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The  decision  of  the  Judicial  Committee  in  Cowas-jee  v. 

Thompsofiy  p.  27,  holds  a  place  of  some  importance  among 

the  comparatively  early  authorities  on  stoppage  in  transitu. 

A  very  different  question  was  before  the  same  tribunal  in 

Dyke  V.  Walfordj  p.  75,  where  the  Ordinary's  rights  in  cases  of 

intestacy,  and  the  origin  of  his  jurisdiction,  were  elaborately 

discussed,  the  latter  without  any  definite  result.     Subsequent 

research  has  not  been  able  to  carry  the  matter  much  farther. 

It  is  certain,  however,  as  Du  Cange  pointed  out  long  ago 

(s.T.  IntestatiOf  and  see  Pollock  and  Maitland,  Hist.  Eng. 

Law,  ii.  356),  that  the  explanation  lies  in  the   supposed 

spiritual   danger  of  dying  intestate.    A  few  words  spoken 

to  the  dying  man's  confessor  were  a  sufficient  testament  at 

need ;  so  that  omission  to  provide  for  one's  soul  by  payment 

of  debts  and  a  reasonable  outlay  on  pious  uses  was  almost 

equivalent    to    dying    without    the    rites    of    the   Church. 

"Eo  aevo  Intestate  mori  nihil  fere  aliud  erat;"  and  such 

a  death  could  add,  as  it  were,  a  final  touch  of  despair  to 

the  end  of  a  ruffian  already   so   desperate  as  Fawkes  de 

Br^aute. 

Beaumont  v.  Reeve^  p.  552,  is  one  of  the  regular  examples 
of  the  inefficacy  of  past  consideration  to  support  a  promise. 
Perry  v.  Fitzhowe,  p.  026,  fixes  with  some  nicety  the  limits 
of  the  right  to  abate  unauthorized  encroachments  on  a 
common.  The  judgments  in  the  Baron  de  Bode^s  case, 
p.  479  sqq.  are  instructive  on  the  position  of  foreign  law  in 
an  English  Court,  and  the  mode  of  proving  it.  The  state  of 
the  law  of  a  foreign  country  at  a  given  date  being  matter  of 
fact  to  be  taken  by  the  Court  from  the  testimony  of  experts, 
no  rule  can  be  laid  down  requiring  an  expert  witness  who 
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NOTE. 

The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  usually  cited,  are  noted  at 
ike  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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BEFORE    THE    JUDICIAL     COMMITTEE     OF 
THE  PRIVY  COUNCIL. 


On  Appbal  prom  thb  Exbcutivb  Council  of  thb  Provincb 

OF  Canada. 

JOHN    COUNTER   v.    JOHN    MACPHERSON 
AND  Others  (1). 

(5  Moore,  P.  0.  83—109.) 

Agreement  for  a  lease  for  five  years,  from  the  Ist  of  April,  1840,  the 
landlord  undertaking  to  erect,  by  that  time,  a  new  warehouse,  on  part  of 
the  ground  to  be  demised,  and  to  put  the  old  warehouse  in  repair,  the 
amount  of  rent  to  be  determined  with  reference  to  the  amount  of  the  land- 
lord's expenditure  on  the  buildings.  The  new  building  was  not  erected,  nor 
the  old  warehouse  repaired,  on  the  1st  of  April,  but  no  objection  was  made 
by  the  intended  lessees,  who  then  occupied  part  of  the  premises  under  a 
former  agreement,  and  shortly  afterwards  the  whole  premises  were  destroyed 
by  fire.  In  such  circumstances  :  Held,  upon  a  bill  filed  by  the  landlord, 
for  specific  performance  of  the  agreement,  and  for  the  defendants  to  rebuild 
the  premises,  and  to  accept  a  leajse ;  that  it  was  a  condition  precedent,  that 
the  premises  should  be  put  in  repair  before  the  lease  was  granted,  and  that, 
as  the  landlord  had  not  performed  his  engagement  within  the  time  limited, 
the  contract  could  not  be  enforced  in  equity,  and  the  bill  was  dismissed. 

This  eoit  was  instituted  by  the  appellant,  for  specific  performance 
of  an  agreement,  entered  into  between  him  and  the  present  respon- 
dents, for  a  lease,  to  be  granted  by  him  to  the  respondents,  for  five 
years,  from  the  1st  of  April,  1840,  of  a  wharf  and  warehouses  in  the 
town  of  Kingston,  which,  after  the  1st  of  April,  1840,  bat  before 
the  appellant  had  performed  the  agreement  on  his  part,  were 


(1)  Present:    The  Lord  President, 
Lord    Brougham,    the    Bight    Hon. 

B.R. — YOL.  LXX. 


Dr.  Lushington,  and  the  Bight  Hon. 
T.  Pemberton  Leigh. 

1 


1846 
F$h,  12. 
March  1, 

Et.  Hok.  T. 

Pbmbbbtoh 

Lbioh. 

[88] 


I  1846.    P.  C.     6  MOORE,  P.  C.  88—85.  [r.b. 

CouNTBB  destroyed  by  accidental  fire.  By  the  agreement,  the  appellant, 
&UCPHBB.  ^^^  under  an  obligation  to  erect,  according  to  a  plan  agreed  upon, 
^^'  a  new  ii^arehouse  apon  part  of  the  groond  to  be  demised,  and  to  put 
the  old  stores  or  warehouses  into  repair ;  and  the  amount  of  the 
[  *^  ]  rent  was  to  be  determined  *with  reference  to  the  amount  of  the 
appellant's  expenditure  in  erecting  the  new  warehouse.  One  of 
the  principal  grounds  of  the  resistance,  on  the  part  of  the  respon- 
dents, to  a  specific  performance  of  the  agreement,  insisted  on  by 
the  appellant,  was,  that  at  the  time  of  the  fire,  the  appellant 
had  not  completed  the  building  and  repairs,  which,  according  to 
the  alleged  agreement,  he  had  agreed  to  execute;  and  was  not, 
therefore,  in  a  condition  to  call  upon  the  respondents  to  accept 
a  lease,  or  to  execute  a  counterpart,  containing  the  usual  covenants 
to  repair,  and  for  payment  of  rent. 

The  appellant,  on  the  27th  of  July,  1840,  filed  his  bill  in  the 
Court  of  Chancery,  for  the  then  province  of  Upper  Canada,  thereby 
stating,  that  he  did,  in  the  month  of  August,  1889,  enter  into  a 
treaty  with  the  respondents,  John  Macpherson  and  Samuel  Crane, 
on  behalf  of  themselves,  and  of  the  respondent,  Alexander  Ferguson, 
to  demise  and  lease  the  same  to  the  respondents,  for  the  term  of 
five  years,  from  the  1st  of  April,  1840,  upon  the  terms,  and  subject 
to  the  rent,  thereinafter  mentioned. 

That  several  letters  and  communications  passed  between  the 
appellant  and  the  respondents,  on  the  subject  of  the  intended  lease, 
by  means  whereof  the  terms  of  the  agreement  became  reduced  into 
writing. 

That  on  the  19th  of  August,  1889,  the  appellant  wrote  and 
addressed  to  Macpherson  and  Crane  the  following  letter : 

"  Kingston,  August  19th,  1889. 

''Dbab  Sibs, — I  am  willing  to  let  you  my  premises  on  the  wharf, 
consisting  of  the  following,  viz. :  The  storehouse  you  now  occupy, 
the  one  occupied  by  B.  Jackson,  and  that  now  occupied  by  myself, 
[  *85  ]  together  *with  a  store  which  I  intend  to  build,  as  large  as  the  span 
of  the  roof  will  admit,  one  story  high ;  for  the  space  of  five  years 
from  the  1st  of  April  next  at  the  annual  rent  of  2002.,  Halifax 
currency.  The  premises,  at  the  expiration  of  the  term,  to  be 
returned  in  as  good  order  as  they  will  be  on  the  1st  of  April  next, 
reasonable  wear  and  tear  only  excepted.  As  it  will  be  necessary  to 
contract  for  the  lumber  to  build  the  store  immediately,  I  shall  require 
your  answer  to-day. — I  am,  Gentlemen,  yours  truly,  John  Countkb." 
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That  the  respondents  wrote  and  addressed  to  the  appellant  the     Countbb 
following  letter,  in  reply  to  the  above  :  Macpher- 

BOM 

"  Kingston,  August  19th,  1839. 

**  Dear  Sm, — We  have  to  acknowledge  receipt  of  your  two  letters 

of  this  date,  one  enclosing  transfers  from  Edward  Noble,  and  Hose 

and  Cameron,  for  two  shares  of  Ottawa  and  Bideau  stock,  which 

shall  appear  in  your  name  on  the  Company's  books ;  the  other 

offering  to  let  your  present  forwarding  premises,  with  the  addition 

of  a  warehouse,  which  you  are  to  build  before  the  1st  of  April  next, 

along  the  front  of  the  present  range  of  stores,  about  100  feet  x  50, 

for  the  term  of  five  years  from  that  date,  for  the  yearly  rent  of 

2001.,  currency,  which  offer  we  accept,  with  the  understanding  that 

you  retire  from  your  present  forwarding  agency  in  our  favour,  at 

the  close  of  this  season,  and  that  no  business  of  the  kind  is  to  be 

done  on  the  premises  but  by  us. — We  are,  Dear  Sir,  your  very 

obedient  servants,  Magpherson  and  Crane. 

"  It  is  a  matter  of  course  that  all  the  wharf  is  to  be  ours,  and 
that  we  shall  have  the  privilege  of  subletting.  Favour  us  with  your 
answer. — M.  and  C* 

That  in  reply  to  this,  the  appellant  wrote  and  addressed  to  the 
respondents  a  letter,  as  follows : 

"  EnsfGSTON,  August  20th,  1889.  [  86  ] 

"  Dear  Sirs, — ^In  reply  to  yours,  I  would  give  you  to  understand, 
that  all  the  wharf  is  included  in  my  proposition,  with  the  exception 
of  what  will  be  landed  for  the  bakery,  and  my  private  house.  I 
shall  also  feel  it  my  duty  to  support  the  Company,  and  to  give  it 
all  my  present  business  and  interest;  therefore  the  lease  can  be 
prepared  to  suit  your  convenience. — I  am,  your  most  obedient,  <kc., 
John  Counter." 

That  upon  the  date  and  signature  of  the  said  last-mentioned 
letter,  certain  proposals  were  made  and  passed  between  the  appel- 
lant and  the  respondents,  touching  improvements  to  be  made  on 
the  premises,  and  it  was  ultimately  agreed  that  the  annual  rent 
of  the  premises  should  be  increased  to  260Z.,  and  that  the  appellant 
should  lay  out  and  expend  the  sum  of  600Z.  in  such  improvements, 
and  that  the  respondents  should,  in  the  event  of  the  costs  of  such 
improvements  exceeding  the  said  sum  of  600Z.,  pay  to  the  appellant, 
as  or  by  way  of  additional  rent  thereon,  over  and  above  the  annual 
rent  of  260Z.,  a  sum  equal  to  12  per  cent,  upon  such  additional  cost 
of  the  said  improvement  above  the  said  600Z. 

1—2 


1845.    P.  C.    5  MOORE,  P.  C,  86—88.  D 


couMTM         That  on  the  lat  of  January,  1840,  the  appellant  wrote  and 


t. 


Macphbb-     addressed  to  the  respondents  the  following  letter: 


BON. 


"  Kingston,  January  Ist,  1840. 
"  Gbntlbmen, — The  improved  plan  shown  your  Mr.  Macpherson 
this  morning  I  want  your  approval  or  disapproval  of,  on  the 
following  conditions,  viz.,  I  will  furnish  the  sum  of  600Z.  in  the 
improvement,  should  it  require  more  to  be  paid  by  you  at  the 
expiration  of  five  years  from  the  1st  of  April  next ;  the  sum  so 
[  *S7  ]  advanced  to  be  repaid  without  interest ;  the  advance  not  *to  exceed 
the  amount  of  the  contract  of  said  improvement  or  building.  If 
you  approve  of  this  proposition,  the  annual  rent  to  be  2502.,  payable 
quarterly ;  or  I  will  complete  the  said  improvements  at  12  per  cent, 
on  the  contract,  viz.,  the  present  understanding  200Z.  per  annum, 
should  the  contract  be,  say  8002.,  that  would  be  an  addition  of  96Z., 
making  the  annual  rent  296Z.  less  12  per  cent  on  12SL,  which  was 
to  have  been  expended,  leaving  the  sum  of  2812.,  more  or  less, 
according  to  the  amount  of  said  contract.  It  is  now,  therefore,  for 
you  to  take  your  choice  of  the  above  propositions.  A  lease  will  be 
drawn,  showing  the  understanding  before  entered  into.  The  stores 
all  to  be  put  in  order,  and  given  up  to  you  as  your  own,  and  to  be 
returned  at  the  end  of  said  lease,  allowing  for  fair  wear  and  tear. — 
I  am.  Gentlemen,  your  obedient  servant,  John  Countbb." 

That  the  respondents  wrote  the  following  letter  in  reply : 

''  Kingston,  2nd  January,  1840. 
"  Deab  Sib, — In  reply  to  your  letter  of  yesterday,  we  beg  to 
remark  that  we  do  not  consider  the  allowance  enough  which  yon 
propose  to  make  for  the  improvement  which  was  first  spoken  of, 
viz.,  12  per  cent,  on  1252. ;  it  would  not  be  possible  to  put  the 
present  wharfs  in  proper  condition,  and  build  a  warehouse  of 
60  feet  by  100,  for  that  sum ;  but  if  you  will  say  we  are  to  pay 
12  per  cent,  per  annum  on  what  the  cost  of  the  contemplated 
improvement  may  be  over  400!.,  we  shall  agree  to  it,  and  wish  it 
distinctly  understood  that  any  loss  or  damage,  which  may  be  caused 
by  the  insufficiency  of  the  wharfs  and  stores,  is  to  be  sustained  by 
you. — Your  obedient  servants,  Macpherson  and  Crane." 

[  88  ]  That  in  reply,  the  appellant  wrote  the  following  letter : 

"  Kingston,  2nd  January,  1840. 
"  Gentlemen, — In  reply  to  yours  of  this  day,  I  have  only  to  say 
that  you  must  have  misunderstood  my  intention,  for  the  shed  on 
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Calder's  wharf,  occupied  by  Hooker  and  Henderson,  was  referred  to     ConNTSB 
as  a  pattern.    I  perceive  by  looking  at  my  letters  of  19th  and     maopubb- 
20th  of  August  last,  that  a  one-story  store  is  mentioned  as  large  as        ^^' 
the  span  of  the  roof  will  admit,  and  not  a  warehouse,  as  spoken  of 
by  you  to-day.    At  the  very  time,  an  order  was  given  for  the  stuflf, 
made  out  by  a  carpenter,  and  I  am  prepared  to  prove  that  the  sum 
of  1001.  was  then  estimated  for  the  building  of  such  a  shed  or  store. 
However,  I  am  very  willing,  rather  than  be  made  such  a  buffoon  of, 
to  have  what  was  to  be  done  valued ;  and  what  the  cost  of  building, 
according  to  the  present  plan,  is  above  such  valuation,  to  take 
12  per  cent.,  and  do  it.    I  wish  you  fully  to  understand  that  I 
shall  do  nothing  until  a  proper  arrangement  is  made,  for  I  really 
cannot  understand  the  treatment  I  have  received. — I  am,  &c.,  John 

COUNTBB." 

That  the  respondents  wrote  in  reply  the  following  letter : 

"  Kingston,  8rd  January,  1840. 
"  Dbab  Sib, — In  acknowledging  your  letter  of  the  2nd,  we  have 
to  assure  you  that  you  quite  mistake  us,  if  you  suppose  that  we 
want  any  thing  unreasonable  of  you.  We  are  perfectly  aware  that 
a  warehouse,  to  be  made  suitable  for  storing  wheat,  must  cost  more 
than  it  otherwise  would ;  we  therefore  will  have  no  objection  to 
increase  the  yearly  rent  601.,  and  which  surely  must  pay  you 
handsomely  on  the  plan  you  last  proposed,  *and  agreeably  to  [  *89  ] 
which  we  wish  you  to  build. — ^Your  most  obedient  servants, 
Macphebson  and  Granb." 

That  in  reply,  the  appellant  wrote  and  addressed  to  them  a  letter 
as  follows : 

"  Kingston,  January  8rd,  1840. 

"  Obntlbmen, — In  reply  to  yours  of  this  morning,  I  would  wish 
you  to  understand  that  I  have  made  up  my  mind  not  to  spend  more 
than  600Z.  in  the  building  of  the  contemplated  warehouse;  and 
should  it  cost  more  than  that  sum,  and  the  funds  are  provided  by 
me,  the  rent  must  advance  above  2602.  in  proportion  at  the  rate  of 
12  per  cent,  on  the  amount  of  the  said  contract,  or  you  must  provide 
the  amount  above  600Z.,  and  be  repaid  at  the  expiration  'of  said 
lease  without  interest;  in  this  case  the  rent  to  be  2502.  These 
are  the  only  terms  I  can  agree  to.  Your  reply,  if  we  build, 
must  necessarily  be  immediate. — I    am.   Gentlemen,   &c.,   John 

COUNTEB." 
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CouHTBa         That  the  respondents  wrote  and  addressed  to  the  appellant  the 
iiACPHBE.     following  reply: 
^^'  "  Kingston,  8rd  January,  1840. 

"  Deab  Sib, — We  hereby  agree  to  pay  at  the  rate  of  12  per  cent 
per  annum  for  the  cost  over  600L  of  the  improvement  about  to  be 
made  on  your  forwarding  premises  occupied  by  us  in  addition  to 
the  2502.,  as  per  our  letter  of  this  morning. — ^Your  most  obedient 
servants,  Macphebson  and  Cbane." 

That  the  respondents  entered  upon  the  possession  of  the 
premises. 

That  part  of  the  premises  were,  in  the  month  of  April,  1840, 
destroyed  by  fire,  and  other  parts  thereof  were  materially  damnified 
and  injured  thereby. 

And  the  appellant,  by  the  bill,  chained  that  the  several  letters 
[*90]  constituted  a  good,  valid,  and  binding  ^agreement  between  the 
appellant  and  the  respondents,  which  ought  to  be  performed. 
That  under  the  terms  of  the  agreement,  he  laid  out  and  expended 
a  considerable  sum  of  money,  over  and  above  the  sum  of  6002.,  in 
the  building  and  improvements  in  the  letters  mentioned ;  and  he 
expressly  charged  that  he  ought  to  be  allowed  a  rent  in  respect  of 
such  additional  outlay  upon  the  terms  in  the  several  letters  of  the 
8rd  day  of  January.  And  he  further  charged  that  the  warehouse 
was  erected  and  fit  for  occupation  on  the  1st  of  April ;  and  that  the 
respondents  had  actually  taken  possession  of  the  warehouse  for 
many  days  before  the  same  was  burnt  down  or  destroyed,  and  had 
actually  caused  the  inside  thereof  to  be  boarded  up  or  lined  for  the 
reception  of  wheat  in  bulk,  and  had  erected  or  were  erecting 
machinery  to  convey  wheat  in  bulk  to  the  upper  stories,  whereby 
the  appellant  was  prevented  from  completing  the  warehouse. 

And  the  appellant  prayed  that  the  agreement  might  be  specifically 
performed  and  carried  into  execution,  and  that  the  respondents 
might  be  decreed  to  accept  and  take  a  lease  of  the  aforesaid 
premises  from  the  appellant,  and  to  execute  to  the  appellant  a 
counterpart  thereof  upon  the  terms  of  the  aforesaid  agreement,  the 
appellant  being  ready  and  willing,  and  thereby  offering  to  execute 
such  lease,  and  in  all  other  respects  to  perform  his  part  of  the 
agreement,  and  that  an  account  might  be  taken  by  and  under  the 
direction  and  decree  of  the  Court,  of  all  sum  and  sums  of  money 
paid,  laid  out,  and  expended  for  or  on  account  of  the  said  improve- 
ments, and  that  in  the  lease  the  rent  of  the  premises  might  be  fixed 
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and  determined  at  the  sum  of  2502.,  and  together  with  an  addition     Countbk 
thereto  at  the  rate  of  12  per  cent,  per  annam,  upon  such  sam  of     maophsb- 
♦money  as  should  appear  to  have  been  expended  upon  the  improve-        *^** 
ments  over  and  above  the  sum  of  600!.,  and  that  the  respondents 
might  be  decreed  to  repair  and  rebuild  the  premises,  and  to  enter 
into  all  usual  and  necessary  covenants,  and  to  keep  and  leave  the 
same  in  good  and  sufficient  repair. 

The  respondents  severally  appeared,  and  put  in  their  answers, 
ivhereby  they  denied  that  they  had  ever  taken  possession  of  any 
part  of  the  premises  under  the  agreement,  the  terms  of  which  they 
admitted,  but  insisted  that  they  were  not  liable,  under  the  circum- 
stances, to  rebuild  the  stores  or  to  accept  a  lease. 

The  appellant  replied,  and  the  respondents  having  rejoined,  the 
cause  was  at  issue,  and  witnesses  having  been  examined  on  both 
sides,  the  same  came  on  to  be  heard  before  his  Honour  the  Vice- 
chancellor  of  the  province  of  Canada,  on  the  9th  day  of  December, 
1841,  when  his  Honour  did  by  his  decree  declare  that  the  agreement 
contained  in  the  letters  set  forth  in  the  bill  ought  to  be  carried  into 
execution,  save  and  except  the  putting  in  order  of  the  stores  therein 
mentioned,  before  the  commencement  of  the  lease  thereby  agreed 
to  be  executed,  which  was  waived  by  the  defendants,  and  did 
decree  the  same  accordingly.  And  it  was  ordered,  that  it  be 
referred  to  the  Master  of  the  Court  to  inquire  and  state  to  the 
Court  what  amount  was  expended  by  the  plainti£f  on  the  new 
building  in  the  pleadings  mentioned,  beyond  the  sum  of  6002. 
And  it  was  further  ordered,  that  a  lease  should  be  executed  by  the 
appellant  to  the  respondents,  of  the  premises  in  question  in  the 
cause,  for  the  term  of  five  years  from  the  1st  of  April,  1840,  at  the 
yearly  rent  of  250Z.,  and  121.  per  cent,  per  annum  on  such  sum  as 
the  Master  should  find  to  have  been  expended  *by  the  plaintiff  on  [  *92  ] 
such  new  building  as  aforesaid  beyond  the  sum  of  600/. ;  such  lease 
to  contain  a  covenant  on  the  part  of  the  defendants,  for  the  payment 
of  the  rent  during  the  term,  and  to  restore  the  premises  at  the 
expiration  thereof,  in  the  same  plight  and  condition  as  the  same 
were  at  the  commencement  of  the  lease ;  and  such  other  provisions 
as  should  be  conformable  to  the  agreement,  save  as  aforesaid :  and 
the  said  respondents  were  to  execute  a  counterpart  of  the  lease : 
and  they  were  thereby  enjoined  from  showing  in  any  action  at  law 
that  such  lease  was  not  delivered  on  the  day  of  the  date  thereof. 
And  it  was  further  ordered,  that  the  lease  should  be  settled  by  the 
Master  in  case  the  parties  should  differ  about  the  same  ;  and  that 
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CtouNTSH     the  respondents  should  pay  onto  the  appellant  or  his  solicitor  the 
Macphib-    <^osts  of  the  suit,  to  be  taxed  by  the  Master. 
^^'  The  respondents,  on  the  28th  of  February,  1842,  appealed  from 

this  decree  to  his  Excellency  the  Governor-General  of  the  province 
of  Canada  in  Council. 

The  appeal  came  on  to  be  heard  at  the  city  of  Toronto,  before 
the  Chief  Justice,  together  with  two  members  of  the  Executive 
Council,  and  the  puisne  Judges  of  the  Court  of  Queen's  Bench,  as 
composing  the  Court  of  Appeal,  on  the  21st  of  November,  1842,  and 
the  20th  of  February,  1848,  when  the  Court  of  Appeal  ordered  and 
adjudged  that  the  decree  made  in  the  Court  below  should  be 
reversed,  and  that  the  bill  of  complaint  be  dismissed  with  costs. 

The  appellant  appealed  from  this  order  and  decree,  to  her 
Majesty  in  Council. 

Mr.  BetheUf  Q.C.,  and  Mr.  Shebbeare,  for  the  appellant : 

[  98  ]  The  appellant  is  entitled  to  a  decree  for  specific  performance  of 

the  agreement.  The  contract  for  a  lease  of  the  premises  was  com- 
pleted by  the  last  letter  of  the  respondents,  of  the  Srd  of  January, 
1840.  That  letter  concluded  a  contract  which  is  capable  of  being 
performed,  notwithstanding  any  event  which  has  since  happened, 
and  the  appellant  is  entitled  to  the  benefit  of  such  contract.  A 
party  who  enters  into  a  binding  contract  for  the  purchase  of  an 
estate  becomes  in  equity  the  owner  of  it,  and  is  entitled  to  any 
profit,  and  is  subject  to  any  loss,  which  may  afterwards  occur  to  it. 
Though  the  time  by  which  the  new  building  was  to  be  erected  and 
the  old  one  repaired  had  passed,  yet  the  respondents,  by  retaining 
possession  of  the  premises,  waived  any  objection  on  that  score,  and 
the  contract  was  still  subsisting  (i).  [They  cited  Paine  v.  Meller  (2), 
Kenney  v.  Wexham(s),  Mortimer  v.  Capper  {4),  and  Mundy  v.  Jd- 

[  94  ]  life  (6).]  The  Court  below  proceeded  upon  the  assumption  that  the 
agreement  not  having  been  signed  before  the  destruction  of  the  build- 
ing by  fire,  the  occurrence  of  that  event  put  an  end  to  it.  This  is 
erroneous,  for  the  agreement  constituted  a  valid  contract  in  equity. 
We  admit  that  the  appellant  had  not  completed  the  alterations  he 
contracted  to  perform,  and  that  the  obligation  rested  with  him  so 
to  do,  but  he  is  entitled  to  have  the  buildings  restored  by  the 
respondents  to  the  condition  they  were  in  when  the  fire  broke  out. 

(1)  Sugden's  Vend,  and  Pur.  253,  (3)  23  B.  R  243  (6  Madd.  35d). 
7  edit.  Inst.  Lib.  iii  tit.  xxiv.  §  3.                (4)  1  Br.  0.  0.  156. 

(2)  5  R.  B.  327  (6  Vea.  349).  (5)  48  B.  B.  262  (5  My.  &  Cr.  167), 
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There  are  two  modes  by  which  substantial  justice  may  be  done ;     Oountib 
first,  by  decreeing  the  lease  to  be  dated  as  on  the  1st  of  April,  1840,     macphbb- 
containing,  on  the  part  of  the  appellant,  covenants  to  repair  and        ^^' 
complete  the  building,  and,  on  the  part  of  the  respondents,  to  keep 
them  in  repair  and  restore  them  at  the  end  of  the  term ;  in  such 
case  there  would  be  a  subsisting  lease,  upon  which  an  action  might 
lie  against  the  appellant,  for  non-performance  of   his   engage- 
ment to  build  and  put  in  repair ;  or  secondly,  the  respondents  may 
be  considered  as  taking  the  premises  as  they  stood  before  the  fire, 
and  as  undertaking  to  restore  them  to  the  same  condition,  and 
the  appellant  then  can  covenant  to  complete  them  when  restored. 
The  form  of  such  lease  could  be  settled  by  the  Master,  in  case  the 
parties  differ  about  the  precise  terms. 

Mr.  Kindersley,  Q.C.,  Mr.  Turner^  Q.C.,  and  Mr.  E.  J.  Lloyd, 
for  the  respondents : 
Although  the  letters  may  constitute  a  valid  agreement  in  equity,  [  95  | 
yet  the  contract  is  not  of  such  a  nature  that,  under  the  circum- 
stances, a  court  of  equity  could  interfere  to  compel  specific  perform- 
ance. The  parties  ought  to  be  left  to  their  legal  rights.  The 
non-completion  of  the  contract  may  be  the  subject  of  an  action  at 
law  for  damages.  The  appellant  was  under  an  obligation  to  repair 
the  old  buildings,  and  to  erect  and  completely  finish  a  new  building, 
before  he  could  require  the  respondents  to  accept  a  lease  or  to 
execute  a  counterpart  thereof ;  and  at  the  time  when  the  buildings 
were  destroyed  by  fire,  the  appellant  had  not  complied  with  the 
exigency  of  this  obligation.  He  is  not  in  a  condition,  therefore,  to 
enforce  specific  performance  in  equity.  A  court  of  equity  will  not 
make  a  decree  that  it  cannot  enforce,  or  in  which  substantial  justice 
cannot  be  done.  Here  it  is  utterly  impossible  to  place  the  parties 
in  the  same  situation  in  which  they  ought  to  stand.  No  materials 
are  before  the  Court  to  enable  it  to  frame  the  covenants.  By  the 
condition  precedent,  the  appellant  undertook  to  put  the  premises 
into  repair ;  that  cannot  be  done  now,  because  of  the  fire ;  there- 
fore, no  covenant  to  that  effect  could  be  introduced.  A  party 
seeking  to  enforce  a  contract  must  perform  his  part  of  the  contract; 
he  cannot  do  so  here,  nor  does  the  appellant  offer,  by  his  bill,  to 
complete  the  repairs.  This  distinguishes  the  present  case  from 
Paine  v.  Meller,  and  the  other  cases  cited  by  the*  appellant. 

(The  Eight  Hon.  T.  Fembebton  Leigh  :  Would  the  landlord  be 
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CovsTKB     boond  to  execute  a  lease  in  order  that  the  lessee  might  recover 
liACPHBB-    at  law?) 

SON. 

In  Wilkinson  v.  Torkington  (i),  a  bill  was  filed  for  specific  perform- 
[*96]  ance  *of  an  agreement  to  grant  a  lease,  and  for  an  accoont  of 
arrears  of  rent  on  the  footing  of  the  agreement :  the  term  for  which 
the  lease  was  granted  expired  before  the  hearing,  and,  in  such 
circumstance,  the  CJourt  refused  the  specific  performance.  The 
agreement  is  executory:  an  act  must  be  done  by  the  appellant 
before  any  conversion  of  property  can  take  place.  *  *  No 
mutuality  exists.  If  the  Court  cannot  enforce  the  positive  part 
of  the  contract,  it  will  not  restrain  the  negative :  Kemhle  v.  Kean  (2). 
The  remedy  must  be  mutual:  Flight  v.  BoUand  (3).  If  the  Court 
dismisses  the  bill,  the  appellant  is  not  precluded  from  bringing  his 
action  at  law  for  damages. 

Mr.  Bethell,  in  reply : 

No  action  for  a  breach  of  agreement  can  lie ;  unless  the  agreement 
is  decreed  specifically,  no  breach  of  it  can  be  assigned. 

1846.        The  Right  Hon.  T.  Pemberton  Leigh: 

'  In  this  case  a  bill  was  filed  by  the  appellant  in  the  Court  of 

Chancery  in  Canada,  seeking  the  specific  performance  of  an  agree- 
[•97]  ment  entered  into  by  the  respondents.  *The  Vice-Chancellor 
made  a  decree  in  favour  of  the  plaintiff:  from  this  decision,  the 
defendant  appealed  to  the  Governor -General  in  Council,  who 
reversed  the  decision  of  the  Vicb-Chancellor,  and  dismissed  the 
plaintiff's  bill,  with  costs.  From  this  order  the  present  appeal  is 
brought. 

The  terms  of  the  agreement  between  the  parties  are  to  be 
collected  from  a  correspondence  which  began  in  the  month  of 
August,  1889,  and  terminated  on  the  8rd  of  January,  1840.  That 
these  letters  constitute  a  valid  agreement,  is  not  disputed  by  the 
respondents,  although  it  has  been  contended  on  their  behalf,  at 
the  Bar,  that  the  contract  is  one  with  respect  to  which  a  court 
of  equity  ought  not  to  interfere,  and  that  the  parties  should  be  left 
to  their  legal  rights  and  remedies. 

The  case  appears  to  be  this.  The  appellant  was  the  owner  of  a 
wharf  and  three  stores  at  Kingston  in  Upper  Canada ;  upon  part  of 

(1)  2  Y.  &  C.  726.  (3)  28  E.  R.  101  (4  Euse.  298). 

(2)  38  E.  E.  125  (6  Sim.  333). 
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the  property,  the  appellant  carried  on  what  is  called  a  forwarding  Coumtbb 
business ;  one  of  the  stores  was  in  the  occupation  of  a  Mr.  Jackson,  macpheb- 
and  another  in  the  possession  of  the  respondents,  under  a  sub-  °^^' 
contract  with  a  public  company  (who  had  taken  a  lease  from  the 
appellant),  and  whose  interest  would  expire  on  the  Ist  of  April, 
1840.  In  this  state  of  circumstances,  the  respondents  entered  into 
a  negociation  for  a  lease  of  the  whole  of  the  premises  for  a  term  of 
five  years,  from  the  1st  of  April,  1840.  After  much  discussion,  it 
was  finally  agreed  between  the  appellant  and  respondents,  that  the 
appellant  should  put  in  order  the  existing  stores,  and  should  build 
a  new  store  or  warehouse,  according  to  a  plan  referred  to  in  the 
correspondence,  but  not  proved  in  the  cause;  that  these  works 
should  be  completed  by  the  1st  of  April,  1840,  and  that  the 
respondents  should  then  take  a  *lease  for  the  period  of  five  years  [  «98  ] 
from  that  day,  at  a  rent  of  2501.  per  annum,  if  the  sum  expended 
by  the  appellant  in  the  erection  of  the  new  building  should  not 
exceed  6002.;  and  if  the  sum  so  expended  should  exceed  6001.,  then 
at  an  additional  rent  calculated  at  the  rate  of  12  per  cent,  upon  the 
excess.  Possession  of  the  whole  of  the  property  was  to  be  delivered 
to  the  respondents  on  the  1st  of  April,  1840,  and  they  were  to 
engage  to  restore  the  premises  at  the  end  of  the  term,  in  as  good  a 
condition  as  that  in  which  they  were,  when  possession  was  taken. 
It  appears  also  that  the  appellant  was  to  relinquish  his  forwarding 
business  in  favour  of  the  respondents. 

In  pursuance  of  this  arrangement,  the  building  of  the  new  ware- 
house was  commenced;  but  when  the  1st  of  April  arrived,  it  is 
admitted  on  all  hands  that  the  warehouse  was  far  from  being  com- 
pleted ;  and  the  evidence  shows,  in  our  opinion,  that  the  necessary 
repairs  to  the  old  buildings  had  not  been  done,  and  as  to  part  of 
those  buildings,  bad  not  been  commenced.  No  complaint  however, 
or  at  all  events' no  objection,  to  the  completion  of  the  contract,  was 
made  on  that  ground  by  the  respondents;  and  if  time  was  the 
essence  of  the  contract,  we  have  no  doubt  that  all  right  of  objection 
on  that  score  was  waived  by  them^  They  continued  in  possession 
of  that  part  of  the  premises  which  they  previously  held,  and 
which,  but  for  the  contract,  they  should  have  given  up  on  the 
1st  of  April,  and  the  works  in  progress  were  continued  with  their 
approbation. 

In  this  state  of  things,  on  the  1st  of  April,  1840,  the  rights  of 
the  parties  stood  thus :  the  appellant  was  bound  by  his  contract  to 
perform  his  agreement,  by  putting  the  old  stores  in  order,  and 
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coDVTKft     completing  ttie  new  ^building  within  a  reasonable  time,  and  upon 
Macphkb.    this  being  done,  the  respondents  were  boond  to  aceept  a  lease 
"^'-         according  to  their  agreement.    Bat  they  could  not  be  required  to 
'  accept  a  lease  until  the  works  were  done,  nor  could  the  rent,  until 

that  time,  be  ascertained.  If  the  appellant  refused  to  perform  the 
works,  or  neglected  to  do  so  within  a  reasonable  time  after  notice, 
the  respondents  would  be  at  liberty  to  put  an  end  to  the  agreement 
The  obligation  on  the  respondents  to  accept  the  lease  was  con- 
ditional on  the  appellant's  putting  the  premises  into  the  state  in 
which  he  had  contracted  to  demise  them,  to  the  respondents.  The 
waiver  of  the  respondents  extended  not  to  the  works  being  done, 
but  only  to  the  time  within  which  they  were  to  be  completed. 

After  the  1st  of  April  the  appellant  accordingly  continued  the 
works  which  had  been  begun,  and  commenced  repairs  upon  the  old 
buildings ;  but  while  the  works  were  in  progress  an  accident 
occurred,  which  has  given  rise  to  the  present  litigation.  On  the 
18th  of  April,  1840,  a  fire  broke  out  upon  the  premises,  which 
destroyed,  or  materially  injured,  all  the  stores.  The  appellant 
insisted,  that  the  respondents,  at  their  own  expense,  should  rebuild 
and  restore  what  had  been  destroyed  or  injured,  and  accept  a  lease 
on  the  terms  of  their  agreement.  This  the  respondents  refused  to 
do ;  and  on  the  27th  of  July,  1840,  the  present  bill  was  filed. 

It  is  material  to  attend  to  the  allegations  of  the  bill,  and  the 
relief  sought  by  it,  in  order  to  understand  the  real  nature  of  the 
question,  and  the  only  question,  which  it  raised. 

After  stating  the  correspondence  and  some  other  matters,  with 
respect  to  which  there  is  no  dispute  between  the  parties,  it  alleged 
[  *ioo  ]  that  "  the  respondents,  in  *the  month  of  April,  1840,  entered  into 
possession  of  the  premises,  and  continued  in  possession  up  to  the 
time  of  filing  the  bill."  It  then  stated  that,  in  the  same  month  of 
April,  part  of  the  premises  were  destroyed  by  fire,  and  other  parts 
materially  injured  thereby,  and  that  the  appellant  had  applied  to 
the  respondents  specifically  to  perform  their  agreement,  and  to 
accept  a  lease  upon  the  terms  of  such  agreement,  '*  and  to  rebuild 
and  repair  the  said  premises  accordingly,'*  which  they  refused 
to  do. 

After  some  charges,  not  material  to  the  present  purpose,  the  bill 
charged  "that  the  said  warehouse  was  erected  and  fit  for  occupation 
on  the  1st  day  of  April,  or  within  a  few  days  thereafter,  and  that 
the  respondents  had  actually  taken  possession  of  the  said  ware- 
house, for  many  days  before  the  same  was  burned  down  and 
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destroyed,  and  had  actually  caused  the  inside  thereof  to  be  boarded     Countbr 
up  or  lined,  for  the  reception  of  wheat  in  bulk,  and  had  erected,  or     maoprbr. 
were  erecting,  machinery  to  convey  wheat  in  bulk  to  the  upper        ^^' 
stories,  whereby  the  appellant  was  prevented  from  completing  the 
said  warehouse:"  and  the   bill  charged,  ''that  the  respondents 
received  goods  as  custom-house  warehousemen,  after  the  1st  of  April, 
1840,  and  deposited  the  same  in  the  said  warehouse,  and  also 
deposited  therein  a  considerable  quantity  of  flour,  and  not  less  than 
4«OO0,  8,000,  or  2,000  barrels,  and  accepted,  took  and  retained  the 
possession  of  the  key  of  the  said  warehouse." 

These  allegations,  though  not  perhaps  in  all  respects  quite  con- 
sistent with  each  other,  appear  to  amount  to  this ;  that,  previously 
to  the  fire,  the  appellant  had  substantially  performed  his  agreement 
by  erecting  and  making  fit  for  occupation  the  new  warehouse, 
and  the  *bill,  accordingly,  contained  no  suggestion  of  anything  C  *^^^  1 
remaining  to  be  done  in  that  respect  by  him. 

The  prayer  of  the  bill  was,  "  that  the  said  agreement  might  be 
specifically  performed  and  carried  into  execution,  and  that  the  said 
respondents  might  be  decreed  to  accept  a  lease  of  the  said  premises 
from  the  said  appellant,  and  to  execute  to  the  said  appellant  a 
counterpart  thereof,  upon  the  terms  of  the  aforesaid  agreement,  the 
said  appellant  being  ready  and  willing,  and  thereby  offering,  to 
execute  such  lease,  and  in  all  other  respects  to  perform  his  part  of 
the  said  agreement ;  and  that  an  account  might  be  taken  by  and 
under  the  direction  and  decree  of  the  Court,  of  all  sum  and  sums  of 
money,  paid,  laid  out,  and  expended  for  or  on  account  of  the  said 
improvements,  and  that  in  the  said  lease,  the  rent  of  the  said 
premises  might  be  fixed  and  determined  at  the  said  sum  of  250!., 
and  together  with  an  addition  thereto,  at  the  rate  of  12Z.  per  cent. 
per  annum,  upon  such  sum  of  money  as  should  appear  to  have 
been  expended  upon  the  said  improvements  over  and  above  the 
said  sum  of  600/. ;  and  that  the  said  respondents  might  be  decreed 
to  repair  and  rebuild  the  said  premises,  and  to  enter  into  all  usual 
and  necessary  covenants,  and  to  keep  and  leave  the  same  in  good 
and  sufficient  repair,  and  for  general  relief." 

The  respondents  denied  that  they  had  ever  taken  possession  of 
any  part  of  the  property  under  the  agreement,  and  they  insisted 
that  they  were  not  bound  under  the  circumstances,  either  to 
rebuild  the  stores  or  warehouse,  or  to  accept  any  lease  with  that 
obligation. 
Upon  a  record  so  framed,  the  substantial  question  between  the 
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€k>nHTBB  parties  was  this ;  which  of  them  was  to  suffer  by  the  fire  which  had 
Macphbr-  taken  place ;  and,  unless  *the  appellant  was  justified  in  requiring 
BOK.  ^]jQ  restoration  of  the  premises  by  the  respondents  at  their  own 
'-  expense,  he  was  not  entitled  to  any  relief  upon  his  bill. 

With  respects  to  the  only  question  of  fact  in  dispute,  viz.,  the 
condition  of  the  building  when  the  fire  took  place,  and  the 
acceptance  of  possession  by  the  respondents,  the  parties  went 
into  evidence,  the  result  of  which  appears  to  us  to  be  as  follows: 

We  think  that  after  the  1st  of  April,  the  possession  remained 
very  much  the  same  as  it  had  done  before. 

The  respondents  continued  in  the  occupation  of  that  portion  of 
which  they  were  previously  in  possession,  although  their  old  title 
to  such  possession  had  ceased.  The  appellant  remained  in  pos- 
session of  that  part  which  he  held,  and  a  part  seems  to  have 
been  unoccupied.  The  old  buildings  had  not  been  repaired,  and 
the  new  warehouse  was  so  far  from  being  completed  and  fit  for 
occupation,  that,  at  the  time  of  the  fire,  it  had  neither  doors  nor 
windows,  the  floor  of  the  second  story  was  not  laid,  and  that  of  the 
first  was  not  complete. 

On  the  other  hand,  it  appears  that  the  delay  had  arisen  in  part 
from  some  alterations  in  the  plan  which  had  been  suggested  by  the 
respondents,  to  which  the  appellant  had  assented,  provided  they 
were  done  at  the  expense  of  the  respondents ;  of  the  unfinished 
building  (as  far  as  any  possession  could  be  had  of  it),  both  the 
appellant  and  the  respondents  seem  to  have  had  the  use,  by  placing 
under  the  shelter  of  the  roof  such  goods  as  they  found  it  convenient 
to  deposit  there. 

Upon  this  state  of  the  record,  the  Yicb-Ghanobllor  pronounced 
the  following  decree:  That  the  agreement  contained  in  the  letters 
[  *103  ]  set  forth  in  the  bill,  and  bearing  *date  the  19th  of  August,  1839, 
and  the  1st,  2nd,  and  8rd  of  January,  1840,  ought  to  be  carried 
into  execution,  save  and  except  the  putting  in  order  of  the  stores 
therein  mentioned,  before  the  commencement  of  the  lease  thereby 
agreed  to  be  executed,  which  was  waived  by  the  defendants,  and  did 
decree  the  same  accordingly.  And  it  was  ordered,  that  it  be  referred 
to  the  Master  of  the  said  Court  to  inquire  and  state  to  the  Court 
what  amount  was  expended  by  the  plaintiff  on  the  new  buildings, 
in  the  pleadings  mentioned,  beyond  the  sum  of  600Z. ;  and  it  was 
further  ordered,  that  a  lease  should  be  executed  by  the  appellant  to 
the  respondents,  of  the  premises  in  question  in  the  said  cause  men- 
tioned, for  the  term  of  five  years,  from  the  1st  day  of  April  in  the 
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year  of  our  Lord  1840,  at  the  yearly  rent  of  250Z.,  and  12/.  per     Couktbb 
centum  per  annum  on  such  sum  as  the  said  Master  should  find  to     macprbb- 
be  expended  by  the  plaintiff,  on  such  new  building  as  aforesaid,        ^^' 
beyond  the  sum  of  600Z.,  such  lease  to  contain  a  covenant  on  the 
part  of  the  defendants,  for  the  payment  of  the  said  rent  during  the 
said  term,  and  to  restore  the  said  premises  at  the  expiration  thereof, 
in  the  same  plight  and  condition  as  the  same  were  at  the  com- 
mencement of  the  lease,  and  such  other  provisions  as  should  be 
conformable  to  the  said  agreement,  save  as  aforesaid ;  and  the  said 
respondents  were  to  execute  a  counterpart  of  the  said  lease,  and 
they  were  thereby  enjoined  from  showing  in  any  action  at  law 
that  such  lease  was  not  delivered  on  the  day  of  the  date  thereof ; 
and  it  was  farther  ordered,  that  the  said  lease  should  be  settled  by 
the  Master,  in  case  the  parties  should  differ  about  the  same,  and 
that  the  respondent  should  pay  unto  the  appellant  or  his  solicitor, 
the  costs  of  the  said  suit,  to  be  taxed  by  the  said  Master. 

An  appeal  was  brought  by  the  present  respondents  against  this       [  104  ] 
decision  to  the  Governor-General  in  Council,  who,  on  the  20th 
February,  1848,  reversed  the  decree,  and  dismissed  the  bill,  with 
costs.     The  propriety  of  this  last  order  we  have  now  to  consider. 

The  case  was  argued  on  both  sides  before  us,  with  great  ingenuity 
and  ability.  On  the  part  of  the  appellant,  it  was  contended,  that 
he  was  entitled  to  have  the  buildings  restored  by  the  respondents, 
to  the  condition  in  which  they  were  when  the  fire  broke  out,  but  as 
upon  the  evidence  it  was  impossible  to  argue  that  the  appellant 
had  completed  the  work  which  he  had  contracted  to  perform,  it  was 
admitted,  that  after  the  respondents  had  restored  the  buildings  to 
their  imperfect  state,  the  obligation  of  completing  them  would  rest 
with  the  appellant. 

The  appellant's  claim  was  rested  upon  the  principle,  that  a  party 
who  entered  into  a  binding  contract  for  the  purchase  of  an  estate, 
becomes  in  equity  the  owner  of  it,  and  is  entitled  to  any  profit,  and 
subject  to  any  loss,  which  may  afterwards  occur  to  it ;  and  it  was 
said  that  in  this  case,  although  the  period  at  which  the  works  were 
to  be  done  had  passed  before  they  were  completed,  yet  that  the 
respondents  having  waived  any  objection  on  that  score,  the  contract 
was  still  subsisting,  and  the  principle  was  to  be  applied.  The  case 
of  Paine  v.  MeUer  (i)  was  particularly  relied  on.  In  that  case  the 
defendant  had  contracted  for  the  purchase  of  a  house ;  the  house 
was  destroyed  after  the  period  had  passed  within  which  the  title 
(I)  5E.  E.  327(6  Ves.  349). 
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CouNTEB      was  to  be  made  oat  and  the  contract  completed,  but  farther  time  to 

Macphkb-    make  oat  the  title  had  been  allowed  by  the  purchaser,  who  had 

^^'         accepted  it  before  the  fire  took  place,  and  under  these  circumstances 

[  *105  ]       the  ^purchaser  was  held  bound  to  pay  his  purchase-money. 

The  more  familiar  cases  of  the  purchase  of  a  life  annuity,  and 
the  annuity  dropping  before  the  assignment ;  and  the  purchase  of 
estates  held  upon  a  life,  and  the  life  dropping,  were  also  referred  to : 
Mo7'timer  v.  Capper  (l),  and  Kenney  v.  JVexhmn  (2).  We  have  care- 
fully examined  these  cases,  and  several  subsequent  authorities  on 
the  same  subject,  the  last  of  which  is  Vesey  v.  Elwood  (3). 

Of  the  general  doctrine  so  stated,  we  apprehend  that  there  is  no 
doubt ;  but  the  question  is,  whether  that  principle  or  any  doctrine 
to  be  found  in  any  of  the  authorities  maintained  the  appellant's 
claim  in  this  case.  In  ordinary  cases  of  absolute  and  unconditional 
contracts,  the  risk  is  the  risk  of  the  purchaser,  because  that  which 
is  the  subject  of  the  risk  is  in  equity  considered  to  be  the  property 
of  the  purchaser.  But  treating  the  contract  to  take  a  lease,  as  a 
contract  to  purchase,  the  warehouse  was  never  to  be  in  that  sense 
purchased  by  the  lessees  until  it  was  completed  by  the  lessor ;  and 
until  that  had  been  done,  therefore,  it  was  not  the  property  of  the 
lessees.  They  had  never  contracted  to  take  an  unfinished  ware- 
house :  they  had  never  engaged  to  do  any  repairs,  or  to  accept  or 
restore  any  unfinished  or  dilapidated  buildings ;  and  although  after 
the  1st  of  April,  1840,  the  contract  was  still  binding  in  equity, 
provided  the  appellant  performed  it  on  his  part,  yet  until  he  had  so 
performed  it,  no  obligation  attached  on  the  lessees.  They  could 
not  object  that  the  lessor  had  not  performed  his  engagement  within 

[  *106  ]  the  time  limited,  but  they  had  a  right  *to  require  that  he  should 
perform  it  before  they  were  called  upon  to  accept  a  lease.  They 
were  to  receive  a  complete  building  at  the  commencement  of  the 
term,  and  to  restore  a  complete  building  at  the  end  of  it,  and  to 
pay  a  rent  calculated  upon  the  amount  of  the  expenditure.  The 
accident  of  the  fire  interrupted  and  delayed  the  completion  of  the 
work,  but  it  could  not  relieve  the  appellant  from  his  obligation  to 
complete  it. 

It  was  said,  that  this  case  was  decided  by  the  Judges  of  Appeal, 
upon  some  rules  acted  upon  by  courts  of  common  law ;  but  incon- 
sistent with  the  principles  of  courts  of  equity.  We  are  not  aware 
that,  upon  the  main  question  in  this  case,  there  could  be  any 

(1)  1  Br.  166.  (3)  3  Dr.  &  War.  76.    Also  reported, 

(2)  23  E.  E.  243  (6  Madd.  355).  2  Con.  &  Law.  47. 
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difference  between  the  decision  of  a  court  of  law  and  a  court  of     Ooitntbb 
equity.    The  question  is,  was  it,  or  not,  incumbent  on  the  appellant    Uaop'hbb* 
to  repair  the  old  buildings,  and  complete  the  new,  before  he  could        ^^' 
require  the  respondents  to  accept  a  lease  according  to  their  agree- 
ment ?   K  he  was  so  bound,  there  is,  in  our  opinion,  nothing  in  the 
circumstances  of  this  case  which  could  relieve  him  from  that  obliga- 
tion ;  the  fire  could  have  no  such  effect,  nor  would  the  circum- 
stance, that  the  delay  in  the  completion  of  the  building  was  in  part 
attributable  to  the  appellant's  compliance  with  the  suggestions  of 
the  respondents.     The  contract  in  equity  was  subsisting,  although 
by  the  omission  of  the  appellant  to  complete  his  part  of  it  by  the 
time  stipulated,  it  might  have  become  void  at  law,  and  if  the  appel- 
lant had  been  willing  to  restore  the  buildings,  the  obligation  of  the 
respondents  to  accept  a  lease  might  have  been  differently  deter- 
mined in  law  and  in  equity ;  but  the  construction  of  the  contract,  or 
the  liability  of  the  appellant  within  some  time  to  *perform  what  he      [  •107  ] 
had  engaged  to  do,  before  he  called  upon  the  respondents  to  accept 
a  lease,  was  not  at  all  altered. 

Had  our  opinion  upon  the  main  question  been  different  from  that 
which  we  have  formed,  it  would  have  been  necessary  to  consider 
several  points  of  great  importance  which  have  been  discussed  at 
the  Bar;  and  in  particular,  whether,  as  has  been  contended  on 
the  one  hand,  the  Court  ought  so  to  modify  the  decree,  as  to  do 
substantial  justice  between  the  parties,  or  whether,  as  has  been 
insisted  on  the  other  hand,  having  regard  to  some  of  the  terms  of 
this  contract,  the  alleged  want  of  mutuality  of  remedy,  and  the 
difiScolty  (or  as  it  has  been  called  impossibility)  of  placing  the 
parties  by  any  decree  in  the  situation  in  which  they  ought,  by  the 
contract,  to  stand,  the  appellant  should  have  been  left  to  any  legal 
remedy  which  he  might  have. 

The  view  which  we  take  of  the  rights  of  the  parties,  makes  it 
unnecessary  for  us  to  enter  into  any  discussion  of  these  questions, 
further  than  as  an  examination  of  the  relief  which  it  has  been  pro- 
posed to  ask  appears  to  us  to  elucidate  the  principle  upon  which 
our  decision  is  founded. 

It  was  said  that  there  were  two  modes  in  which  substantial 
justice  might  be  done ;  one  was  by  decreeing  a  lease  to  be  executed, 
dated  on  the  1st  of  April,  1840,  containing  covenants  by  the  appel- 
lant to  repair  and  complete  the  buildings,  and  by  the  respondents 
to  keep  in  repair,  and  restore  them  at  the  end  of  the  term ;  and  it 
was  said  that  there  would  then  be  a  subsisting  lease,  and  an  action 
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CouKTBB     might  be  maintained  against  the  appellant  for  the  non-performance 
Magpubr^    of  his  engagement  to  build  and  repair. 
BON.  Q^|.^  ^j^  ^Yie  first  place,  the  respondents  never  entered  into  any 

such  engagement;  they  never  agreed  to  accept  the  appeUant^e 
covenant  to  do  the  work  after  the  commencement  of  the  term ;  and 
if  they  had,  the  obligation  on  the  appellant  to  complete  the  bailding, 
notwithstanding  the  fire,  would  have  remained  precisely  the  same. 
Another  mode  suggested  was  this  ;  that  the  lease  should  be  dated 
as  on  the  day  of  the  fire,  and  that  the  respondents  should  be  con- 
sidered as  taking  the  premises  as  they  stood  before  the  accident  on 
that  day,  and  should  undertake,  by  some  covenant,  an  obligation 
to  restore  them  to  that  condition,  and  that  the  appellant,  on  the 
other  hand,  should  covenant  to  complete  them  when  restored.  Now 
it  is  obvious  that  this  is  to  impose  upon  the  parties  a  contract, 
which  they  never  entered  into,  either  by  expression  or  implication ; 
and  although,  where  a  binding  contract  is  subsisting,  the  com- 
pletion of  which;  in  its  exact  terms,  becomes  impossible  through 
accident,  without  any  default  of  the  party  seeking  relief,  a  court  of 
equity  will  struggle  with  points  of  form,  it  cannot,  for  that  purpose, 
alter  the  substance  of  the  agreement,  or  impose  upon  either  party 
obligations  totally  different  from  those  which,  by  the  agreement,  he 
had  contracted. 

In  this  case,  there  is  no  reason  why  the  Court,  upon  any  prin- 
ciple of  moral  justice,  should  at  all  desire  to  interfere ;  both  parties 
are  equally  innocent,  and  the  only  question  is,  upon  which  of  them 
the  loss  arising  from  an  inevitable  accident  is  to  fall.  The  claim  to 
relief  has  accordingly  been  very  fairly  rested  in  argument  by  the 
[  *109  ]  appellant,  upon  the  general  principle,  *that  the  buildings,  when 
the  fire  took  place,  were,  in  equity,  the  property,  and,  therefore, 
standing  at  the  risk,  of  the  respondents. 

For  the  reasons  assigned,  we  are  of  opinion,  that  this  principle  is 
not  applicable  to  the  case ;  and  that  the  decision  appealed  from  is 
right,  and  must  be  affirmed. 

With  respect  to  the  costs,  as  there  have  been  conflicting  decisions 
below,  the  case  was  very  naturally  brought  here  by  appeal.  But 
we  think  that,  upon  the  main  question,  the  respondents  have,  from 
the  beginning,  been  right,  and  {hat  some  material  allegations  of  the 
bill,  which  must  have  been  within  the  knowledge  of  the  appellant,  are 
directly  contradicted  by  the  evidence ;  we  do  not  think,  therefore, 
that  there  is  any  reason  for  excepting  this  case  from  the  ordinary 
rule ;  and  we  think  that  the  appeal  must  be  dismissed  with  costs. 
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On  Appeal  from  the  Supbbme  Coubt  of  Judicature 
AT  Calcutta  (1). 

ANNE  CASEMENT  v.  JOHN  WILLIAMSON  FULTON       18*6. 

>rrr  ,  J^^  17,    18, 

AND  Wife  (2).  lo. 

July  25. 
(5  Moore,  P.  C.  130—142.)  -1_ 

The  7th  section  of  the  Indian  Will  Act  (No.  26,  of  1838)  (3),  enacts  **  that  BaomJHAii 
no  will  shall  be  valid  unless  it  shall  be  in  writing,  and  executed  in  manner 
hereinafter  mentioned  (that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  ^  -' 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence,  and  by  his 
direction,  and  such  signature  shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  two  or  more  witnesses,  present  at  the  same  time ;  and 
such  witnesses  shaU  subscribe  the  will  in  the  presence  of  the  testator,  but 
no  form  of  attestation  shall  be  necessary." 

A  testator  signed  his  will,  in  the  presence  of  a  witness,  who  subscribed 
it  in  his  presence ;  and  some  time  afterwards,  upon  the  arrival  of  another 
witness,  the  testator,  in  the  joint  presence  of  the  former  witness,  and  the 
other  subscribing  witness,  acknowledged  his  subscription  at  the  foot  of  the 
will.  The  second  witness  then  subscribed  the  will,  and  the  firat  witness, 
in  his  and  the  testator's  presence,  acknowledged  his  subscription,  but  did 
not  re-subscribe. 

Held  by  the  Judicial  Committee  (affirming  the  sentence  of  the  Supreme 
Court  at  Calcutta),  that  the  requirements  of  the  Act  had  not  been  sufficiently 
complied  with;  it  being  necessary  that  both  witnesses  should  be  jointly 
present  at  the  same  act  of  the  testator,  and  jointly  subscribe  it  in  his 
presence. 

Tms  was  an  appeal  from  a  sentence  of  the  Supreme  Court  of 
Judicakore  at  Calcutta,  on  the  Ecclesiastical  *8ide,  which  rejected  an      [  ^isi  ] 
allegation  propounding  an  instrument,  bearing  date  the  14th  of  April, 
1844,  as  the  will  of  Sir  William  Casement,  the  deceased  in  the  cause, 
late  a  Major-Oeneral  in  the  service  of  the  East  India  Company. 

The  allegation  was  filed  by  the  appellant,  as  the  widow  of  the 
deceased,  and  his  ezecutris,  named  in  the  instrument  in  question, 
propounding  it  for  proof,  in  solemn  form  of  law. 

The  respondents  were  the  next  of  kin  of  the  deceased. 

The  allegation  pleaded  in  substance,  that  the  deceased,  while 
resident  at  Cassipore,  in  the  suburbs  of  Calcutta,  was,  on  the  14th 
of  April,  1844,  attacked  by  cholera  (whereof  he  afterwards  died), 
and  being  sensible  of  the  dangerous  character  of  his  malady, 
expressed  to  Lieutenant-Colonel  Francis  Spencer  Hawkins,  his 

(1)  Present:  Members  of  the  Judicial  Knt.,  and  Sir  K  Eyan,  Knt. 

Committee,  —  Lord    Brougham,    the  (2)  Cited  in  In  the  goods  of  Maddock 

Vice-chancellor    Knight   Bruce,    the  (1874)  L.  B.  3  P.  &  D.  169,  170,  43 

Bight  Hon.  Dr.  Lushington,  and  the  L.  J.  P.  29. 

Bight  Hon.  T.  Pemberton  Leigh.  (3)  As  to  British  India,  see  now  the 

Privy  Councillors :   Assessors, — Sir  Succession  Act  (of  1865),  s.  2. 
£.  H.  East,  Bart.,  Sir  A.  Johnston, 
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casbhekt  intention  to  leave  the  whole  of  his  property  to  his  wife,  and 
FuLTOK.  requested  him  to  lose  no  time  in  getting  a  will  prepared  for  him 
to  execute,  to  carry  out  that  intention,  and  nominating  the  appel- 
lant executrix,  and  Mr.  Browne  Roberts  and  Colonel  Hawkins 
executors,  of  such  will.  That,  pursuant  to  this  request.  Colonel 
Hawkins  had  a  will  prepared  at  Calcutta,  and  on  his  return  with 
the  same  to  Cassipore,  he  found  Mr.  Nicholson,  one  of  the  medical 
attendants,  in  attendance  upon  the  testator,  and  immediately,  in 
his  presence,  produced  the  will  in  question  to  the  testator,  who,  after 
reading' it  over  attentively,  signed  his  name  at  the  foot  or  end  of 
the  will  as  he  lay  on  his  couch,  and  Mr.  Nicholson,  in  whose  sight 
and  presence  it  had  been  signed,  then  took  the  will  and  subscribed 
his  name  to  it,  at  a  table  in  the  adjoining  room,  which  stood  in 
r  *132  ]  sight  of  the  testator's  couch,  there  being  no  *other  convenience  for 
writing  in  the  same  room ;  and  Colonel  Hawkins  and  Mr.  Nicholson 
then  awaited  the  return  of  Mr.  Garden  from  Calcutta,  in  order  to 
complete  the  execution  of  the  will.  That  upon  Mr.  Garden's  arrival 
at  the  testator's,  about  two  hours  afterwards,  Colonel  Hawkins,  who, 
with  Mr.  Nicholson,  had  continued  in  attendance  upon  the  testator, 
produced  the  will,  and  requested  him  to  attest  the  testator's 
signature  to  it :  Mr.  Garden,  however,  required  that  the  signature 
should  be  first  acknowledged  by  the  testator  in  his  presence,  and  the 
three  went  up  to  the  couch  where  the  testator  was  still  lying,  when 
the  testator  acknowledged  his  signature  to  the  will,  and  the  same  to 
be  his  will,  in  the  presence  of  Mr.  Nicholson  and  Mr.  Garden, 
present  at  the  same  time ;  after  which,  Mr.  Garden  subscribed 
precisely  in  the  same  manner,  and  under  the  same  circumstances, 
as  Mr.  Nicholson  had  done ;  and  Mr.  Nicholson  at  the  same  time, 
having  already  signed  and  subscribed  the  will,  thought  it  unnecessary 
to  subscribe  the  same  again,  but  acknowledged  his  subscription, 
then  already  at  the  foot  of  the  will,  both  in  Mr.  Garden's  presence, 
and  in  that  of  the  testator.  The  allegation  further  pleaded  that  the 
testator  was  a  British  subject,  and,  at  the  time  of  his  death,  was 
domiciled  at  Fort  William — that  he  left  goods  within  the  province 
of  Bengal,  and  within  the  jurisdiction  of  the  Court. 

A  caveat  against  granting  probate  of  the  alleged  will  having  been 
entered  on  the  part  of  the  respondents,  they  filed  an  exceptive 
allegation  to  the  admission  of  the  above  allegation  or  condidUj 
protesting  against  the  same  for  its  nullity,  its  inapplicability,  its 
indefinitiveness,  its  obscurity,  and  its  insufficiency. 
C  •iss  ]  The  admissibility  of  the  allegation    was   argued    before  *Sir 
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Lawrence  Peel,  Chief  Justice,  Sir  John  Peter  Grant,  and  Sir  Henry  Cabemint 
Wihnot  Seton,  on  the  1st  of  June,  1844,  and  the  Court  took  time  to  fulton. 
consider  its  judgment  until  the  8th  of  July  following,  on  which  day 
Sir  LawbbncePbbl  delivered  the  unanimous  judgment  of  the  Court, 
admitting  the  exceptive  allegation,  and  rejecting  the  allegation 
propounding  the  will,  and  decreeing  the  costs  of  both  parties  to  be 
paid  out  of  the  estate. 

On  the  18th  of  August,  the  proctor  of  the  appellant  dissented 
from  the  sentence  of  the  8th  July,  and  protested  of  the  nullity  of 
the  same,  and  of  a  grievance,  and  of  appealing  from  the  same  within 
the  time  allowed  by  the  charter.  On  the  12th  of  December,  the 
appellant  filed  her  petition  for  leave  to  appeal  from  the  rejection  of 
the  allegation. 

This  petition  was  opposed  on  behalf  of  the  respondents,  and  the 
matter  argued  before  Sir  Lawbbncb  Peel,  who  gave  judgment, 
allowing  the  appeal. 

The  appeal  now  came  on  for  hearing,  when  the  respondents' 
counsel  took  a  preliminary  objection  to  its  competency  ;  contending 
that  *  *  the  latter  part  of  the  charter  giving  six  months'  time  to  [  134  ] 
appeal  from  all  original  judgments,  decrees,  or  decretal  or  other 
rules  or  orders  of  the  Court,  did  not  take  away  the  general 
Ecclesiastical  law  [received  in  India],  which  required  that  an 
appeal  must  be  asserted  within  six  days,  and  that,  therefore,  the 
Supreme  Court  could  not  legally  grant  leave  to  appeal  after  that 
time. 

Their  Lordships  did  not  call  upon  the  appellant's  counsel  in 
support  of  the  right  to  appeal,  and  reserved  their  opinion  upon  the 
objection  until  they  gave  judgment  in  the  cause. 

Sir  Thomas  Wilde,  Mr.  F.  Kelly,  Q.C.,  Dr.  Addams,  and  Mr. 
Kirwan,  for  the  appellant ;  and 

Mr.  Turner,  Q.C.,  Dr.   Harding,  and  Mr.  Malins,  for  the 
respondents. 

The  question  was,  whether  the  requisites  of  the  7th  section  of 
the  Indian  Will  Act,  No.  25  of  1888  (i),  *had  been  sufficiently       [  'i35  ] 

(1)  This  flection  is  a  copy  of  the  9th  in  writing,  and  executed  in  manner 

flection  of  the  English  Wills  Act,  1  Vict.  hereinafter  mentioned  (that  is  to  say), 

c.  26,  with  the  onussion  of  the  words,  it  shall  be  signed  at  the  foot  or  end 

"  shall  attest."    It  is  as  follows :  thereof  by  the  testator,  or  by  some 

*'  And  it  is  hereby  enacted,  that  no  other  person  in  his  presence  and  by 

will  shall  be  valid  unless  it  shall  be  his  direction,  and  such  signature  shall 
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Cabkmckt  complied  with,  the  will  being  signed  by  the  testator  in  the  presenee 
FuLTOH.  of  only  one  witness,  though  acknowledged  by  him  in  the  pres^iee 
of  two  witnesses  present  at  the  same  time,  one  of  whom,  having 
previously  signed  in  the  presence  of  the  testator,  acknowledged  his 
signature  in  the  presence  of  the  other  witness,  and  both  witnesses 
subscribed  the  will  in  the  presence  of  the  testator. 

It  was  argued,  that  the  acknowledgment  of  the  first  witness  to 
his  previous  subscription  was  equivalent  to  re-subscription.  That 
an  important  distinction  existed  between  the  9th  section  of  the 
English  Will  Act,  1  Vict.  c.  26,  and  the  7th  section  of  the  Indian 
Will  Act,  inasmuch  as  the  former  Act  required  that  the  witnesses 
should  attest  and  subscribe,  whereas,  in  the  latter,  the  word 
''  attest "  is  omitted,  and  the  witness  only  required  to  subscribe : 
Moore  v.  King  (l) ;  In  the  goods  of  Byrd  (2) ;  In  the  goods  oj 
Olding  (a) ;  Cooper  v.  Bockett  (4) ;  Ilott  v.  Oenge  (6) ;  Hudson  v. 
Parker  (6).  That  the  words  in  the  English  Act,  *' attest  and 
subscribe,"  in  the  9th  section,  were  borrowed  from  the  Statute  of 
[  *1S6  ]  Frauds,  and  should  receive  *the  same  construction :  Harrison  v. 
Elwin  (7).  That  by  the  Statute  of  Frauds,  the  validity  of  a 
subsequent  acknowledgment  by  subscribing  witnesses,  of  their 
signatures,  was  recognised  in  Risley  v.  Temple  (s). 

1843.        Lord  Bbouoham: 

July  25. 

—  Geueral  Sir  William  Casement  being  stricken  with  cholera,  made 

his  last  will  in  writing  on  the  16th  of  April,  1844,  in  his  house  near 

Calcutta,  and  signed  it,  in  the  presence  of  Simon  Nicholson,  his 

medical  attendant,  who  also  subscribed  it  in  his  presence,  being  in 

the  next  room,  a  few  yards  from  the  General,  and  in  full  view 

of  him.    Another  witness,  Alexander  Garden,  was  brought,  some 

hours  after,  to  the  apartment,  and  signed  it,  after  hearing  the 

General  acknowledge  his  subscription,  and  Mr.  Nicholson,  his 

fellow  witness,  also  acknowledged  his  subscription.     Moreover, 

both  the  General  and  Mr.  Nicholson  were  present  when  Mr.  Garden 

subscribed.    The  question,  and  the  only  question  arising  upon  the 

factum,  is,  whether  or  not  the  subscription  of  the  two  witnesses 

be  made  or  acknowledged  by  the  tea-  (2)  3  Curt.  117. 

tator,  in  the  presence  of  two  or  more  (3)  2  Curt.  865. 

witnesses,  present  at  the  same  time,  (4)  59  B.  B.  371  (4  Moo.  P.  C.  419). 

and  such  witnesses  shall  subscribe  the  (5)  59  B.  B.  366  (4  Moo.  P.  0.  265). 

will  in  the  presence  of  the  testator,  (6)  1  Bob.  Ecc.  Bep.  14. 

but  no  form  of  attestation  shall  be  (7)  61  B.  B.  153  (3  Q.  B.  117). 

necessary."  (8)  Skinner,  107. 
(1)  3  Curt.  243. 
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-was  so  made,  as  to  comply  with  the  statutory  requisition,  the     Casemekt 
signature  of  Nicholson  being  not  made,  but  only  acknowledged,  in      fulton. 
Garden's  presence ;  and  the  determination  of  this  ^question  must       [  *137] 
be  governed  of  course  by  the  construction  put  upon  the  statutory 
provision,  which  we  may  take  to  be  that  of  the  Indian  Will  Act, 
8.  7,  copied  from  the  English  Act,  1  Vict.  c.  26,  s.  9,  with  the 
single  omission  of  the  words  "  attest  and  "  after ''  shall,"  and  before 
*' subscribe."    We  are  clearly  of  opinion,  that  this  alteration  can 
make  no  difference  in  the  construction,  and,  therefore,  we  are  to 
deal  with  the  question,  as  if  it  had  arisen  upon  the  English  statute. 
The  Court  below  held  the  execution  not  to  be  a  sufficient  com- 
pliance with  the  Act,  and  we  have  come,  after  a  very  full  hearing 
of  the  case,  and  after  deliberately  considering  the  whole  question, 
to  the  same  conclusion,  without  any  doubt  or  hesitation. 

The  Statute  of  Frauds  (29  Car.  II.  c.  8,  s.  6),  requires  the  will 
to  be  signed  by  the  testator  in  the  presence  of  the  witnesses; 
nevertheless,  the  construction  put  upon  that  important  provision 
has  been,  that  an  acknowledgment  is  equivalent  to  a  signature. 
How  far  this  latitude  of  interpretation  was  justified  in  principle,  we 
need  not  now  stop  to  inquire,  else  it  might  well  be  suggested  that 
to  do  an  act  in  the  presence  of  a  witness,  and  to  acknowledge 
having  done  it  when  the  witness  was  not  present,  are  two  entirely 
different  things,  as  different  as  the  witnessing  a  fact  or  act,  and  the 
witnessing  a  confession  of  that  fact  or  act.  But  it  is  too  late  to 
raise  any  such  objection ;  we  may,  nevertheless,  observe,  that  the 
greatest  Judges  who  have  dealt  with  the  subject  have  admitted  the 
force  of  such  considerations,  and  lamented  the  latitude  given  to  the 
statutory  provision  by  their  predecessors,  who  first  broke  in  upon 
its  strictness.  When  Lord  Habdwickb,  in  1752,  was  first  called 
upon  to  adopt  this  construction,  he  expressed  that  it  had  for  a  long 
while  been  *vexata  quastio;  but  still  he  felt  the  weight  of  authority  [  *138  ] 
too  great  to  adopt  the  course  he  manifestly  inclined  to  :  Grayson  v. 
Atkinson  (i).  Two  years  after,  the  point  was  more  solemnly  con- 
sidered in  Ellis  V.  Smith  (2),  and  adjudged  by  the  same  great 
lawyer,  who  then  had  the  assistance  of  Sir  J.  Stbangb,  M.  B., 
WiLLBS,  Ch.  J.,  and  Fabker,  C.  B.  All  these  eminent  men  expressed 
their  opinion,  that  had  the  question  been  open,  and  that  they  were 
called  upon  now  to  decide  it  for  the  first  time,  they  should  not  have 
held  acknowledgments  sufficient.  But  they  found,  on  examining 
the  cases,  that  the  case  was  not  res  Integra.  It  had  been  held  that 
(1)  2  Ves.  Sen.  454,  (2)  1  Yes,  Jr.  U, 
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CA8BMKKT  acknowledgment  was  equivalent  to  signing,  by  Lord  Jbffebyb  (i), 
FuLTow.  by  Trevor,  Ch.  J.  (2),  and  by  Lord  Eino,  in  Dormer  v.  Tkurland  (3) ; 
nor  was  there  to  be  found  any  conflicting  authority  except  the 
supposed  obiter  dictum  of  Lord  Holt,  in  Lee  v.  Libb  (4),  of  which 
WiLLBS,  Ch.J.,  said  (5),  that  ''many  things  were  ascribed  to  that 
great  man,  which,  on  examination,  his  Lordship  had  found  never 
to  have  been  said  by  him/'  and  he  adds,  that  "  obiter  dicta  *'  were 
frequently  "  nunqttam  dicta.''  Their  Lordships,  therefore,  all  con- 
sidered the  matter  as  not  "  res  integra  **  but  "  res  judicata"  and 
held  that  it  was  the  safer  and  wiser  course  "  stare  decisis.'' 

We  are  thus  fully  warranted  in  refusing  to  carry  one  step  further, 
a  construction  which  so  great  a  weight  of  authority  lamented,  and 
showed  to  have  been  ill-advised  in  its  inception,  and  we  are  left  in 
no  doubt  how  these  eminent  Judges  would  have  dealt  with  the 
present  attempt  to  extend  the  latitude  already  given.  They  never 
would  have  held,  that  a  witness  acknowledging  his  subscription  in 
t  •iss  ]  the  presence  of  his  fellow- witness  *was  equivalent  to  his  signing  in 
that  fellow-witness's  presence. 

It  is  further  to  be  observed,  that  the  new  Act  expressly  allows 
the  acknowledgment  of  the  testator  to  be  as  good  as  the  signature, 
adopting  the  construction  put  on  the  Statute  of  Frauds  by  judicial 
decision.  But  it  says  nothing  of  the  witnesses  acknowledging.  This  is 
a  very  strong  argument  in  favour  of  rejecting  the  proposed  extension ; 
for  surely,  had  the  Legislature  meant  to  make  acknowledgment 
equivalent  to  signing  in  both  cases,  the  word  ''acknowledged  "  would 
have  been  repeated  in  connection  with  the  attestation ;  which  it  is  not. 

Let  us  now  see,  then,  if  the  other  argument  of  the  appellants  is 
better  founded ;  that  which  denies  the  statute  to  require  a  signature 
of  both  witnesses  in  each  other's  presence. 

Here  we  must  observe,  that  though  the  Act  adopts  the  large  con- 
struction, as  regards  acknowledgment,  it  imposes  new  requisitions, 
as  to  attestations.  The  Statute  of  Frauds  did  not  require  that  the 
witnesses  to  the  subscription  of  the  testator  should  be  present  at 
the  same  time.  But  the  new  Act  does  require  this.  The  testator 
shall  sign  in  the  presence  of  two  or  more  witnesses,  present  at  the 
same  time ;  and  no  doubt  this  is  a  most  wholesome  addition,  and 
one  tending  to  secure  the  compliance  with  what  was  manifestly  the 
intention  of  the  Legislature  in  the  older  Act ;  for,  if  one  witness  may 

(1)  Skinner,  227.  (4)  Oarth.  35—38. 

(2)  Com.  197.  (6)  1  Yes.  Jr.  13. 

(3)  2  P.  Wnu.  260. 
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be  present  one  day,  and  another  a  different  day,  perhaps  at  an     cabbhbkt 

interval  of  years,  how  can  we  say  that  both  attest  the  same  fact,  that     fulton. 

important  fact  for  which  their  presence  is  required — the  capacity 

of  the  testator?    He  might  be  sane  one  day  and  insane  another; 

and  thus  his  capacity  *wonId  only  be  attested  by  a  single  witness,       [  •no  ] 

because  his  two  different  conditions  would  only  have  one  witness  each. 

It  is  not,  perhaps,  so  important  that  the  witnesses  should  both 
sign  in  each  other's  presence;  nevertheless,  it  is  of  importance, 
for  it  gives  an  additional  security  against  fraud  or  mistake,  the 
signature  being  an  act — the  acknowledgment  only  a  word.  But  be 
the  reason  what  it  may,  if  the  law  has  said  that  the  witnesses 
must  sign  in  each  other's  presence,  we  are  bound ;  and  there  can 
be  no  reasonable  doubt  raised,  that  the  words  of  the  Act  amount  to 
this  requisition — the  testator  is  to  sign  or  acknowledge  in  the 
presence  of  the  witnesses  present  at  the  same  "  time."  He  is  not 
to  sign  or  acknowledge  before  the  witnesses  present  at  different 
times.  But  here  he  has  acknowledged  before  them,  present  at  the 
same  time.  Then  must  the  witnesses  who  subscribe  be  present  at 
the  same  time  ?  We  think  the  words  admit  of  no  other  construc- 
tion, for  it  is  "and  such  witnesses  shall  subscribe."  Now  this 
forms  one  sentence,  with  the  preceding  words,  "present  at  the 
same  time,"  and  "such"  must  plainly  be  read, — such  present 
witnesses,  or  such  witnesses  so  being  present  at  the  same  time. 
"  Such "  describes  not  merely  the  names  of  the  witnesses,  but  all 
that  is  previously  enacted  respecting  them.  One  quality  of  these 
witnesses  is  their  being  present  at  the  same  time.  Therefore,  we 
cannot  limit  the  meaning  of  the  large  word  of  reference,  "  such," 
to  the  mere  names  or  persons  of  the  witnesses ;  it  must  embrace 
what  had  just  been  said  of  their  presence;  it  must  mean  "the 
witnesses,  &c.,  present  at  the  same  time." 

To  be  sure,  a  very  short  end  would  be  made  of  this  ^controversy,  [  *i4i  ] 
were  we  to  read  the  enactment  as  we  are  called  upon  to  do  in  the 
argument,  and,  stopping  short  at  the  early  part  of  the  section,  we 
were  to  suppose  that  "  executed  in  manner  hereinafter  mentioned," 
refers  only  to  the  signing  or  acknowledging  by  the  testator,  and  not 
to  the  att-estation  of  the  witnesses.  But  so  extraordinary  a  con- 
struction would  also  make  a  short  end  of  the  whole  provision,  and 
would  dispense  with  the  necessity  of  any  witnesses  at  all,  and  of 
any  subscription  by  witnesses,  whether  in  each  other's  presence  or 
not;  for  the  statute  very  probably  would  be  confined  to  the  not 
executing  by  the  testator,  and  no  further  invalidity  could  possibly 
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CABBiiiaiT  arise  from  any  want  of  attestation.  Nothing  can  be  more  hopeless 
FuLTOK.  i^^^  ^^^s  argument.  It  is  rested  upon  the  supposed  application  of 
the  word  '* execution"  to  the  testator's  part  alone;  for  they  say 
that  the  testator  executes,  the  witnesses  attest.  But  this  is  utterly 
untrue.  The  testator  does  not  execute ;  he  makes  and  publiahes. 
In  truth,  the  word  **  execute  "  applies  to  a  deed,  rather  than  to  a 
will,  and  occurs  not  at  all  in  the  5th  section  of  the  Statute  of 
Frauds.  In  the  Statute  of  Wills,  82  Hen.  YIII.,  and  84  &  35 
Hen.  YIII.,  it  occurs,  but  only  as  applied  to  other  instruments  than 
wills;  "other  acts,'*  as  they  are  termed.  It  is  certainly  to  be 
wished,  that  in  framing  statutes,  the  same  words  should  always  be 
employed  in  the  same  Bense,  and  that  the  introduction  of  new 
terms,  in  dealing  with  the  same  matter,  should  be  avoided.  Tet  we 
cannot  say  that  the  word  "execute "  is  used  by  the  framers  of  this 
Act,  in  any  other  than  a  correct  and  technical  sense.  It  is  employed 
plainly  to  designate  the  whole  operation,  including  both  the  signa* 
ture  or  acknowledgment  of  the  testator,  and  the  attestation  of  the 
[  *i42  ]  subscribing  ^witnesses,  and  it  is  not  used  at  all  to  designate  the 
testator's  part  alone.  The  same  use  is  made  of  the  word  in  the  great 
case  already  referred  to,  of  Ellis  v.  Smith.  Lord  Hardwiceb  (i)  after- 
wards uses  execution  to  mean  the  whole  operation.  The  Mabtrb 
OF  THE  Bolls  (2)  uses  it  in  the  same  sense.  The  Ghibf  Justigb 
and  Chief  Babon  use  it  to  designate  the  making  and  publishing. 
Nay,  the  learned  persons  who  drew  up  the  present  appellant's  case, 
and  who  use  this  argument,  have,  in  one  page  of  their  case,  used 
the  word  in  all  its  senses,  both  as  designating  the  making  and 
publishing  by  the  testator,  and  the  whole  act  of  making,  publishing, 
and  attesting.  We,  therefore,  at  once  reject  the  argument,  grounded 
upon  this  commentary  on  the  word  "executed." 

Agreeing  altogether,  as  we  do,  with  the  Court  below,  on  the 
merits,  we  are  relieved  from  the  necessity  of  deciding  the  pre- 
liminary question,  whether  or  not  the  proceedings  of  the  appellant 
pre-empt  this  appeal.  Had  we  differed  with  the  judgment  below, 
we  must  have  disposed  of  that  question.  It  now  becomes  wholly 
unnecessary  so  to  do.  We  only  say  that  our  present  judgment  does 
not  in  any  way  touch  it,  and  that  we  certainly  give  no  opinion  at 
variance  with  the  law  and  practice  of  Doctors'  Commons  on  this 
head.     The  question  does  not  come  before  us. 

The  judgment  appealed  from  must  be  affirmed.    The  costs  of  all 
parties,  both  here  and  below,  to  come  out  of  the  estate. 
(1)  1  Yes.  Jr.  16,  (2)  Tb.  H 
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On  Appeal  from  thb  Supbbmb  Court  of  Judicature 
AT  Bombay  (i). 

FRAM-JEE  COWAS-JEE  v.  WILLIAM  THOMPSON  is^s- 

AND  HENRY  KEBBEL(2).  "^^Jf-i!!' 

(5  Moore,  P.  0.  166—178 ;  8.  C.  3  Moo.  Ind.  App.  422.)  ^ 

Goods  contracted  to  be  sold  and  deUvered  *«  free  on  board  "  (3)  to  be  paid  Brougham. 
for  by  cash  or  bills,  at  the  option  of  the  buyers,  were  delivered  on  board,  [  1^  ] 
and  receipts  taken  from  the  mate  by  the  lighterman,  employed  by  the  sellers, 
who  handed  the  same  over  to  them.  The  sellers  apprised  the  buyers  of 
Ihe  delivery,  who  elected  to  pay  for  the  goods  by  a  bill,  which  the  sellers 
having  drawn,  was  duly  accepted  by  the  buyers.  The  sellers  retained  the 
mate's  receipts  for  the  goods,  but  the  master  signed  the  bill  of  lading 
in  the  buyers'  names,  who,  while  the  bill  they  accepted  was  running, 
became  insolvent.  In  such  circumstances,  held  by  the  Judicial  Committee 
of  the  Privy  Council  (reversing  the  verdict  and  judgment  of  the  Supreme 
Court  at  Bombay),  that  trover  would  not  lie  for  the  goods,  for  that  on  their 
delivery  on  board  the  vessel,  they  were  no  longer  in  transitu,  so  as  to  be 
stopped  by  the  sellers ;  and  that  ^e  retention  of  the  receipts  by  the  sellers 
was  immaterial,  as  after  their  election  to  be  paid  by  a  bill,  the  receipts 
of  the  mate  were  not  essential  to  the  transaction  between  the  seller  and 
the  buyer. 

This  was  an  appeal  from  a  judgment  for  the  respondents,  given 
on  the  25th  of  November,  1844,  in  an  action  of  trover,  on  the  plea 
side  of  the  Supreme  Court  of  Judicature  at  Bombay,  in  which 
the  respondents  *were  the  plaintiffs,  and  the  appellant  was  the      [  *166  ] 
defendant. 

The  respondents,  during  the  time  to  which  the  transactions  in 
question  relate,  were  merchants  of  the  city  of  London,  carrying  on 
business  in  co-partnership  as  lead  and  tin  plate  merchants,  under 
the  firm  and  style  of  William  Thompson  &  Co.  And  the  appellant, 
during  the  same  period,  was  a  merchant  and  Parsee  inhabitant  of 
Bombay,  and  the  sole  owner  of  the  ship  Buckinghamshire, 

The  declaration  was  filed  on  the  28rd  of  June,  1842,  and  alleged 
that  the  respondents  "  were  possessed  as  of  their  own  property," 
of  certain  pigs  of  lead  therein  mentioned,  and  that  the  appellant 
afterwards  converted  them  to  his  own  use. 

(1)  PreBent:Membersof  the  Judicial  36  L.  J.  Ch.  361 ;  Bemdtson  v.  Strang 
Committee,  —  Lord  Brougham,  the  (1867)  L.  B.  4  Eq.  481,  492;  affd. 
Yice-Chanoellor  Knight  Bruce,  the  L.  E.  3  Ch.  588,  37  L.  J.  Ch.  665 
Yioe-Chancellor  Wigram,  and  the  (dist.);  Hathesing  v.  Laing  (1873) 
Eight  Hon.  T.  Pemberton  Leigh.  L.  E.  17  Eq.  92,  99,  100,  43  L.  J.  Ch. 

Privy  Councillors:   Assessors, — Sir  233. 

£.  H.  East,  Bart.,  Sir.  A.  Johnston,  (3)  The  words ''free  on  board"  were 

£nt.,  and  Sir  K  Eyan,  £nt.  discussed  by  Brett,  M.  E.,  Stock  v. 

(2)  Cited  in  8ehot9man$  v.  Z.  dt  Y.  InglU  (1884)  12  Q.  B.  Div.  at  p.  573 
Ry.  Co.  (1867)  L,  B,  2  Oh,  332,  339,  (affd.  10  App.  Cas.  263). 
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CowAB-jBB        The  appellant,  confessing  the  conversion,  pleaded  to  the  declara- 
Thom PBON.    tion,  one  plea  only,  denying  that  the  pigs  of  lead  were  the  property 
of  the  respondents  in  manner  and  form  as  they  had  alleged,  and 
thereupon  issue  was  joined. 

Commissions  for  the  examination  of  witnesses  on  behalf  of  the 
appellant  and  respondents  were  issued,  and  evidence  taken  in 
London,  under  them. 

On  the  25th  day  of  June,  1844,  the  action  came  on  to  be  tried 
before  the  Supreme  Court. 

The  case  proved  on  behalf  of  the  respondents,  was,  that  on  the 
12th  of  November,  1841,  while  the  ship  Buckinghamshire  was  lying 
in  the  East  India  Docks  in  the  port  of  London,  in  charge  of 
William  Stockley,  the  ship's  husband  and  manager,  employed  in 
that  capacity  on  behalf  of  the  appellant,  the  respondents  employed 
their  lighterman,  to  put  on  board  the  pigs  of  lead  in  question,  in 
[  *167  ]  two  parcels ;  and  he  ^received  from  the  respondents,  with  the  lead, 
two  forms  of  receipt,  therein  set  forth,  written  wholly  by  their  clerk. 
That  on  the  same  day  the  pigs  of  lead  were  duly  put  on  board  the 
BucJdnghamBhire  by  the  respondent's  lighterman,  who  handed  in  the 
forms  of  receipt  for  the  mate's  signature,  and  that  he  then  duly 
signed  them,  and  returned  them  to  the  lighterman,  who,  two  or 
three  days  afterwards,  returned  them  so  signed  to  his  employers, 
the  respondents,  and  that  from  that  time,  and  during  all  the  time 
of  the  transactions  in  question,  those  receipts  for  the  lead  were 
retained  by,  and  had  remained  in  the  possession  of,  the  respondents. 
It  was  also  proved  on  behalf  of  the  respondents,  that  the  firm 
of  Messrs.  Boggs,  Taylor  &  Go.  (who  were  the  real  shippers  of 
the  lead)  became  insolvent,  and  stopped  payment  on  the  18th  of 
December,  1841 ;  that  on  the  20th  and  29th  of  December,  1841, 
whilst  the  Biickinghamshire  still  lay  in  the  East  India  Docks,  with 
the  lead  on  board,  possession  of  the  lead  was  duly  demanded  on 
behalf  of  the  respondents,  with  an  offer  to  pay  all  freight  due  upon 
it,  and  all  other  reasonable  charges  attending  the  re-delivering  of 
it,  which  offer  was  refused  on  behalf  of  the  appellant,  and  that  a 
certain  bill  of  exchange  for  1,2182.  Os.  8d,,  which  had  been  accepted 
by  Messrs.  Boggs,  Taylor  &  Co.,  on  account  of  the  lead  in  question, 
remained  in  the  hands  of  the  respondents  unpaid,  having  been  dis- 
honoured by  Messrs.  Boggs,  Taylor  &  Co.  when  it  fell  due. 

The  case  of  the  appellant  was,  that  on  the  80th  of  October,  1841, 
the  respondents  contracted  to  sell  to  Messrs.  Boggs,  Taylor  &  Co.  100 
tons  of  British  pig  lead,  *'  free  on  board,  at  202.  per  ton,  6  months 
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aceeptance,"  *''  or  2^  per  cent,  discount,  for  cash,"  at  the  option  of    Gowas-jbb 

Messrs.  Boggs,  Taylor  &  Co.,  and  that  the  lead  in  question  was    Thompson. 

shipped   in  pursuance  of  that  contract.    That   on  the   2nd  of      [  *168  ] 

November,  1841,  Messrs.  Boggs,  Taylor  &  Go.  addressed  a  letter 

to  Messrs.  Daniel  Dickenson  &   Co.,  requesting  them   to  insure 

the  lead  in  question,  and  to  accept  two  bills  of  exchange,  drawn 

on  them  by  Messrs.  Boggs,  Taylor  &  Go.  for  1,5002.  each,  dated 

respectively  the  29th  of  October,  1841,  and  the  1st  of  November, 

1841,  payable  respectively  six  months  after  date,  on  the  faith  of 

Messrs.  Boggs,  Taylor  &  Go.  placing  in  their  hands  the  lead  in 

qn^tion,  or  the  bills  of  lading  relating  thereto,  with  other  lead 

and  with  copper  of  the  value  of  2,0002.,  which  bills  of  exchange 

were  accepted  by  Messrs.  Daniel  Dickenson  &  Go.,  on   the   2nd 

of  November,  1841,  and  long  before  the  shipment  of  the   lead 

by  the  respondents,  and  were  handed  over  by  them  to  Messrs. 

Boggs,  Taylor  &  Go.,  and  paid  when  due.     That  the  policies  of 

insurance  were  effected,  and  that  Messrs.  Boggs,  Taylor  &  Go. 

were   debited  by  Messrs.  Daniel  Dickenson  &  Go.  with  the  costs 

of  such  insurance.     That  on  the   16th  of  November,  1841,  the 

captain  of  the  Buckinghamthire,  without  requiring  the  delivery  to 

him  of  the  receipts  for  the  lead  in  question,  before  referred  to, 

signed  four  bills  of  lading  of  the  lead  in  question,  dated  the  16th 

of  November,  1841,  prepared  by  Messrs.  Boggs,  Taylor  &  Go., 

describing  it  as  shipped  by  Messrs.  Boggs,  Taylor  &  Go.,  and 

to  be  delivered  to  Messrs.  B.  and  A.  Hormajee,  or  to  their  assigns, 

which  bills  of  lading  were  afterwards  endorsed  by  Messrs.  Boggs, 

Taylor  &  Co.,  in  blank,  and  delivered  by  them  to  Messrs.  Daniel 

Dickenson  &  Go.    *That  on  the  26th  of  November,  1841,  Messrs.       [  'ics  ] 

Boggs,  Taylor  &  Go.,  declining  to  pay  for  the  lead  in  cash,  accepted 

the  dishonoured  bill  of  exchange  for  1,2182.  Os.  8d.  before  mentioned, 

which  was  dated  the  12th  of  November,  1841,  being  the  date  of  the 

shipment,  and  was  drawn  on  them  by  the  respondents,  and  was 

accepted  by  Messrs.  Boggs,  Taylor  &  Go.,  on  account  of  the  lead  in 

question,  and  made  payable  six  months  after  date.     The  appellant 

also  proved  that,  according  to  the  usage  and  custom  of  merchants 

in  London,  where  goods  are  sold  to  be  delivered  free  on  board  a 

ship,  it  is  part  of  the  seller's  duty,  under  the  contract,  to  ship  them, 

but  that  in  such  cases  the  buyer,  at  whose  risk  they  are  from  the 

time  of  shipment,  is  considered  to  be  the  shipper — that  where  goods 

are  sold  on  a  contract,  to  be  delivered  free  on  board,  to  be  paid  for 

by  bill,  and  are  shipped  on  board,  and  a  bill  given,  pursuant  to  the 
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CowAfikJEE  terms  of  the  contract,  it  is  the  seller's  daty,  on  receipt  of  the  bill, 
Thompboh.  to  deliver  ap  the  mate's  receipt  (if  any),  to  the  buyer,  and  that  the 
seller's  retention  of  the  mate's  receipt,  after  sach  bill  given  and 
received  by  the  seller,  would  give  the  seller  no  claim  against  the 
ship-owner  or  the  broker,  or  the  goods,  and  maintained  that  the 
possession  by  the  respondents,  of  the  receipts  for  the  lead,  did  not 
affect  their  property  in  it. 

The  Court,  after  considering  the  evidence,  found  that  the  pigs  of 
lead  were  the  property  of  the  respondents,  as  they  alleged  in  their 
declaration,  and  thereupon  judgment  was  given  for  the  respondents, 
from  which  the  appellant  appealed. 

Mr.  F.  Kelly,  Q.O.,  Mr.  S.  WoriLey,  Q.O.,  and  Sir  John  Baylty, 
for  the  appellants : 

[  170  ]  In  this  case,  your  Lordships  sit  as  a  jury  as  well  as  Judges ;  you 

have  to  find  a  verdict  upon  the  facts  contained  in  the  evidence  taken 
under  the  Commission. 

(Lord  Bbouoham  :  We  try  all  the  Court  below  tried ;  we  are  not 
a  court  of  error.) 

The  question  to  be  decided  is  this ;  whether  there  was  a  complete 
and  perfect  delivery  when  the  lead  was  put  on  board.  If  so,  the 
transitus  was  at  an  end.  If  it  was  not,  the  legal  possession  was 
undoubtedly  in  the  sellers,  and  they  could  stop  the  goods.  We 
submit  that  the  transitus  was  completed  by  the  shipment  of  the 
goods. 

(LoBD  Bbouoham:  Mr.  Justice  Lb  Blanc,  in  Busk  v.  Davis  (i), 
clearly  lays  it  down  that  if  anything  remains  to  be  done,  between 
the  buyer  and  seller,  the  goods  may  be  stopped.) 

By  the  terms  of  the  contract  between  the  sellers  and  the  purchasers, 
the  latter  agreed  to  purchase  the  lead  in  question,  and  to  pay  for  it 
by  cash  or  bill,  at  their  election,  when  delivered  to  them  free  on 
board  a  ship,  to  be  named  by  them.  The  sellers  accordingly 
delivered  the  lead,  by  their  direction,  free  on  board  the  ship 
Buckingliamshire,  and  having  done  so,  delivered  an  invoice,  stating 
that  they  had  so  done;  and  having  been  apprised  of  the  purchasers' 
election  to  pay  by  bill,  drew  a  bill  upon  them  for  the  price  of  the 
lead,  which  bill  was  accepted  by  the  purchasers  and  delivered  to 
the  sellers,  and  thereby  the  transaction  of  sale  and  delivery  was 
(1)  15  B.  B.  28S  (2  M.  &  S.  397,  403). 
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completed.    The  shipment  was  a  complete  delivery  to  the  purchaser    cowas-jeb 

within  the  terms  of  the  contract,  and  the  right  to  stop,  in  transitUy    Thompson. 

did  not  exist  after  snch  delivery.    The  circumstances  of  the  lead 

being  shipped  on  account  of  the  purchasers,  distinguishes  the  case 

from  Craven  v.  *  Ryder  (i),  Ruck  v.  Hatfield  (2),  and  Thompson  v.       [ 'l^i  ] 

Trail  {s).    In  these  cases  the  goods  were  shipped  on  account  of 

the  sellers.     The  taking  the  ship's  husband's  receipts  was  never 

intended,  and  did  not   operate  in   law,  to  control  the  right  of 

possession  or  property  in  the  lead,  and  its  retention  was  accidental, 

and  was  alike  devoid  of  such  intention.    It  gave  them  no  better 

title  to  the  lead,  than  if  they  had  delivered  the  mate's  receipts  to 

the  purchasers,  on  receiving  their  bill  in  payment,  the  receipts 

being  retained  by  them  under  circumstances  which  had  no  reference 

to  the  title.     The  Supreme  Court  has  wholly  disregarded  the  legal 

effect  of  the  evidence  given  on  the  part  of  the  defendant,  and  has 

assigned  to  the  plaintiffs  possession  of  the  mate's  receipts,  an  effect 

unwarranted  by  law,  and  the  usage  and  custom  of  merchants.  The 

object  of  the  retention,  was  a  question  of  intention  for  the  Court  to 

decide  upon  the  evidence,  and  such  evidence  proved  conclusively, 

that  the  sellers  did  not,  after  they  received  payment  for  the  lead  by 

bill,  retain  possession  of  the  mate's  receipts  with  the  intention  of 

continuing  or  retaining  any  property  in,  or  control  over,  the  lead. 

In  the  absence  of  any  notice  from  the  sellers  to  the  defendant  or 

his  agents,  not  to  make  out  and  deliver  to  the  purchasers,  bills  of 

lading,  the  defendant  was  bound  to  make  out,  sign,  and  deliver  bills 

of  lading  to,  and  at  the  request  of,  the  purchasers,  to  the  holders  of 

the  bill  of  lading. 

Serjeant  ChanneU,  and  Mr.  Peacock,  for  the  respondents : 

The  lead  must  not  be  considered  to  have  reached  its  journey's  [  172  ] 
end.  The  shipment  was  not  a  complete  delivery  of  it  by  the  sellers 
to  the  purchasers,  and  on  their  insolvency  they  were  entitled  to  stop 
the  lead  in  transitu:  Miles  v.  Goi'tan(4).  No  case  has  been  cited 
against  the  sellers'  right  to  stop  in  transitu.  The  signing  of  the 
receipts  by  the  ship's  husband  was  an  admission,  that  the  lead  con- 
tinued to  be  the  property,  and  subject  to  the  order,  of  the  sellers, 
and  they  retained  their  property  in  the  lead,  as  long  as  they  retained 
the  receipts  for  it.  The  goods  were  sold  under  a  contract  to  deliver 
them  on  board  the  ship  to  be  named  by  the  purchaser.    In  such  a 

(1)  16  B.  B.  644  (6  Taunt.  433).       (3)  30  B.  R  242  (6  B.  &  0.  36). 

(2)  24  B.  B.  507  (5  B.  &  Aid.  632).     (4)  39  B.  B.  820  (2  Cr.  &  M.  504). 
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Ck)wA8-j]EE  case,  the  seller  retains  his  property  in  the  goods,  by  taking  a  receipt 
Tromfsov.  ioT  them,  from  the  person  in  charge  of  the  ship ;  and  so  long  as  he 
keeps  this  receipt  in  his  own  hands,  the  shipment  is  not  a  complete 
delivery  to  the  buyer  :  Craven  v.  Ryder  (i);  Abbott  on  Shipping (2). 
He  still  retains  his  right,  if  the  receipt  be  refused  him  at  the  time 
of  shipment,  and  the  master  afterwards  sign  and  deliver  a  bill  of 
lading  to  the  purchaser  who  becomes  insolvent,  after  the  departure 
of  the  ship:  Rtick  v.  Hatfield (s).  Neither  did  the  signing  of  the  bill 
of  lading  to  the  purchaser  affect  the  sellers'  right  to  stop  the  goods: 
Thompson  v.  Trail  (4).  The  receipts  were  the  proper  evidence  of  the 
sellers'  property  in  the  lead ;  the  signing,  therefore,  by  the  captain 
of  the  vessel,  of  the  bills  of  lading,  for  the  lead,  without  requiring  the 
delivery  of  the  receipts  for  it,  did  not  pass  the  sellers'  property  in 
[•173]  the  lead  from  them  to  *  third  persons.  In  Craven  v.  Ryder  ^  Chief 
Justice  GiBBS,  in  giving  judgment,  says,  ''  the  person  in  possession 
of  the  lighterman's  receipt,  is  the  person  entitled  to  the  bill  of 
lading,  which  ought  to  be  given  only  to  the  holder  of  the  receipt." 
No  distinction  exists  in  that  case  from  the  present,  except  in  the 
form  of  the  receipt  The  receipt  has  never  been  parted  with  by 
the  seller. 

July 25.      Lord  Brougham: 

Messrs.  Boggs,  Taylor  &  Co.  bought  of  Messrs.  Thompson  &  Co., 
in  the  city  of  London,  100  tons  of  British  pig  lead  "  free  on  board," 
at  2DL  per  ton,  to  be  paid  for  by  acceptances,  at  six  months,  upon 
delivery  on  board,  or  in  cash  at  2^  per  cent,  discount ;  at  the 
option  of  the  sellers.  The  lead  was  delivered  on  board,  and 
receipts  taken  by  the  lighterman,  from  the  mate  of  the  vessel, 
which  vessel  was  chosen  and  indicated  by  Boggs,  Taylor  &  Co.,  the 
purchasers.  The  sellers  elected  to  be  paid  by  acceptances  at  six 
months,  which  they  immediately  received  from  the  purchasers,  and 
the  latter  having  failed  soon  after,  both  after  they  accepted  the 
bill  and  after  the  master  of  the  vessel  had  signed  bills  of  lading  (5). 
The  question  arose  at  Bombay,  in  an  action  of  trover,  by  the 
appellants,  the  dispute  being,  whether  these  goods  were  in  transitu, 
so  as  to  give  Thompson  &  Co.  a  right  of  stoppage,  or  had  reached 
their  journey's  end,  and  were  completely  vested  in  the  purchasers, 
Boggs  &  Co.,  and  their  assignees,  under  the  bill  of  lading. 

(1)  16  B.  R  644  (6  Taunt.  433).  (5)  Sic  in  the    report:    apparently 

(2)  6th  ed.  469  [14th  ed.  840].  there  is  an  error  of  either  grammar  or 

(3)  24  B.  E.  507  (5  B.  &  Aid.  632).  punctuation,  but  the  sense  is  clear. — 

(4)  30  R.  R  242  (6  B.  &  0.  36).  F.  P. 
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It  is  proved  beyond  all  doubt,  indeed  it  is  not  denied,  that  when    Cowab-jbb 
goods  are  sold  in  London,  "  free  on  board,"  the  cost  of  shipping    Thompson. 
them  falls  on  the  seller,  *but  the  buyer  is  considered  as  the  shipper.      [  *174  ] 
The  argument  of  the  respondent  and  of  the  Court  below,  we  must 
presume  (having  no  note  of  the  reasons  for  the  judgment  under 
appeal),  is,  that  the  mate's  receipt  was  never  given  up  by  Thompson 
&  Co.  to  Boggs,  Taylor  &  Co.,  and  that,  therefore,  the  sale  was 
not  completed,  the  delivery  was  imperfect,   something  remained 
to  be  done,  and  the  transaction  was  not  finished,  nor  the  transitus 
determined. 

We  are  clearly  of  opinion,  that  the  non-delivery  of  the  receipt 
can  operate  nothing  whatever,  and  on  this  plain  ground,  that 
Thompson  &  Co.  ought  to  have  delivered  it  up ;  it  was  their  clear  ' 
and  bounden  duty  so  to  do ;  and  it  would  be  preposterous  that  they 
should  avail  themselves  of  their  own  wrong  against  the  other 
party,  whom  they  had  injured.  What  possible  right  could  they  have 
to  retain  the  receipt,  which  belonged  to  Boggs,  Taylor  &  Co.,  as 
much  as  any  chattel  in  their  possession  ?  It  is  admitted  by  one  of 
the  firm,  in  a  conversation  sworn  to  by  a  witness,  and  not  in  the 
least  contradicted  by  any  other  evidence,  or  by  his  cross-examina- 
tion, that  if  the  receipt  had  been  asked  for,  it  would  have  been 
given  up.  This  was  a  matter  of  course.  Either  a  mere  oversight, 
or  a  fraud,  must  have  caused  its  being  retained,  after  the  acceptance 
was  taken  on  the  delivery  of  the  goods — which  acceptance  was  a 
payment  in  substance;  for  a  payment  in  cash  would  have  been 
made  had  the  sellers  preferred  to  lose  the  two  and  a  half  per 
cent,  discount ;  therefore,  they  never  can  be  heard,  to  set  up  the 
possession  of  the  receipts  against  the  purchaser  of  the  goods.  They 
were  bound  to  give  them  up,  in  good  conscience,  and  would  have 
been  compelled  so  to  ^do,  had  a  bill  in  equity  been  filed  against  [  *176  ] 
them,  and  all  actions,  inconsistent  with  the  equities  of  the  pur- 
chasers, would  have  been  staid — or  trover  might  have  been  main- 
tained for  the  receipts,  at  law :  therefore,  the  argument  fails  entirely, 
which  is  founded  on  the  possession  of  them. 

Indeed,  numberless  reasons  occur  to  show,  that  no  such  doctrine 
can  have  any  foundation  as  the  one  on  which  the  judgment  below 
proceeded.  The  lighterman  may,  and  generally  does,  take  one 
receipt  for  all  the  goods  he  delivers,  specifying  each  parcel.  Then 
how  can  the  complete  delivery  of  each  person's  goods,  and  their 
property  vesting  finally  in  him,  depend  on  the  possession  of  a 
document  which  only  one  of  them  can  by  possibility  hold  ?    But 

11.E. — ^VOL.  LXX.  8 
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CowAs-jBB  the  best  answer  to  the  position  contended  for,  and  the  best  removal 
Thompsoh.  of  it  from  the  case,  is  the  obvious  consideration,  that  the  taking  a 
receipt  is  a  mere  accident,  not  essential  to  the  transaction  between 
the  buyer  and  seller,  however  good  for  binding  a  third  party,  the 
shipowner  or  his  captain  and  mate ;  and  no  receipt  being  neces- 
sary, no  non-delivery  of  it  can  affect  the  proceeding.  Suppose  the 
lighterman  took  no  receipt,  or,  taking  it,  dropt  it  into  the  water, 
or  otherwise  lost  it,  shall  it  be  said  that  the  delivery  of  the  goods  is 
the  less  complete,  when  the  stipulated  price  has  been  paid,  or  an 
equivalent  for  it  taken  in  an  acceptance  according  to  the  contract  ? 
Does  not  the  taking  that  acceptance,  which  was  by  the  contract 
only  to  be  given  by  the  purchaser  on  the  delivery  of  the  goods,  and 
to  be  given  for  each  parcel  as  delivered,  at  once  show  that  the 
delivery  was  completed,  that  nothing  remained  to  be  done,  that  the 
[*176]  *goods  had  reached  their  journey's  end,  and  that  they  were  no 
longer  in  transitu  to  be  stopt  ? 

The  cases  and  authorities  resorted  to,  prove  really  nothing  in 
favour  of  the  judgment.  Craven  v.  Ryder  (i)  differs  materially 
from  the  present  case,  in  having  an  order  from  the  sellers  to  the 
captain,  ''  to  receive  the  goods  for  and  on  account  of  the  plaintiffs  " 
(the  sellers),  and  in  the  receipt  expressly  stating,  that  they  were 
received  for  and  on  account  of  the  sellers ;  and  it  was  proved  that 
this  form  had  been  recently  adopted,  for  the  express  purpose  of 
giving  the  shipper  a  command  over  the  goods,  until  the  receipt 
should  be  given  up  for  the  bill  of  lading.  It  is  true,  Gibbs,  Gh.  J., 
says  he  should  have  held  the  same  opinion  had  the  receipt  been  in 
the  old  form ;  yet  he  says  the  change  is  a  circumstance  to  be  con- 
sidered. Nor  can  we  argue  that  it  is  otherwise,  than  an  important 
distinction  between  that  case  and  this.  Dallas,  J.,  who  tried  the 
cause,  said,  the  jury  were  clear  that  the  plaintiff  never  had  parted 
with  the  possession ;  so  that  he  considered  the  fact  of  continuing 
possession  as  having  been  left  to  them.  Moreover,  there  was 
evidence  in  the  present  case  that  by  the  custom  of  the  trade,  when 
goods  were  sold  "  free  on  board,"  the  buyer  is  considered  as  the 
shipper,  though  the  seller  is  to  carry  them  for  him  to  the  vessel ; 
and  we  know  not  if  any  such  evidence  was  given  in  Craven  v. 
Ryder.  If  that  judgment  be  understood  to  hold  this  evidence 
immaterial,  then  we  are  unable  to  concur  with  it. 

In  Ruck  V.  Hatfield  (2),  a  receipt  was  tendered  to  the  mate,  who 
had  the  command,  stating  that  the  goods  were  shipped  on  account 
(1)  16  B.  R  644  (6  Taunt.  433).  (2)  24  E.  B.  507  (5  B.  &  Aid.  632). 
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of  the  plaintiff  (the  seller),  but  he  refused  to  sign  it,  and  delivered    Cowas-jbb 
bills  *of  lading  ;  and  Abbott,  Chief  Justice,  held  that  the  defendant    Thompson. 
ought  to  have  signed  the  receipt  so  tendered,  which  would  have       [  *177  ] 
been  an  acknowledgment,  that  the  goods  were  delivered  on  account 
of  the  plaintiff. 

In  Thompson  v.  Trail  {i)f  there  was  no  mention  of  the  goods 
being  received  on  account  of  the  plaintiff;  but  though  this  is 
alleged  to  have  been  deemed  immaterial,  the  case  in  Banc  turned 
entirely  on  the  question  whether  or  not  there  was  evidence  of  a 
conversion. 

Beliance  was  placed  on  a  passage  in  Abbott  on  the  Law  of 
Shipping,  Part  lY.  c.  10  (2),  in  which  the  cases  of  Ruck  v.  Hatfield 
and  Craven  v.  Ryder  are  cited.  But  in  another  passage,  of  more 
distinctness.  Part  lY.  c.  4(3),  the  learned  author  says,  that  the 
master  should  take  care  not  to  sign  a  bill  of  lading  before  he  has 
had  the  receipt  returned,  else  he  may  make  himself  responsible  to 
the  shipper  and  the  holder  of  the  receipt.  But  he  goes  on  to  say, 
how  be  may  make  himself  responsible  and  in  what  event,  in  case 
the  shipper  has  a  legal  right  to  have  the  goods  delivered  to  his  own 
order. 

The  question  in  all  the  cases  between  buyer  and  seller,  which  is 
the  case  here,  is,  whether,  or  not,  anything  remained  to  be  done  as 
between  these  two  parties.  The  importance  of  keeping  that  in 
view,  and  always  attending  to  this,  whether  the  question  arises 
between  these  two  parties  or  between  one  of  them,  the  seller,  and 
some  third  party,  is  well  stated  by  Lb  Blano,  J.,  in  Btiak  v. 
Dam  (4),  and  Whitehouse  v.  Frost  {5).  In  the  present  case,  it  is 
quite  clear,  that  nothing  whatever  remained  to  be  done,  between 
the  buyer  and  seller,  unless  it  be,  that  the  former  ought  most  cer- 
tainly to  have  delivered  up  the  mate's  *receipt,  which  he  wrongfully,  [  ♦its  ] 
or  by  oversight,  kept  possession  of,  without  the  shadow  of  a  right 
to  it ;  and  whether  it  be  wrong  or  error,  he  is  not  the  party  to  take 
advantage  of  this. 

The  judgment  below  must  be  reversed.  The  costs  below,  if  any 
have  been  paid  by  the  defendant  (appellant),  must  be  returned  to 
him,  and  the  plaintiff  (respondent)  must  pay  the  costs  of  the  suit 
below. 

(1)  30  B.  B.  242  (6  B.  &  0.  36).       (4)  15  B.  B.  288  (2  M.  &  S.  403). 

(2)  P.  469,  6th  ed.  [14th  ed.  840].     (5)  11  B.  R  491  (12  East,  621). 

(3)  P.  301  [14ih  ed.  604]. 
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On  Appeal  from  the  Pbbbooatite  Oocbt  of  Gantbbburt  (i). 
1846.  BALPH  BARNES  v.  GEORGE  GILES  VINCENT 

'J-L    ■  .  AND  OtHEBS  (2). 

Bbo^qIam  («  Moore.  P.  0.  201-218.) 

[  201  ]  The  Prerogative  Court  refused  probate  to  a  will  of  a  feme  covert,  made  in 

pursuance  of  a  power,  because  it  was,  upon  the  face  of  it,  not  executed 
according  to  the  requisites  of  the  power.  Held  on  appeal  by  the  Judicial 
Committee  of  the  Privy  Council,  reversing  the  sentence,  that  the  will  was 
entitled  to  probate,  the  Ecclesiastical  Courts  have  no  jurisdiction  to  inquire 
as  to  the  due  execution  of  the  power,  but  simply  to  grant  probate,  leaving 
it  to  a  court  of  equity  to  determine  the  question  of  the  due  execution  of 
the  power. 

This  was  an  appeal  from  a  decree  of  the  Prerogative  Coart  of 
[  •202  ]  Canterbury,  pronounced  on  the  17th  of  *March,  1845,  in  a  cause 
or  business,  of  proving,  in  solemn  form  of  law,  the  will  of  Susanna 
Ireland,  deceased  (the  wife  of  the  Very  Reverend  John  Ireland,  late 
Dean  of  Westminster,)  bearing  date  the  17th  of  February,  1826, 
which  purported  to  be  made  by  virtue  and  in  pursuance  of  certain 
powers  and  authorities  given  to,  and  vested  in  her  for  that  purpose, 
by  an  indenture  of  settlement  of  the  28th  of  January,  1794.  The 
cause  was  promoted  by  Ralph  Barnes,  one  of  the  executors  named  in 
such  will ;  against  George  Giles  Vincent,  and  the  Reverend  William 
Short,  the  executors,  and  also  against  Sarah  Douglas  Edwards, 
Elizabeth  Galley,  and  Susan  Soper,  the  nieces  and  residuary 
legatees,  named  in  the  will  of  the  Very  Reverend  John  Ireland,  also 
deceased,  who  would  have  been  entitled  to  her  separate  estate  and 
effects,  under  and  in  virtue  of  the  indenture  of  settlement,  in  case 
she  had  died  intestate. 

By  the  indenture  of  settlement,  (being  the  settlement  made  pre- 
viously to,  and  in  contemplation  of,  the  marriage  of  the  deceased, 
with  the  Very  Reverend  John  Ireland,)  several  sums  of  money  and 
securities  were  assigned  to,  and  became  vested  in,  the  Reverend 
Nutcombe  Nutcombe,  clerk,  and  John  Jeffery  Short,  upon  trust, 
after  the  solemnization  of  the  marriage,  for  the  use  of  John 
Ireland,  for  life,  with  remainder  to  the  use  of  his  wife,  for  her  life, 
in  case  she  should  survive  him,  and  after  the  decease  of  the  sur- 
vivor of  them,  upon  certain  trusts  for  the  benefit  of  their  children, 

(1)  Present:  The  Lord  President  L.  R.  2  P.  &  D.  276,  286,  40  L.  J.  P. 
(the  Duke  of  Buccleuch),  Lord  60,  25  L.  T.  65;  In  the  goodi  of 
Brougham,  Lord  Cottenham,  Lord  Oraham  (1872)  L.  E.  2  P.  &  D.  385, 
Campbell,  and  the  Vice-Chancellor  387:  In  the  goods  of  Tharp  (1878) 
Knight  Bruce.  3    P.    Div.    76,   80,  38  L.    T.   867; 

(2)  Cited    Nohle    v.    PhdpB    (1871)  PAtWiiw  v.  Jenifetfi*  (1881)44L.T.  281. 
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and  in  case  there  shoald  be  no  children,  and  John  Ireland  should      Babnbb 

survive  his  wife,  then,  at  his  decease,  upon  trust  for  such  person     vxkobmt. 

or  persons,  in  such  parts,  shares,  and  proportions,  manner  and 

form,  and  for  such  ends,  intents,  and  purposes,  and  ^subject  to       [*208] 

such  limitations  as  Susanna  Ireland  should,  by  any  deed,  to   be 

attested  by  two  or  more  witnesses,  or  by  her  last  will  and  testament, 

to  be  by  her  signed  and  published  in  the  presence  of,  and  attested 

by,  the  like  number  of  witnesses,  direct  or  appoint,  and  in  default 

of,  and  subject  to,  such   direction  and  appointment,  upon  trust 

for  the  absolute  use  and  benefit  of  John  Ireland,  his  executors, 

administrators,  and  assigns. 

There  were  no  children  of  the  marriage,  and  Susanna  Ireland, 
during  her  coverture,  in  pursuance  of  the  power  so  vested  in  her, 
made  and  executed  the  will  in  question,  bearing  date  the  17th  of 
February,  1826,  which  was  signed  and  sealed,  but  not  published,  in 
presence  of  two  witnesses. 

The  will  was  as  follows  : 

"After  the  death  of  the  Dean  of  Westminster,  I  bequeath  my 
fortune  as  follows.  To  my  sister-in-law,  Mrs.  Short,  of  Bickham, 
one  hundred  pds.  sterling.  To  my  sister-in-law,  Mrs.  William 
Short,  one  hundred  pds.  sterling.  My  fortune  to  be  then  divided 
into  2  equal  shares,  one  share  to  be  given  into  the  hands  of 
trustees  :  I  appoint  for  this  trust,  the  Bev^  Tho":  Yowler  Short,  of 
Christchurch,  Oxford ;  the  Bev^  William  Short,  (his  brother,)  xrf. 
Yicar  of  Chippenham ;  and  Balph  Barnes,  Esq':  attorney-at-law,  of 
Exeter :  this  half  of  my  fortune  is  to  ^  used  for  the  benefit  of  my 
brothers  George  and  Bartholomew  Short.  The  principal  money 
being  secured  during  their  lives  on  Government  security,  one  half 

Bartholomew 

of  the  income  of  this  moiety  to  be  paid  to  my  brother  a  for  his  life ; 
the  other  half  to  be  used  for  the  bene  ^t  of  my  brother  George  and 
his  children ;  some  portion  of  it  to  be  allotted  to  my  ^brother  for  his  [  *204  ] 
life,  the  rest  to  his  children.  After  the  death  of  my  two  brothers 
the  whole  to  be  allotted,  as  the  trustees  shall  think  fit,  to  the  use  of 
my  brother  George's  children.  The  principal  money  to  be  divided 
between  them,  or  the  interest  only  given  them  whilst  the  principal 
remains  secured.  The  other  half  of  my  fortune  I  bequeath  to  the 
eight  persons  here  mentioned:  Eliz.  Susanna  Short,  Frances 
Short,  Francis  Baring  Short,  Elizabeth  Hodgkinson  Short,  children 
of  John  Jeffery  Short ;  Thomas  Yowler  Short,  William  Short,  Jane 
Susanna  Short,  Laura  Short,  children  of  my  brother  William 


18  1846.    P.  C.     5  MOORE,  P.  C.  204—205.  [b.r. 

babhbb      Short.    These  eight  persons  to  have  equal  shares  of  this  half  of  my 
ViuoEKT.      fortune  ;  and  if  any  of  them  die  before  the  Dean  of  Westminster,  I 

desire  that  their  share  be  divided  equally  between  such  of  the  eight 

as  are  alive. 

''  I  appoint  for  executors  of  this  my  will  the  Bev?:  Thomas 

Vowler  Short,  the  Eevf:  William  Short,  (my  two  nephews,)  and 

Ralph  Barnes,  Esq.,  attorney-at-law,  Exeter. 

"Susanna  Ireland."  (l-b.) 
"February  17th,  1826." 

"  Signed  ^  in  the  presence  of 

•'  HUMPT:  PbITCHBTT, 

"  Apothecary,  18,  6t.  Queen  St.,  Westminster. 

"  Mary  Eahbs,  housekeeper  to  Mrs.  Ireland." 

The  Very  Reverend  John  Ireland  died  on  the  2nd  of  September, 
1842,  having  made  a  will,  and  thereby  appointed  the  respondent, 
George  Giles  Vincent,  Esquire,  and  the  Reverend  William  Short, 
executors. 

The  Judge  of  the  Prerogative  Court  of  Canterbury  rejected  an 
allegation,  pleading  the  above  facts,  and  refused  probate  to  the 
will,  upon  the  ground  that  the  will  purporting  to  be  made  in  pur- 
suance of  a  power,  was  defectively  executed,  so  as  not  to  comply 
[  *206  ]       with  *the  requisitions  of  the  power,  and  was  not  entitled  to  probate. 

From  this  decree,  the  present  appeal  was  brought. 

The  QueerCs  Advocate  {Sir  John  Dodson),  and  Mr.  Humphry, 
Q.C.,  and  Mr.  TV.  H.  Clarke,  for  the  appellant : 

This  is  a  question  of  the  due  execution  of  a  will  of  a  married 
woman,  under  a  power.  The  power,  if  executed  by  deed,  requires 
sueh  deed  to  be  attested  by  two  or  more  witnesses,  or  if  executed 
by  will,  to  be  signed,  published,  and  attested  by  a  like  number  of 
witnesses.  The  attestation  clause  to  the  will,  made  in  pursuance 
of  the  power,  mentions  only  signing  and  sealing. 

(The  Vicb-Chancbllor  Enioht  Bruce:  The  only  question  is, 
whether  the  attestation  clause  is  sufiBcient.) 

The  rule  upon  which  the  Court  below  proceeded,  in  refusing 
probate,  was  deduced  from  the  case  of  Wright  v.  Wakefardii).  In 
that  case,  sealing  and  delivery,  without  signing,  which  was  required 
by  the  power,  was  held  to  be  insufficient.  Chief  Justice  Mansfield, 
(1)  17  Yes.  454.     8.  C.  4  Taunt.  213.     [Overruled,  see  15  B.  B.  363,  n.] 
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however,  diBsented  from  the  other  Judges.    The  cases  of  Doe  d.      Babnks 
Mansfield  v.  Peach  (i),  Wright  v.  Barlow  (2),  and  Waterman  v.  Smith  (8),     vinobnt. 
are  to  the  same  efifect.     Bat  in  Simeon  v.  Simeon  {i),  Curteis  v. 
Kenrick{s),  Ward  v.  5fri/l(6),  delivery  was  held  to  be  tantamount 
to  publication. 

(The  Yice-Chancellob  Enioht  Bruce  :  What  is  held  to  amount 
to  publication  in  the  Ecclesiastical  Courts?     Is  declaration   of 
testamentary  ^intention  sufficient  ?    When  does  it  appear  that  the       [  *306  ] 
word,  publication,  got  into  practice  in  the  Ecclesiastical  Courts  ?) 

It  appears  very  early;  the  common  condidit  always  contains  the 
word. 

(Lord  Brougham:  Publication  applies  more  to  a  deed  than  a 
will :  it  is  death  that  publishes  a  will.) 

Again,  in  Mackinley  v.  Sison  (7),  the  production  of  a  will  to  witnesses 
was  held  equivalent  to  publication.  The  cases  of  Moodie  v.  Reid  (8) 
and  Burdett  v.  Spilsbury  (9),  are  distinguishable  from  the  present. 

(Lord  Brougham  :  Their  Lordships  are  of  opinion,  that  it  will  be 
convenient  to  deal,  in  the  first  instance,  with  the  question,  whether 
or  not  (supposing  there  is  no  other  objection  to  probate,  except  that 
it  is  the  will  of  a  feme  covert)  the  Prerogative  Court  should  grant 
probate,  leaving  the  question  of  due  execution  of  the  power  open  to 
a  court  of  construction.) 

The  question  then  is  twofold :  first,  will  or  no  will ;  and,  secondly, 
whether  it  has  been  well  executed.  Formerly  the  Ecclesiastical 
Courts  were  not  allowed  to  have  jurisdiction  over  a  will  of  a  feme 
covert,  made  in  pursuance  of  a  power:  Shardeloxv  v.  Naylor {lo), 
Daniel  v.  Goodwin  (ii).  But  courts  of  equity  will  not  now  read  the 
appointment  by  will,  under  a  power,  by  a  feme  covert,  until  it  is 
duly  proved,  as  a  proper  will  in  the  spiritual  Court:  [Ross  v. 
Ewer  (12),  Jenkins  v.  Whitehouse  (18) ;  Rich  v.  CockeU{\4),  Cathay  v. 

(1)  Id  B.  B.  361  (2  M.  &  S.  576).  Madd.  516). 

(2)  16  B.  B.  339  (3  M.  &  S.  512).  (9)  59  B.  E.  105  (10  CI.  &  Fin.  340). 

(3)  9  Sim.  629.  (10)  1  Salk.  314. 

(4)  4  Sim.  555.  (11)  Cited    2  Sug.   on  Powers,   21 

(5)  3  M.  &  W.  461.  (6th  ed.). 

(6)  1  Or.  &M.  171.   S,  C.  3Tyr.  122.  (12)  3  Atk.  156. 
O)  42  B.  B.  240  (8  Sim.  561).  (13)  1  Burr.  431. 

(8)  16  B.  B.  267  (7  Taunt.  355 ;  1  (14)  7  B.  B.  227  (9  Vee.  369). 
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Babnbb  Sydenham  (I),  Henley  v.  Philips  (2),  TatnaU  v.  Hankey{^).'\  The 
YiNOENT.  temporal  Courts  say  you  must  obtain  probate  of  a  will  of  personalty 
[  207  ]  from  the  spiritual  Court,  and  the  seal  of  that  Court,  as  to  what  is 
within  its  jurisdiction,  is  final  and  conclusive :  Ross  v.  Ewer,  Rich  v. 
Cockell,  Stone  v.  Forsyth  (4).  If  the  Ecclesiastical  Court,  therefore, 
decides  that  the  paper  is  not  entitled  to  probate,  it  excludes  a  court 
of  law,  or  equity,  from  looking  at  the  power  at  all :  1  Williams  on 
Exors.,  p.  47 ;  but  the  admission  to  probate  of  a  will  by  a  feme 
covert  is  not  conclusive  of  the  due  execution  of  the  power :  1  Williams 
on  Executors,  46-6;  4  Burns'  Ecc.  Law,  65. 

(Lord  Brouoham  :  The  Court  of  Probate  could  not  admit  a  will 
which,  on  the  face  of  it,  appeared  to  be  of  a  feme  covert :  is  not  the 
Court  bound  to  look  to  see  if  she  had  the  power,  and  if  it  has  been 
well  executed  ?) 

The  Court  is  only  to  get  rid  of  this  objection,  that  the  party  is  a 
feme  covert ;  that  is  all  it  can  inquire  into ;  the  Court  cannot  question 
whether  the  will  is  a  due  execution  of  the  power;  that  is  for  a 
court  of  construction.  In  refusing  probate  to  this  will,  the  Court 
appears  to  have  been  guided  by  Hughes  v.  Twrner{b),  which  case 
was  followed  by  AUen  v.  Bradshaw{e).  They  are  no  authorities 
upon  this  point,  they  do  not  determine  that  the  Ecclesiastical  Court 
must  decide  whether  the  power  is  well  executed  or  not.  Hughes  v. 
[  *208  ]  Turner  was  not  a  question  *of  due  execution  of  a  power,  but  of 
will  or  no  will,  which  was  within  the  exclusive  jurisdiction  of  the 
Ecclesiastical  Court.  Allen  v.  Bradshatc  followed ;  there  the  Court 
refused  probate  to  a  will  made  by  a  ferns  covert,  because  it  was  not 
executed  according  to  the  requisites  of  the  power,  acting  under 
their  supposed  jurisdiction,  as  decided  by  Hughes  v.  Turner ;  and 
ever  since  this  latter  case,  the  Ecclesiastical  Court  has  exercised 
the  jurisdiction  to  decide  upon  the  due  execution  of  a  power. 

(Thb  Vicb-Chancbllor  Knight  Bruce:  What  objection  would 
there  be  for  the  Ecclesiastical  Courts  to  admit  the  will  to  probate, 
saving  the  right  to  a  court  of  equity  to  determine  the  due  execution 
of  the  power  ?) 

It  is  an  important  consideration,  whether  they  ought  not  to  admit 
it,  if  for  the  purpose  only  of  enabling  a  court  of  equity  to  adjudicate. 

(1)  2  Br.  0.  0.  391.  (4)  Doug.  707. 

(2)  2  Atk.  48.  (6)  4  Hagg.  30. 

(3)  46  R.  E.  63  (2  Moo.  P.  C.  342).  (6)  1  Curt.  110 
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When  a  power  is  given  to  a  feme  covert  to  dispose  by  will,  to  be      Babnks 
executed  in  a  particular  manner,  coarts  of  equity  have  decided  that     vikobst. 
it  must  be  a  proper  will :  Ross  v.  Ewer.     ♦     *     The  will  was  well 
^executed,  according  to  the  Wills  Act,  1  Vict.  c.  26,  which  only       [  ^209  ] 
requires  it  to  be  witnessed  by  two  witnesses,  and  the  Court  ought 
to  have  admitted  it  to  probate,  and  left  a  court  of  equity  to  say, 
whether  the  power  was  properly  executed  or  not.    A  court  of  equity 
will  supply  defect  of  execution,  as  in  the  case  of  want  of  surrenders 
to  wills  in  copyholds,  or  in  favour  of  children  or  creditors. 

Dr.  Haggard,  (with  whom  was  Mr.  Bacon^)  for  the  respondent, 
Vincent : 

The  point  now  taken  by  the  appellant,  that  a  court  of  equity  will 
supply  the  defect  of  execution  of  a  power  in  favour  of  children  or 
creditors,  was  not  raised  in  the  Court  below,  neither  was  it  suggested 
at  the  hearing :  if  it  is  sustained,  it  will  reverse  the  decisions  in 
Hughes  v.  Turner,  and  Allen  v.  Bradshaw. 

(Lord  Campbell  :  How  do  you  answer  the  appellant's  argument ; 
namely,  if  the  Ecclesiastical  Court  refuse  probate  to  a  will,  where 
there  is  an  imperfect  execution  of  a  power,  can  a  court  of  equity 
supply  the  defect  ?) 

There  may  be  cases  of  hardship,  but  if  the  Ecclesiastical  Court  has 
jurisdiction  to  grant  probate  to  wills,  made  under  a  power,  it  must 
also  inquire  into  the  due  execution  of  the  power.  The  present  case 
cannot  be  distinguished  from  Alien  v.  Bradshaw. 

Dr.  Addams,  (with   whom   was  Mr»  Mcdins,)  for  the  other 
respondents : 

Hughes  v.  Turner  is  a  direct  authority  that  an  Ecclesiastical 
Court  must  look  to  the  due  execution  of  the  power.  There  the 
Court  did  not  voluntarily  assume  a  jurisdiction,  it  was  forced  upon 
it.  The  Court  of  Delegates  held  that  they  must  decide  whether 
the  wiU  was  well  executed,  according  to  the  power. 

(Thb  Vicb-Chancellob  Knight  Bbucb:   In  Hughes  v.    Turner,       [210] 
the  question  of  due  execution  was  not  decided.    In  that  case  there 
were  two  wills,  one  in  1815,  and  the  other  in  1829.    The  Eccle- 
siastical Court  granted  probate  of  the  latter  instrument.    The 
Court  only  acted  as  if  it  was  a  question  of  revocation.) 
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Babmes  The  Qtieen's  Advocate^  in  reply. 

VlKCKKT. 

1846.        Lord  Brougham  : 

LL.  '  This  was  the  case  of  a  will  of  a  feme  covert^  but  professed  to  be 

made,  under  a  power  in  her  marriage  settlement,  and  the  execution 
being  alleged  to  be  defective,  inasmuch  as  the  power  required  the 
will  to  be  not  only  signed,  but  published,  by  her,  in  the  presence  of 
witnesses ;  the  attestation  did  not  set  forth  the  publication :  the 
question  was  raised  below,  whether  or  not,  the  execution  suffi- 
ciently followed  the  power.  Before  allowing  this  question  to  be 
argued,  their  Lordships  directed  that  counsel  should  confine  them- 
selves to  the  preliminary  question,  whether,  supposing  no  other 
objection  to  the  will  had  existed,  except  that  raised  on  the  execu- 
tion of  the  power,  the  Court  below  ought  not  to  have  admitted 
it  to  probate,  and  left  the  question  of  the  execution  to  be  dealt 
with  by  the  Court  which  might  have  to  deal  with  the  property 
passed  under  the  will.  This  point  was  accordingly  fully  argued, 
[*2ii  ]  and  we  are  now  to  dispose  of  it.  The  question  *iB  one  of  great 
importance,  and  not  unincumbered  with  difficulty,  arising  chiefly 
from  the  practice,  which  has  for  a  considerable  length  of  time 
prevailed  in  the  Ecclesiastical  Courts. 

These  Courts  have  been  in  use  in  later  times  to  deal  with  the 
question  when  raised,  before  admitting  to  probate ;  and  they  have, 
according  to  their  judgment  on  that  question,  granted  probate  or 
refused  it ;  granting  it,  when  they  held  the  power  to  authorise  the 
testamentary  act  and  to  have  been  duly  executed  ;  refusing  it  when 
these  things  did  not  appear,  in  their  judgment,  to  concur. 

It  is  obvious  in  the  outset  of  this  argument,  that  nothing  can 
be  more  unsatisfactory  than  the  state  in  which  this  course  leaves 
the  law.  For,  if  probate  be  granted,  no  one  denies, — it  is,  indeed, 
beyond  all  doubt  certain, — that  the  grant  does  not  bind  the  Courts 
which  may  have  to  deal  with  the  property  under  the  will.  Such 
Courts  may,  notwithstanding  the  probate,  which  had  proceeded 
upon  the  supposition  of  the  power  being  sufficient,  and  being  duly 
executed,  reject  the  instrument  altogether,  and  upon  the  express 
ground  of  the  power  not  having  been  lawfully  created,  or  when 
given  conditionally ;  and  the  condition  not  having  been  performed, 
or  when  given  contingently;  and  the  contingency  not  having 
happened;  or  on  the  ground  of  the  power  not  authorising  the 
testamentary  act,  or,  though  authorising  it,  and  in  all  other 
respects  sufficient,  yet  having  been  insufficiently  pursued  in  the 
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execution.  Here,  ihen,  is  the  proof,  that  the  sentence  of  the  Court  Barhbb 
of  Probate  is  anything  rather  than  conclusive ;  and  it  is  held  incon-  vikgbnt. 
clusiye  on  the  ground  of  the  power,  which  had  formed  the  ground 
of  the  sentence  admitting  to  probate.  Then  nothing  can  be  more 
unfortunate  than  it  *would  be,  should  it  appear  clear  that  the  [  *^^^  1 
sentence  granting  probate  being  thus  inconclusive  one  way,  the 
sentence  refusing  prob^ite  is  conclusive  the  other  way ;  and  yet  this 
must  be  the  inevitable  consequence  of  the  Court  of  Probate  enter- 
taining the  question  respecting  the  power ;  because,  if  probate  be 
refused,  the  courts  of  equity  never  can  know  anything  of  the  will  at 
all.  It  is  true,  we  find  some  of  the  books  speaking  of  an  interest 
under  a  power,  when  probate  has  been  refused,  or  without  the  will 
having  been  even  propounded,  yet,  on  being  brought  before  a  court 
of  equity,  being  considered  there,  not,  perhaps,  as  a  will,  but  as  a 
testamentary  disposition.  However,  this  doctrine,  if  it  ever  was 
established,  has  long  since  been  departed  from,  and  on  both  sides 
of  Westminster  Hall,  when  a  power  is  to  be  executed  by  a  last  will, 
probate  of  the  instrument  must  be  obtained  before  any  Court  can 
look  at  it,  or  know  of  its  existence  :  Rosa  v.  Ewer  (i),  Jenkin  v.  White- 
house  (2) .  Thus  we  have  the  courts  of  equity  alone  competent  conclu- 
sively to  decide  that  the  power  has  been  duly  executed ;  alone  com- 
petent conclusively  to  reject  the  execution  as  defective,  or  the  power 
as  insufficient ;  and  yet  not  competent  to  declare  the  power  and  the 
execution  sufficient,  if  the  Court  of  Probate  shall  have  declared  the 
contrary.  It  is  exactly  as  if  a  court  of  appellate  jurisdiction  should 
have  jurisdiction  to  decide  if  the  Court  below  had  given  judgment 
for  the  plaintiff,  but  not  competent  to  decide  if  that  Court  had 
given  judgment  for  the  defendant. 

Another  consideration  also  strikes  us  immediately  on  this  point. 
It  is  certain  that  there  is  a  considerable  class  of  cases,  in  which 
equity  will  relieve  against  a  defective  execution  of  a  power.  Thus 
in  favour  of  a  ^purchaser;  of  a  creditor;  of  a  child;  equity  will  L*2i3] 
relieve.  But  if  probate  shall  have  been  refused  by  the  Eccle- 
siastical Court,  on  the  ground  of  the  execution  being  defective,  no 
such  relief  ever  can  be  extended  in  any  case ;  because  the  Court 
which  alone  can  relieve,  never  can  know  if  the  instrument  existed,  . 
nor  can  see  the  defect  in  the  execution ;  and  the  Court  of  Probate  is 
bound  by  the  fact  of  the  defective  execution,  and  cannot  remedy  it. 
Thus,  a  feTn4  covert  having  made  a  will  in  favour  of  a  child,  and 
imperfectly  executed  it,  the  child  must  be  excluded,  by  probate 
(1)  3  Atk.  160.  (2)  1  Burr.  431. 
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Babkes  being  refused ;  when,  had  a  court  of  equity  been  put  in  possession 
YiKoiEHT.  0^  ^^^  instrument,  it  would  have  held  the  defective  execution 
relievable  in  the  child's  behalf. 

Surely,  these  considerations  are  sufficient  to  show  that  the  safest 
and  most  consistent  course,  is  to  grant  probate,  wheresoever  the 
paper  professes  to  be  made  and  executed  under  a  power,  and  is 
made  by  one  whose  capacity  and  testamentary  intention  is  clear, 
and  no  other  objection  occurs,  save  those  connected  with  the  power ; 
for  example,  no  objection  under  the  provisions  of  the  late  Wills 
Act ;  and  leave  the  Court  which  has  to  deal  with  the  rights  under 
that  instrument,  to  decide  whether  or  not,  it  is  authorised  by  that 
power,  and  by  its  execution. 

If  it  be  said,  that  this  breaks  down  the  distinction  between  the 
Court  of  Probate  and  other  Courts;  that  it,  to  a  certain  extent, 
makes  the  court  of  equity,  a  Court  of  Probate  ;  the  answer  is  obvious. 
The  court  of  equity  already  is  a  Court  of  Probate,  almost  as  much 
as  this  decision  could  make  it,  for  it  now  decides,  whether  or  not, 
the  power  has  been  duly  executed ;  that  is,  whether  or  not,  the 
paper  should  have  been  admitted  to  probate,  that  is  to  say,  it 
[  *2i4  ]  decides  whether  or  not,  the  ^paper  is  testamentary.  It  now  rejects 
a  will,  proved  in  the  Ecclesiastical  Court.  It  would  still  only 
decide  that  it  ought  not  to  have  been  proved,  or  rather,  that, 
though  proved,  it  is  not  made  in  due  execution  of  the  power,  or, 
conversely,  it  would  decide,  that  it  ought  to  be  proved,  as  made  in 
due  execution  of  the  power. 

It  is  said,  that  a  paper  may  purport,  on  the  face  of  it,  to  be  the 
will  of  Skfeme  covert^  and  that  such  a  party  is  intestable;  therefore, 
unless  a  power  is  alleged,  the  probate  must  be  refused.  Then  it  is 
argued  that  the  Court,  to  whom  such  allegation  is  made,  has  no 
choice,  but  must  look  to  see  the  power  under  which  the  will  is 
alleged  to  have  been  made,  before  it  can  decide  whether  that  paper 
is  testamentary  or  not.  But  there  seems  no  insuperable  objection 
to  holding,  that,  on  a  power  being  alleged,  the  probate  should  be 
granted ;  because  this  really  decides  nothing :  it  only  saves  the 
point  for  the  Courts  which  can  competently  deal  with  the  question, 
and  avoids  the  glaring  inconvenience  and  inconsistency  of  such  a 
decision,  as  we  have  already  described ;  a  decision  which  is  final, 
conclusive,  and  binding,  if  given  one  way,  and  only  leaves  another 
Court  to  determine  conclusively,  if  given  the  other  way. 

Their  Lordships  are,  therefore,  of  opinion,  that  this  is  the  proper 
course  to  pursue,  and  that  the  contrary  practice  being  at  variance 
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with  principle,  inconfiistent  in  itself,  pregnant  with  inconvenience,      Babnbs 
and  even  working  a  failure  of  justice,  ought  to  be  henceforth  departed     vikcient. 
from,  or  rather  the  more  ancient  and  laudable  practice,  be  restored, 
for  we  shall  presently  see  that  this  has  apparently  of  late  years 
been  departed  from. 

It  has  been  suggested  that,  supposing  the  Courts  of  Probate  saw 
a  question  likely  to  arise  upon  a  power,  and  yet  were  inclined  to 
decide  against  the  party  propounding  *the  will,  under  the  power,  [  *^^^  ] 
they  could  pursue  some  such  course  as  referring  the  whole  question 
to  the  courts  of  equity.  We  are  much  too  imperfectly  informed  on 
this  supposed  authority,  and  much  too  little  furnished  with  cases 
showing  any  such  practice,  to  rely  upon  it,  in  impeachment  of  the 
conclusion  to  which  we  have  arrived.  What  we  do  know  for  certain 
is,  that  the  whole  argument,  for  and  against  the  power,  and  its 
execution,  is  now  habitually  gone  into  before  the  Ecclesiastical 
Courts,  and  consequently  that  these  Courts  assume  to  dispose  of  the 
question  entirely,  and  to  grant  or  refuse  probate,  according  to  the 
judgment  formed  upon  the  power.  That  is  quite  sufficient  for  their 
Lordships. 

Bat  it  may,  no  doubt,  be  said,  that,  were  every  will  admitted 
which  assumes  to  be  made  in  execution  of  a  power  (supposing,  of 
course,  no  other  objection  to  exist  against  granting  probate),  then, 
before  the  courts  of  equity  could  interfere  and  declare  against  the 
power,  administration  might  be  taken  out  and  the  property  distri- 
buted. In  the  first  place,  this  is  not,  of  necessity,  the  consequence 
of  our  present  decision,  for  the  Ecclesiastical  Court  might  direct 
the  probate  not  to  issue  for  a  certain  time,  and  thus  secure  the 
property,  until  the  decision  of  the  competent  Court  should  be 
obtained  on  the  power.  But,  secondly,  the  very  same  objection 
might  have  been  urged  against  the  older  practice,  to  which  all  we 
are  now  deciding  only  brings  back  the  Courts  Christian. 

It  appears  clearly  that  the  course  formerly  taken,  was  for  the 
Ecclesiastical  Court  to  grant  probate,  or  administration,  with  the 
will  annexed ;  almost,  if  not  quite,  of  course,  whenever  there  was 
a  question  raised,  or  likely  to  be  raised,  touching  a  power  or  its 
execution,  *supposing  no  other  ground  existed  for  refusing  probate.  [  •216  ] 
In  these  times,  that  is,  till  within  about  seventy  or  eighty  years, 
the  temporal  Courts  were  in  use  to  prohibit  the  spiritual  from 
entertaining  any  question  respecting  the  execution  of  powers  or 
their  constitution.  Nay,  we  find  it  laid  down  by  Mr.  Powell,  in  his 
learned  note  to  Swinburne,  155,  that  probate  itself  was  not  so 
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Barnks  exclusively  of  ecclesiastical  cognizance,  but  that  a  trnst  might  be 
Vincent,  considered  as  created  by  a  will,  executed  under  a  power,  and  to 
which  probate  had  been  refused.  It  is  true  that  Lord  Hardwicee, 
in  Ro88  V.  Ewer  (i),  and  Lord  Manbfibld,  following  that  authority, 
in  Jenkins  v.  Whitehouse  (2),  held  it  impossible  to  proceed  upon 
any  instrument  professing  to  execute  a  power  given  to  appoint  by 
will,  until  that  instrument  had  been  admitted  to  probate  in  the 
Ecclesiastical  Courts.  But  the  language  of  both  these  great  Judges 
clearly  shows  that  they  considered  the  granting  probate  in  such 
cases,  as  quite  of  course.  Consequently  the  mischief  now  appre- 
hended must  have  been  equally  apt  to  arise  then.  The  cases  of 
Brook  V.  Turner  (8),  and  Taylor  v.  Rains  (4),  all  point  to  the 
assumption  by  the  temporal  Courts  that  the  spiritual  Courts  never 
would  really  entertain  a  question  touching  a  power,  so  as  substan- 
tially to  dispose  of  it.  In  Taylor  v.  Rains,  it  was  held  that  not 
probate,  but  administration  with  the  will  annexed,  is  the  proper 
course  for  the  Courts  Christian  to  pursue  in  such  causes;  and 
Lord  Mansfield,  in  Jenkins  v.  Whitehonse,  seems  of  this  opinion. 
But  it  seems  quite  immaterial  which  course  is  pursued,  as  both 
alike  save  the  question  of  the  power. 
[  '217  ]  Finally  it  is  fit  that  we  refer  to  the  decision  of  this  *Court  in  the 

case  of  Tatnall  v.  Hankey  (6),  for  the  purpose  of  removing  all  idea 
of  the  present  determination  being  any  departure  from,  or  showing 
any  inconsistency  with,  that  judgment  of  their  Lordships.  There 
the  Masteb  of  the  Bolls  had  given  his  opinion  upon  the  power, 
and  had  holden  it  well  executed,  but  recommended  the  parties  to 
take  probate  in  respect  of  the  alleged  foreign  domicile  of  the  testa- 
trix. They  accordingly  propounded  the  will,  and  the  Ecclesiastical 
Court  repudiated  its  jurisdiction,  on  the  ground  that,  although  the 
requisites  of  the  Neapolitan  law,  the  lex  loci  domicilii,  had  not  been 
complied  with,  yet  those  of  Mr.  Boone's  will,  creating  the  power, 
had  been  complied  with ;  but  that  the  courts  of  law  and  equity  had 
alike  declared  that  the  Court  of  Probate  had  not  jurisdiction  to 
deal  with  the  question.  Now  what  was  the  decision  of  this  High 
Court  upon  the  appeal  from  that  judgment  ?  We  held  that  the 
Court  of  Probate  could  alone  declare  a  writing  to  be  testamentary ; 
but  we  expressly  said  that  in  the  case  before  us,  it  was  not  necessary 
to  say  that  the  Court  of  Probate  was  called  on  to  look  at  the  power, 

(1)  3  Atk.  161.  (4)  7  Mod.  148. 

(2)  1  Burr.  431.  (5)  46  B.  R.  63  (2  Moo.  P.  C.  342). 

(3)  1  Mod.  211. 
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either  as  to  its  creation,  constitution,  or  execution  ;  but  only  that  it      Barnks 
was  bound  to  say,  if  the  testatrix  had  the  power,  her  paper  was     vincent. 
testamentary ;  a  decision  which  is  manifestly  in  accordance  with 
the  present. 

In  now  deciding  this  question,  it  is  naturally  a  satisfaction  that 
our  determination  tends  to  narrow,  and  not  to  extend,  the  range  of 
cases,  in  which  a  conflict  arises  between  different  jurisdictions 
dealing  with  the  same  subject-matter.  It  is  no  sufficient  reason  for 
deciding  against  any  known  principle,  or  any  current  of  consistent 
authority,  that  we  may  thereby  be  enabled  to  establish  a  more 
exact  harmony  between  different  Courts,  *or  systems  of  juris-  [*218] 
prudence.  But  where  matters  hang  evenly  balanced,  and  still 
more  where  both  sound  principle  and  the  better  practice  authorizes 
oar  determination,  we  cannot  avoid  feeling  that  it  is  highly  desirable 
to  place  the  law  as  administered  by  the  different  tribunals,  touching 
the  same  subject-matter,  in  a  state  of  uniformity  and  consistency. 

The  judgment  of  their  Lordships,  therefore,  is  to  reverse  the 
sentence  of  the  Court  below ;  to  admit  the  allegation  and  to  retain 
the  cause.  To  direct  evidence  to  be  taken  to  prove  the  execution 
of  the  will,  taking  into  no  consideration  whatever,  the  execution  of 
the  power. 

I  ought  to  state,  that  the  judgment  now  given  is  in  concurrence 
with  the  opinion,  not  only  of  the  noble  Lords  who  heard  the 
argument,  but  has  been  submitted  to  the  Lord  Chancellors,  both 
of  England  (i)  and  Ireland  (2),  and  has  their  entire  approval. 


On  Appeal  fbom  the  Supreme  Coubt  of  Judigatube  at 

Calcutta. 

JOHN  COWIE  and  Others  v.  WILLIAM  REMFRY  i846. 

AND  Others  (8).  ^h.w^n. 

(6  Moore,  P.  0.  232—251.)  [  282  ] 

C.  &  Co.  and  H.  &  Co.  were  merchants  at  Calcutta.  H.  &  Co.  sold  to 
C.  &  Co.  a  large  quantity  of  indigo,  through  the  medium  of  a  broker,  who 
drew  up  a  sold  note  addressed  to  H.  &  Co.,  and  submitted  it  to  H.  for  his 
approval,  when  H.  haying  objected  to  a  particular  word  remaining,  the 

(1)  liord  Lyndhurst  the  Yice-Chanoellor   Knight   Bruce, 

(2)  Bt.  Hon.  Sir  Edward  Sugden,  the  Bight  Hon.  Dr.  Lushington,  and 
Knt.  the  Bight  Hon.  T.  Pemberton  Leigh. 

(3)  Present:  Members  of  the  Judicial         Privy  Councillors:  Assessors, — Sir 
Committee,— The  Lord  President  (the  £.  H.  East,  Bart.,  and  Sir  £.  Byan. 
Dnke  of  Buccleuch),  Lord  Brougham, 
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COWIB 

r. 
Rbufrt. 


broker  took  the  sold  note  to  C,  and  informed  him  of  H.*8  objection.  C. 
Btruck  his  pen  through  the  word  objected  to  by  H.,  placing  his  initials  over 
that  erasure,  and  returned  it  to  the  broker,  who  thereupon  delivered  it,  so 
altered,  to  H.  &  Co.  The  broker  delivered  to  C.  &  Co.,  on  the  following 
day,  a  bought  note,  which  differed  in  certain  material  terms  from  the  sold 
note.  In  an  action  brought  by  H.  &  Co.  against  C.  &  Co.  for  non-per- 
formance of  the  contract  contained  in  the  sold  note,  the  Supreme  Court  at 
Calcutta  was  of  opinion,  that  the  sold  note  alone  formed  the  contract,  and 
found  for  the  plaintiffs.  Upon  appeal,  held  by  the  Judicial  Committee, 
reversing  such  finding,  that  the  transaction  was  one  of  bought  and  sold 
notes,  and  that  the  circumstances  attending  C.*s  alteration  of  the  sold  note 
and  affixing  his  initials,  were  not  sufficient  to  make  that  note,  alone,  a 
binding  contract ;  and  that  there  being  a  material  variation  in  the  terms  of 
the  bought  note  with  the  sold  note,  they  together  did  not  constitute  a 
binding  contract. 

[This  case  was  dissented  from  by  Willes,  J.,  and  Erlb,  Ch.  J.,  in 
Heyworth  v.  Knight  (1864)  17  C.  B.  N.  S.  298,  88  L.  J.  C.  P.  298 : 
moreover  the  judgment  is,  very  exceptionally,  stated  not  to  have  been 
unanimous  (p.  251  of  the  original  report).  It  is  therefore  thought 
sufficient  to  reproduce  the  head-note. — P.  P.] 
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On  further 
Appeal. 

1847. 
Juns  28. 

Rt.  Hon.  T. 

Pembkrton 

Lkioh. 
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On  Appeal  from  the  Court  of  Chancery  in  Jamaica  (i). 

ANN  CARE  GORDON   v.   CHABLES  HORSFALL 
AND  Others  (a). 

(5  Moore,  P.  C.  393—433;  S.  C.  11  Jur.  569.) 

A  judgment  creditor  cannot  sustain  a  bill  for  a  general  adminiBtration 
and  account  against  a  prior  incumbrancer,  unless  the  bill  contains  an  offer 
to  redeem ;  as  redemption  is  the  only  relief  in  equity  to  which  a  subsequent 
incumbrancer  is  entitled,  as  against  a  prior  mortgagee. 

Semble,  If  the  bill  is  not  for  redemption,  but  for  a  totally  different 
object,  and  is  quite  incapable  of  being  used  as  a  bill  of  redemption,  an  offer 
at  the  Bar,  to  redeem,  will  not  sustain  it  as  such. 

The  practice  of  the  Chancery  Courts,  in  Jamaica,  is  to  decree  a  sale, 
instead  of  a  foreclosure. 

Bill  by  A.,  the  mortgagee  of  real  estates,  in  Jamaica,  against  the  executors 
of  B.,  the  mortgagor,  and  other  persons  claiming  under  B.'s  will.  The  bill 
stated  that  there  were  judgments  to  a  large  amount  against  the  mortgaged 
estate,  but  did  not  make  the  judgment  creditors  parties,  and  prayed  for  an 
account,  and  payment  of  what  should  be  found  due,  upon  the  mortgage,  or, 
in  default,  that  a  competent  part  of  the  estate  might  be  sold,  and  payment 
made  thereout.  C,  a  judgment  creditor,  subsequent  to  A.'s  mortgage, 
then  filed  a  biU  against  the  executors  of  B.,  and  those  claiming  under  his 
will,  and  also  against  A.,  the  prior  mortgagee,  on  behalf  of  herself  and  all 
other  creditors  of  B.    By  the  bill,  she  insisted  that  her  judgment  gave  her 


(1)  Present:  Lord  Brougham,  Lord 
Langdale,  the  BightHon.  Dr.  Lushing- 
ton,  and  the  Eight  Hon.  T.  Pemberton 
Leigh. 


(2)  Dist.  National  Bank  of  Austra- 
lasia  y.  United  Hand-in- Hand,  <fec.,  Co, 
(1879)  4  App.  Cas.  391,  400,  40  L,  T. 
697. 
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a  prior  lien  to  A.,  as  against  part  of  the  mortgaged  estate,  alleging,  that 
the  judgment  was  given  in  respect  of  the  purchase-money  of  such  part  of 
the  estate,  still  remaining  unpaid ;  she  charged  collusion  between  A.  and  the 
executors  of  £.  in  respect  of  their  management  of  the  mortgaged  estates 
and  in  the  accounts,  and  prayed  for  a  declaration  of  the  priority  of  her  lien 
OTer  A.*s  mortgage,  as  to  paort  of  the  estate,  and  a  due  administration  of 
l^e  personal  estate;  and  that,  if  the  personal  estate  should  prove  inefficient, 
she  should  be  first  paid  out  of  the  proceeds  of  the  estate,  on  which  she 
claimed  a  lien,  and  that  in  case  A.  should  consent  to  join  in  the  sale  of  the 
other  real  estates,  he  should  be  paid  what,  on  taking  the  accounts,  should 
be  found  due  to  him.  A.  filed  a  general  demurrer  for  want  of  equity,  on 
the  ground,  that  there  was  no  offer  to  redeem ;  which  the  Court  overruled. 
A.'s  suit  being  set  down  for  hearing,  C.  filed  a  petition,  entitled  in  both 
causes,  praying  that  the  hearing  of  A.'s  suit  might  be  postponed  until  her 
cause  was  ready  for  hearing,  and  that  they  might  be  both  heard  together, 
or  that  she  might  be  at  liberty  to  intervene  in  A.*s  suit.  The  Court  made 
an  order,  granting  her  leave  to  intervene,  and  to  object  to  the  mortgagee's 
accounts.  By  the  decree,  made  in  A.'s  suit,  it  was  referred  to  the  Master 
to  take  the  accounts,  and  further  directions  were  reserved.  C.  opposed  the 
accounts,  and  afterwards  took  exceptions  to  the  Master's  report.  The  Court, 
upon  the  argument  upon  the  exceptions,  refused  to  make  an  order,  untU  it 
should  be  determined,  at  the  hearing  of  C.'s  suit,  whether  she  had  a  valid 
claim  on  the  mortgaged  premises.  At  the  hearing  of  C.'s  suit,  she  failed 
to  establish  her  priority  over  A.'s  mortgage,  or  to  prove  collusion  between 
him  and  the  executors  of  B.,  and  the  bill  was  dismissed,  as  against  A.,  with 
costs,  but  a  decree  was  made  in  that  suit,  directing  certain  general  adminis- 
tration accounts.  A.'s  suit  was  subsequently  heard  upon  fui-ther  directions, 
in  the  absence  of  C,  and  the  Master's  report  was  confirmed,  and  a  decree 
was  made  for  payment  of  what  was  thereby  found  due  to  A.  Held  on 
appeal: 

Ist.  That  as  C.  had  proved  her  judgment  debt,  she  was  eniitled  to  a 
decree  for  relief  against  B.,  the  obligors,  executors ;  but  that,  as  she  had  not 
offered  to  redeem,  the  bill  was  properly  dismissed,  as  against  A.,  the  prior 
incumbrancer.    But, 

2ndly.  That  the  dismissal  of  the  bill,  as  against  A.,  because  she  had  not 
asked  for  proper  relief,  did  not  necessarily  draw  after  it  the  disaUowanoe 
of  C.'s  exceptions ;  that  having  established  her  debt,  and  the  order  for  leave 
to  intervene,  being  in  existence,  she  had  a  right  to  have  her  exceptions  dis- 
posed of,  and  the  orders  confirming  the  Master's  report,  and  on  further 
directions,  made  in  her  absence,  were  reversed. 

Quasre  t  Whether  a  judgment  creditor  is  a  necessary  party  to  a  biU  filed 
by  a  mortgagee,  where  the  practice  of  the  Court  is  to  decree  a  sale  instead 
of  a  foreclosure  ? 

The  executors  of  B.,  parties  to  the  suit  below,  had  not  been  served  with 
tiie  appeal :  the  Court,  before  giving  judgment,  directed  the  appeal  to  stand 
over  for  six  months,  with  liberty  for  them  to  attend,  and  be  heard  on  the 
appeal. 

In  this  case,  there  were  two  appeals,  brought  by  the  appellant, « 
Ann  Carr  Gordon.  The  first,  against  a  ^decree  of  the  Court  of 
Chancery,  in  Jamaica,  bearing  date  the  Slst  day  of  January,  1844, 
80  far  as  it  dismissed  the  bill  filed  by  the  appellant  against  the 
respondent,  Horsfall,  in  the  cause  of  Gordon  against  Dunstone,  the 
surviving  executor  of  William  Fairclough,  of  Jamaica,  deceased, 

B.E. — ^VOL.  LXX.  4 
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GoRDov      Horsfall  and  others.    The  second  appeal  was  against  an  order  and 
HoBSFAUi.    decree  of  the  same  Court,  bearing  date  respectively  the  2nd  of 
December,  1844,  and  the  27th  of  January,  1845,  made  in  a  caase 
wherein  Horsfall  was  plaintiff,  and  Danstone  was  defendant,  in 
which  suit  the  appellant  was  admitted  an  intervening  party. 
[  *305  ]  In  the  first  and  principal  appeal,  the  bill  was  filed  in  *the  Court 

of  Chancery,  in  Jamaica,  on  the  18th  of  April,  1887,  by  the  appel- 
lant, on  behalf  of  herself  and  the  other  creditors  of  William  Fair- 
clough  (who  should  come  in  and  contribute  to  the  expenses  of 
the  suit);  against  James  Dunstone,  which  bill,  as  afterwards 
amended,  by  an  order  of  the  Court,  was  against  James  Dunstone 
and  Thomas  Phillpotts,  as  the  personal  representatives  of  Fair- 
clough,  and  the  respondent  Horsfall,  and  his  partner,  Hodgson, 
and  also  the  legatees  named  in  the  will  of  Fairclough,  or  their 
representatives. 

The  bill  stated,  that  Fairclough  was,  at  the  time  of  making  his 
will,  and  until  his  death,  seised  and  possessed,  inUr  alia,  of  a  large 
sugar  plantation  situate  in  the  parish  of  St.  James,  in  the  island, 
called  Dumfries,  with  a  mountain,  called  Dumfries  Mountain,  con- 
tiguous thereuntOi  and  of  a  dwelling-house  and  settlement  in  the 
parish  of  Trelawney,  called  The  Cottage,  with  a  freehold  property 
therein  described,  and  the  slaves,  cattle,  stock,  and  effects  thereon, 
together  with  considerable  personal  estate;  that  being  so  seised 
and  possessed,  he  duly  made  and  published  his  last  will  and 
testament,  whereof  he  appointed  executors,  and  (inter  alia) 
devised  and  bequeathed  to  them  the  estate  called  The  Cottage, 
upon  trust,  to  sell  the  same;  and  the  testator  directed  that  the 
proceeds  arising  from  the  sale  should  be  deemed  part  of  his 
personal  estate.  That  after  leaving  certain  legacies,  he  devised 
[  *396  ]  and  bequeathed  *the  plantation,  or  estate,  situate  in  the  parish  of 
St.  James,  called  Dumfries,  with  the  slaves,  cattle,  and  stock  there- 
upon, and  all  other  his  plantations,  estates,  lands,  hereditaments, 
and  all  the  residue  of  his  real  and  personal  estate,  (subject  to 
certain  legacies  and  annuities  therein  specified,)  to  his  executors,  in 
trust  for  his  nephew,  John  Barrow,  at  that  time  a  minor.  And  the 
testator  directed,  that  when  his  nephew  attained  the  age  of  twenty- 
one  years,  the  trustees  were  to  convey  to  him  and  his  heirs^  the 
legal  estate  and  interest  in  the  plantation,  and  other  real  and 
personal  estate ;  and  in  case  his  nephew,  John  Barrow,  died  under 
the  age  of  twenty-one  years,  and  without  leaving  lawful  issue,  all 
his  estate  and  interest  under  the  will  was  to  go  to  John  Barrow's 
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brother,  David  Barrow,  junior,  and  his  heirs  ;  and  if  both  nephews  oobdom 
died  before  attaining  the  age  of  twenty-one  years,  then  all  the  hobsfall. 
refiidue  of  the  testator's  estate  was  to  go  to  his  niece,  Ann  Jane 
Barrow,  and  her  heirs.  That  Fairclough  died  in  the  year  1828,  or 
early  in  the  year  1824,  without  having  altered  or  revoked  his  will. 
That  three  only  of  the  executors  proved  the  will,  and  that  they,  or 
some  one  of  them,  possessed  themselves,  or  himself,  of  the  personal 
estate  and  effects  of  the  testator,  to  a  very  large  amount,  and,  as 
devisees  and  trustees,  that  they,  some  or  one  of  them,  entered  upon 
and  took  possession  of  the  plantation  or  estate,  called  Dumfries  and 
Dumfries  Mountain,  and  the  settlement  called  The  Cottage,  and 
other  real  estate  of  the  said  testator,  and  of  the  rents,  issues,  and 
profits  thereof  respectively ;  and  they,  some  or  one  of  them,  have 
or  had  ever  since  continued,  and  then  were  or  was  in  the  perception 
and  receipts  of  the  rents,  issues,  and  profits  of  such  parts  of  the 
said  testator's  real  ^estate  as  remain  unsold.  The  bill  then  alleged,  [  *897  ] 
that  Fairclough  became,  on  and  previous  to  the  18th  of  March, 
1822,  indebted  to  the  appellant,  in  the  sum  of  2,445Z.  17«.  5|d., 
current  money  of  Jamaica;  the  balance  of  an  account,  for  the 
purchase  of  Dumfries  Mountain,  and  twenty-seven  slaves  attached 
thereto,  which  said  Dumfries  Mountain  and  slaves,  were  sold  to 
Fairclough,  in  the  year  1822,  by  the  appellant ;  and  stated  the 
execution  of  a  bond  by  Fairclough,  in  favour  of  Francis  Gordon 
(since  deceased),  for  such  principal  sum  of  2,4451.  lis.  S^d.,  upon 
which  judgment  had  been  recovered  against  Fairclough's  executors, 
and  a  writ  of  execution  lodged  ;  and  after  stating  and  setting  forth 
the  appellant's  title  to  the  bond,  the  bill  alleged,  that  no  part  of 
her  debt  had  been  paid,  and  that  it  then  amounted  to  the  sum  of 
4,6002.,  Jamaica  currency,  and  detailed  various  applications  for 
payment  made  by  the  appellant  to  the  executors  of  Fairclough. 
It  next  stated  the  death  of  Campbell,  (one  of  the  executors  of 
Fairclough,  who  proved  the  will,)  in  1828,  and  charged  him  with 
having  in  his  lifetime,  possessed  himself  of  part  of  the  assets  of 
the  testator,  without  duly  accounting  for  the  same,  and  that 
Phillpotts  had  left  the  island,  and  was  unrepresented  there,  as 
trustee  and  executor  of  Fairclough.  The  bill  further  insisted,  that 
the  money  then  due  to  the  appellant,  in  respect  of  the  purchase  of 
the  Dumfries  Mountain  and  slaves,  from  her,  by  Fairclough,  was  a 
prior  lien  and  charge  upon  that  property,  including  the  compensa- 
tion-money, in  respect  of  the  slaves  thereon;  and  went  on  to 
charge,  that  the  executors,  Dunstone  and  Phillpotts,  had  colluded 

4—2 
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Gordon  with  the  respondent  Horsfall,  and  his  partner  Hodgson,  and  impro- 
HoBSFALL.  pei'ly  allowed  a  large  sum  of  money,  alleged  to  be  dae  from  *the 
[  *S98  ]  estate  of  the  testator,  and  secured  by  the  mortgage  of  the  testator's 
real  estate,  and  particularly  the  estate  called  Dumfries,  to  remain 
outstanding  and  unpaid ;  and  next  denied,  that  anything  was  due 
to  the  respondent  and  his  partner  in  respect  of  such  then  alleged 
mortgage,  (and  for  which  they  had  filed  a  bill,  to  procure  a  sale  of 
testator's  real  estate,)  as  would  appear  if  the  respondent  Horsfall, 
and  Hodgson,  would  set  forth  a  just  account  of  the  monies  received 
by  them,  on  account  of  the  produce  of  the  Dumfries  estate,  from 
time  to  time,  consigned  to  them,  and  of  the  proceeds  thereof,  and 
of  the  appropriation  thereof.  The  bill  charged,  that  the  defen- 
dants had  fraudulently  colluded  together,  to  keep  the  above-men- 
tioned mortgage  on  foot,  and  after  briefly  reciting  the  mortgage 
deed  and  indenture  of  defeazance,  as  entered  of  record,  in 
the  secretary's  office  of  Jamaica,  alleged,  that  certain  blanks  for 
the  principal  sums  of  money  thereby  secured,  were  left  in  the 
records  of  those  deeds,  and  stated  that  it  did  not  appear  that  the 
sum  of  7,000Z.  sterling,  for  which  the  bill  of  exchange  was  alleged 
by  the  defendants  to  have  been  drawn,  was  ever  paid  to,  or  on 
account  of,  Fairclough,  and  denied  that  he  had  received  the  amount 
at  the  time  when  the  deeds  were  executed  by  him ;  and  submitted 
whether,  having  regard  to  the  fact  that  the  principal  sum  intended 
to  be  secured  by  the  said  indentures,  was  left  blank,  and  unspecified 
in  the  operative  part  of  the  said  indentures,  respectively,  the  said 
mortgage  security  was  a  subsisting,  valid,  or  available  security,  as 
against  the  complainant's  said  judgment  debt.  The  bill  then  alleged, 
that  Fairclough  did  not  receive  from  the  respondent  and  his  partner 
any  payment  on  account  of  the  annual  sum  of  800!.,  agreed  to  be 
[  *399  ]  paid  to  him  (as  therein  mentioned),  and  that  no  *sums  of  money 
had  been  advanced  by  them  to  Fairclough,  or  with  his  sanction, 
during  his  lifetime  for  island  contingencies  or  supplies,  or  otherwise 
in  respect  of  the  management  and  culture  of  the  said  plantation 
called  Dumfries ;  and  that  at  the  decease  of  Fairclough,  the  prin- 
cipal monies  due  on  the  security  of  the  mortgage,  if  any,  did  not 
exceed  the  sum  of  7,000{.  sterling.  The  appellant  then  proceeded 
to  charge  various  acts,  of  which  she  complained,  as  to  the  mode  in 
which  the  respondent  and  his  partner  had  dealt  with  the  consign- 
ments of  the  produce  of  the  mortgaged  premises,  and  that  the 
supplies  and  stores  furnished  by  them  had  been  excessive  and 
exorbitant,  and  that  the  testator's  estate  was  improperly  debited 
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wiih  them  ;  and  prayed  that  it  might  be  referred  to  one  of  the      Oobdoh 

Masters  of  the  Court,  to  take  and  state  an  account  of  the  money    Hobsfall. 

due  and  owing  to  the  appellant,  for  principal  and  interest  on  the 

judgment  debt  and  costs ;  and  that  the  same  might  be  declared, 

the  prior  lien  and  charge  upon  the  Dumfries  Mountain,  and  the 

compensation-money  payable  in  respect  of    the  slaves  thereon, 

or  attached  thereto,  or  the  increase  thereof ;  and  also  an  account 

of  all  other  the  debts,  owing  by  Fairclough  at  the  time  of  his 

decease,  and  remaining  unpaid ;  and  that  all  such  debts  or  sums  of 

money  might  be  paid  out  of  the  testator's  personal  estate  and  effects, 

or  the  proceeds  and  produce  thereof,  in  case  the  same  should  be 

sufficient  for  that  purpose ;  and  if  Phillpotts  and  Dunstone,  or  either 

of  them,  should  not  admit  assets  of  the  testator  sufficient  to  satisfy 

such  debts,  then  that  the  Master  should  be  directed  to  take  and 

state  an  account  of  the  personal  estate  and  effects  of  the  testator, 

and  of  the  produce,  interest,  and  income  thereof,  which  had  been 

possessed  or  received  by,  *or  by  the  order,  or  for  the  use  of  the       [  '^oo  ] 

defendants  Phillpotts  and  Dunstone,  or  either  of  them,  or  had  come 

to  their,  or  either  of  their,  hands,  or  to  the  hands  of  any  other 

person  or  persons,  by  their  or  either  of  their  order,  or  for  their  or 

either  of  their  use,  and  of  the  application  thereof :  and  that  the 

unadministered  personal  estate  and  effects,  and  the  produce  thereof, 

might  be  applied  in  or  towards  payment  or  satisfaction  of  the 

appellant's  judgment  debt,  and  debts,  in  equal  degree,  according  to 

their  respective  priorities,  as  far  as  the  same  would  extend  in  due 

course  of   administration ;   and  in  case  the  personal  estate  and 

effects  of  the  testator  should  be  found  insufficient  for  the  purposes 

aforesaid,  then  that  the  appellant's  judgment  debt  might  be  decreed 

to  be  paid  out  of  Dumfries  Mountain,  and  other  the  testator's  real 

estates,  if  necessary,  and  the  rents  and  profits,  and  produce  thereof, 

become  due  since  his  decease,  and  possessed  or  received  by  Phillpotts 

and  Dunstone,  or  either  of  them,  or  by  any  other  person  or  persons, 

by  their  or  either  of  their  order,  or  for  their  or  either  of  their  use. 

That  a  sale  might  be  had  of  testator's  real  estate,  and  the  proceeds 

thereof  applied  in  the  first  instance,  in  satisfaction  of  the  appellant's 

claim :  that  inquiries  might  be  had  respecting  the  estate  and  effects 

of  the  testator,  purchased  by  Phillpotts  and  Dunstone,  and  in  respect 

of  the  7,000/.,  alleged  to  have  been  advanced  to  and  due  from  the 

testator,  and  respecting  also  the  management  and  control  of  the 

several  estates  belonging  to  him,  with  directions  thereon,  and  for 

further  relief. 
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GoBDOK  Not  long  after  the  commencement  of  the  suit,  Hodgson,  the 

HoBBPALL.    respondent's  partner,  died. 
[  401  ]  The  respondent  Horsfall  filed  a  general  demurrer  to  the  bill,  but 

the  demurrer  was  overruled,  and  he  afterwards  put  in  his  answer, 
in  which  he  stated,  that  he  was  informed,  and  believed,  that  the 
appellant  had  no  title  to  a  great  part  of  the  slaves  sold  by  her,  with 
the  Dumfries  Mountain,  to  Fairclough,  and  that  the  latter  in  his 
lifetime  paid  to  the  appellant  the  sum  of  1,0001.,  Jamaica  currency, 
on  account  of  her  debt,  which  had  not  been  deducted  by  her  from 
her  judgment,  and  that  he,  Horsfall,  claimed  a  right  of  being  i^aid 
the  full  amount  of  his  demand  against  the  estate  of  Fairclongh, 
prior  to  the  alleged  debt  of  the  appellant;  and  he  denied  any 
collusion  with  the  executors,  or  knowledge  of  improper  conduct  on 
their  part,  in  the  management  of  their  testator's  estate.    He  then 
asserted  and  claimed,  as  at  that  time  due  to  him,  as  the  survivor  of 
his  partner,  Hodgson,  the  sum  of  12,000Z.  and  upwards,  on  the 
security  of  the  mortgage  before  mentioned,  for  the  recovery  of 
which  debt  he  stated  that  he  had  filed  a  bill  in  that  Court ;  and  he 
admitted  that  he  and  his  late  partner  Hodgson,  had,  in  the  year 
1885,  preferred  a  counter-claim,  under  their  mortgage,  for  the  sum 
of  12,8262.  12s.  5^d.  sterling,  for  the  compensation-money  payable 
for  the  survivors  and  increase  of  the  slaves  therein  included,  and 
asserted  that  that  sum  was  at  the  time  of  their  counter-claim  justly 
due  to  them  from  the  estate  of  the  testator,  on  account  of  hondfde 
advances  which  had  been  made  by  them.    He  then  recited  very 
fully  the  mortgage  deed  and  deed  of  defeazance  before  referred  to, 
bearing  date  respectively  the  19th  and  20th  days  of  May,  1828,  and 
stated  that  the  sum  of  7,0002.  for  which  the  bill  of  exchange  was 
[  *402  ]      drawn,  *had  been  paid  and  advanced  by  him  and  his  partner,  for, 
and  on   account  of  Fairclough,  in  his  lifetime,  for  that  the  bill 
became  due  and  was  paid  in  favour  of  Fairclough  previously  to  bis 
decease,  and  Fairclough  used  the  bill  as  a  cash  payment  by  passing 
it  to  Messrs.  Milligan,  Bobertson  &  Co.,  in  satisfaction  of  the  debt 
due  from  him,  to  them.    He  also  stated,  that  previous  to  the  filing 
of  the  appellant's  bill,  he  and  Hodgson  exhibited  their  bill,  in  the 
same  Court,  against  James  Dunstone  and  others,  which  bill  was 
afterwards  amended,  and  that  in  that  suit,  the  appellant  had  been 
permitted  to  intervene  as  a  party,  and  come  in,  and  set  up  her 
rights  therein,  and  lay  before  the  Master,  a  statement  of  facts,  with 
such  objections  to  the  respondent's  accounts,  in  that  suit,  as  she 
might  be  advised  ;  and  that  by  a  subsequent  decree  in  that  suit,  it 
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was  ordered,  that  it  should  be  referred  to  one  of  the  Masters  of  the      Gordon 
Court,  to  state  an  account  of  what  was  due  and  owing  to  him,    hobs^fall. 
Horafall,  under,  and  by  virtue  of  hia  mortgage,  and  that  the 
appellant  should  be  permitted  to  come  in  and  attend  the  Master  on 
the  taking  the  account,  and  lay  before  him  her  objections.    And 
he  further  stated,  that  the  Master  was,  at  that  time,  proceeding 
with  his  report,  on  those  mortgage  accounts,  and  he  craved  leave  to 
refer  to  that  report,  and  prayed  that  the  same,  when  prepared  and 
filed,  might  be  taken  as  part  of  his  answer.    He  admitted  that 
Fairclough  had  not  in  his  lifetime  received  from  him  and  his 
partner  any  payment  expressly  on  account  of  the  annual  sum  of 
80M.,  agreed  to  be  paid  to  him,  but  alleged  that,  between  the  date 
of  the  mortgage-deed  and  the  decease  of  Fairclough,  they  had  paid 
and  advanced  several  *sums  of  money,  and  furnished  and  sent  out      I  **^*  3 
to  Jamaica,  supplies  for  his  use,  and  the  use  of  the  Dumfries  estate, 
besides,  and  independent  of,  the  payment  of  the  bill  of  exchange, 
for  7,0002.,  and  that  the  sums  so  further  advanced,  with  the 
supplies,  amounted  together  to  the  sum  of  8,47dZ.  S«.  5d.  sterling. 
And  he  stated,  that  his  mortgage  accounts,  in  the  suit  of  HorsfaU 
V.  Dumtone^  would  show  more  particularly,  to  whom,  and  for  what 
objects,  such  advances  were  made,  and  he  referred  to  those  accounts 
as  evidence  thereof,  and  also  as  evidence  of  the  mode  in  which  he 
and  his  late  partner  had  dealt  with  the  consignments  of  the 
produce  of  the  mortgaged  premises,  and  of  other  pecuniary  transac- 
tions relating  to  the  same.    The  answer  then  proceeded  to  state, 
that  in  the  deed  of  the  8th  of  January,  1822,  by  which  the  appel- 
lant conveyed  the  Dumfries  Mountain  and  slaves  to  Fairclough,  the 
whole  of  the  purchase-money  was  therein  expressed  to  be  paid,  and 
a  receipt  given  for  the  same ;  and  submitted,  that  this,  coupled  with 
the  fact  of  the  appellant  having  taken  a  bond  from  Fairclough,  for 
the  payment  of  the  balance  of  the  purchase-money,  would  bar  her 
from  claiming  any  lien  on  the  estate,  or  the  compensation-money, 
payable  in  respect  of  the  slaves,  for  her  judgment,  prior  and  pre- 
ferable to  the  claim,  and  lien  thereon,  of  the  respondent  Horsfall. 
He  further  stated,  that  appellant  had  improperly  pretended  and 
represented  herself  to  be  seized  in  fee,  of  the  entirety  of  twenty- 
seven  slaves,  conveyed  by  the  indenture  of  the  8th  January,  1822, 
to  Fairclough,  whereas  she  was  only  entitled  to  one  moiety  of  those 
slaves,  and  that  one  moiety  was  afterwards  recovered  in  an  action 
of  ejectment  from  the  executors  of  Fairclough,  *who  in  consequence      [  •^o*  ] 
were  obliged  to  purchase  the  slaves  again ;  and  that  the  money 
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GoBDON      which  the  executors  paid  for  them,  together  with  the  costs  of 
HoiwrALi..    litigation  arising  out  of  the  disputed  claim  to  them,  fully  equalled 
the  balance  then  due  on  the  appellant's  judgment. 

No  evidence  was  given  by  the  appellant  establishing  the  collusion, 
alleged  by  the  bill.  The  cause  came  before  the  Yice-Ghancellor 
in  the  month  of  September,  1848,  and  he  then  dismissed  the  bill  of 
the  appellant,  with  costs. 

The  appellant  afterwards  petitioned  the  Court  for  a  re-hearing, 
and  by  an  order  dated  the  28th  day  of  November,  1848,  her  prayer 
was  granted,  and  the  cause  came  again  before  the  Yice-Chancbllor 
in  the  month  of  January,  1844. 

The  appellant  then  tendered  as  evidence,  against  the  respondent 
Horsfall,  the  answer  which  had  been  put  in  by  the  defendant 
Dunstone,  in  the  suit  of  Horsfall  v.  Dunstone,  and  the  exceptions 
filed  by  her  to  the  report  of  the  Master  in  that  suit,  both  of  which 
the  Vice-chancellor  refused  to  admit,  as  evidence  against  Horsfall, 
except  of  the  fact  of  their  having  been  filed.  The  appellant  also 
tendered,  as  against  Horsfall,  the  records  of  the  several  crop  and 
appropriation  accounts,  of  the  executors  and  trustees  of  Fairclough, 
relating  to  the  Dumfries  plantation,  so  far  as  the  same  were 
recorded  previous  to  the  filing  of  the  bill  in  the  suit,  in  pursuance 
of  the  Act  of  the  Colonial  Legislature ;  but  his  Honour  refused  to 
receive  them,  and  would  not  allow  them  to  be  read,  as  against 
Horsfall,  but  admitted  them,  as  against  him,  only  as  evidence  of 
the  fact,  that  such  crop  and  appropriation  accounts  had  been 
recorded. 
r  406  ]  By  his  final  decree,  bearing  date  the  81st  of  January,  1844,  and 

entered  the  26th  of  March,  in  the  same  year,  the  Vice-Chanoblloe 
decreed,  that  the  appellant's  bill  should  stand  dismissed,  as  against 
the  respondent,  Horsfall,  with  costs. 

The  appellant  being  dissatisfied  with  so  much  of  the  decree  of 
the  Slst  of  January,  1844,  in  the  suit  of  Gordon  v.  Dunstone  and 
others,  as  dismissed  her  bill,  as  against  the  respondent,  Horsfall, 
appealed  to  her  Majesty  in  Council. 

On  the  2nd  of  December,  1844,  it  was  ordered,  in  the  cause  of 
Horsfall  v.  Dunstone  (in  which  the  appellant  had  been  admitted  an 
intervening  party,  as  before  stated,  and  had  been  permitted  to  file 
exceptions  to  the  Master's  report  made  thereon),  upon  the  petition 
of  the  respondent,  Horsfall,  that  the  Master's  report,  made  in 
the  cause,  of  the  4th  of  August,  1840,  and  filed  in  the  office  of 
the  Register-General  on  the  26th  of  August,  1840,  be  confirmed 
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absolute,  and  that  the  cause  be  set  down  to  be  heard,  on  further  Gordon 
directions,  and  on  the  costs  reserved,  for  the  next  hearing  day;  HduTFALL. 
and  his  Honour  the  Vicb-Ghangbllor  further  ordered  and  directed 
that  the  monies  to  arise  from  the  sale  of  the  plantation,  heredita- 
ments and  premises  in  that  cause,  be  paid  into  the  office  of  the 
Beceiver-General,  to  abide  the  result  of  the  appeal  of  the  appellant, 
from  the  decree  in  the  cause  of  Gordon  v.  Dimstone,  of  the 
31st  January,  1844,  and  the  further  orders  of  the  Court ;  and  his 
Honour  reserved  the  question  of  costs. 

From  this  order,  the  appellant  lodged  her  petition  of  appeal,  to 
her  Majesty  in  Council ;  pending  which,  and  on  the  27th  of  January, 
1845,  the  cause  came  on,  to  be  heard  on  the  Master's  report,  *when  [  *406  ] 
his  Honour,  the  Yicb-Changellor,  declared  and  decreed,  that  the 
respondent,  Horsfall,  was  well  entitled  to  receive  and  be  paid  the 
sum  of  15,619L  3«.  2d.,  late  current  money  of  the  island,  equal  to 
the  sum  of  9,3712.  9s.  lOd.  of  then  lawful  money,  reported  by  the 
Master,  to  be  due  and  owing  to  him,  under  and  by  virtue  of  the 
indenture  of  mortgage,  in  the  pleadings  mentioned,  of  the  19th  of 
May,  1823,  and  interest  thereon,  from  the  date  of  the  Master's 
report ;  and  his  Honour  further  ordered,  adjudged,  and  decreed, 
that  the  several  defendants  in  the  cause  should,  on  or  before  the 
1st  of  May,  then  next,  pay  and  satisfy  unto  the  respondent, 
Horsfall,  his  full  costs  out  of  purse,  incurred  in  that  suit,  as  taxed 
by  the  register  of  the  Court,  and  also  the  sum  of  15,6191.  88.  2d., 
late  currency,  equal  to  9,871Z.  9$.  lOd.  of  then  lawful  money, 
reported  due  to  him,  under  and  by  virtue  of  the  indenture  of  mort- 
gage, in  the  pleadings  mentioned,  of  the  19th  of  May,  1828, 
together  with  interest  thereon,  from  the  date  of  the  Master's  report ; 
and  in  default  thereof,  that  the  plantation  or  sugar-work,  called 
Dumfries,  the  mountain  settlement  called  The  Cottage,  the  lot  of 
land,  with  the  dwelling-house  thereon,  in  the  town  of  Falmouth, 
and  all  the  stock  upon  and  belonging  thereto,  and  other  the 
hereditaments  and  premises  comprised  and  included  in  the  therein- 
before stated  indenture  of  mortgage,  might  be  put  up  to  sale  and 
actually  sold,  by  and  before  the  Master,  to  the  highest  and  best 
bidder  or  bidders,  and  for  the  most  monies  that  could  be  had,  or 
gotten,  for  the  same,  and  that  the  monies  to  arise  from  such  sale 
should  be  by  the  Master  paid  into  the  hands  of  the  Beceiver- 
General  of  the  island,  and  remain,  together  with  the  compensation- 
money  for  the  slaves,  *upon  the  plantation  called  Dumfries,  then  in  [  *407  ] 
his  hands,  to  the  credit  of  this  cause,  until  the  result  of  the  appeal 
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Gordon  of  the  appellant,  from  the  decree,  in  the  cause  of  Gordon  v.  Dunstone^ 
HoBSTALL.  should  be  ascertained,  and  until  the  further  order  of  the  Court ; 
and  in  case  the  appellate  Court  should  confirm  the  decree  of  the 
Court,  and  dismiss  the  appeal,  then  that  the  Master  should 
immediately,  upon  such  Order  in  Council  being  received,  and  filed 
in  the  cause,  out  of  the  sale  monies  and  the  compensation  then  to 
the  credit  of  the  cause,  in  the  first  place  pay  and  satisfy  the 
respondents'  full  costs  out  of  purse  expended  in  the  suit,  and  in 
the  next  place  pay  unto  the  complainant  the  sum  of  ]5,619Z.  St.  2^., 
late  currency,  equal  to  9,8712.  9«.  lOd.  of  then  lawful  money,  so 
reported  to  be  due  to  him  as  aforesaid,  together  with  interest 
thereon,  from  the  date  of  the  Master's  report ;  and  pay  and  apply 
the  residue  of  such  sale  monies,  if  any,  as  the  Court  should  direct, 
with  liberty  to  any  of  the  respondents  in  the  cause,  in  case  the 
appellate  Court  should  make  any  other  order  than  thereinbefore 
stated,  to  apply  to  the  Court  for  further  directions ;  and  his  Honour 
the  Vice-Chanobllob  further  ordered,  adjudged,  and  decreed,  that 
all  proper  and  necessary  parties  should  join  in  such  sale,  and 
execute  to  the  purchaser  or  purchasers  of  the  premises  all  such 
deeds,  conveyances,  and  assurances  as  should  be  approved  of  by 
the  Master,  in  case  the  parties  disagreed  about  the  same. 

The  appellant  feeling  herself  aggrieved  by  the  above  decree  of 
the  27th  of  January,  1845,  made  in  the  suit  of  HorafaU  v.  Dunstone^ 
applied  to  the  Court  for  liberty  to  appeal  to  her  Majesty  in  Council, 
against  that  decree,  which  was  granted. 
[408]  Both  the  principal  appeals,  as  well  as  the  incidental  appeal, 

from  the  order  of  the  2nd  of  December,  1844,  now  came  on  for 
hearing. 

Mr,  Wigramy  Q.C.,  and  Mr.  Rennalls,  for  the  appellant,  in 
both  appeals: 

The  bill  filed  by  Horsfall  and  Hodgson  against  Dunstone  was  for 
the  exclusive  benefit  of  the  plaintiffs,  the  object  being  to  obtain  a 
sale  of  the  premises,  comprised  in  the  mortgage  security,  executed 
to  them  by  Fairclough  :  it  was  not  a  suit,  on  behalf  of  themselves 
and  the  other  creditors  of  Fairclough.  Now  the  appellant's  judg- 
ment debt  was  an  existing  liability,  at  that  time,  and  the  holder  of 
it  ought  to  have  been  made  a  party  to  that  suit ;  but  no  judgment 
creditors  were  parties,  nor  were  they  included  in  the  relief  sought 
by  that  suit.  The  bill  was  also  defective,  for  want  of  the  personal 
representatives  of  the  mortgagor:   they  were  necessary  parties; 
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Chrittophers  v.  Sparke  (i) ;   Daniel  v.  Skipwith  (2) ;  M'Bonough  v.       Gordoh 
Skewhridge{^).     And  the  sale,  therefore,  which  was  prayed  for,    hobspall. 
could  not  be  effected,  for  a  good  title  could  not  be  made  to  a 
purchaser,  nor  a  fair  value  for  the  property  obtained.    The  appellant 
was  not  bound  by  the  proceedings  in  that  suit,  and  being  a  judg- 
ment creditor,  she  was  entitled  to  file  a  bill,  on  behalf  of  herself 
and  the  other  creditors,  to  have  the  real  estate  sold  in  the  regular 
manner.    As  a  judgment  creditor,  she  was  moreover  entitled  to 
have  that  part  of  the  testator's  estate  sold,  which  was  covered  by 
her  lien,  for  the  purchase-money,  remaining  unpaid,  subject  to  any 
•prior  incumbrance  :  Daniel  v.  Skipwith ;  Brocklehurst  v.  Jessop  (4).       [  •40»  ] 
By  the  Jamaica  statute,  5  Geo.  II.  c.  7,  s.  5,  lands  are  made  liable 
to  the  payment  of  debts.    By  the  Jamaica  statute,  88  Geo.  UI. 
c.  28,  8.  8,  slaves  are  made  liable  to  judgments ;  and  by  50  Geo.  III. 
c.  21,  slaves  are  declared  legal  assets  for  payment  of  debts  or 
legacies.     That  being  so,  the  compensation-money  given  by  the 
statute,  8  &  4  Will.  lY.  c.  78,  on  the  abolition  of  slavery,  was  legal 
assets  for  the  payment  of  creditors :  Lyon  v.  ColvUle  (6).     *    *    It 
is  no  objection  to  the  appellant  obtaining  relief,  to  say,  that  she  did 
not  offer,  or  pray  by  her  bill,  to  redeem  a  prior  incumbrancer. 
The  prayer  of  the  bill  is  framed  upon  the  usual  practice  in  Jamaica, 
namely,  for  a  sale,  instead  of  a  foreclosure ;  and  under  the  prayer 
for  general  relief,  she  would  be  entitled  to  redeem.    *    *    She 
has  not  been  awarded  the  relief  she  is  entitled  to  in  the  circum- 
stances of  her  ease. 

The  decree  made  by  the  Court,  in  the  cause  of  Qordon  v.  [  4io  ] 
DunMtone,  was  clearly  erroneous.  It  ought  to  have  established 
the  claim  of  the  appellant,  on  the  estate  included  in  the  mortgage 
to  Horsfall.  Although  the  appellant  was  not  made  a  party  to  the 
suit  of  Horsfall  v.  DunsUme,  yet  having  obtained  leave  to  intervene, 
and  attend  the  proceedings,  in  the  Master's  ofSce,  she  could  except 
to  the  report.    *    ♦    * 

Mr.   Turner,  Q.C.,    and    Mr.  Fonyth,   for  the  respondent, 
Horsfall,  in  both  appeals: 

The  appellant's  bill  was  filed  to  establish  a  prior  lien,  on  part  of 
the  testator's  estate,  in  respect  of  the  purchase-money  for  such 
estate,  which  remained  unpaid.    The  bill  was  for  an  account  of 

(1)  2  J.  &  W.  223.  (4)  40  E.  E.  172  (7  Sim.  438). 

12)  Br.  C.  0.  155.  (5)  66  E.  E.  143  (I  Coll.  449). 

(3)  2  BaU  A  Bea.  555.     • 
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Gordon  the  receipts  and  payments  by  Horsfall,  in  his  character  of  mort- 
HoBs'pALL.  gAgee-  It  admits  the  existence  of  the  respondent's  mortgage,  and 
prays  for  a  sale  of  the  estate,  but  it  does  not  offer  to  redeem  the 
mortgage.  The  decree  of  the  Court  below,  dismissing  the  bill 
against  the  respondent,  was  proper,  for  it  is  a  settled  principle, 
that  a  mortgagee  cannot  be  brought  before  the  Court,  for  any 
other  purpose  than  redemption :  APDonough  v.  Shewhridge  (i)  ; 
Drew  V.  O'Hara  (2). 

(LoBD  Lakodalb  :  The  common  form  of  the  decree,  is,  that  if  the 

[^411]      mortgagee  consent  to  a  sale,  decree  a  sale;  but  if  not,  *he  must 

pay  his  mortgage  money.     The  only  peculiarity  in  the  present 

case,  is,  that  the  respondent,  the  mortgagee,  has  a  bill  on  the  file 

himself,  in  which  he  prays  for  a  sale.) 

We  do  not  contend  that  it  was  necessary  that  the  appellant's  bill 
should  have  prayed  to  be  let  in  to  redeem,  it  would  have  been 
sufficient,  if  it  had  been  framed  for  redemption ;  but  the  appellant's 
bill  is  framed  for  a  totally  different  object,  and  it  is  quite  incapable 
of  being  used  as  a  redemption  bill ;  there  is  a  want  of  proper 
allegations  in  the  bill:  therefore,  under  the  general  prayer  for 
relief,  this  bill  cannot  be  sustained  as  a  redemption  bill :  Martinez 
V.  Cooper  (8) ;  Troughton  v.  Binkes  (4).  The  appellant  contends, 
that  not  having  been  made  a  party  to  Horsfall's  suit,  she  had  a 
right  to  file  a  bill  herself.  If  it  was  necessary  to  make  her  a  party 
to  that  suit,  she  might  have  filed  a  proper  bill  for  redemption  ;  the 
mere  circumstance  of  not  making  her  a  party  to  that  suit,  would 
not  give  her  a  right  to  file  a  bill  of  a  different  species,  unless, 
indeed,  she  could  bring  in  that  circumstance,  as  evidence  of 
collusion.  Supposing,  however,  that  there  was  collusion,  that 
fact  could  not  alter  the  character  of  her  bill. 

(Mb.  Pembebton  Leigh  :  Assuming  that  the  appellant  ought  to 
have  been  a  party  to  Horsfall's  suit,  had  she  not  a  right  to  file  a 
bill,  for  the  purpose  of  putting  herself  in  the  same  position  as  if  she 
had  been  a  party  ?  She  would  have  had  a  right  to  see  the  accounts 
taken,  and  to  have  participated  in  any  surplus.) 

There  is  no  allegation  in  the  appellant's  bill,  to  warrant  such 
proceedings.     The  right  of  a  judgment  creditor  to  file  a  bill  for 

(1)  2  Ball  &  Bea,  ooo.  (3)  26  R.  R.  49  (2  Ruse.  198). 

(2)  2  BaU  &  Bea.  662,  n.  (4)  5  R.  R.  401  (6  Yes.  573). 
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redemption,  ariaes,  not  from  any  charge  *which  the  judgment      Gow>oh 
creditor  has  on  the  equity  of  redemption,  that,  he  can  only  get    homfall. 
through  the  interference  of  a  court  of  equity ;  but  a  judgment       [  *4i2  ] 
creditor,  having  a  legal  right  against  the  estate,  which  the  debtor 
has  mortgaged,  a  court  of  equity  treats  the  alienation,  which  the 
debtor  has  made,  though  at  law  absolute,  as  in  equity,  only  a 
security  for  the  mortgage  debt ;  therefore,  a  judgment  creditor  is 
allowed  to  come  to  a  court  of  equity,  and,  by  paying  off  the  mort- 
gage debt,  to  procure  the  removal  of  the  legal  impediment.    By  the 
common  law,  landed  estates  were  not  liable  to  a  mere  judgment,  for 
money.     This,  however,  has  been  altered.    The  Statute  of  West- 
minster, 18  Edw.  I.  c.  18,  first  gave  the  writ  of  elegit,  against  the 
legal  estate;  and  by  the   Statute  of  Frauds,   29  Car.   II.   c.  8, 
execution  is  given  against  a  trust  estate.    It  was  a  question,  at 
one  time,  whether  there  could  be  an  execution  against  an  equity  of 
redemption,  and  it  was  urged,  that  as  an  equity  of  redemption  was, 
in  effect,  a  trust,  therefore,  execution  should  be  given  against  it  : 
the  contrary  has  been  decided :  Lyster  v.  DoUand  (i) ;  Plunket  v. 
Peni<m{2)  ;  Neate  v.    The  Duke  of  Marlborough  {z).    It  is  clear, 
therefore,  that  the  right  of  a  judgment  creditor,  to  come  into 
equity,  is  not  founded  on  any  lien  he  may  have  upon  the  equity  of 
redemption.    The  appellant's  counsel  argue  as  if  it  was  a  case  of 
legal  assets.      It  is  not  so  :  the  mortgage  is  prior  to  the  judgment. 
The  local  statutes,  referred  to  by  the  appellant's  counsel,  do  not 
make  a  judgment  debt,  a  charge  upon  the  equity  of  redemption,  but 
only  upon  the  slaves  remaining  in  the  possession  *of  the  debtor,      [  *4i3  ] 
and  unmortgaged.      It  is  not  the  practice  to    make  judgment 
creditors  of  a  mortgagor,   parties  to  a  bill  of  foreclosure.      A 
difference   may  now  arise  upon  the  1  &  2  Vict.   c.   110,   which 
gives  judgment  creditors  equitable  charges  upon  real  estate,  but 
the  present  case  is  not  affected  by  that  Act.    The  appellant  was 
not,  therefore,  a  necessary  party  to  the  suit  by  the  respondent. 
Supposing  that  point  to  be  doubtful,  is  it  to  be  said,  that,  in  the 
absence  of  any  evidence  to  prove  collusion,  she  is  at  liberty  to  file 
such  a  bill  as  this,  instead  of  one  for  redemption  ?    The  case  made 
by  the  appellant's  bill,  is  one  of  prior  equity  and  lien ;  there  was  no 
evidence  of  either ;  neither  was  it  established,  in  evidence,  that  any 
portion  of  the  purchase-money  of  the  estate  and  slaves,   bought 
by  Fairclough,  remained  unpaid ;  and  even  if  it  was  so,  and  the 

(1)  1  Yes.  Jr.  431.  (3)  45  B.  B.  304  (3  My.  &  Gr.  407, 

(2)  2  Atk.  290.  415). 
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GoBDoir      appellant  had  an  equitable  lien,  in  respect  of  the  same,  such  lien 
HoBSFALL.    was  not  available  against  the  respondents'  mortgage.    The  bill 
was,  therefore,  properly  dismissed,  as  against  the  respondent. 

(Lord  Lanqdale  :  Could  the  appellant  have  filed  a  bill,  praying 
that  the  executors  might  redeem  the  mortgage,  for  her  benefit, 
without  offering  to  make  up  any  deficiency  ?) 

In  Pearse  v.  Hewitt  (i),  it  was  held,  that  you  could  only  bring  a 
mortgagee  into  Court  for  the  purpose  of  redeeming  him;  and, 
having  been  made  a  party  to  the  bill,  which  did  not  pray  for 
redemption,  a  demurrer  by  him  for  multifariousness  was  allowed. 
The  order  for  leave  to  intervene  was  made  solely  upon  the  ground 
of  the  appellant  having  a  suit  pending,  upon  which  she  might 
ultimately  establish  some  right,  or  equity,  on  the  testator's  estate ; 
this  was  the  ground  upon  which  her  petition  for  leave  to  intervene 
[*4i4]  was  founded,  and  *her  right  to  maintain  the  exceptions,  by  her 
taken  to  the  Master's  report  in  that  suit,  depended  upon  the  issue 
of  her  own  suit ;  and  such  suit  having  been  dismissed,  as  against 
the  respondent,  the  appellant's  right  to  maintain  the  exceptions,  in 
the  former  suit,  failed,  and,  as  a  matter  of  course,  the  order  giving 
leave  to  intervene  was  gone  also.  If  the  order  in  Gordon  v.  Dun- 
atone,  be  reversed,  then  the  exceptions  would  be  revived,  and  it 
would  be  a  matter  of  course,  to  dismiss  the  order  of  the  2nd  of 
December,  1844 ;  but  if  the  order  dismissing  the  bill  in  Gordon  v. 
Dunstone,  be  allowed  to  stand,  the  other  must  stand  also.  The 
accounts  would  have  been  taken  in  quite  a  different  manner  had 
the  appellant  established  her  claim  in  her  own  suit. 

Mr.  Wigram,  in  reply : 

This  is  not  the  case  of  a  mortgagee  simply  foreclosing ;  the  suit 
of  HorsfaU  v.  Ditnatone  is  for  the  extraordinary  remedy  of  a  sale, 
and  a  judgment  creditor  is  not  made  a  party  to  the  suit.  It  was, 
therefore,  defective  for  the  want  of  proper  parties,  as  such  creditor 
was  a  necessary  party.  The  cases  cited  on  the  other  side,  only 
show  that  judgment  creditors  were  not  necessary  parties  to  a  bill 
of  foreclosure.  This  bill  prays  a  sale,  which  is  essentially  different 
from  a  foreclosure ;  as  the  appellant  was  not  a  party  to  that  suit, 
she  had  a  right  to  intervene  and  watch  the  accounts. 

(Mb.  Pembebton  Leigh  :  What  is  the  effect  of  a  judgment  against 
executors  ?) 

(1)  7  Sim.  471. 
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It  is  analogous  to  the  case  of  an  intestacy,  and  the  intestate  leaving  Gobdok 
a  bond  debt.  *  *  The  33  Geo.  III.  c.  16,  was  passed  for  the  purpose  horbkall. 
of  giving  effect  to  a  judgment  before  execution.  The  respondent  [  ^^^  ] 
does  not  deny  that  we  have  a  right  to  file  a  bill,  as  a  judgment 
creditor,  but  she  says  that  the  appellant's  right,  as  against  him,  is 
confined  to  a  mere  right  to  redeem,  and  for  that,  M^Donough  v. 
Sheicbridge^  and  Drew  v.  O'Hara^  are  cited.  These  cases  are  distin- 
gnishable  from  the  present ;  the  prior  mortgagee  had  not  come  to 
the  Court  for  a  sale,  as  in  the  present  case.  It  was  next  contended 
that  the  Statute  of  Frauds  gave  execution  against  trust  estates, 
bat  not  against  an  equity  of  redemption.  Lyster  v.  DoUand,  and 
Plmket  V.  PensoUy  which  were  cited  in  support  of  this  position, 
only  decide,  that  an  equity  of  redemption  of  a  term  could  not  be 
taken  in  execution ;  they  are  no  authority,  that  a  judgment  creditor 
has  not  a  lien  of  some  description,  on  the  estate  :  if  not,  how  can 
he  come  to  redeem  ?  Neither  does  the  case  of  Neate  v.  The  Duke  of 
Marlborough  apply ;  for  the  sole  question  held  there,  was,  that  a 
judgment  creditor  who  sought  relief  in  equity  against  his  debtors' 
equitable  interest  in  freehold  property,  ought  previously  to  sue  out 
an  elegit.  We  are  in  the  position  of  a  party  who  has  taken  out 
execution,  as  the  Jamaica  Act,  88  Geo.  III.  c.  28,  s.  8,  makes  an 
execution  lodged,  equivalent  to  a  writ  of  execution  levied.  In 
Sharpe  v.  The  Earl  of  Scarborough  (i),  it  was  held  that  an  equity  of 
redemption  of  a  mortgage  in  fee,  was  not  equitable  assets,  as  against 
^judgment  creditors,  and  that  a  judgment  creditor,  was  entitled  to  [  *416  ] 
priority  over  a  simple  contract  creditor,  as  against  the  equity  of 
redemption. 

(Lord  Brougham  :  You  contend  that,  when  there  is  a  mortgage,  a 
judgment  creditor,  and  a  second  mortgage,  and  then  a  sale,  that 
upon  a  question  arising,  whether  the  produce  of  the  equity  of 
redemption  is  to  be  treated  as  equitable  assets  or  not,  it  gives  the 
judgment  creditor  a  lien  upon  the  equitable  assets  ?) 

Yes ;  but  the  respondent,  Horsfall,  says  that  if  that  be  so,  yet  that 
a  judgment  creditor  of  the  mortgagor  is  not  a  necessary  party,  to  a 
suit  of  this  kind,  where  a  mortgagee  prays  for  a  sale.  The  practice 
in  England  is  to  make  a  judgment  creditor  a  party  to  a  bill  of  fore- 
closure. 

(Lord  Lanodalb  :  A  judgment  creditor  may  be  a  proper  party, 

(1)  4Vee.  538. 
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OoBDOH      but  is  he  a  necessftry  party  ?  Do  you  put  him  in  the  same  position 
HoBflrALL.    fts  a  second  mortgagee  ?    If  a  judgment  creditor  has  taken  out  an 
elegit,  is  he  to  be  considered  in  the  same  position  as  a  second 
mortgagee  7) 

He  is  a  necessary  party,  since  the  statutes  3  &  4  Vict.  c.  105 : 
BoUeaton  v.  Morton  (i).  An  elegit  is  never  sued  out,  unless  the 
party  is  about  to  take  proceedings  upon  it.     *    *     * 

1846.        The  Bight  Hon.  T.  Pembebton  Leigh: 

Dee.  16. 

This  case  comes  before  the  Court,  upon  two  appeals  from  the 

^  ^  Court  of  Chancery,  in  Jamaica,  brought  by  the  same  appellant, 
Miss  Gordon :  the  one,  against  a  decree,  in  a  cause  of  Gordon  v. 
Dunstone;  the  other  against  an  order,  in  a  cause  of  HorsfaU  v. 
Dunstone.  It  is  on  the  first  only  of  these  appeals,  that  we  are  able, 
at  present,  to  pronounce  an  opinion.  The  case,  in  substance,  is  as 
follows :  In  1823,  William  Fairclough  was  the  owner  of  several 
estates  in  Jamaica,  with  slaves  and  stock  upon  them ;  on  the  19th 
of  May,  1828,  he  mortgaged  these  estates,  with  the  slaves  and 
stock,  to  Messrs.  Horsfall  and  Hodgson,  of  whom,  Mr.  Horsfall,  the 
respondent,  is  the  survivor.  In  the  same  year,  Fairclough  died, 
having  made  a  will,  by  which  he  appointed  Dunstone  and  several 
other  persons,  executors.  He  devised  his  real  estates  to  his  executors, 
upon  certain  trusts,  not  necessary  to  be  stated.  Fairclough,  at  his 
death,  was  indebted  to  Miss  Gordon,  the  appellant,  in  a  considerable 
sum  of  money,  secured  by  his  bond,  to  a  trustee,  for  her ;  and  in 
October,  1824,  judgment  was  recovered  in  Jamaica,  upon  this  bond, 
against  the  qualified  executor  of  the  testator,  and  a  writ  of  execution 
issued  on  the  judgment.  The  judgment  was  afterwards  assigned  to 
the  appellant ;  and  it  is  alleged  by  the  appellant,  that,  by  the  local 
[  *418  ]  laws  of  Jamaica  she  became  entitled  to  the  *same  rights  against 
the  estate  of  the  obligor,  as  if  the  judgment  had  been  recovered 
against  the  obligor,  in  his  lifetime,  by  the  appellant  personally. 
This  has  not  been  disputed  by  the  respondent,  and  we  assume 
it  to  be  so.  In  December,  1836,  Messrs.  Horsfall  and  Hodgson, 
the  mortgagees,  filed  their  bill  in  the  Court  of  Chancery,  in  Jamaica, 
against  Dunstone,  as  the  only  executor  and  trustee  of  Fairclough, 
in  the  island,  and  against  some  other  persons  claiming  charges 
under  his  will,  upon  his  real  estate.  The  bill  prayed  an  account  of 
what  was  due  upon  the  plaintiff's  mortgage,  and  that  the  amount, 

(1)  1  Con.  &  Law.  252. 
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together  with  their  costs,  might  be  paid,  by  a  day  to  be  appointed,      Qobdok 

or,  in  default  thereof,  that  the  estates,  stock,  and  slaves,  or  a    hobsfall. 

competent  part  thereof,  might  be  sold ;  that,  out  of  the  monies,  the 

plaintiffs  might  be  paid  their  debt  and  costs ;  and  that  the  residue 

of  such  sale  monies,  if  any,  might  be  applied  as  the  Court  should 

direct ;  and  that  all  proper  and  necessary  parties  might  be  ordered 

to  join  in  such  sale,  and  execute  to  the  purchaser  or  purchasers  of 

the  said  premises  all  such  deeds,  conveyances,  and  assurances,  as 

should  be  approved  of  by  the  Master,  in  case  the  parties  should 

disagree  about  the  same ;  and  for  a  receiver  and  manager  to  be 

appointed  over  the  said  estate.    The  bill  stated,  that  there  were 

judgments  against  the  estate  of  Fairclough,  to  a  large  amount ;  but 

none  of  the  judgment  creditors  were  made  parties.     This  bill  did 

not  pray  any  general  administration  of  the  estate  of  Fairclough,  nor 

payment  of  the  mortgage  debt,  out  of  any  other  assets,  than  the 

mortgage  property.    The  appellant,  not  being  made  a  party  to  this 

bill,  was  left  at  liberty  to  take  such  proceedings  at  law,  or  in  equity, 

as  her  title  was  sufficient  to  maintain.    Against  the  mortgaged 

property  she  *could  take  no  proceedings  at  law,  under  her  judgment;       [  *^i^  ] 

for  an  equity  of  redemption  was  not  subject  to  a  writ  of  execution, 

but,  in  equity,  she  was  entitled  against  the  mortgagees  to  redeem, 

and  as  against  the  executors  and  trustees,  to  have  a  general  account 

of  assets,  and  to  maintain  a  suit  for  these  purposes.    The  appellant, 

however,  conceived  herself  to  be  entitled  to  obtain  much  more 

extensive  relief,  than  this,  against  both  the  mortgagees,  and  the 

representatives  of  Fairclough.    As  to  a  portion  of  the  property 

included  in  the  mortgage,  viz.,  the  Dumfries  estate,  with  the  stock 

and  slaves  upon  it,  she  alleged,  that  it  had  been  sold  by  her  to 

Fairclough,  and  that  the  debt  secured  by  her  judgment,  consisted 

of  purchase-money,  for  that  property,  remaining  unpaid ;  and  she 

insisted,  that,  in  respect  of  [that  property,  she  had  a  vendor's  lien, 

and  was  entitled,  in  equity,  to  be  preferred  to  the  mortgagees.   She 

alleged  further,  that,  by  collusion  between  the  mortgagees  and 

executors,  the  mortgage  had  been  improperly  kept  on  foot,  and 

items  fraudulently  introduced  into  the  mortgage  accounts,  partly 

on  the  part  of  the  executors,  and  partly  on  that  of  the  mortgagees, 

to  increase  the  apparent  amount  of  the  mortgage  debt,  beyond  the 

Bom  really  due ;  and  she  insisted,  that  the  executors,  had,  in  other 

respects,  committed  a  devastavit^  for  which  t^ey  were  personally 

liable.    Under  these  circumstances,  on  the  12th  of  April,  1887,  she 

filed  her  bill  in  the  Court  of  Chancery,  in  Jamaica,  the  dismissal  of 

B.E. — ^VOL.  LXX.  5 
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GoBDON      which,  as  against  Horsfall,  the  respondent,  is  the  groond  of  the  first 

HoBSFALL.    appeal.    It  is  necessary  to  examine,  with  some  minuteness,  the 

frame  of  this  bill,  as  far  as  it  affects  the  respondent.    It  professes 

to  be  filed  by  the  appellant,  on  behalf  of  herself,  and  all  other  the 

[  •420  ]  creditors  of  Fairclough.  It  is  filed  against  Dunstone,  *the  surviving 
executor  of  Fairclough,  resident  in  the  island,  and  against  Horsfall 
and  Hodgson,  and  several  other  parties.  It  insists  on  the  plaintiff's 
right  to  priority  over  the  mortgagees,  in  respect  of  the  Dumfries 
estate,  and  that,  if  the  testator's  personal  estate  should,  on  a  fair 
account  thereof  being  taken,  prove  to  be  deficient  to  satisfy  her  lien, 
with  the  interest  accrued  thereon,  such  deficiency  ought  to  be  made 
good  out  of  the  Dumfries  Mountain  estate,  and  the  compensation- 
money,  in  respect  of  the  slaves  sold  therewith,  and  the  rents  and 
profits  thereof,  and  that  the  same,  or  a  sufficient  part  thereof,  ought 
to  be  sold  for  that  purpose ;  it  disputes  the  fact  of  payment  of 
7,0002.,  part  of  the  consideration  for  the  mortgage;  it  charges 
collusion  between  the  mortgagees  and  executors,  in  the  management 
of  the  mortgaged  estates,  and  alleges  the  introduction  into  the 
mortgage  accounts,  of  various  improper  items,  so  as  fraudulently 
to  increase  the  amount  appearing  due  on  the  mortgage :  and  it 
charges  other  acts  of  misconduct  by  the  executors.  It  then  prays 
a  declaration  that  the  plaintiff  has  a  prior  lien  on  the  Dumfries 
Mountain  estate  and  slaves;  an  account  of  what  is  due  to  the 
plaintiff,  and  the  other  creditors  of  Fairclough ;  an  account  of  the 
personal  estate  of  Fairclough,  and  an  application  of  it,  in  pay- 
ment of  the  plaintiff's  judgment  debt,  and  debts,  in  equal  degree, 
according  to  their  priorities ;  and,  if  the  personal  estate  should  be 
insufficient,  then  that  the  appellant's  judgment  debt  might  be  paid 
out  of  the  Dumfries  Mountain,  and  other  real  estates ;  that  for  this 
purpose,  the  real  estates,  or  a  competent  part,  might  be  sold,  and 
that  all  proper  parties  might  be  ordered  to  join  in  the  sale,  and 
that,  out  of  the  proceeds  of  the  sale,  the  plaintiff  might,  in  the  first 

[  ^421  ]  place,  be  paid  her  full  costs  *of  suit ;  in  the  next  place,  that  the 
money  to  arise  from  the  Dumfries  Mountain  estate  might  be  applied, 
as  far  as  it  would  extend,  in  payment  of  what  was  due  to  the 
plaintiff ;  and,  as  to  the  money  to  arise  by  sale  of  the  other  real 
estates  of  the  testator,  in  paying  to  Horsfall  and  Hodgson  such  sum 
as  might  (on  taking  ]the  account  therein  prayed  to  be  taken),  and 
should  be  found  to  be  due,  and  owing  to  them,  bond  fide,  on  their 
said  mortgage  security,  in  case  they  should  consent  to  join  in  the 
sale,  lastly  thereinbefore  prayed ;  and,  in  the  next  place,  in  payment 
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of  what  might  be  foand  due  to  the  plaintiff,  and  the  other  creditors,  Gordon 
who  shoald  come  in,  and  contribute  to  the  expenses  of  the  suit.  It  horsfall. 
then  prayed  relief  against  the  executors,  in  respect  of  certain  specific 
acts  of  miscondnct  alleged  against  them,  and  various  accounts  and 
inquiries,  for  the  purpose  of  ascertaining  what  was  due  on  the 
mortgage,  and  the  disallowance  of  various  charges  and  items, 
alleged  to  have  been  fraudulently  introduced  into  the  mortgage 
accounts,  by  collusion  between  the  mortgagees  and  executors.  It 
prayed  also  specific  relief  against  the  executors,  in  respect  of  alleged 
misconduct  on  their  parts,  and  the  appointment  of  a  manager, 
consignee,  and  receiver. 

No  judgment  creditor  was  made  a  defendant  to  this  bill. 

The  bill  did  not  seek  to  redeem  the  mortgage,  but,  on  the 
contrary,  sts  to  a  portion  of  the  property,  disputed  the  mortgagees' 
title ;  it  did  not  seek  a  sale  against  the  mortgagees,  but  merely  prayed 
such  sale  if  the  mortgagees  consented ;  if  not,  any  sale  was  to  be 
subject  to  the  mortgage.  There  could  be  no  right  to  take  the  mort- 
gage accounts  in  the  suit,  unless,  either  by  redemption  or  sale,  the 
mortgage  debt  was  to  be  *paid,  but  as  this  bill  was  framed,  no  pay-  [  ^^22  ] 
ment  could  be  had  by  the  mortgagees  unless  they  thought  fit  to  join 
in  the  sale. 

On  the  18th  of  October,  1887,  Horsfall,  who  had  survived  Hodgson, 
his  partner,  filed  a  general  demurrer  to  this  bill,  for  want  of  equity. 
The  demurrer  came  on  for  argument  on  the  81st  of  January,  1888, 
and,  as  appears  from  the  order  made  on  that  occasion,  the  objection 
"  that  the  plaintiff  had  not,  by  her  bill,  offered  to  redeem  the  mort- 
gage to  Horsfall,  in  the  pleadings  stated,  or  to  pay  whatever  might 
be  due  thereon,  when  the  amount  thereof  prayed  by  her  bill  was 
taken,  as  she  ought  to  have  done,*'  was  distinctly  taken  at  the  Bar. 
Whatever  might  be  the  value  of  that  objection,  in  ordinary  cases,  it 
was  clear  that  it  could  not  sustain  a  general  demurrer  to  the  bill,  in 
this  case,  for  facts  were  stated,  entitling  the  plaintiff  to  priority  over 
the  mortgage  as  to  a  portion  of  the  property  included  in  it.  The 
demurrer  was,  therefore,  most  properly  overruled.  The  plaintiff, 
however,  had  distinct  notice  of  the  objection,  which  the  defendant 
insisted  on,  with  respect  to  the  omission  of  any  offer  to  redeem. 
The  defendant  obtained  leave  to  appeal  against  the  order  over- 
ruling the  demurrer,  a  proceeding,  however,  which  he  afterwards 
abandoned. 

On  the  28th  of  July,  1888,  the  respondent,  Horsfall,  procured  an 
order  for  setting  down  the  suit  of  HorBfaU  v.  Dunstone,  for  hearing. 
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QoBDON  On  the  28th  of  August,  1838,  the  appellant  presented  her  petition  in 
HoBSPALL.  the  two  causes  of  Gordon  v.  Dunstone,  and  Horsfall  v.  Dunstone, 
alleging  that  improper  delays  were  interposed  by  the  defendants  to 
the  progress  of  the  suit  of  Gordon  v.  Dunstone,  and  praying,  that 
"either  the  two  causes  of  Gordon  v.  Dunstone,  and  HorsfaU  v. 
[  '^^s  ]  Dunstone  *might  be  heard  together,  as  soon  as  the  appellant  should 
be  able  to  surmount  the  difficulties  and  delays  thrown  in  her  way, 
by  the  complainant,  in  the  cause  of  HorsfaU  v.  Dunstone,  or  that 
the  appellant  might  be  at  liberty  to  intervene,  as  a  party  to  the  suit 
of  Horsfall  v.  Dunstone,  and  to  come  in  and  set  up  her  right  therein, 
and  lay  before  the  Master  a  statement  of  facts,  with  such  objections 
to  Horsfairs  accounts  as  she  might  be  advised." 

This  petition  was  heard  on  the  28th  and  29th  of  September,  1838, 
when  the  following  order  was  made :  ''  That  the  petitioner,  the 
appellant,  be  permitted  to  intervene,  as  a  party  to  the  suit  of 
HorsfaU  v.  Dunstone,  and  to  come  in  and  set  up  her  rights  therein, 
and  lay  before  the  Master  a  statement  of  facts,  with  such  objections 
to  the  complainant's  accounts  as  she  might  be  advised."  This 
order  has  not  been  appealed  from ;  and  it  was  afterwards  embodied 
in  the  decree,  made  on  the  hearing  of  the  cause  of  HorsfaU  v. 
Dunstone,  on  the  SOth  of  January,  1889.  That  decree  was  as 
follows:  "That  it  should  be  referred  to  the  Master,  to  take  an 
account  of  what  was  due  to  the  complainant,  Horsfall,  under  the 
indenture  of  mortgage,  of  the  19th  of  May,  1823,  for  principal  and 
interest  on  the  mortgage-debt  thereby  secured,"  &c. ;  and  it  was 
further  ordered,  that  Ann  Carr  Gordon,  the  appellant,  "  should  be 
permitted  to  come  in  and  attend  the  Master,  in  the  taking  of  the 
aforesaid  account,  and  lay  before  him  such  objections  as  she  might 
be  advised,  as  directed  by  the  order  of  the  28th  and  29th  days  of 
September,  1838,  subject  to  all  objections  and  arguments  which 
may  be  urged  against  the  same,  by  Ann  Carr  Gordon ;  "  and  the 
further  consideration  was  reserved. 
[  ♦424  ]  Under  these  orders  the  appellant  was  at  liberty  to  *attend  the 

proceedings  in  the  suit  of  HorsfaU  v.  Dunstone,  as  if  she  had  been 
made  a  party.  It  appears,  that  she  did  carry  in  objections  to  the 
Master's  report,  of  the  amount  due  to  Horsfall,  which  objections 
were  overruled ;  and  on  the  5th  of  August,  1840,  the  Master  made 
his  report,  finding  a  very  large  sum,  exceeding  15,000L,  to  be  due  to 
the  respondent,  Horsfall.  To  this  report,  the  appellant  filed  sixteen 
exceptions,  on  the  21st  of  September,  1840,  under  leave  given  by 
the  Court,  on  her  petition  for  that  purpose.    In  the  meantime,  on 
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the  8th  of  August,  1840,  the  respondent  put  in  his  answer  to  the      Gordoit 
appellant's  bill.    By  that  answer,  he  disputed  the  priority  claimed    hobsfall. 
by  the  appellant ;  he  denied  the  collusion  and  fraud  imputed  by  the 
bill,  and  he  stated  the  proceedings  which  had  taken  place  in  the  suit 
of  HorsfaU  v.  Dunstone. 

On  the  2nd  and  8rd  of  February,  1841,  the  appellant's  exceptions 
in  the  suit  of  HorsfaU  v.  Dunstone  were  heard,  when  the  following 
order  was  made :  ''  His  Excellency  the  Chancellor,  declared,  that 
he  could  not  issue  any  order  on  the  exceptions,  until  it  should  be 
determined,  at  the  hearing  of  the  cause  of  Gordon  v.  Dunstone^ 
whether  or  not  the  exceptions,  in  respect  of  her  judgment  demand, 
in  the  pleadings  mentioned,  had  a  valid  claim  on  the  mortgaged 
premises,  in  the  pleadings  mentioned :  but  the  Chancellor  was 
pleased  further  to  declare,  that  if  such  judgment  demand  should,  at 
sQch  hearing,  be  established,  as  a  just  claim  on  the  mortgaged 
premises,  and  if  there  should  be  no  other  funds  from  which  the 
claim  could  be  satisfied,  he  would  then  refer  back  the  report  of  the 
Master,  for  further  consideration  and  inquiry,  with  such  directions 
as  should  appear  proper ;  and  the  Chancellor  postponed  all  order 
on  the  exceptions,  until  after  the  suit  *of  Gordon  v.  Dunstone  should  [  •i26  ] 
have  been  heard,  and  ordered,  that  the  costs  of  all  parties  on  the 
argument  thereof  should  abide  the  further  order  of  the  Court" 
The  effect  of  which  we  shall  have  presently  to  consider. 

On  the  30th  of  November,  1848,  the  appellant's  suit,  of  Gordon 
?.  Dunstone,  came  on  for  hearing,  before  the  Yice-Chancellor  of 
Jamaica.  The  appellant  failed  in  establishing  her  claim  of  priority 
over  Horsfall,  as  to  any  portion  of  the  property,  and  she  also  failed 
in  proving  any  collusion  between  the  mortgagees  and  executors,  and 
the  bill  against  all  the  defendants  was  dismissed  with  costs.  The 
only  circumstance  which  could  have  justified  the  dismissal  of  the 
bill  against  the  representatives  of  Fairclough,  was  the  failure  of  the 
plaintiff  to  prove  her  debt ;  whether  there  was  any  such  failure 
does  not  very  distinctly  appear.  However,  the  cause  was  reheard 
on  the  81st  of  January,  1844,  when  the  plaintiff's  debt  being  proved, 
the  bill  was  still  dismissed  with  costs  .against  Horsfall ;  but  as  to 
the  other  defendants,  a  decree  was  made,  directing  an  account  of 
the  testator's  debts,  and  various  accounts  and  inquiries  with  respect 
to  the  testator's  estate,  as  to  which  no  complaint  is  made  by  either 
party. 

It  is  against  this  decree,  as  far  as  it  dismissed  the  bill  against 
HorsfaU,  that  the  first  appeal  is  brought.    The  dismissal  appears 
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Gordon  to  have  proceeded  on  the  ground,  that  the  bill  did  not  offer  to 
HoBSFALL.  redeem  the  mortgage,  and  that  the  plaintiff  could  not  be  entitled  to 
take  the  accounts  against  the  mortgagee  upon  any  other  terms.  It 
was  urged,  on  the  part  of  the  appellant,  that  it  was  not  necessary 
for  the  plaintiff  to  offer  to  redeem  the  mortgage,  but  that,  if  it  were 
necessary,  it  was  sufficient  to  make  the  offer  at  the  Bar,  without 

L  '^se  ]  *making  it  by  the  bill.  In  support  of  this  latter  proposition, 
Parker  v.  Alcock  and  Clarke  v.  Tipping,  were  referred  to,  in  which 
it  was  held,  that,  when  a  party  was  entitled  to  relief  upon  terms, 
the  Court  might  impose  those  terms  as  the  condition  of  granting 
relief,  and  that  it  was  not  necessary  that  the  plaintiff  should  offer 
them  by  his  bill.  But,  in  a  bill  to  redeem  a  mortgage,  redemption 
is  the  substance  of  the  relief  to  which  the  plaintiff  is  entitled,  and 
the  accounts  are  merely  ancillary  to  it,  and  the  plaintiff  must  both 
state  and  prove  a  case,  to  entitle  him  to  redeem.  With  respect  to 
the  necessity  of  praying  redemption  by  the  bill,  where,  as  in  Ireland 
and  Jamaica,  the  practice  of  the  Court  is  to  decree  a  sale,  instead 
of  a  foreclosure,  several  cases  are  to  be  found  in  the  books.  The 
cases  of  M'Donough  v.  Shewbridge  (i),  and  Dretv  v.  O'Hara  (2), 
support  the  doctrine,  that  the  bill  must  offer  to  redeem,  where 
a  prior  incumbrancer  is  brought  before  the  Court.  The  case 
of  Balfe  V.  Lord^  as  it  is  reported  (3),  might,  at  first,  seem  to 
support  the  contrary  proposition.  There,  a  mortgagee,  entitled  to 
a  first  and  third  mortgage,  brought  an  intervening  incumbrancer 
before  the  Court.  The  plain  tiff  prayed  a  sale  and  application  of  the 
proceeds  in  payment  of  the  charges,  but  did  not  by  his  bill  offer 
to  redeem  the  second  mortgage ;  and  it  might  appear  that  the 
Chancellor,  Sir  Edward  Suoden,  thought,  that,  in  Ireland,  where, 
as  in  Jamaica,  the  Court  decrees  a  sale  instead  of  a  foreclosure, 
such  an  offer  might  be  dispensed  with.  But  the  report  of  the  same 
case  (4)  is  fuller,  and  seems  more  accurate ;  and  by  that  report,  it 
is  clear,  that  the  Chancellor  thought  that  redemption  was  the  only 

[  *427  ]  relief  to  which  the  plaintiff  was  ^entitled,  that  there  ought  to  have 
been  in  the  bill  an  offer  to  redeem,  and  he  only  disallowed  the 
objection,  because,  not  being  raised  by  the  answer,  it  came  by 
surprise  upon  the  plaintiff  at  the  hearing.  However,  he  imposed 
upon  the  plaintiff  the  necessity  of  redeeming  the  second  mortgage. 
This  case,  therefore,  so  far  from  supporting  the  present  bill,  is 
rather  an  authority  against  it.     It  shows,  that  redemption  is  the 

(1)  2  Ball  &  Bea.  655.  (3)  1  Con.  &  Law.  519. 

(2)  2  BaU  &  Bea.  562.  (4)  59  B.  B.  786  (2  Dr.  &  War.  480). 
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only  relief  to  which  a  sabseqnent  incumbrancer  is  entitled  against      Oordok 
a  prior  incombrance,  even  where  the  Court  decrees  a  sale,  instead    hobsfall. 
of  a  foreclosure,  and  it  leads,  by  inference,  to  the  conclusion,  that 
the  objection,  if  taken  in  proper  time,  must  be  allowed.     Here  the 
plaintiff,  by  the  demurrer,  had  notice  of  the  objection ;  it  does  not 
appear,  that,  at  the  Bar,  she  offered,  or  was  willing,  to  redeem, 
and,  if  she  had  offered  to  do  so,  her  bill  was  filed  for  a  wholly 
different  and  inconsistent  purpose ;  it  sought  relief  of  an  entirely 
different  kind,  and  was  quite  incapable  of  being  used  as  a  bill  for 
redemption.     Upon  this  point,  the  cases  referred  to  by  the  respon- 
dent, of  Troughton  v.  Binkes,  and  Martinez  v.  Cooper,  are  very 
material  and  decisive.     It  is  then  said,  that,  at  all  events,  the 
plaintiff,  as  a  judgment  creditor  with  a  writ  of  execution,  had  an 
equitable  lien  on  the  mortgaged  estates,  in  respect  of  which  she  was 
entitled  to  be  present  at  taking  the  mortgage  accounts,  and  that 
she  ought  to  have  been  made  a  party  to  Horsfall's  suit ;  and  that 
her  bill  may  be  considered  as  a  cross-bill  for  that  purpose,  inasmuch 
as  the  proceedings  in  that  suit,  although  not  mentioned  in  her  bill, 
are  stated  in  the  defendant's  answer.      The  respondent,  on  the 
other  hand,  insists,  that  the  plaintiff,  as  a  judgment  creditor,  had 
no  lien  upon  the  mortgaged  property,  but  merely  a  right  to  come 
into  equity,  and  remove  the  ^legal  impediment  to  the  execution  of      [  ^428  ] 
her  judgment  by  redeeming  the  legal  mortgage.    In  support  of  this 
view  of  the  case,  Neate  v.  The  Duke  of  Marlborough,  and  other  cases, 
are  referred  to ;  and  it  was  stated  at  the  Bar,  that  the  practice  in 
England  is  now  to  make  the  judgment  creditor  a  party  to  a  bill  of 
foreclosure.    If  it  were  necessary,  in  this  case,  to  decide  these 
points,  there  might,  perhaps,  be  found  to  be  considerable  difficulty 
in  the  case  cited  by  the  appellants,  of  RoUeston  v.  Morton  (i),  and 
which  is  more  fully  reported  in  1  Dr.  &  War.  171.     The  Court 
was  of  'opinion,  that,  even  before  the  recent  statute,  all  judgment 
creditors  were  necessary  parties  in  such  cases;  and  Sir  Edwabd 
SuoDEN  stated,  that  it  was,  in  England,  the  invariable  practice  to 
bring  them  before  the  Court.     But  it  appears  to  us,  that,  sup- 
posing the  plaintiff  ought  to  have  been  a  party  to  Horsfall's  suit,  for 
the  purpose  of  watching  the  mortgage  accounts,  she  had  already 
obtained,  in  substance,  that  relief ;  for  she  had  procured  an  order, 
under  which  she  was  entitled  to  be  treated  as  a  party  in  that  cause, 
and  to  attend  the  passing  the  accounts ;  and  this  appeared  at  the 
hearing  of  her  suit.    The  special  case,  therefore,  attempted  to  be 
(1)  1  Con.  &  Law.  2o2. 
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GoRDOK      made  against  Horsf all,  having  entirely  failed,  and  no  offer  to  redeem 
HoBSFALL.    being  made,  the  bill  appears  to  us  to  have  been  properly  dismissed 
against  him,  and  we  think  that  the  decree  appealed  from  mast  be 
affirmed,  with  costs. 

The  question,  then,  remains  upon  the  second  appeal,  whether 
we  are  to  alter  the  order  in  Horsfall  v.  Dunstone,  overruling,  in 
substance,  the  appellant's  exceptions.  If  we  were  to  reverse  this 
order,  the  effect  would  be  to  open  the  accounts,  at  present  closed 

[  *429  ]  between  the  executors  and  the  mortgagees,  and  the  effect  *of  some 
of  them  might  be  injuriously  to  affect  the  interests  of  the  executors. 
Now,  those  parties  have  not  been  served  with  this  appeal,  and  we 
think  that  we  cannot  dispose  of  this  question  without  hearing  those 
parties,  if  they  wish  to  be  heard.  This  appeal,  therefore,  must 
stand  over,  and  intimation  must  be  given  to  the  executors,  that  if 
they  wish  to  be  heard  upon  it,  we  will  hear  them,  before  expressing 
any  opinion ;  but  if  they  do  not  wish,  as  probably  they  may  not,  to 
appear,  we  shall  then  be  ready  to  dispose  of  this  appeal  without  any 
further  argument. 

The  appeal  stood  over  for  six  months,  and  the  executors  of 
Fairclough  not  having  appeared  or  expressed  any  wish  to  be 
heard  upon  the  second  appeal,  judgment  was  delivered,  as 
follows,  by 

1847.        Thb  Bight  Hon.  T.  Pbmbbbton  Lbigh  : 

'  This  appeal  is  brought  from  two  orders  of  the  Court  of  Chancery 

in  Jamaica,  made  in  a  cause  of  Horafall  v.  Dunstone.  The  case 
was  argued  before  us  some  months  ago,  together  with  another 
appeal,  by  the  same  appellant,  against  a  decree  of  the  same  Court, 
in  a  cause  of  Gordon  v.  Horsfall,  relating  to  the  same  subject- 
matter.  The  latter  appeal  was  disposed  of  soon  after  the  argument; 
in  the  present  case,  judgment  was  reserved,  in  order  to  give  certain 
parties  who  might  possibly  be  interested,  and  who  had  not  been 
regularly  served  with  process,  an  opportunity  of  appearing,  and 
arguing  the  case,  if  they  should  think  fit  so  to  do.  They  have  not, 
however,  thought  it  necessary  to  appear,  and  we,  therefore,  proceed 
to  deliver  our  judgment.  The  case,  as  far  as  it  is  necessary  to 
state  it  for  the  present  purpose,  was  this — [His  Lordship  then 
[  "^^so  ]  ^shortly  recapitulated  the  several  proceedings  in  the  two  suits  of 
Horsfall  v.  Dunstone^  and  Gordon  v.  Dunstone,  and  the  orders  and 
decrees  therein,  down  to  the  decree  of  the  81st  of  January,  1844, 
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on  the  rehearing  of  the  suit  of  Gordon  v.  DunsUme,  when  the  bil       Gordon 

was  dismissed  as  against  Horsfall  (i) — ^and  continued  as  follows :]    hoiwfall. 

The  principle  of  this  decree  was,  that,  as  the  appellant  had  proved 

her  judgment  debt,  she  was  entitled  to  a  decree  for  relief  against 

the  estate  of  Fairclough ;  but  as  she  had  not  made  out  her  special 

case  alleged  against  Horsfall,  and  had  not  offered  to  redeem  him, 

the  suit  against  him  could  not  be  maintained.  Against  this  decree, 

so  far  as  it  dismissed  the  bill  against  Horsfall,  Miss  Gordon 

obtained  leave  to  appeal.    Her  appeal  was  heard  before  us  at  the 

same  time  with  that  in  which  we  are  now  delivering  judgment, 

and  the  decree  complained  of  was  affirmed.    On  the  20th  of 

September,  1844,  the  respondent,  Horsfall,  presented  his  petition 

in  the  cause  of  Horsfall  v.  Dunatone,  praying,  that  the  Master's 

report,  dated  the  6th  of  August,  1840,  might  be  confirmed  absolute, 

and  that  the  cause  of  Horsfall  v.  Dunstone  might  be  set  down  to  be 

heard,  on  further  directions  and  on  the  costs  reserved ;  and  that  all 

costs  incurred  in  the  said  cause  by  the  unnecessary  intervention  of 

the  appellant  might  be  ordered  and  directed  to  be  borne  by  her. 

On  the  2nd  of  December,  1844,  that  petition  was  heard,  and  one  of 

the  orders  now  complained  of  was  made,  which  was  to  this  effect : 

that  the  Master's  report  should  be  confirmed  absolute,  and  that  the 

cause  of  Horsfall  v.  Dunstone  should  be  set  down  to  be  heard  on 

farther  directions  the  next  hearing  day.    On  the  18th  of  January, 

1845,  Miss  Gordon  obtained  leave  to  appeal  against  *this  order,      [  *43i  ] 

and  she  has  appealed  accordingly.     On  the  27th  of  January,  1846, 

the  cause  of  Horsfall  v.  Dunstone  was  heard  upon  further  directions, 

when  the  following  order  was  made  :  ''  That  the  several  defendants 

in  the  cause  of  Horsfall  v.  Dunstone^  on  or  before  the  1st  day  of 

May  next,  should  pay  unto  the  complainant  his  taxed  costs,  and 

also  the  sum  of  16,619Z.  Sa.  2^.,  with  interest  from  the  date  of  the 

Master's  report ;  and  in  default  thereof,  the  said  plantation,  &c., 

and  all  the  stock  upon  and  belonging  thereto,  and  all  other  the 

premises  comprised  in  the  said  indenture  of  mortgage,  should  be 

put  up  to  sale,  and   actually  sold,  &c.,  and  that  the  monies  to 

be  derived  from  such  sale  shall  be  paid  into  the  hands  of  the 

receiver-general  of  the  island,  and  remain  to  the  credit  of  the 

said  cause  of  Horsfall  v.  Dunstone  until  the  result  of  the  appeal  of 

the  appellant,  Ann  Garr  Gordon,  from  the  decree  in  Gordon  v. 

Dunstone,  shall  be  ascertained,  and  until  the  further  order  of  the 

Court ;  and  in  case  the  appellate  Court  shall  confirm  the  decree  of 

(1]  Ante,  p.  66. 
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Gordon  the  Coart,  then  that  the  Master  do,  out  of  the  said  sale  monies,  <te., 
HoBSFALu  in  the  first  place,  pay  complainant,  Horsfall,  his  costs,  and  in 
the  next  place,  the  sum  found  due  to  him  on  said  mortgage,  and 
pay  the  residue  as  the  Court  should  direct,  with  liberty  to  com- 
plainant, if  the  appellate  Court  should  make  any  other  order,  to 
apply  to  the  Court  for  further  directions."  Against  this  order, 
also,  the  appellant  has  appealed. 

The  propriety  of  both  orders  appears  to  us  to  depend  upon  the 
same  question,  viz.,  whether,  either  from  the  nature  of  the  case  or 
the  terms  of  the  order  of  the  2nd  and  8rd  of  February,  1841,  the 
dismissal  of  the  plaintiff's  bill,  in  Gordon  v.  Dunstone,  necessarily 

[  *^32  ]  drew  after  it,  the  disallowance  of  the  exceptions  in  the  case  *of 
Horsfall  v.  DUnstone.  Looking  at  the  cases  on  their  merits,  ii 
appears  to  be  free  from  doubt.  If  the  appellant  had  established 
such  a  case  as  entitled  her  to  attend  the  passing  the  accounts  in 
Horsfall  v.  Dunstone,  and  to  take  the  judgment  of  the  Master  upon 
objections  to  the  accounts  (and  the  order  giving  this  liberty  is  not 
in  dispute),  how  could  she  be  debarred  from  the  right  to  have  the 
judgment  of  the  Vicb-Chancbllor  upon  them  ?  If  she  was  to  come  in 
under  the  decree  as  a  party,  why  was  she  not  entitled,  like  any  other 
party,  to  the  benefit  of  appealing  from  the  Master  to  the  Court  ? 
It  is  said,  however,  that  the  order  of  the  3rd  of  February,  1841, 
excludes  her.  That  order  provides,  that,  if  the  judgment  demand 
should,  at  the  hearing,  be  established  as  a  just  claim  against  the 
mortgaged  premises,  and  if  there  should  be  no  other  funds  from 
which  the  claim  could  be  satisfied,  the  Court  would  direct  a  farther 
reference  ;  and  it  is  contended,  that  the  necessary  inference  is,  that 
unless  these  facts  appeared,  the  exceptions  would  be  overruled. 
This  does  not  appear  to  us  to  be  a  necessary  inference ;  but,  if  it 
was  so,  the  judgment  debt  was  established  as  a  just  claim  on  the 
mortgaged  premises — not,  indeed,  in  priority  to  the  mortgagees, 
which,  as  to  the  principal  part  of  the  property,  was  never  claimed, 
but  in  subordination  to  it.  The  right  to  attend  the  Master  could 
not  be  intended  to  depend  on  the  priority  of  claim,  for  in  that 
respect  the  plaintiff  had  nothing  to  do  with  the  accounts,  nor  could 
it  depend  upon  the  plaintiff's  success  in  impeaching  the  mortgage, 
or  proving  collusion  or  fraud,  for  in  that  case  she  would  have  been 
entitled  to  a  very  different  account  in  her  own  suit.  She  had 
established  the  only  right  which  made  her  a  proper  party  to  attend 

L'483]  the  taking  the  accounts  *in  Horsfall  v.  Dunstone.  The  bill,  as 
against  Horsfall,  failed,  not  because  she  had  not  made  out  her  title 
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specifically  against  the  mortgaged  estate,  but  because  she  had  not 
asked  the  proper  relief. 

It  appears  to  us,  therefore,  that  she  was  entitled  to  have  her 
exceptions  heard  and  disposed  of,  and  that  the  order  of  the  2nd  of 
December,  1844,  must,  therefore,  be  reversed,  and  that  the  Court 
most  be  directed  to  proceed  to  hear  the  appellant's  exceptions.  The 
order  on  further  directions  must,  of  course,  also  be  reversed  ;  but  if 
any  sale  has  taken  place  under  it,  probably  it  may  be  for  the  interest 
of  all  parties  that  it  should  not  be  disturbed,  and,  if  so,  some  words 
may  be  necessary  to  be  introduced  into  our  order. 

Declare  that  the  appellant  was  entitled  to  have  her  exceptions 
heard  and  disposed  of,  and  with  this  declaration  :  Reverse  the  two 
orders  complained  of.  Direct  the  Court  to  proceed  accordingly ;  but 
this  order  is  to  be  without  prejudice  to  any  sale  which  may  have 
taken  place  under  the  order  on  further  directions,  which  is  to  stand 
as  if  this  order  had  not  been  made. 


Gordon 
hobspall. 


On  Appeal  fboh  the  Chanobbt  Coubt  at  Tobk(i). 
FRANCIS  HART  DYKE  v.  THOMAS  WALF0RD(2). 

(5  Moore,  P.  C.  434^498 ;  S.  C.  12  Jur.  839.) 

Origin  of  the  jurisdiction  of  the  Church,  in  cases  of  testament  and 
intestacy;  not  distinctly  traceable. 

The  Church  never  had,  at  any  time,  in  this  country,  by  law,  any  beneficial 
interest  in  the  property  of  intestates,  but  merely  the  right  or  duty  of  jurisdic- 
tion and  administration,  and  the  right  of  possession,  for  the  latter  purposes. 

The  right  to  goods  belonging  to  persons  dying  intestate,  without  leaving 
husband  or  widow,  and  without  kindred,  as  bona  vacantia^  has,  from  the 
eariieet  times,  been  vested  in  the  King,  in  right  of  his  Crown. 

In  1377,  Edward  m.,  by  charter,  granted  to  his  son,  John  of  Gaunt, 
Duke  of  Lancaster,  the  county  of  Lancaster,  as  a  County  Palatine,  within 
his  Duchy  of  Lancaster,  "et  qusecumque  alia  libertates  et  Jura  Regalia  ad 
Comxtem  Palatinum  pertinentia,  adeo  integrd  et  libera  sicut  Comes  Cestrise 
infra  eundem  Comitatum  Cestri»  dinoscitur  obtinere."  By  subsequent 
charters,  and  Acts  of  Parliament,  the  Duchy,  and  such  rights  as  were 
originally  granted  with  it,  became  vested  in  her  Majesty,  by  a  title  distinct 
from  her  Crown.  Held,  that  the  words  of  the  charter  carried  the  right 
to  bona  vacantia,  as  Jura  Regalia,  to  the  Count  Palatine;  and  that  the 
Queen,  being  entitled  to  the  Duchy  of  Lancaster,  separate  from  the  Crown 


(1)  Present :  Lord  Brougham,  Lord 
Langdale,  Mr.  Baron  Parke,  Sir 
Herbert  Jenner  Fust,  the  Bight  Hon. 
Dr.  Lushington,  and  the  Right  Hon. 
T.  Pemberton  Leigh. 

(2)  Cited  by  Lord  Selbobitb,  L.  C, 
AUomey^OeMral  of  OtUario  v.  Mercer 
(1883)    8    App.    Caa.    767,    778,    62 


L.  J.  P.  C.  84,  49  L.  T.  312;  and 
by  Farwxll,  J.,  AUomfy-Qeneral  v. 
Trustee  of  the  British  Mueeum  [1903] 
2  Ch.  598,  613,  614,  72  L.  J.  Ch. 
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the  present  report  have  been  tacitly 
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Dtkb  of  England,  was  entitled  to  the  goods  of  the  bastard  intestate,  dying  without 

«*•  next  of  kin,  in  right  of  her  Duchy  of  Lancaster,  and  administration  granted 

Walfobd.  ^  ^'^^  nominee  of  her  Majesty,  in  right  of  her  Duchy. 

Held  also,  that  it  was  not  necessary  for  the  Duke  of  Lancaster  to  show 
an  enjoyment  of  such  right,  by  the  Earl  of  Chester,  as,  in  the  absence  of 
evidence  to  the  contrary,  the  Court  would  presume  the  enjoyment  of  the 
right,  by  the  Earl  of  Chester. 

Thb  qaestion  arising  upon  this  appeal,  respected  the  title  of  her 

Majesty  to  the  personal  property  of  an  intestate  bastard,  who  died 

domiciled  in  the  County  Palatine  of  the  Duchy  of  Lancaster ;  whether, 

in  virtue  of  her  prerogative,  as  Queen  of  England,  or  whether  it 

[  UZB  ]       ^devolved  on  her  Majesty  in  right  of  her  Duchy  of  Lancaster. 

The  proceedings  originated  in  the  Consistorial  and  Episcopal 
Court  of  Chester,  in  a  cause  of  granting  letters  of  administration 
of  the  goods,  chattels,  and  credits  of  Ann  Bothwell  Wignall,  other- 
wise Ann  Bothwell,  late  of  Preston,  in  the  county  of  Lancaster, 
who  died  in  that  county  in  1840,  a  minor,  a  bastard,  spinster,  and 
intestate,  leaving  personal  property,  within  the  county,  of  the  value 
of  8,600Z.  The  deceased  was  bom  within  the  County  Palatine,  and 
died  domiciled  there.  In  the  Court,  at  Chester,  a  proctor,  duly 
authorised,  having  alleged  that  the  deceased's  personal  estate  and 
effects  had  devolved  to  her  Majesty,  in  right  of  her  Boyal  preroga- 
tive, and  that  her  Majesty,  by  warrant,  dated  the  7th  of  April,  1842, 
had  appointed  George  Maule,  the  Solicitor  for  the  Treasury,  her 
nominee,  for  procuring  letters  of  administration  of  the  effects  of 
the  deceased  for  her  use,  prayed  that  letters  of  administration 
might  be  granted  to  George  Maule.  This  application  was  opposed 
by  a  proctor,  who  alleged,  that  her  Majesty  had,  by  a  warrant, 
bearing  date  the  28th  of  May,  1842,  appointed  John  Teesdale,  then 
her  solicitor  for  the  Duchy  of  Lancaster,  her  nominee,  and  denied 
that  the  estate  and  effects  of  the  deceased  had  devolved  upon  her 
Majesty,  in  right  of  her  Boyal  prerogative,  but,  on  the  contrary, 
alleged  that  such  estate  and  effects  devolved  upon  her  Majesty,  in 
right  of  the  Duchy  of  Lancaster,  and  prayed  that  letters  of 
[  *436  ]  administration  *might  issue  to  John  Teesdale,  as  the  nominee  of 
her  Majesty,  in  right  of  her  Duchy  and  County  Palatine  of  Lancaster. 

The  interest  of  her  Majesty,  in  right  of  her  Duchy  'and  County 
Palatine,  being  denied,  an  Act  on  Petition  was  brought  in, 
wherein  the  proctor  for  the  Crown  alleged,  that  the  estate  and 
effects  of  the  deceased  had  devolved  on  her  Majesty,  in  right  of  her 
Boyal  prerogative. 

By  the  answer  on  behalf   of   the  Duchy,  the  interest  of  her 
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Majesty,  in   right   of   her   prerogative,  was  denied;    and  it  was        Dtkb 
alleged,   that  the   deceased   died    domiciled    within    the   County     Walpord. 
Palatine  of  Lancaster;    that  at  the  several  times  of  the  making 
and  granting  of  the  charters  and  letters  patent  of  the  61  Edw.  III. 
and  13  Rich.  II.  the  Earl  of  Chester  possessed  and  enjoyed,  within 
the  county  of  Chester,  the  right  to  take  and  have,  to  his  own  use 
and  profit,  the  goods,  chattels,  credits,  and  all  personal  estate  and 
eflfects  whatsoever,  within  the  said  county  of  Cheater,  of,  and 
belonging  to,  every   person   who   should   die   domiciled   therein, 
intestate,  and  without  next  of  kin ;  that  King  Edward  the  Third, 
by  his  charter  and  letters  patent  of  28th  of  February,  in  the  61st 
year  of  his  reign,  did,  in  consideration,  among  other  things,  of  the 
earnest  probity  and  excellent  wisdom  of  his  son,  John,  Duke  of 
Lancaster,  in  the  said  charter  and  letters  patent,  called  King  of 
Castile  and  Leon,  and  Duke  of  Lancaster,  of  his,  the  said  King's, 
certain  knowledge  and  cheerful  heart,  with  the  assent  of  the  pre- 
lates and  nobles  being  in  his,  the  said  King's,  then  present  Parlia- 
ment, called  together  at  Westminster,  grant  (among  other  things), 
in  the  words  following:    "Concessimus   pro  nobis  et  hceredibus 
nostris,  prsefato  filio  nostro  quod  ipse  ad  totam  vitam  suam  habeat 
^infra  Gomitatum  LancastrisB  Cancellariam  suam  ac  brevia  sua  sub       C  *^S7  ] 
sigillo  suo  pro  officio  Cancellariss  deputando  consignanda  justitiarios 
snos  tarn  ad  placita  Coronas  quam  ad  qufficumque  alia  placita  com- 
monem  legem  tangentia  tenenda  ac  cognitiones  eorundem  et  quas- 
camqaeexecutiones  per  brevia  sua  et  ministros  suos  ibidem  faciendas 
et  qosecumque  alia  (i)  libertates  et  jura  regalia  ad  Comitem  Palatinum 
pertinentia  adeo  integre  et  libere  sicut  Comes  CestrisB  infra  eundem 
Comitatum  Cestriaa  dinoscitur  obtinere  (decimis  quintisdecimis  et 
aliis  qnotis  et  subsidiis  nobis  et  haaredibus  nostris  per  communi- 
tatem  regni  nostri  et  decimis  et  aliis  quotis  per  clerum  ejusdem 
regni  nobis  concessis  et  imposterum  concedendis  aut  eidem  clero 
per  Sedem  Apostolicam  impositis  et  imponendis  ac  perdonationibus 
vitsB  et  membrorum  in  casu  quo  aliquis  ejusdem  comitatus  aut  alius 
in  eodem  comitatu  pro  aliquo  delicto  vitam  vel  membrum  amittere 
debeat  ac  etiam  superioritate  et  potestate  corrigendi  ea  quae  in  Curiis 
ejusdem  filii  nostri  ibidem  erronice  facta  fuerint  vel  si  idem  filius 
noster  autministri  sui  in  justitia  in  Curiis  ejusdem  filii  nostri  inibi 
iacienda  defecerint  semper  salvis)."    That  afterwards,  and  during 
the  life  of  the  said  John,  by  another  charter,  in  the  18th  year  of 
the  reign  ^f  King  Richard  the  Second,  after  reciting  that  the  said 

(1)  8ic. 
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Dtkb  John,  by  petition  to  King  Richard  the  Second,  exhibited  in  the 
Walford.  King's  Parliament,  holden  at  Gloucester,  had  suggested  that,  by 
pretext  of  the  general  words  in  the  said  charter  and  letters  patent 
of  Edward  the  Third,  he,  the  said  John,  had  exercised  and  held, 
from  the  time  of  the  grant  of  the  said  King,  (among  other  things,) 
his,  the  said  John's,  Exchequer  in  the  county  of  Lancaster,  and 
all  things  to  such  Exchequer  pertaining :  and  reciting  also,  that 
he,  King  Richard  the  Second,  with  the  assent  of  the  Prelates, 

[  *488  ]  Dukes,  *Earls,  Barons,  and  Commons,  of  the  realm  of  England,  in 
the  same  Parliament  assembled,  by  his  letters  patent,  had  declared 
that  he,  the  said  John,  should  and  might,  by  virtue  of  the  said 
general  words,  use  all  and  every  the  premises  by  him  theretofore 
used,  by  pretext  of  the  same  general  words,  as  is  premised :  and, 
further,  that  the  said  King  Richard,  of  his  special  grace,  had 
granted,  for  him  and  his  heirs,  to  the  said  John,  that  he  might 
have  his  Exchequer  in  the  said  county  of  Lancaster,  and  Barons 
and  other  ministers  necessary  to  the  same  Exchequer,  and  also  all 
jurisdictions,  executions,  and  customs  whatsoever,  in  the  same,  his 
Exchequer,  which  were  reasonably  used  in  the  King's  Exchequer  of 
England,  and  might  fully  and  reasonably  use  and  enjoy  them  there : 
the  said  King  Richard  the  Second,  with  the  assent  of  his  then 
present  Parliament,  did  grant  unto  the  said  John  (among  other 
things),  in  the  words  following,  that  is  to  say :  **  Laeto  corde  et  ex 
certa  scientia  nostra  concessimus  pro  nobis  et  hseredibus  nostris 
prsBfato  avunculo  nostro  quod  ipse  et  hseredes  sui  masculi  de  corpora 
suo  legitime  procreati  habeant  infra  Gomitatum  Lancastrise  Cancel- 
lariam  suam  ac  brevia  sua  sub  sigillo  suo  pro  officio  Gancellarise 
deputando  conservanda  Justitiarios  sues  tam  ad  placita  Goronte 
quam  ad  qusBCumque  alia  placita  communem  legem  tangentia 
tenenda  ac  cognitiones  eorundem  et  quascumque  executiones  per 
brevia  sua  et  ministros  suos  ibidem  faciendas  et  qusecumque  alia 
libertates  et  jura  regalia  ad  Gomitem  Palatinum  pertinentia  adeo 
libere  et  integre  sicut  Gomes  GestrisB  dinoscitur  obtinere.  Et  quod 
habeant  Scaccarium  suum  in  dicto  Gomitatu  LancastrisB  ac  Barones 
et  alios  Ministros  in  eodem  Scaccario  necessaries,  necnon  juris- 
dictiones  executiones  et  consuetudines  quascumque  in  Scaccario 
nostro  Angliffi  rationabiliter  usitatas  et  eis  ibidem  plene  gaudeant 

[  *439  ]  *et  rationabiliter  utantur.  Et  quod  habeant  jurisdictionem  et 
potestatem  faciendi  et  constituendi  Justitiarios  suos  itinerantes 
ad  placita  forestaB  et  alios  Justitiarios  ad  qusecumque  alia  placita 
assisam    forestsB  tangentia  infra  dictum  Gomitatum  Lancastriee 
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tenenda  imperpetuum  (placitis  tamen  et  querelis  quibuscamqae  Dyke 
ubi  no8  vel  hseredes  nostri  in  dicto  Scaccario  vel  coram  prsefatis  v^alfobd. 
Jastitiariis  partes  fuerimas  vel  fieri  contingat  emergentibas  ac 
deeimis  quintisdecimis  et  aliis  quotis  et  subsidiis  nobis  et  hsere- 
dibus  nostris  per  communitatem  regni  nostri  et  deeimis  et  aliis 
qaotis  per  clerum  ejnsdem  regni  concessis  et  ex  nunc  concedendis 
aut  eidem  clero  per  Sedem  Apostolicam  impositis  et  imponendis 
ac  pardonationibus  vitaB  et  membrorum  in  casu  quo  aliquis  ejusdem 
Comitatus  aut  alius  in  eodem  Comitatu  pro  delicto  aliquo  vitam  vel 
membnun  amittere  debeat  ac  etiam  superioritate  et  potestate  corri- 
gendi  ea  quae  in  Curia  ejusdem  avunculi  nostri  vel  dictorum  heeredum 
saorom  ibidem  erronice  facta  fuerint  vel  (si)  idem  avunculus  noster 
seu  dicti  bseredes  sui  aut  eorum  ministri  in  justitia  in  curia  sua 
facienda  defecerint,  semper  salvis)."  That  the  said  John,  by  virtue 
of  the  said  charters  and  letters  patent,  held  and  enjoyed,  before, 
and  at  the  time  of  his  death,  in  tail  male,  the  rights,  franchises, 
privileges,  and  profits  to  the  said  County  Palatine,  and  the  grant 
thereof  appertaining,  as  part  and  parcel  of  the  Duchy  of  Lancaster, 
and  that  after  the  death  of  the  said  John,  his,  the  said  John's,  son, 
Henry  (thereafter  King  of  England,  by  the  title  of  King  Henry  IV.) 
became  seised,  and  up  to  and  at  the  time  of  his,  the  said  Henry's, 
becoming  King  of  England,  held  in  tail  male,  the  said  rights, 
franchises,  privileges,  and  profits,  as  heir  male  of  the  body  of 
the  said  John,  by  virtue  of  the  said  grants.  That  the  said  King 
Henry  IV.,  by  his  charter  *and  letters  patent,  of  the  14th  day  of  [  *440  ] 
October,  in  the  first  year  of  his  reign,  of  his  certain  knowledge,  and 
with  the  assent  of  his  then  present  Parliament,  did,  for  himself  and 
his  heirs,  grant,  declare,  decree,  and  ordain  (among  other  things), 
in  the  words  following :  ^*  Quod  tam  Ducatus  noster  Lancastrias 
qnam  universa  et  singula  alia  comitatus  honores  castra  maneria 
feoda  advocationes  possessiones  annuitates  et  dominia  qusBCumque 
nobis  ante  adeptionem  dignitatis  nostrsB  regisB  qualitercumque  et 
ubicnmque  jure  haereditario  in  dominico  servitio  vel  in  reversione 
sea  alias  qualitercumque  discensa  nobis  et  dictis  heeredibus  nostris 
in  cartis  prasdictis  specificatis  in  forma  prsedicta  remaneant  imper- 
petuum et  quod  taliter  et  tali  modo  et  per  tales  officiarios  et  minis- 
tros  in  ottinibus  deducantur  gubementur  et  pertractentur  sicut 
remanere  deduci  gubemari  et  pertractari  deberent  si  ad  culmen 
dignitatis  regisB  assumpti  minime  fuissemus  ac  insuper  quod  talia 
et  hajusmodi  libertates  jura  regalia  consuetudines  et  franchesias  in 
Ducata  eomitatibus  honoribus  castris  maneriis  feodis  ao  caeteris 
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Dtkb  possessionibns  et  dominiis  prs^ictis  in  omnibaB  et  per  omnia 
Walpobd.  imperpetuom  habeantnr  et  exerceantnr  continuentor  fiant  et 
ntantar  et  per  tales  officiarioB  et  ministros  gnbementnr  et  exe- 
qoantor  qos  et  qaalia  et  per  qnales  officiarios  et  ministros  tarn 
tempore  dicti  Domini  et  patris  nostri  quam  temporibas  alioram 
progenitorum  et  antecessorum  nostroram  in  eisdem  Dacatu  comi- 
tatibos  honoribas  castris  maneriis  feodis  ac  aliis  possessionibus  et 
dominiis  pnedictis  nti  et  haberi  ac  regi  et  gabemari  consnevenrnt 
virtnte  cartarom  prsdictaram :  "  by  virtae  of  which  said  last  charter 
and  letters  patent  of  King  Henry  lY.,  the  same  rights,  liberties, 
franchises,  and  all  other  privileges  and  advantages  whatsoever,  did, 
after  the  death  of  the  said  King  Henry  lY.,  descend  to,  and  were 
[  •**!  ]  enjoyed  *by,  the  late  Kings,  Henry  V.  and  VI.  respectively,  in  right 
of,  and  united  with,  and  annexed  to,  and  as  parcels  and  members 
of,  the  Dnchy  of  Lancaster.  That  his  said  Majesty,  King  Henry  YI., 
having  been,  in  the  first  year  of  the  reign  of  his  late  Majesty,  King 
Edward  the  Fourth,  in  the  year  1461,  by,  and  with,  the  assent  of 
Parliament,  declared  and  adjudged  to  be  convicted  and  attainted  of 
high  treason,  it  was  further  ordained  by  the  said  Parliament,  that 
the  said  Henry,  late  called  King  Henry  YI.,  should  forfeit  to  the 
said  King  Edward  lY.  and  the  Crown  of  England,  all  castles, 
manors,  lands,  lordships,  advowsons,  hereditaments  and  posses- 
sions, with  the  appurtenances,  parcel  or  member,  of  the  said 
Duchy  of  Lancaster,  or  thereunV)  united  or  annexed;  and  it 
was  also  ordained  and  established  by  the  said  Parliament,  that 
the  same,  with  their  appurtenances,  should  be  the  Duchy  of  Lan- 
caster corporate,  and  be  called  the  Duchy  of  Lancaster ;  and  that 
his  said  Majesty,  King  Edward  lY.  should  have,  seize,  take,  hold, 
enjoy  and  inherit  all  the  same,  by  the  name  of  Duchy,  from  all 
other  his  inheritances,  separate,  to  him  and  his  heirs,  Kings  of 
England,  for  ever ;  and  that  the  county  of  Lancaster  should  be  a 
County  Palatine.  And  after  mentioning  and  reciting  certain  Acts 
of  Parliament,  passed  in  the  reign  of  King  Edward  the  Fourth,  for 
dismembering  the  Duchy,  and  afterwards  repeated  in  the  first  year 
of  the  reign  of  King  Henry  YII.,  it  was  further  alleged  on  behalf 
of  her  Majesty;  that  by  virtue  of  the  several  charters,  letters 
patent,  and  Acts  of  Parliament,  hereinbefore  mentioned,  the  said 
Duchy,  with  all  the  rights,  liberties,  franchises,  and  all  other 
privileges  and  advantages  whatsoever  thereunto  belonging  and 
appertaining,  had  descended  to  her  present  Majesty  with  the  Crown 
of  these  realms,  but  separate  from  the  same,  in  as  full  and  ample  a 
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^manner  as  the  same  were  possessed  by  any  of  the  before-men-        Dtks 
tioned  Kings  of  England ;  by  reason  whereof,  it  was  alleged  and     walfobd. 
sabmitted,  that  the  said  deceased,  having  died  a  bastard,  a  spinster,      [  *442  ] 
and  intestate,  domiciled  within  the  said  County  Palatine  of  Lan- 
caster, the  said  goods,  chattels,  and  credits,  of  the  said  deceased, 
within  the  said  Coonty  Palatine,  had  devolved  apon,  and  belonged 
to,  her  said  Majesty,  in  right  of  her  said  Duchy  and  County  Pala- 
tine ;  and  he  prayed,  that  letters  of  administration  of  all  the  goods, 
chattels  and  credits  of  the  said  Ann  Bothwell,  deceased,  should  be 
granted  and  committed  to  him,  the  said  John  Teesdale,  as  the 
nominee  of  her  Majesty,  in  right  of  her  Duchy  and  County  Palatine 
of  Lancaster,  and  for  the  use  of  her  Majesty,  in  right  of  her  said 
Duchy  and  County  Palatine. 

The  reply,  by  the  nominee  of  the  Crown,  on  behalf  of  her 
Majesty,  alleged,  that,  at  the  times  of  making  and  granting  the 
charters  and  letters  patent  of  the  51  Edward  III.,  and  18 
Richard  II.,  the  Earl  of  Chester  had  not,  as  alleged,  possessed  and 
enjoyed,  within  the  county  of  Chester,  the  right  to  take  and  have 
to  his  own  use  and  profit,  the  goods,  chattels,  and  personal  estates 
and  effects  within  the  said  county,  of  persons  dying  domiciled 
therein,  intestate,  and  having  none  of  kin;  that  the  right  to  such 
goods,  as  well  within  the  said  county,  as  elsewhere,  was  in  the 
Ordinary  of  the  diocese,  wherein  the  deceased  resided  at  the  time  of 
his  death,  and  that  the  Ordinary  disposed  thereof,  according  to  his 
conscience,  in  pious  uses ;  that  the  law  trusted  him  with  the  sole 
distribution  thereof,  and  that  the  clergy,  in  this  trust,  were  unac- 
countable to  any,  but  to  God  and  themselves.  That  by  the  statute 
(Westminster,  ii.)  IS  Edw.  I.  c.  xix.,  it  is  recited  and  enacted  that, 
''  Whereas  after  the  death  of  a  person  dying  intestate,  *which  is  [  ^^^s  ] 
bounden  to  some  other  for  debt,  the  goods  come  to  the  Ordinary  to 
be  disposed ;  the  Ordinary  from  henceforth  shall  be  bound  to  answer 
the  debts,  as  far  forth  as  the  goods  of  the  dead  will  extend,  in  such 
sort  as  the  executors  of  the  same  party  should  have  been  bounden 
if  he  had  made  a  testament."  That  by  the  statute  (Westminster,  i.), 
31  Edw.  III.  c.  xi.,  it  is  recited  and  enacted,  "  Item,  it  is  accorded 
and  assented,  that  in  case  where  a  man  dieth  intestate,  the  Ordi- 
naries shall  dispute  the  next  and  most  lawful  friends  of  the  dead 
person  intestate,  to  administer  his  goods,  which  deputies  shall  have 
an  action  to  demand  and  recover,  as  executors,  the  debts  due  to  the 
said  person  intestate,  in  the  King's  Court,  for  to  administer  and 
dispend  for  the  soul  of  the  dead;  and  shall  answer  also  in  the 
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Dm        King's  Court  to  other,  to  irhom  the  said  dead  person  was  holden 

Walfobd.     t^d  boond,  in  the  same  manner  as  executors  shall  answer.    And 

they  shall  be  accountable  to  the  Ordinaries,  as  executors  be  in  the 

case  of  testament,  as  well  of  the  time  past  as  the  time  to  come.*' 

That  divers  other  statutes  were  afterwards   made  and  passed, 

touching  the  granting  of  letters  of  administration  of  intestates* 

effects,  viz.,  21  Hen.  Ym.  c.  v.,  ss.  8  and  4 ;  48  Eliz.  c.  viii. ;  22  &  23 

Car.  II.  c.  X. ;  and  29  Car.  U.  c.  iii.,  s.  25 ;  but  that  the  case  of  an 

intestate  dying  without  kindred  is  not  within  the  purview  of  those 

Acts ;  that  in  all  such  cases,  as  well  in  the  county  of  Chester  and 

Duchy  and  County  Palatine  of  Lancaster,  as  elsewhere,  except 

where,  by  prescription,  lords  of  manors  and  others  exercise  the 

franchise,  it  hath  been,  and  now  is,  the  invariable  practice  of  the 

Ordinary  to  commit  and  grant  the  administration  of  the  goods, 

chattels,  and  credits  of  such  deceased  persons  to  the  nominee 

appointed  by  and  for  the  use  and  benefit  of  the  Crown,  or  to  the 

t  •***  ]      ♦lawful  creditors  of  the  deceased ;  that  the  Crown  hath,  by  warrant 

under  the  Royal  Sign  Manual,  countersigned  by  the  High  Treasurer, 

Chancellor,  or  Under  Treasurer,  or  Commissioners  of  the  Treasury, 

for  the  time  being,  granted  the  proceeds  of  all  such  goods,  chattels, 

and  credits,  when  collected  by  such  nominees,  as  well  in  the  said 

county  of  Chester  and  Duchy  and  County  Palatine  of  Lancaster  as 

elsewhere,  or  the  greater  part  thereof,  to  and  among  the  natural 

next  of  kin  of  such  deceased  persons  and  others,  in  such  manner, 

shares,  and  proportions  as  to  the  Crown  has  appeared  meet.    That 

the  goods,  chattels,  and  credits  of  persons  dying  intestate,  and 

having  none  of  kin,  were  not  ''jura  regalia,'*  or  franchise,  of  the 

Crown,  at  the  times  of  making  and  granting  the  charters  and 

letters  patent,  or  creation  of  the  said  Duchy  and  County  Palatine 

of  Lancaster,  and  were  not,  and  could  not  be,  granted  by  any  or 

either  of  the  said  charters  or  letters  patent  as  such  ''jura  regalia" 

or  franchise,  for  that  they  belonged  to  the  Ordinary,  and  were  not 

mentioned  in  the  said  charters  or  letters,  and,  consequently,  that 

they  could  not  have  devolved  upon,  and  did  not  belong  to,  her 

Majesty,  in  right  of  her  said  Duchy  or  County  Palatine.     That  by 

the  statute,  1  Will.  IV.  c.  26,  intituled,  "  An  Act  for  the  support  of 

his  Majesty's  household,  and  for  the  honour  and  dignity  of  the 

Crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland,"  by 

the  12th  section,  among  other  things,  it  was  enacted,  "  that  nothing 

therein  contained  should  extend,  or  be  construed  to  extend,  in 

anywise  to  impair,  or  affect,  or  prejudice  any  rights  or  powers  of 
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eoDtroI,  or  management,  or  direction  which  had  been  or  might  be        Dtks 

exercised  by  aathority  of  the  Crown,  or  other  lawful  warrant,  relative     walfobd. 

to  the  granting  or  distributing  of  any  personal  property  devolved  to 

the  Crown  by  reason  of  the  want  *of  next  of  kin,  or  personal       [  *446  ] 

representative  of  any  deceased  person,  but  that  the  same  rights  and 

powers  should  continue  to  be  used,  exercised,  and  enjoyed  in  as 

full,  free,  ample,  and  efficient  manner,  to  all  intents  and  purposes, 

as  if  the  said  Act  had  not  been  made."    And,  in  conclusion,  the 

Judge  was  prayed  to  reject  the  prayer  of  the  promovent,  and  to 

decree  letters  of  administration  of  the  goods  and  chattels  of  the  said 

Ann  Bothwell,  deceased,  to  George  Maule,  as  the  nominee,  and  for 

the  use  and  benefit  of  her  Majesty. 

The  rejoinder,  filed  on  behalf  of  the  Duchy,  expressly  denied, 
that,  at  the  times  alleged  in  the  reply,  the  right  to  the  goods, 
chattels,  and  credits  of  persons  dying  intestate,  as  well  within  the 
said  county  of  Chester,  as  elsewhere,  was  in  the  Ordinary  of  the 
diocese  wherein  such  person  resided  at  the  time  of  death,  and  that 
the  Ordinary  disposed  thereof  according  to  his  conscience,  in  pious 
uses,  and  that  the  law  trusted  him  with  the  sole  distribution 
thereof ;  and  that  in  this  solemn  and  conscientious  trust,  the  clergy 
were  unaccountable  to  any,  but  to  God  and  themselves ;  and  it  was 
further  expressly  denied,  that  in  all  cases  where  an  intestate  died 
without  kindred,  it  had  been,  and  was,  as  well  in  the  said  county 
of  Chester,  and  Duchy  and  County  Palatine  of  Lancaster,  the 
invariable  practice  of  the  Ordinary,  to  commit  and  grant  letters  of 
administration,  to  the  nominee  appointed  by,  and  for  the  use  and 
benefit  of,  the  Crown,  or  to  the  lawful  creditors  of  the  deceased. 
And  it  was  expressly  alleged,  that  if  the  Ordinary  had,  at  any  time, 
eommitted  and  granted  the  administration  of  the  goods,  chattels, 
and  credits  of  any  person  dying  intestate,  and  without  kindred, 
domiciled  in  the  Duchy  and  County  Palatine,  as  alleged  in  the  reply, 
Buch  letters  of  administration  had  been  granted  *  wrongfully,  and  [  *446  ] 
illegally,  and  against  the  rights  of  her  Majesty,  in  right  of  her 
Duchy  and  County  Palatine  of  Lancaster  ;  and  it  was  denied,  that 
the  said  goods,  chattels,  and  credits  of  a  person  dying  intestate,  and 
having  none  of  kin,  were  *^jura  regalia^**  or  franchise  of  the  Crown, 
at  the  time  of  granting  the  charters  and  letters  patent,  or  creation 
of  the  Duchy  and  County  Palatine ;  and  it  was  further  denied,  that 
the  said  goods,  chattels,  and  credits  were,  and  could  have  been, 
granted  by  either  or  any  of  the  said  charters,  or  letters  patent,  as 
BQch  "jura  regalia,'*  or  franchise,  as  aforesaid. 

6—2 
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Dtkv  Both  parties  filed  affidavits  in  support  of  the  principal  facts  and 

WALroBD.  allegations  contained  in  the  pleadings.  They  also  filed  schedales 
of  administrations,  which  had  been  granted,  dnring  the  present 
century,  to  intestates'  property  within  the  Duchy  of  Lancaster. 
The  majority  of  these  letters  of  administration  were  granted  to  the 
nominees  of  the  Crown ;  bat  some  were  granted  to  the  nominees 
of  the  Dachy.  In  none  of  these  cases,  the  question  at  issue  had 
been  raised. 

After  hearing  counsel  on  both  sides,  the  Chancellor  of  Chester 
(the  Bev.  Hbnbt  Baiebs),  on  the  SOth  of  November,  1848,  pronounced 
judgment,  holding,  that  the  right  to  intestates'  goods  did  not  pass 
to  the  Duchy,  by  the  words  '*jura  regalia,*'  or  any  other  words  in 
the  charters ;  and  that,  at  the  date  of  the  charters,  the  right  to 
such  goods  inherently  belonged  to  the  Crown,  as  "  bona  vacantia^** 
and  pronounced  in  favour  of  the  promovent,  and  decreed  letters  of 
administration,  to  the  nominee  of  the  Crown,  in  right  of  the 
prerogative. 

From  this  sentence  and  decree,  an  appeal  was  prosecuted,  on 
behalf  of  the  Duchy,  to  the  Chancery  Court  of  York,  where  the  case 
was  again  argued  by  counsel,  and  the  Surrogate  (the  Bev.  Bobebt 
[  *447  ]  Sutton),  by  his  judgment,  bearing  date  the  21st  of  March,  *1844, 
reversed  the  judgment  of  the  Court  of  Chester.  This  judgment 
was  as  follows  :  ''  The  plenitude  of  the  words  of  the  original  grant 
of  Palatinal  rights,  and  jura  regalia^  to  the  Duke  of  Lancaster,  and 
of  the  subsequent  charters  and  Acts  of  Parliament,  confirming  it, 
would  comprehend  the  right  in  question.  The  proof  adduced  on 
both  sides,  of  the  exercise  of  the  right,  is  too  modem,  and  too 
conflicting,  to  be  of  much  weight.  The  Court  is  of  opinion,  that 
the  Crown  is  entitled  to  the  administration,  in  right  of  the  Duchy 
of  Lancaster." 

From  this  judgment,  Francis  Hart  Dyke,  her  Majesty's  proctor, 
on  behalf  of  the  Crown,  brought  the  present  appeal :  pending  the 
same,  John  Teesdale,  her  Majesty's  nominee  on  that  behalf,  died ; 
when  her  Majesty,  by  warrant  under  her  Boyal  Sign  Manual,  bearing 
date  the  12th  of  January,  1846,  appointed  the  now  respondent, 
Thomas  Walford,  solicitor  for  the  affairs  of  the  Duchy  of  Lancaster, 
her  nominee  in  his  stead.     The  appeal  now  came  on  for  hearing. 

The  Queen's  Advocate  {Sir  John  Dodson),  the  SoUcitor-General 
{Sir  David  Dundas),  Mr.  Chilton,  Q.C.,  and  Mr.  C.  Townsend,  for  the 
appellants. 


I 


TOL.  Lxx.]     1846.    p.  C.     5  MOORE,  P.  C.  447—449.  85 

The  Qtieen's  Advocate  :  Dtkb 


r. 


I  appear  for  the  nominee  of  the  Crown,  jure  Corona.  The  cause  .Walford. 
comes  here  upon  appeal  from  the  Chancery  Court  of  York,  to  which 
Coart  it  was  appealed  from  the  Consistory  Court  of  Chester.  The 
Court  at  York  reversed  the  decision  of  the  Consistory  Court  o 
Chester,  the  judgment  of  which,  I  appear,  with  my  learned  friends, 
to  uphold.  The  question  turns  upon  ♦the  true  construction  and  [  ♦448  ] 
interpretation  of  the  several  charters,  erecting  the  Duchy  of  Lan- 
caster into  a  County  Palatine.  This  was  effected  by  charters, 
letters  patent,  and  Acts  of  Parliament  The  first  charter  was 
made  by  Edward  III.,  in  the  year  1877.  By  this  charter,  he 
granted  to  his  son,  John  of  Gaunt,  for  life,  the  county  of  Lancaster, 
as  a  County  Palatine.  Richard  II.,  in  1890,  by  another  charter, 
extended  this  grant  to  the  heirs  male  of  his  body  lawfully  begotten. 
Under  these  grants,  John  of  Gaunt  held  the  Duchy,  in  tail  male,  till 
his  death.  Upon  that  event,  his  son,  Henry,  afterwards  Henry  IV., 
made  a  charter,  with  the  assent  of  Parliament,  by  which  it  was 
declared,  that  the  Duchy  was  to  be  held  by  him,  and  his  heirs, 
separate  from  the  Crown,  with  all  rights,  liberties,  &c.  Henry  V. 
succeeded  to  the  Crown,  and  to  the  Duchy,  which  descended  to 
Henry  VI.,  who  was  deposed  and  adjudged  guilty  of  high  treason ; 
whereupon  Edward  IV.  took,  by  virtue  of  an  Act  of  Parliament,  the 
Crown,  and  also  the  Duchy,  as  a  County  Palatine,  to  be  held  by 
him  and  his  heirs  for  ever.  Since  that  period,  the  Duchy  has 
descended,  through  successive  Kings  of  England,  to  her  present 
Majesty,  in  whom  it  now  is  vested,  by  a  title  distinct  from  her 
Crown.  Two  questions  only,  are  raised  by  this  appeal.  First; 
Whether,  at  the  date  of  the  charters  of  Edw.  III.,  and  Bich.  II., 
to  John  of  Gaunt,  the  King  had  himself  the  right  to  the  personal 
estate  of  persons  dying  within  the  Duchy,  intestate  or  illegitimate, 
without  any  known  relations.  And,  secondly  ;  supposing  the  right 
to  be  in  the  Crown  at  that  time,  whether  it  passed  by  the  grants  to 
John  of  Gaunt. 

L  We  submit  that  the  right  to  an  intestate  bastard's  estate  at 
the  date  of  the  charters  of  58  Edw.  III.,  in  the  year  1877,  and 
13  Bich.  II.,  in  1890,  was  in  the  Church,  and  not  in  the  Crown. 
To  determine  this  question,  *it  is  not  necessary  to  enter  into  the  [  *449  ] 
history  of  the  granting  of  intestate  estates,  but  to  inquire  simply 
what  was  the  law  respecting  them,  at  the  time  of  making  these 
charters.  The  best  evidence  will  be  the  statutes  of  the  kingdom. 
By  the  statute  (Westminster,  ii.),  13  Edw.  I.  c.  xix.,  the  Ordinary 
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Dtkb  is  directed  to  pay  the  debts  of  intestates.  The  statute  contains  this 
walfo&d,  passage :  "  Whereas  after  the  death  of  a  person,  dying  intestete, 
which  is  boanden  to  some  other  for  debt,  the  goods  come  to  the 
Ordinary  to  be  disposed ;  the  Ordinary,  from  henceforth,  shall  be 
boand  to  answer  the  debts,  as  far  forth  as  the  goods  of  the  dead 
will  extend,  in  such  sort  as  the  executors  of  the  same  party  should 
have  been  bounden  if  he  had  made  a  testament.*'  It  is  clear, 
from  this  recital,  that,  prior  to  the  statute,  the  Ordinary  took  all  the 
personal  property  of  the  intestate,  without  being  accountable  for  it. 
This  is  not  an  Act  declaratory  of  what  the  law  was,  in  respect  to  the 
payment  of  the  debts  of  an  intestate,  but  what  it  should  be  in 
future.  The  object  of  the  stetute  was,  to  make  the  property,  in  the 
hands  of  the  Ordinary,  liable  to  the  debts  of  the  intestate.  Before 
this  statute,  he  was  not  liable  to  pay  the  debts ;  he  could  dispose  of 
the  goods,  in  pious  uses,  as  he  thought  fit.  The  property  of  an 
intestate  belonged  to  the  Church  beneficially.  It  shows  the  state 
of  the  law,  at  that  time,  that  the  right  of  administration  to  him 
that  died  intestate,  was  committed  to  the  Ordinary,  who  alone  had 
the  disposition  thereof,  and  acted  under  the  direction  of  the  Church, 
or,  as  he  thought  fit,  in  applying  the  property  to  pious  uses; 
and  this  continued  down  to  the  passing  of  the  statute  (West- 
minster, i.)  81  Edw.  III.  c.  xi.  By  that  statute,  the  Ordinary 
was  bound,  from  that  time  forth,  to  commit  the  administration  of 
[  *460  ]  the  estete  to  "  the  next  *and  most  lawful  friends  of  the  dead  person 
intestate;"  and  it  was  further  enacted,  that  ''they  should  be 
accountable  to  the  Ordinaries,  as  executors  be,  in  case  of  testa- 
ment." The  statutes  13  Edw.  I.  c.  xix.,  and  81  Edw.  III.  c.  xi., 
were  anterior  to  the  charters,  and  are  distinct  legislative  recogni- 
tions of  the  then  exclusive  right  of  the  Ordinary  to  the  intestate's 
effects.  The  results  of  these  statutes,  as  well  as  the  subsequent 
Acts,  of  the  21  Hen.  VIII.  c.  v.,  ss.  8  and  4 ;  48  Eliz.  c.  viii. ; 
22  &  28  Car.  II.  c.  x. ;  and  the  29  Car.  II.  c.  iii.,  s.  26,  is,  that 
there  was  no  right,  at  the  time  of  the  passing  of  any  of  these  Acts, 
in  the  Crown,  to  the  goods  of  intestates,  but  that  the  right  was  in 
the  Ordinary,  subject  to  being  applied  according  to  those  several 
statutes.  The  old  authorities  on  Ecclesiastical  law,  upon  this 
subject,  are  to  the  same  effect.  Lyndwood  published  the  Provincials, 
in  the  year  1841-2,  which  contains  the  Constitutions  of  Archbishop 
John  of  Stratford,  passed  in  the  year  1841-2,  and  also  refers  to  an 
earlier  statute  of  Archbishop  Boniface,  passed  in  the  year  1261. 
The  Constitution  of  Archbishop  John  of  Stratford,  (Lyndw.,  Prov., 
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lib.  3,  tit.  13,  *'  De  Testamentis,"  p.  171,  edit.  1679,)  is  in  these        Dtkb 

worde :  "  Statutu  bonse  memorisB  Bonifacii,  quondam  Cantaariensis     walford. 

Archiepiscopi,   Prsedecessoris  nostri,  circa  bona  intestatoram,   et 

Ascriptitioram,    aliorumq.    servilis    conditionis    homina    altimas 

volontates,  quod  incipit '  Cseterum  contingit  interdum,  &c.'  a  maltis 

in  dubinm  revocatnm  noviter  recensentes,  quibusdam  ad  id  additis, 

et  aliis  ab  eo  sabtractis  sub  verbis  infra  scriptis.    Decemimus  sic 

in  postemm  firmiter  observandom :"  and  he  then  states,  that  it 

sometimes  happens  that,  on  the  death  of  intestates,  the  feudal 

lords  would  not  permit  the  debts  of  the  deceased  to  be  paid  out  of 

their  personal  effects,  nor  provision  to  be  *made  for  the  widows      [  *46i  ] 

and  children :  "  Yel  aliter  per  dispositionem  Ordinariorum  bona 

pnedicta  pro  ea  portione  qusB,  secundum  consuetudinem  patriae 

defunctos  contingit,  permittunt  distribui  pro  eisdem,"  &c.  (i) :  and 

he  forbids  these  acts,   under    ecclesiastical    penalties.    And,   in 

another  Constitution,  he  directs — "  Necnon  ab  intestato  deceden- 

tiom  solutis  debitis  eorundem,  bona  quffi  supererunt,  in  piaa  causas, 

et  personis  decedentium  consanguineis,  servatoribus  et  propinquis, 

seu  aliis  pro  defunctorum  animarum  salute,  distribuant  et  con- 

vertant,  nihil  inde  sibi  retento,"  &c.  (2).    From  this,  it  appears,  that 

the  property  of  an  intestate  did  not  go  to  the  next  of  kin  absolutely, 

but  only  as  the  Church  thought  proper,  after  the  pia  causa  had 

been  provided  for.    The  gloss  of  Lyndwood,  on  ''  pias  causas  "  is : 

^'Utputa,  inter  personas  miserabiles,  viz.,  pupillos,  viduas,  pere- 

grinoB,  et  pauperes  auxilio  proprio  destitutos ;  item  ratione  morbi 

vel  setatis  expositos,"  &c.  (a).     And  further,  "  Inter  pias  etiam 

causas  numerantur  quse  relinquuntur  ad  custodiam  civitatis,"  &c. 

The  gloss  on  the  word  ''  decedentium  "  is  less  intelligible :  he  says, 

''Hie   oportet  distinguere  inter  Clericos  decedentes  ab  Intestato, 

et  Laicos ;  item  inter  Clericos  Beneficiatos  et  non  beneficiatos  "  (4) ; 

and  then  he  goes  on  rather  to  describe  what  the  law  was  at  the 

time  respecting  the  distribution  of  intestate  estates,  than  what  the 

rights  of  the  Church  or  the  Crown  were.     The  gloss  hardly  appears 

to  belong  to  the  text;  for  in  lib.  3,  tit.  28,  "De   Immunitate 

EcclesiaB,"  p.  268,  this  passage  occurs:  ''Quidam  etiam  Domini 

temporales,  et  eorum  Ballivi,  bona  decedentium  ab  intestato  in 

sois  districtibus  ad  ipsos  Dominos  prsetendentes  fore,  quamvis 

errone  devoluta,  ne  per  Ordinaries  bona  hujusmodi  *pro  debitorum       [  ♦462  ] 

solutione  sic  decedentium,  ac  in  alios  pios  usus    pro  ipsorum 

(1)  Lynd.  Prov.,  p.  172.  (3)  76.  p.  180. 

(2)  76.  p.  180.  (4)  Ih.  p.  180. 
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Vykw  animaram  salute  convertantar  utilitor,  prout  consensu  Begio  et 
Walfobd.  Magnatum  Begni  AngliaB,  tanquam  pro  jure  Ecclesiasticaque  liber- 
tato  ab  olim  extitit  ordinatum,  impediunt,  in  derogationem  Ecclesi- 
asticsB  libertatis  jurisque,  et  jurisdictionis  Ecclesiastdcorum  impedi- 
mentum  et  IsBsionem  enormen."  This  shows,  that  the  temporal 
Lords  interfered  with  the  liberties  of  the  Church,  and  he  prohibits 
these  acts  under  penalties.  In  the  Constitution  of  Othobon, 
Legate  to  Pope  Gregory  IX.,  in  the  year  1269  (Lynd.,  Prov.,  tit.  28, 
"  De  Bonis  Intestatorum,"  p.  121),  the  summary  is,  "  Intestatorum 
bona  per  provisionem  a  Prelatis  Angliaa  cum  Begis  et  Baronum 
approbatione  ordinatam  in  pios  usus  convertenda  PrsBlati  contra 
dictam  provisionem  recipere  vel  occupare  nequaquam  praesumant." 
These  are  the  ecclesiastical  authorities  on  this  subject. 

By  the  common  law  and  custom  of  England,  the  Ordinary  had 
also  the  right  to  dispose  of  intestates'  goods,  in  pios  usus.  It  is 
said  by  Mr.  Justice  Wbston  in  Oreysbrooke  v.  Fox  (i),  "  that  by  the 
common  law,  before  the  statute,  18  Edw.  I.  c.  xix.,  if  a  man  had 
died  intestate,  the  Ordinary  should  have  had  his  goods  to  dispose 
^  in  pios  usus ; '  "  in  that  case,  the  right  of  administration  was 
much  discussed;  it  is  the  first  authority  on  the  subject:  and  in 
Offiey  V.  Best  (2),  and  Manning  v.  Napp  (8),  it  was  said  that  the 
right  to  administer  intestates'  effects  was  in  the  Ordinary.  In 
Henslow's  case  (4),  the  power  of  the  Ordinary,  before  the  statute, 
IS  Edw.  I.  c.  xix.,  and  the  alterations  made  by  that  statute,  was 
much  discussed  and  questioned,  and  that  case  will  no  doubt  be 
[  ^453  ]  relied  upon  by  the  respondent  *as  an  authority  in  his  favour ;  it 
has,  however,  been  overruled:  Hughes  v.  Hughes  (6).  SnelUng  v. 
Norton  (6),  Manning  v.  Napp  (7).  Lord  Coke,  in  Henslow^s  case  (8), 
speaking  of  the  Constitution  of  Archbishop  John  of  Stratford,  as 
being  made  in  the  year  1880,  made  a  mistake  in  the  date,  which  is 
very  material :  the  Constitution  of  Stafford  was  made  in  London, 
in  the  year  1841-2 ;  Hughes  v.  Hughes,  Arch.  Parker's  Book,  Latin 
edit.  1678,  cited  by  Lord  Coke  (9). 

The  Magna  Charta  of  King  John,  c.  18,  art.  27,  contains  the 
following  passage :  ''  Si  aliquis  liber  homo  intestetus  decesserit, 
catalla  sua  per  manus  propinquorum,  parentum  et  amicorum 
suorum,  per  visum  EcclesisB,  distribuantur,  salvis  unicuique  debitis 

(1)  Plowd.  276.  (6)  Oro.  Eliz.  409. 

(2)  1  Levinz,  186.  (7)  1  Salk.  37. 

(3)  1  Salk.  37.  (8)  9  Co.  Eep.  38. 

(4)  9  Co.  Eep.  36.  (9)  9  Co.  Eep.  38, 
(6)  Carter's  Eep.  125. 
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que  dehmetuB  ei  debebat "  (i).     Selden,  in  treating  "  Of  the  origin        Dtkk 

of  Ecclesiastical  Jurisdiction  of  Testaments/*  p.  2,  c.  8,  says,  that     walpord. 

this  provision  formed  part  of  the  Great  Charter  of  Henry  III.,  and 

is  contained  in  many  of  the  ancient  manuscripts,  though  omitted  in 

Ihe  exemplification  (2).     The  result  of  these  authorities,  particularly 

the  early  statutes,  is,  that,  prior  to  the  years  1877  and  1390,  the 

right  in  contest,  was  in  the  Ordinary,  and  not  in  the  Grown,  and, 

consequently,  the  Crown  could  not  grant  the  right,  for  it  could  not 

grant  that  which  it  never  possessed,  or  if  it  ever  had,  it  was  then 

vested  in  the  Church. 

II.  If,  however,  I  am  wrong  on  this  point,  and  that  the  right  to 
goods  of  persons  dying  intestate  and  illegitimate,  without  known 
relations,  was  absolutely  in  the  King  at  the  date  of  the  Charters, 
and  that  he  had  the  *power  to  grant  it,  the  question  is,  did  the  [  ^454  ] 
Grown  effectually  grant  it  to  the  Duke  of  Lancaster  ?  That  must 
depend  upon  the  charter,  68  Edw.  III.,  which  is  the  title  deed 
upon  which  the  respondent  relies.  This  charter  confers  only  such 
rights  as  the  former  Earl  of  Chester  was  known  to  possess.  But  it 
is  nowhere  shown,  that  the  Earl  of  Chester  ever  possessed  or  exer- 
cised the  right  to  the  goods  of  persons  dying  intestata  It  is  the 
foundation  of  the  respondent's  title  to  make  out,  that  the  Earl  of 
Chester  had  such  a  right;  yet  there  is  no  charter  to  Hugh  Lupus,  the 
first  Earl  of  Chester,  forthcoming.  The  charter  to  John  of  Gaunt 
is  in  terms  qualified ;  the  grant  of  '*jura  regalia  "  was  not  of  all 
'jura  regalia,''  but  of  such  only  as  appertained  to  the  Earls  of 
Chester,  "  sicut  Comes  Cestrias  dinoscitur  obtinero,"  nor  is  there 
any  proof,  that  it  was  exercised  by  the  Duchy  of  Lancaster.  The 
few  acts  of  modern  usurpation  by  the  Duchy,  do  not  afford  proof  of 
user.  If  the  grant  is  to  be  considered  as  extensive,  as  the  Duchy 
contend  for,  then  what  right  could  the  Crown  have  had  to  appoint; 
a  Bishop  of  Chester  ?  which  right,  according  to  Lord  Coke  (4  Inst. 
21 1) ,  was  in  the  King.  **  Tenet  Episcopus  ej usdem  civitatis  de  Bege, 
qaod  ad  suum  pertinet  Episcopatum ;  totam  reliquam  terram 
comitatus  tenet  Hugo  Comes  de  Bege." 

(Lord  Bbouohah  :  The  County  Palatine  of  Chester  is  said  by  Lord 
Coke,  4  Inst.  211,  to  be  by  prescription.) 

What  is  conferred  upon  a   Count  Palatine,  is  jurisdiction  over 
'*  totam  terramry*'  but  not  all   "jura  regalia,'*  for  if  so,   he  would 

(1)  2  Bla.  Law  Tracts,  App.,  p.  xii.  (2)  See  note  in  Warwick  v.  GreviUe, 

I  Phill.  Ecc,  Hep.  124* 
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Dtkb  have  had  the  appointment  of  Bishops.  Grants  by  the  Crown  are  to 
Walfobd.  be  strictly  construed :  17  Viner's  Abr.,  tit.  "  Prerogative,"  p.  126, 
180.  Another  prerogative  right  is  the  *'  fiscua"  or  mint-  The 
[  '^SB  ]  ;ging  had  a  mint  at  Chester  (i),  *and,  although  William  the  Con- 
queror, in  1070,  created  Hugh  Lupus  Earl  of  Chester,  yet  the 
coins  struck  there,  during  the  time  it  remained  a  County  Palatine, 
were  with  the  heads  of  Will.  I.,  Hen.  I.,  Hen.  U.,  and  Edw.  I., 
but  no  coins  are  extant,  from  that  mint,  with  the  effigies  of  an 
Earl  of  Chester,  or  Duke  of  Lancaster.  It  is  clear,  therefore,  that 
all  '*  jtira  regalia  "  were  not  granted,  and  that  the  charters  only 
passed  the  right  of  jurisdiction,  and  rights  arising  from  tenure. 
Prerogative  rights,  unless  specially  named,  do  not  pass;  con- 
sequently, I  submit,  first,  that  at  the  time  of  granting  these 
charters,  the  right  to  the  goods  of  intestates  was  not  in  the  Crown, 
but  in  the  Church ;  and  secondly,  that  the  words  of  the  charter, 
granted  to  John  of  Gaunt,  do  not  of  themselves,  carry  the  rights 
insisted  on,  much  less  can  they  do  so  by  reference  to  a  supposed 
grant  to  the  Earls  of  Chester,  which  is  not  produced. 

(Db.  LusHiNaTON  rSupposing  a  benefice  in  the  Duchy  were  to  lapse 
to  the  Crown,  would  it  pass  ''jure  Corona,''  or  '*jure  Ducatus  f  ") 

Such  a  case,  as  a  lapsed  benefice,  I  am  informed,  has  never 
occurred. 

The  Solicitor-Oeneral : 

This  is  a  case  of  a  bastard  intestate,  domiciled  in  the  Duchy  of 
Lancaster,  leaving  goods,  but  without  kin  ;  and  I  submit  that  the 
Queen,  by  hereditary  right,  jure  Corona,  is  entitled  to  the  adminis- 
tration of  the  goods.  The  goods  of  all  intestates,  throughout  the 
kingdom,  become  vested  in  the  Queen,  as  ultima  hares.  Her  title 
is  completed  by  the  grant  from  the  Ordinary,  to  whom  both  the 
Crown  and  the  public  are  obliged  to  go,  for  letters  of  administra- 
tion. It  may  be  asked,  how  in  law  the  Queen  became  the  uUima 
halves  ?  By  the  civil  law,  the  Emperor  succeeded  as  uUimus  hares, 
[♦456]  *ftnd  ^ag  entitled  to  the  "  fcona  vacantia'*  of  deceased  persons: 
Cod.,  lib.  10,  tit.  10,  "  De  bonis  vacantibus ; "  but  there  is  no 
authority  in  our  law  for  calling  intestates'  goods  " bona  vacantia" 
In  Williams,  *'  On  Executors,"  p.  884  (2),  it  is  stated  thus :  "  If  a 

(1)  2  Buding,  Annals  of  the  Coinage  (2)  3rd  edit, 

of  Great  Britain,  157. 
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bastardy  who,  as  nulliusJUitis,  has  no  kindred,  or  any  other  person,  Dtkb 
having  no  kindred,  die  intestate,  and  without  wife  or  child,  it  has  walfobd. 
formerly  been  holden  that  the  Ordinary  could  seize  his  goods,  and 
dispose  of  them  to  pious  uses;  but  it  is  now  settled,  that  the  King 
is  entitled  to  them  as  vltinius  tueres,  subject,  nevertheless,  to  the 
debts  of  the  intestate ;  "  and  he  cites  in  support  of  this  proposition 
the  cases  of  Jones  v.  Goodchild  (i),  Rutherford  v.  Matde  (2),  and 
Megit  v.  Johnson  (8) :  this  last  authority  was  the  case  of  a  feh  de 
it :  Lord  Mansfield  doubted  whether  the  right  of  the  Crown  to  the 
goods  of  an  intestate,  vested  in  the  Crown  by  forfeiture,  could  be 
conveyed,  except  by  record  ;  but  he  held  it  to  be  clear,  that,  ''  had 
he  been  a  bastard,  or  being  legitimate,  had  died  without  kin,  the 
King  would  have  taken  as  ultimus  hares"  The  substantial  ques- 
tion then  is,  has  the  Grown  parted  with  this  right,  whatever  it  is, 
and  has  it  parted  with  it,  to  the  Duchy  of  Lancaster  ?  The  other 
side  contend,  that  it  has  parted  with  the  "jura  regalia,**  and  that 
this  right  is  a  part%of  the  "  jura  regalia  ;  "  but  we  submit,  that  the 
Crown  did  not  part  with  it,  at  the  time  of  the  charter,  for  the  right 
was  not  in  the  Grown,  or,  at  all  events,  if  it  was  in  the  Crown,  the 
words  of  the  charter  do  not  convey  such  rights  to  the  Duke  of 
Lancaster.  The  first  point,  therefore,  is,  whether,  at  the  time  of 
the  grant,  the  right  was  in  the  Crown  or  the  Ordinary. 

L  The  origin  of  the  ecclesiastical  jurisdiction  over  wills,  is  [457] 
wrapped  in  mist  and  darkness.  Selden,  a  learned  man  in  Church 
matters,  but  an  authority  hostile  to  the  Church,  and  not  an 
unbiassed  writer,  says,  that  he  cannot  see  his  way  clearly. 
According  to  Spelman  (4),  in  his  work,  ''On  Probate  of  Wills 
and  Testaments,"  P.  2,  p.  129,  the  clergy  granted  probate  of 
wills,  even  in  Justinian's  time,  (a.b.  580),  Cod.,  lib.  1,  tit.  8,  s.  41, 
and  tii  6,  s.  23 ;  referring  to  the  fourth  Council  of  Carthage,  which 
ordained  that, "  Episcopus  tuitionem  testamentorum  non  suscipiat," 
and  to  Gratian's  Gloss,  which  says, "  Tuitionem  id  est  apertionem, 
&e.,"  he  construes,  as  Selden,  in  his  work,  "  Origin  of  Ecclesias- 
tical Jurisdiction  of  Testaments,"  vol.  iii.  p.  1665,  ed.  1726,  does, 
iuUio  for  aperture,  or  probate.  The  18th  of  William  the  Conqueror 
(a.d.  1084),  is  supposed  to  be  the  commencement  of  the  secular 
authority  of  the  Ecclesiastical  Court,  previously  to  which,  the  Bishop 
sat  in  the  County  Court,  jointly  with  the  sheriff.  In  his  own  Court, 
the  Bishop  assumed  jurisdiction  over  wills,  and  over  intestates' 

(1)  3  P.  Wms.  33.  (3)  2  Doug.  642. 

(2)  4  Ha^.  Bee.  Hep.  213.  (4)  Edit,  by  Bp.  Gibeon,  1723. 
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Dtk«  property:  Henry's  History  of  Great  Britain,  vol.  iii.  p.  403; 
Walfobd^  Muratoris,  Antiq.,  Italics,  vol.  v.  p.  664.  It  will  be  necessary  to 
ascertain,  in  the  first  place,  what  were  the  Saxon  laws  as  to 
intestates.  In  the  ancient  laws  and  institutes  of  England  (i),  under 
the  head  ''Laws  of  King  Canute,"  c.  Ixxi.,  it  is  said,  **  And  if  any 
one  depart  this  life  intestate,  be  it  through  his  neglect,  be  it  through 
sudden  death  ;  then  let  not  the  lord  draw  more  from  his  property 
than  his  lawful  heriot.  And,  according  to  his  direction,  let  the 
property  be  distributed  very  justly  to  the  wife,  and  children,  and 
[  ♦iss  ]  relations ;  *to  every  one  according  to  the  degree  that  belongs  to 
him."  Again,  at  p.  481  of  the  same  collection  of  laws  and  institutes, 
under  the  head  of  "  The  Laws  of  King  William  the  Conqueror," 
c.  xxxiv.,  tit.  ''  De  sine  Testamento  Morientibus,"  it  is  laid  down, 
"  Si  quis  paterfamilias  casu  aliquo  sine  testamento  obierit,  pueri 
inter  se  hereditatem  paternam  equaliter  dividant "  (2).  These  old 
laws  refer  to  land,  and  not  to  goods  and  chattels.  The  word 
**  hereditatem  "  clearly  shows,  that  they  were  dealing  with  the  land, 
not  with  the  goods  and  chattels  of  intestates.  Then  came  the 
Magna  Charta  of  King  John,  (a.d.  1216,)  which  confirmed  the 
right  of  the  Church  over  intestates'  property  (s). 

(LoBB  Bbouoham  :  It  is  admitted  by  all  political  writers,  that 
the  Magna  Charta  was  declaratory.) 

This  right  is  again  recognised  to  be  in  the  Church,  by  two  charters, 
the  1st  of  Henry  III.  and  the  9th  Henry  III.  in  1226  :  one  of  the 
attesting  witnesses  to  this  charter,  was  Banulphus,  Earl  of  Chester, 
who  was  fourth  in  descent  from  Hugh  Lupus.  If  then  the  right 
to  intestates'  goods  had  been  granted  to  Hugh  Lupus,  bow  did  it 
happen,  that  he  witnessed  this  charter,  which  admits  the  right  to 
be  in  the  Church  ?  The  clause,  '*  Si  aliquis  liber  homo  intestatus,'* 
&c.,  is  not  contained  in  the  printed  copy  of  the  charter  of  King 
Henry  III.  Selden,  "  Origin  of  Ecclesiastical  Jurisdiction  of 
Testaments,"  p.  2,  c.  8,  however,  says,  "in  very  many  of  the 
ancientest  manuscripts,  this  clause  is  to  be  found,  though  it  is 
omitted  in  the  exemplification,  and  is  generally  omitted  in  the 
printed  editions  of  that  charter."  Prynne  (4),  a  bitter  enemy  to  the 
[  469  ]      Church,  says,  *that  the  18th  clause  of  the  Magna  Charta  of  King 

(1)  [Thorpe,]  vol.  i.  p.  413.     [For  (3)  0.  18,  art.  27,  2  Bla.  Law  Tracts, 

the  yarious  original  texts   see    now  App.,  p.  xii.  cited  ante,  p.  89. 

Liebermann,  Die  Qesetze  der  Angel-  (4)  1  Hist,  of  King  John,  pp.  18, 19, 

sachsen,  i.  356,  357.]  and  20.     £d.  1^72, 

2)  [liebenuann,  i,  ^14.] 
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John,  which  provides  that  intestates'  goods  shall  be  distributed  Dykb 
"  per  visum  Ecclesiae  "  (i),  was  wholly  expunged  from  the  Charter  of  walfobd. 
Henry  in. ;  but  Selden  does  not  adopt  the  view  of  Prynne :  and 
Lord  C!oke  (2),  in  his  reading  upon  the  Magna  Charta,  does  not  say 
a  word  about  the  omitted  clause.  But  it  may  be  contended,  that  by 
the  words  ''  per  visum  Ecclesice,"  was  meant  only  to  give  a  power 
of  supervision.  I  submit,  however,  that  the  Church  exercised  under 
those  words,  the  right  of  granting  probate  and  administration. 

(Lord  Brougham  :  Chief  Baron  Gilbert,  in  his  Reports  (p.  206), 
cites  the  charter  of  Bichard  I.) 

Yes,  it  is  mentioned  by  Gilbert,  as  sanctioning  the  distribution 
of  intestates'  goods  by  Ecclesiastical  authority  :  Bacon's  Abr.,  tit. 
''Executors  and  Administrators,"  (E).  Then  comes  the  Statute  of 
Westminster,  ii.,  18  Edw.  I.  c.  xix.  What  construction  can  be  put 
upon  this  statute,  but  that  it  confirms  the  power,  that  the  Church 
then  had,  over  intestates'  property  ?  The  authority  of  the  Ordinary 
is  admitted,  *'  Cum  post  Mortem  alicujus  decedentis  intestati  et 
obligati  aliquibus  in  debito  bona  deveniant  ad  Ordinaries  dis- 
ponenda,"  and  it  enacts  that  he  shall,  out  of  the  goods  of  the 
intestate,  be  answerable  for  the  deceased's  debts.  This  statute  was 
followed  by  the  18  Edw.  III.  stat.  iii.  c.  vi.,  which  declares,  that 
causes  testamentary,  notoriously  pertain  to  the  cognizance  of  Holy 
Church.  The  81  Edw.  III.  stat.  i.  c.  11,  further  enacts,  that  the 
Ordinaries  shall  depute  *'  the  next  and  most  lawful  friends  of  the 
dead  person  intestate,"  that  is,  the  next  of  kin  of  an  intestate,  **  to 
administer  his  goods."  Under  an  equitable  construction  of  the 
term  "next  of  kin,"  the  Queen,  as  vltima  hares,  *may,  perhaps,  [•460] 
come  in  under  this  statute. 

(Lord  Brougham:  There  can  be  no  doubt  that  the  Queen  is 
ultima  hares  of  the  land,  as  all  land  originally  came  from  the  Crown ; 
she  comes  in  upon  the  feudal  principle,  because  the  Crown  is  lord 
of  the  fee.  The  French  word  **6ien«,"  used  in  the  statute,  81 
Edw.  III.  stat.  i.  c.  11,  though  translated  "  goods,"  has  a  larger 
signification  ;  it  means  lands,  as  well  as  goods ;  such  at  least  is  the 
modem  construction  of  the  word.) 

There  can  be  no  question  about  land,  but  they  would  not  call  "  bona 

racaniia,"'  lands.     The  statute,  21  Hen.  VIII.  c.  v.,  sec.  2,  recognises 

(1)  Ante,  p.  88.  (2)  2  Inai.  cap.  18,  p.  32. 
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Dtkb  the  power  of  the  Ordinary,  to  grant  administration  of  intestates' 
Walvobd.  goods,  to  the  party  entitled  thereto.  The  statate,  26  Hen.  YIII. 
c.  L,  secures  to  the  Crown  all  the  authorities,  profits,  and  commo- 
dities appertaining  to  the  supreme  head  of  the  Church.  It  may  be 
a  question  whether  by  force  of  this  last  statute,  the  Crown  did 
not  acquire  the  same  power  over  the  property  of  the  Church,  as 
belonged  to  the  Ordinary.  Another  statute,  in  pari  materiay  is  the 
22  &  28  Car.  II.  c.  x.  In  Oldham  v.  Pickering  (i),  Lord  Holt  said, 
"  Since  the  statute,  22  &  23  Car.  II.,  it  has  been  held  that  the  81 
Edw.  in.  c.  11,  was  thereby  repealed;"  and  he  held,  ''that  the 
reason  of  distribution  of  an  intestate's  goods,  by  the  Ordinaiy, 
before  the  statute  (22  &  28  Car.  II.),  was  because  there  was  no 
property  of  those  goods  in  anybody  ;  therefore,  the  Ordinary  having 
possession,  he  disposed  of  them  at  his  pleasure,  for  there  was  no 
proprietor  to  control  him."  The  opinion  of  so  eminent  a  Judge,  as 
Lord  Holt,  is  decisive.  So  in  the  case  of  Edgcomh  v.  Dee  (2),  it  is 
[  *46i  ]  *said,  that  by  the  31  Edw.  III.  c.  11,  administrators  are  to 
administer  and  dispend  for  the  soul  of  the  deceased,  and  to  answer 
to  others  to  whom  the  dead  persons  were  bound ;  and  then  it  is 
added,  ''  and  as  this  was  the  ancient  law  and  practice  before  in  the 
Ecclesiastical  Court,  so  by  the  new  Act  in  the  22nd  and  28rd  of  the 
King,  for  better  settling  of  intestates'  estates,  it  is  enacted,  &c. 
This  appears  to  be  the  ancient  law  by  the  Great  Charter,  c.  18,  and 
long  before,  by  Glanvill,  in  Hen.  II.'s  time,  and  Bracton,  in 
Hen.  III.'s  time."  Such  is  the  statutory  ground  of  the  right  to 
intestates'  effects.  I  now  proceed  with  the  early  text-writers  upon 
this  subject.  Lord  Bacon,  in  his  "Use  of  the  Laws"(8),  says, 
"  When  a  man  possessed  of  goods  dieth,  without  any  will,  then  snch 
goods  as  the  executors  should  have  had,  if  he  had  made  a  will,  were, 
by  ancient  law,  to  come  to  the  Bishop  of  the  diocese,  to  dispose  for 
the  good  of  his  soul  that  dieth,  he  first  paying  his  funeral  and  debts, 
and  giving  the  rest  ad  pios  usus.  Finch,  in  his  "Discourse on 
Law  "  (4),  a  work  of  authority,  frequently  referred  to  by  Blackstone, 
states,  "If  no  will  be  made,  the  Ordinary  shall  administer  all  the 
chattels  that  were  in  his  possession.  For  he,  which  had  the  charge 
of  his  soul  in  his  life,  is  presumed  the  fittest  person  to  have  the  care 
of  disposing  his  goods  in  pios  usus^  after  his  death.  And,  therefore, 
the  Ordinary  may  seize  the  goods,  and  must  keep  them  without 

(1)  Carthew,  376.    8.  C.  2  Salk.  464.      1831. 

(2)  Vaughan,  96.  (4)  B.  4,  ch.  7,  p.  410.     Edit.  1759. 

(3)  Vol.  xiii.  p.  245,  pi.  ix.  Edit. 


VOL.  LXX.J    1846.     P,  C,     5  MOORE,  P.  C.  461—468.  95 

wasting,  and  may  give,  aliene,  or  sell  them,  at  his  will,  and  dispose        Dykb 

the  money  coming  thereof  in  pios  usils.    And  if  he  do  not  so,  he     w^lfobd. 

breaketh  the  confidence  which  the  law  reposeth  in  him  ; ''  and  to 

the  same  effect  *are  the  following  authorities  :  Perkins,  "  On  Testa-       [  '462  ] 

ments  "  (i) ;  Gilbert,  "  On  Tenures  "  (2) ;  John  of  Gaunt's  Will  of 

1499  (3);  Bacon's  Abridgment, ''  Executors  and  Administrators/'  (E) ; 

a  work,  I  admit,  of  not  very  great  authority,  though  the  title  I  refer 

to,  is  said  to  be  by  Chief  Baron  Gilbert ;  Blackstone  (4) ;  Palmer  v. 

AUicock  (5) ;  11  Viner's  Abr.,  tit.  "  Executors,"  (A)  1 ;  Greysbrooke  v. 

Fox  (6),  Manning  v.  Napp  (7).    It  may  be  inquired,  what  was  the 

state  of  the  law  at  the  time  of  Henry  II.    Glanvill,  who  is  presumed 

to  have  lived  in  his  time,  has  this  passage,  which  at  first  sight  seems 

against  the  Crown.    He  asks  who  ought  to  succeed  to  the  land  of 

bastards,  as  the  lord  cannot  ?    He  then  says  (8) :  Cum  quia  vero 

intestatas  decesserit,  onmia  catalla  sua  sui  Domini  esse  intelliguntur ; 

si  vero  plures  habuerit  Dominos  quilibet  illorum  catalla  sua  recu- 

perabit  quae  in  feodo  suo  reperiet.     He  then  speaks  of  **  Usurarii "  : 

"  Usurarii  vero  omnes  res  (sive  testatus  sive  intestatus  decesserit) 

Bomini  Begis  sunt."     It  will  not  be  fair  to  apply  this  to  bastards  ; 

there  are  three  classes  of  persons,  spoken  of  in  this  chapter  :  bastardi, 

intestati,  and  usurarii.     The  passage,  if  taken  simpliciter,  does  not 

militate  against   the  authorities  before  referred  to.     The   words 

"damnati  ad  mortem  "  are  not  to  be  found  in  Glanvill,  though  they 

are  in  the  Begiam  Magistatem  of  Scotland,  by  Skene,  a  Scotch 

lawyer,  of  great  learning  on  the  feudal  laws,  which  work  is  almost 

a  copy  of  Glanvill,  in  the  ''  Quoniam  Attachiamenta,*'  or   ''  the 

Baron  Lawes."     Craig,  in  his  work,  Jus  Peudale,  *p.  51,  refers  to       [  •463  ] 

these  two  books.    There  is  a  passage  in  Stephen's  Glossary,  which 

refers  to  the  Codex  of  Justinian,  {'*  De  bonis  vacantibus,"  lib.  10, 

tit.  10,  s.  1,)  but  I  protest  against  the  term  '*  bona  vacantia  "  being 

imported  into  the  Ecclesiastical  Courts :  there  is  no  passage  to  be 

found,  warranting  such  a  construction,  in  any  work  of  authority 

on  wills  or  executors.    Intestates'  effects  are  not,  by  the  Law  of 

England,  **  bona  vacantia,*'  although  it  may  be,  that  by  the  Justinian 

Code,  the  Emperor  took  the  bona  vacantia  of  a  person  dying  within  his 

dominions,  but  it  would  only  belong  to  the  treasury  of  the  lord. 

Now,  can  it  be  said  that,  in  this  country,  it  is  the  law  that  a  bonum 

(1    P.  486.  (5)  3  Mod.  58. 

(2)  Edit.  by^Watkins,  p.  278.  (6)  Plowd.  276. 

(3)  NichoU*8  Boyal  Wills,  p.  146.  (7)  1  Salk.  37. 

(4)  Comm.,  voL  ii.,  p.  494.  (8]  Glanvill,  Book  7,  ch.  16. 
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DrKB  vacant  should  be  brought  into  the  Treasury  ?  Certainly  not ;  a 
Walfobd.  different  rule  prevails  in  England.  In  the  case  of  Armory  t. 
Delamirie  (i),  a  chimney-sweep  who  found  a  jewel,  was  held  to  have 
a  right  to  retain  it  against  the  Crown  and  every  one  else.  This 
shows  that  the  law  of  England  never  presumed  that  the  bonum 
vacans  ever  belonged  to  the  lord  of  the  fee,  or  the  Crown. 
Blackstone,  a  great  prerogative  lawyer,  once  said,  that  all  game  in 
England  was  bona  vacantia^  and  belonged  to  the  Crown ;  but  Chitty, 
''  On  Prerogatives  of  the  Crown,"  p.  186,  says,  only  certain  things 
belonged  to  the  King,  under  that  title,  as  swans,  whales,  sturgeons, 
gold  and  silver  mines,  estrays,  waifs,  and  wreck.  Britton,  in  bis 
"  Pleas  of  the  Crown  "  (2),  {tenip,  Edw.  III.,)  when  he  speaks  of  the 
rights  and  prerogatives  of  the  Crown,  and  enumerates  them  all, 
does  not  include  intestates'  effects.  Neither  does  Comyns,  in  his 
Digest,  tit.  "  Prerogative,"  (D),  mention  this  right  among  the  prero- 
[  •^ei  ]  gatives  *of  the  Crown  ;  and  in  Cruise's  Digest,  tit  '*  Franchise  "  (3), 
although  many  different  kinds  of  franchises  are  enumerated,  yet 
''  bona  vacantia  "  is  not  mentioned.  It  is  true  that  under  the  title 
of  "Escheat"  (80)  (4),  escheators  are  mentioned  by  Cruise;  bat 
these  officers  had  to  do  with  land  alone,  and  not  personal  property. 
In  a  very  old  book,  by  Judge  Doddridge  (5),  treating  of  the  Earldom 
of  Chester,  it  is  said,  that  there  was  an  officer  there  called  Escheator, 
but  that  he  had  nothing  to  do  with  intestates'  effects.  Blackstone  (6), 
under  the  head  of  sources  of  the  King's  revenues,  enumerates 
eighteen  different  sorts,  and  it  is  extraordinary,  that  he  should  not 
have  included  this,  if  it  existed,  especially  as  he  says  the  King  is 
vltimus  heres,  and  pater  patria.  The  next  point  is,  whether  there 
is  any  evidence  of  user  in  this  matter.  I  submit  that  the  instances 
of  the  grants  of  letters  of  administration  to  the  nominee  of  the 
Duchy,  since  the  present  century,  are  no  evidence  of  user.  In 
Jewison  v.  Dyson  (7),  the  question  raised  was,  whether  the  Crown, 
in  right  of  the  Duchy  of  Lancaster,  had  the  exclusive  right  of 
appointing  a  coroner  within  the  honour  of  Pontefract ;  the  Court 
of  Exchequer  held  the  right  to  appoint  coroners  to  belong  exclusively 
to  the  Duchy,  notwithstanding  modern  usage  to  the  contrary. 
These  are  the  grounds  on  which  we  seek  to  maintain  our  first 
proposition,  that  the  right  to  dispose  of  intestates'  goods  was  not  in 

(1)  Strange,  505.  state  of  Principality  of  Wales,  Duchj 

(2)  Ch.  17,  18,  19,  Kelham's  edit.  of  Cornwall,  and  County  of  Chester. 

(3)  Vol.  iii.  279.  (6)  1  Comm.  B.  1.  ch.  8. 

(4)  Vol.  iii.  p.  451.  (7)  9  M.  &  W.  540. 

(5)  History  of  Ancient  and  Modem 
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the  Crown,  bat  in  the  Ordinary,  at  the  time  of  the  grant  by  these        Dyke 
charters,  and  that  from  the  date  of  these  charters,  to  the  present     WALroRD, 
day,  the  Ordinary  has  always  had  the  right  to  this  property,  and 
that  the  Crown  came  in,  either  by  the  statute,  or  *the  common      [  *^65  ] 
law,  as  uUimus  hares,  uid  took  the  property  of  intestates  dying 
without  kin,  through  the  medium  of  the  Ordinary's  administration. 
II.  The  consideration  of  the  charters.    This  is  an  alleged  grant 
of  a  County  Palatine  ad  similittulinem  of  another  grant.     It  lies  on 
the  respondent  to  show,  by  referring  to  the  grant  of  assimilation, 
what  the  rights  of  the  County  Palatine  of  Chester  were :  whether 
that  which  they  now  seek  was  contained  within  it.    They  rely  upon 
&he  two  charters  of  1877  and  1390,  which  are  substantially  the 
same,  for  in  both  these  charters  there  is  a  grant  of  **  qusecumque 
alia  liber tates  et  jura  regalia  ad  Comitem  Palatinum  pertinentia, 
adeo  integre  et  libere  sicut  Comes  Cestrise  infra  eundem  Comitatum 
GestrisB  dinoscitur  obtinere.'*     Was  the  similitude  to  be,  to  the  Earl 
of  Chester,  at  the  time  of  this  grant,  or  to  Hugh  Lupus  ?    I  submit 
that  the  only  fair  and  natural  construction  is,  that  it  referred  to 
the  Earl  of  Chester,  at  the  time  of  the  grant  to  John  of  Gaunt. 
What  is  the  meaning  of  the  word  **  dinoscitur  ?  "     This  word,  in 
the  present  tense,  applies  to  the  condition  of  the  Earl  of  Chester, 
at  that  time,  not  going  back  to  the  time  of  Hugh  Lupus.    The 
Earldom  of  Chester  is  mentioned  by  Camden  (i)  as  having  been 
conferred  by  William  the  Conqueror,  upon  his  son,  Hugh  Lupus, 
as  a  Count  Palatine,  about  the  year  1070 ;  and  the  last  Earl  of 
Chester,  descended  from  Hugh  Lupus,  it  is  said  in  King's  Vale 
Boyall  of  England  (2),  died  in  1287,  in  the  21st  year  of  Henry  III. 
This  was  after  the  Great  Charter  of  the  9th  Henry  IH.,  which  con- 
firmed the  right  in  question  to  the  Church,  and  to  which  the  name 
of  Banulphus,  Earl  of  Chester,  appears  as  a  witness.    Henry  the 
Third,  after  *this  charter,  seized  the  earldom,  and  appropriated  it       [  *466  ] 
to  himself,  and  created  his  son,  Edward  I.,  Earl  of  Chester  (s), 
by  such  a  title  only  as  he  could  grant :  certain  Boyal  liberties  were 
given,  but  the  right  to  intestates'  effects  is  not  included.    Edward  I. 
was  taken  prisoner,  and  the  county  of  Chester  was  given  as  his 
ransom.    Simon  de  Montfort  was  attainted  of  treason,  and  it  was 
forfeited  to  the  Crown ;   the  King  re-granted  it,  but  not  in  simi- 
litudinem  of  Hugh  Lupus ;  again,  it  came  back  to  the  Crown. 

(1)  Britannia,    pp.    427,  456,  464.      Chester,  vol.  i.  p.  139,  seo.  It. 
(Ed.  1607.)  (3)  Ormerod'B    Hist,    of    Chester, 

(2)52,145.    See  Ormerod's  Hist,  of     p.  14a 
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Dykis        Richard  II.  held  it  in  1877.    Under  what  title  did  he  hold  it? 
Walpobd.     Edward  UI.  gave  it  to  the  Black  Prince,  on  whose  death  the  King 
granted  it  to  Richard,  Prince  of  Wales,  Duke  of  Cornwall,  and  Earl 
of  Chester  (i). 

The  original  grants  of  the  county  of  Chester  are  not  in  existence; 
they  have  been  searched  for,  but  without  success :  but  it  cannot  be 
questioned,  and  it  is  a  matter  of  history,  that  the  county  of  Chester 
has  reverted  again  uid  again  to  the  Crown.  In  the  case  of  Rex 
V.  Capper  (2),  it  was  argued  by  Mr.  Parke,  whether  the  right  to 
intestates'  goods  having  come  back  to  the  Crown,  it  could  go  forth 
again.  Lord  Coke  (8),  in  his  chapter  on  the  County  Palatine  of 
Chester,  makes  no  mention  of  intestates'  effects,  though  he  speaks 
of  a  Bishop  of  Chester,  in  the  time  of  William  I.,  and  states  that 
he  held  his  office  of  the  King,  not  from  Hugh  Lupus.  '^  Tenet 
Episcopus  ejusdem  civitatis  de  Rege,  quod  ad  suum  pertinet  Epis- 
copatum."  The  Bishop's  creation  was  by  patent.  The  Crown  now 
appoints  under  the  statute  of  Henry  YIII.  The  fact  of  there  being 
a  Bishop  of  Chester,  in  William  the  Conqueror's  time,  also  appears 

[*467]'  from  the  passage  in  Doomsday  Book  (4).  *In  the  Slst  year  of 
Henry  the  Second's  reign  there  was  a  dispute  respecting  the 
temporalities  of  the  Bishopric  of  Chester,  which  were  seized  bj 
the  Crown  (5).  A  question  may  arise,  as  to  what  is  the  general 
meaning  of  a  County  Palatine,  and  the  respondent  may  refer  to 
Selden's  "  Title  of  Honours,"  where  there  is  a  definition  of  a 
County  Palatine;  and  he  speaks  of  the  Counts  Palatine  being 
invested  with  a  King-like  jurisdiction,  but  he  does  not  say  to  what 
extent  (6) ;  but  although  he  largely  treats  of  the  rights  and 
privileges  (7),  there  is  no  mention  of  a  jus  regale  of  this  description 
as  appertaining  to  it.  Blackstone  (8)  speaks  of  Counts  Palatine 
and  of  ''jura  regalia,*'  and  says,  that  the  Earl  of  Chester  and  Doke 
of  Lancaster  had,  in  those  counties  **  regalem potestatem  in  omnibui,'* 
as  Bracton  expresses  it.  Lord  Hale,  however,  said,  that  Bracton 
was  neither  law  or  history.  In  the  case  of  The  County  Palatine  oj 
Wexford  (9),  in  the  Irish  Exchequer,  there  was  a  great  discuBsioo 
about  Counties  Palatine,  and  that  of  Chester  was  referred  to  as 
a  model,  but  the  right  is  not  mentioned  as  a  jus  regale ;  on  the 

(1)  Ormerod's    Hist,    of    Chester,  (5)  Madox's  Hist.  Exch.  212. 
p.  140.  (6)  3rd  edit.,  p.  529. 

(2)  19  E.  B.  568  (5  Price,  217).  (7)  76.  314  to  346. 

(3)  4  Inst.  211.  (8)  1  Comm.,  p.  117. 

(4)  Ormerod's  Hist,  of  CLester,  142.  (9)  Davies's  Bep.  159.    Engl.  edit. 
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contrary,  **jura  regalia  "  are  there  said  to  consist  of  two  principal  Dykb 
points  only,  viz.,  in  Boyal  jurisdiction  and  in  Boyal  seignory.  walford. 
Supposing  that  your  Lordships  should  be  satisfied  that  the  grant 
was  ad  similiUidin^m  of  some  other  grant,  which  is  not  shown,  the 
burthen  is  thrown  on  the  other  side,  to  show  that  the  model  County 
Palatine  had  privilege  as  *^juraregalia  ;  "  and  without  the  produc- 
tion of  charters,  or  satisfactory  e^dence,  it  is  impossible  to  say 
what  the  jura  regalia  were,  that  John  of  Gaunt  was  to  enjoy. 
•Suppose  this  right  to  be  included  in  '*jura  regalia,''  did  the  Crown  [  '^^^  ] 
grant  it  ?  Certainly  not  in  express  terms.  It  is  conveyed  by  the 
name  of  ^  County  Palatine."  That  wonld  not  carry  it.  Does  it 
pass  by  virtue  of  the  words  of  the  grant,  ''  qusecumque  alia 
Ubertates  et  jura  regalia  ad  Comitem  Palatinum  pertinentia  ?  "  It 
must  be  a  Boyal  right  appertaining  to  tt  Count  Palatine.  It  may 
have  pertained  to  Emperors,  but  never  to  Counts  Palatine.  A  grant 
of  a  Chancellor  would  not  carry  a  court  of  equity.  In  Fisher  v. 
Batten  (i).  Lord  Hale  says,.  *'  I  do  not  think  the  bare  granting  of  a 
Chancellor  will  incidentally  give  a  court  of  equity,  nor  is  such  a 
court  incident  to  a  County  Palatine,  though  there  is  a  general 
grant  of  'jura  regalia.'  " 

(Babon  Pabkb  :  You  cannot  <$Feate  a  court  of  equity,  without  an 
Act  of  Parliament.) 

All  the  authorities  as  to  the  Eing*s  grants  and  the  modes  of  con- 
struing them,  are  collected  in  Cruise's  Dig.,  tit.  "King's  Grant," 
xxxiv.  (2).  General  words  will  not  carry,  in  Kings'  grants,  which 
pass  nothing  by  implication.  Thus  in  the  case  of  Mines  (3),  it 
is  laid  down,  that  if  the  King  granted  lands,  and  mines  therein 
contamed,  it  passes  only  certain  mines,  and  not  mines  of  gold 
and  silver.  Even  though  there  be  words  of  reference  to  another 
grant,  the  grantee  will  not  take  anything  not  expressly  mentioned : 
Rexv.  Capper  (4).  If  the  right  claimed  had  originally  passed  from 
the  Crown,  it  had  reverted  to  it:  Comyns's  Dig.,  tit.  "  Franchise," 
(6)  1 ;  and  in  order  to  the  recovery  of  a  right  which  has  merged  in 
the  Crown,  it  must  be  mentioned  in  express  terms. 

iff.  Parker,  Q.C.,  Dr.  Jenner,  and  Mr.  T.  F.  Ellis  {Attorney •       I  469  ] 
GentTol  of  the  Duchy  of  Lancaster),  for  the  respondent. 

(1)  V«lr.  167.  (3)  Plowd.  330  b. 

(if)  YoL  V.  pp.  35  and  45.  (4)  19  E,  B.  568  (5  Price.  2n). 
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Dyke  Mr.  Parker  : 

t, 
Walfobd.        The  question  raised  is  of  great  importance,  not -only  as  affecting 

a  branch  of  her  Majesty's  prerogative,  but  involving  the  title  of 
those  who  obtain  administration  to  the  goods  of  an  intestate,  dying 
without  next  of  kin.  The  right  in  question  never  belonged  to  the 
Ordinary,  otherwise  than  as  a  trust,  and  if  not  parted  with  by  the 
Crown,  it  is  still  in  the  Grown ;  but  we  contend,  that  the  right  to 
the  goods  of  intestates,  in  the  County  Palatine  of  Lancaster,  passed, 
by  the  charters,  from  the  Crown. 

I.  The  Ordinary  never  can  contest  the  right  with  the  Crown,  to 
intestates'  goods  dying  without  kin.  No  case  has  been  cited  by  the 
appellant,  in  which  the  Ordinary  ever  set  up  a  claim  to  the  beneficial 
interest  in  such  property,  or  disputed  the  right  of  the  Crown ;  on 
the  contrary,  the  claim  of  the  Ordinary  has  always  been  in  the 
nature  of  a  trust,  or  confidence,  and  rested,  originally,  on  the 
supposition  of  his  being  a  trustee,  for  the  application  of  the  goods 
to  pious  uses.  This  is  self-apparent,  for  they  have,  for  a  long 
series  of  years,  admitted  the  title  of  the  Crown,  by  granting  adminis- 
tration to  the  nominees  of  the  Crown. 

(Lord  Lanodale  :  There  can  be  no  doubt  that  the  Crown  was 
originally  entitled  to  the  goods  of  an  intestate  bastard.) 

We  rely  upon  that  right,  and  say,  that  this  question  has  nothing  to 
do  with  probate,  or  administration.  Our  proposition  is,  that  this 
is  an  ancient  and  undoubted  right  of  the  Crown.  The  Solicitor- 
I  *470  ]  General  denies  that  this  was  a  part  of  the  prerogative ;  *but  he  has 
not  established  that  assertion.  The  statute,  26  Hen.  YIII.  c.  1,  has 
nothing  to  do  with  it.  Neither  has  the  appellant  shown  the  origin 
of  this  right.  No  doubt,  the  authorities,  in  support  of  it,  are  not 
so  ample  as  could  be  desired,  but  they  show,  that  the  title  of  the 
Crown  was  coeval  with  the  other  rights  of  the  Crown  at  common 
law.  Not  being  able  to  show  the  origin  of  the  right,  proves  it  to 
have  been  by  common  law :  Manning  v.  Napp  (i),  Jones  v.  Good- 
child  (2),  The  right  of  the  Crown  is  not  confined  to  simple 
intestacies  ;  but  whenever  the  next  of  kin  cannot  be  found,  or,  when 
found,  cannot  take,  the  Crown  takes,  even  although  an  executor 
has  been  appointed :  MiddUton  v.  Spicer  (s).  Walker  v.  Denne  (4), 
Taylor  v.  Hay  garth  (6).     So  when  an  intestate  leaves  a  widow  and 

(1)  1  Salk.  37.  (4)  2  B.  E.  185  (2  Yes.  Jr.  170). 

(2)  3  P.  Wms.  33.  (5}  65  B.  E.  530  (14  Sun.  8). 

(3)  1  Br.  G.  C.  201. 
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DO  next  of  kin,  the  Crown  takes  a  moiety :  Cave  v.  Roberts  (i).  In  Dtks 
Comyns's  Dig.,  tit. "  Prerogative,'*  (D,)  49,  it  is  laid  down,  that  the  WALroBD, 
Crown  is  entitled  to  all  goods  which  have  no  owner ;  and  to  the 
same  effect  is  Brooke's  Abr.,  tit.  '*  Prerog.  le  Boy,"  12,  "  Biens ;  " 
Bracton,  lib.  1,  c.  12,  s.  10 ;  Coke,  2  Inst.  167.  Blackstone  (2)  says, 
besides  the  particular  reason  why  the  King  should  have  treasure- 
trove,  waifs,  &c.,  **  there  is  one  general  reason,  which  holds  for  them 
all ;  that  is,  because  they  are  *  bona  vacantia,*  or  goods  in  which  no 
one  else  can  claim  a  property."  .This  is  an  answer  to  the  Sdiciior* 
GeneraTs  statement,  that  he  could  not  find  the  term  "  bona  vacantia,** 
Qsed  by  our  law  writers.  Here  Blackstone  uses  it.  So,  by  the  civil 
law,  " bona  vacantia**  went  to  the  State :  Cod.,  lib.  10,  tit.  10. 
Nor  is  it  in  that  sense  unknown  to  our  law ;  for  *the  Vice-  [  *^7i  ] 
Chancbllob  of  England,  in  Taylor  v.  Haygarth,  uses  the  term 
*'  bona  vacantia,**  so  in  MiddkUm  v.  Spicer.  By  the  feudal  law, 
also,  such  goods  go  to  the  King.  Craig,  in  his  Jus  Fendale,  lib.  1, 
€.  16,  88.  80,  43 ;  lib.  2,  c.  18,  ss.  15,  16 ;  treating  *'  dejure  regis  in 
feudis  et  de  regaUbus,**  includes,  among  the  regalia,  belonging  to  the 
Crown,  *'  bona  vacantia,**  and  the  power  of  disposing  of  the  goods  of 
persons  dying  intestate,  and  without  next  of  kin ;  and  he  denies  the 
law,  as  laid  down  by  Glanvill,  in  lib.  7,  c.  16,  that  if  a  bastard  dies 
without  children,  his  goods  go  to  the  lord  of  the  fee ;  and  says, 
Ihat  the  Crown  takes  them  as  ^^ ^^ra  regalia.**  Lyndwood  (d),  cited 
by  the  Queen* s  Advocate,  also  shows  the  right  to  be  in  the  Crown. 
In  Megit  v.  Johnson  (4),  Lord  Mansfibld  held,  that  the  King  took, 
where  there  were  no  next  of  kin,  subject  to  the  debts  of  the  intes- 
tate. All  these  authorities  show,  that  the  Crown  is  the  undoubted 
possessor  of  the  right.  In  Greysbrooke  v.  Fox  (5)  it  is  expressly  laid 
down,  that  the  reason  why  the  Ordinary  has  intermediately  the 
property,  is,  that  by  law,  the  property  must  be  in  some  one,  there- 
fore, the  Ordinary  has  a  limited  right,  up  to  the  date  of  administra- 
tion. The  rule  at  common  law,  is,  that  property  must  belong  to 
somebody ;  and  where  there  is  no  other  owner,  not  where  the  owner 
is  unknown,  that  is  the  distinction,  it  is  the  property  of  the  Crown. 
This  right  being  then  in  the  Crown,  at  the  time  of  the  charters,  it 
was  competent  for  the  Crown  to  grant  it,  like  any  other  franchise. 
It  is  admitted  in  the  reply  of  the  appellant,  to  the  Act  on  Petition, 
that  subjects  may  exercise  this  right  as  a  ^franchise,  and  it  is  then       [  *472  ] 

(1)  S  Sim.  214.  p.  180. 

(2j  1  Comm.  299.  (4)  2  Doug.  542—545. 

(3)  Provincmle,    lib.    iii.,    Ut.    13,  (o)  Plowd.  275. 
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STKc  alleged,  that  in  all  such  caaes,  as  well  in  *the  county  of  Chester 
WalVoro.  fti^cl  Duchy  and  County  Palatine  of.  Lancaster,  as  elsewhere, ''  except 
where  by  prescription  lords  of  manors  and  others  exercise  the 
franchise,  it  hath  been,  and  now  is,  the  invariable  practice  of  the 
Ordinary  to  grant  letters  of  administratixm  of  the  goods  of  intestates 
dying  without  kindred,  to  the  nominee  of  the  Crown."  It  most  be 
inferred  from  this,  that  they  have  a  right  to  such  intestates'  goods. 
By  the  report  of  the  Ecclesiastical  Commissioners,  it  appears  that 
some  lords  of  manors  still  have  ecclesiastical  jurisdictions,  that 
they  grant  administrations,  and  licenses  of  marriage,  and  are  not 
amenable  to  the  Bishops  of  the  diocese :  Hensloe's  case  (i).  A  grant 
of  such  a  nature,  is  as  much  a  franchise  as  any  other  jura  minora 
regcJia,  such  as  treasure-trove,  which  the  Crown  can  grant  How 
could  the  Crown  acquire  this  right  without  some  common  law  title? 
If  we  have  established  that  this  is  a  common  law  right  in  the  Crown, 
then  we  come  to  the  charters,  to  show  that  the  right  has  thereby 
passed  to  us.  First,  we  contend  that  this  right  is  incident  to  the 
Crown ;  and  under  a  grant  of  a  Palatinate,  the  right  would  be 
incident  to  the  County  Palatine.  Secondly,  by  the  express  words 
of  the  charters,  this  right  is  granted  as  one  of  the  "jura  regalia." 

(Lord  Bbouoham  :  Do  you  contend,  that  eo  ipso,  the  grant  of  a 
Count  Palatine,  creates  a  Sovereign  Prince,  and  that  as  incident 
thereto,  would  be  the  right  to  pardon  offences  ?  Has  the  Crown 
at  this  time  the  power  to  grant  **jura  regalia,''  and  such  high 
franchises  ?) 

The  statute  law  has  hampered  this  question.  The  Earl  of  Chester 
pardoned  felons.  He  had  the  power  by  prescription.  By  the 
[  •473  ]  27  Hen.  VIII.  *the  power  of  making  pardons  is  taken  away ;  there 
is  scarcely  one  of  the  '*  jura  regalia*'  which  can  now  be  granted, 
except  by  the  authority  of  Parliament.  Selden  (2)  and  Spelman  (s), 
in  speaking  of  a  County  Palatine,  invest  it  with  kingly  powers,  and 
their  view  of  the  law  is  fully  supported  by  Bracton  (4)  and  Coke  (5). 
The  extent  of  the  rights  of  a  Count  Palatine,  is  shown  in  the  case 
of  The  County  Palatine  of  Wexford  (6).  It  appears  that  some  of  the 
*'jura  regalia  "  can  be  prescribed  for,  and  others  not ;  but  if  we 
show  that  there  has  been  a  grant  of  a  County  Palatine,  the  **jura 

(1)  9  Co.  Rep.  37.  (4)  Lib.  3,  ch.  8,  8.  4. 

(2)  Tit.  of  Hon.,  P.  2,  c.  1,  8.  33,  (5)  4  Inst.  204. 

c.  5»  8.  8.  (6)  DayieB*s  Hep.  159.     Engl,  edit 

(3)  Gloss.,  tit  "Comes,"  App.  13. 
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regalia''  passed  as  incident  thereto,  by  that  grant :  Co.  Litt.  114  ;  dtxb 
Coke's  4  Inst.  204,  5,  6,  10, 11 ;  Comyns's  Dig.,  tit.  "  Franchise,"  waltobd. 
(D.)  1,  2,  8,  4  ;  CJomyns's  Dig.,  tit.  "  Waife,"  (C.) ;  Bowes  v.  Buhop 
of  Durham  (i),  and  Rex  y.  Bishop  of  Durham  (2).  These  latter  cases 
are  strong  authorities,  for  they  show,  that  a  matter  would  not  pass, 
under  a  grant  of  "  bona  felonum ; "  but,  in  the  case  of  a  County 
Palatine,  it  is  incidental,  as  a  *'jus  regale^''  every  ''jus  regale,''  being 
anderstood  to  be  in  a  County  Palatine,  without  specification.  It  is 
not  alleged,  that  there  are  any  other  of  the  '*jura  regalia,"  which 
are  in  the  Crown,  as  Queen  of  England,  that  are  not  in  the  County 
Palatine.  They  have  the  right  to  treasure-trove,  and  to  lands 
between  high  and  low  water.  Upon  what  ground  then  can  it  be 
contended,  that  this  one,  of  all  the  "jura  regalia,"  did  not  pass  to 
the  Count  Palatine  ?  There  is  an  express  grant  by  the  charter  of 
"jtini  regalia"  and  the  only  words  which  can  in  any  way  limit 
*ihe  effect  of  the  grant,  are  "  sicut  Comes  Cestriae."  The  onus  is  [  un  ] 
not  upon  us  to  prove  that  the  Earl  of  Chester  had  it  not :  it  lies 
upon  the  appellant  to  show  that  he  had  it  not;  but  they  do  not 
attempt  to  prove  that  the  Earl  of  Chester  was  not  possessed  of  it. 
The  6  &  7  Will.  IV.  c.  xix.,  which  transferred  the  rights  of  the 
Bishop,  as  a  Count  Palatine,  to  the  Crown,  recognises  the  doctrine, 
that  all  these  "jura  "  were  included  in  a  County  Palatine.  These 
authorities  prove,  that  a  grant  of  a  County  Palatine,  without  more, 
entitled  the  owner,  to  all  the  "jura  regalia"  the  Crown  had,  at  the 
time  of  the  grant,  and,  among  others,  this  right,  for  there  can  be 
no  reason  why,  if  others  passed,  this  should  be  reserved.  The 
charter  of  51  Edw.  III.  gave  to  John  of  Gaunt  all  the  "  jura  regalia" 
pertaining  to  a  County  Palatine,  as  freely  as  the  Earl  of  Chester 
had  enjoyed  them.  There  is  nothing  to  show,  that  this  was  a 
restriction ;  it  was  by  way  of  enlargement.  We  have  nothing  to 
make  out,  but  that  this  is  a  County  Palatine.  The  appellant  has 
failed  to  show,  that  at  any  particular  time,  between  William  the 
Conqueror,  and  this  grant,  this  "jus  regale  "  did  not  exist :  our  posi- 
tion is;  if  Chester  was  a  County  Palatine  at  all,  this  right  must  have 
belonged  to  it.  Re^  v.  Capper  (3)  was  referred  to  by  the  appellant ; 
there  the  Court  of  Exchequer  held,  that  extinct  rights  could  not  be 
reconveyed  by  general  words.  That  case  is  in  our  favour  ;  we  do 
not  rely  upon  general  words,  we  rely  upon  the  words  of  the  grant 
of  a  County  Palatine.    There  are  no  restricting  words  in  the  grant, 

(1)  2  Bulatr.  226.  (3)  19  B,  E.  668,  606  (6  Price,  217, 

(2)  a  BuUtr.  166.  268). 
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Dyxb        and  it  is  upon  the  other  side  to  show  an  exception  or  reservation. 
Walfobd.     At  one  time  there  was  no  Bishop  of  Chester,  the  See  was  that  of 
[  '^^ft  ]      Lichfield  and  Coventry.    The  only  *'jus  regale  "  ♦which  the  appel- 
lant suggests  that  there  has  been  no  user  in  the  County  Palatine 
of  Chester,  is,  that  of  coining  money.    But  this  is  not  properly  a 
'^juB  regale*' 

(Mb.  Pbmbbbton  Lbioh:  The  appellant  says,  that  supposing 
originally  in  the  Anglo-Saxon  times,  the  right  in  question,  was 
in  the  Cro>vn,  yet  it  afterwards  became  vested  in  the  Church,  and 
that  being  vested  in  the  Church,  at  the  time  of  this  grant,  it  could 
not  be  granted  by  the  Crown  by  this  charter.) 

II.  The  proposition  of  the  appellant,  is,  that  at  the  date  of  the 
charter,  the  right  in  question  was  in  the  Ordinary,  and  not  in  the 
Crown ;  but  the  entire  argument,  and  the  authorities  cited  upon 
this  point,  turn  solely  upon  ecclesiastical  jurisdiction  ;  but  that  has 
no  bearing  upon  the  beneficial  right,  and  was  never  denied.  Our 
position  is,  that  the  Ordinary  never  had  a  beneficial  right.  There 
is  no  authority  to  be  referred  to,  of  any  instance  of  any  claim  by 
the  Ordinary  to  the  beneficial  right  to  such  property.  Lyndwood  (i) 
refers  to  the  Constitution  of  Johannes  Stafford,  which  contains  an 
express  prohibition  upon  the  ecclesiastical  powers  from  claiming 
anything  beneficial  out  of  the  goods,  and  urges  only,  that  the 
Church  is  better  able  to  discharge  the  trusts.  So  also  the  Con- 
stitution of  Orthobon  (2)  prohibits  the  Ordinary  from  applying  the 
property  to  his  own  use.  The  authorities  cited  by  the  appellant,  on 
this  head,  only  shows  that  the  Ordinary  had  merely  a  qualified  right 
of  property  for  administration  purposes. 

(Mb.  Pembbbton  Leigh:  I  suppose  the  Church  were  exclusive 
judges  of  what  were  **pios  usus.'*    Could  the  Ordinary,  before  the 
Reformation,  (for  many  pious  uses  have  since  become  superstitious 
[  ^476  ]      uses,)  have  *been  called  upon,  by  the  Crown,  to  account  ?) 

If  the  court  of  equity  was  as  well  understood  then,  as  now,  they 
would  have  been  compelled  to  account  and  distribute.  There  is  no 
doubt,  very  great  obscurity  exists  as  to  the  origin  of  the  jurisdic- 
tion of  the  Ecclesiastical  Courts,  but  we  now  understand  what  the 
ofSce  of  the  Ordinary  is,  and  the  extent  of  the  next  of  kin's  rights, 

(1)  Provinciale,  lib.  iii.tit.  13,  p.  166,  (2)  lb.,  tit.  23,  8.  2,  p.  121. 

in  verb  *' Beneficiatorum.*' 
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which  exist  by  the  common  law.  It  was  always  considered  as  a  Dtkb 
trust  binding  upon  the  conscience  of  the  Ordinary,  and  not  a  bene-  walpord. 
fidal  interest.  Thns  in  Morice  v.  The  Bishop  of  Durham  (i),  Sir 
WiLUAM  Grant  held,  that  it  was  impossible  for  the  Bishop  of 
Durham,  onder  a  trust  which  failed,  to  claim  such  property  as 
his  own,  and  his  decision  was  affirmed  by  Lord  Elbon,  on  appeal  (2). 
U  the  Ordinary  has  it  not  now  by  right,  he  never  could  have  had 
it  by  right ;  it  must  have  been  by  usurpation,  and  wrongfully,  and 
the  claim  could  not  be  maintained.  For  if  the  Ordinary  had  this 
right  universally,  what  has  withdrawn  it  ?  There  has  been  no  Act 
of  Parliament  passed  to  deprive  him  of  it.  It  would  have  been 
contrary  to  the  common  law  for  the  Ordinary  to  have  the  jurisdic- 
tion over  the  intestate's  property,  and  also  to  have  had  a  beneficial 
interest  therein.  It  would  be  making  him  a  judge  in  his  own 
cause.  He  never  had  more  than  the  right  of  administering.  The 
right  of  the  widow,  and  children,  and  next  of  kin,  are  coeval  with 
the  common  law,  and  have  never  been  lost  sight  of,  but  have  been 
considered  as  sacred  rights  by  the  highest  authorities.  Selden  (8), 
GIanvill(4),  Gilbert  (5),  Matthew  of  Paris  (6),  Bracton(7),  ♦and  [mttj 
FIeta(8),  acknowledge  the  right  of  the  next  of  kin  in  the  per- 
sonal estate  of  an  intestate.  By  the  common  law,  at  the  time 
of  Henry  the  Second,  a  man  could  not  avoid  dying  intestate  as  to 
part  of  his  estate,  as  his  wife  and  children  were  entitled  to  a  part 
of  his  property :  Blackstone  (9).  If  the  next  of  kin  had  a  right  to 
a  portion  of  an  intestate's  estate,  how  could  the  Ordinary  have  a 
beneficial  right  to  it  ?  The  only  effect  of  the  quotation  from  Lynd- 
wood,  complaining  of  the  Barons,  is  the  assertion  of  the  right  to 
jurisdiction,  to  distribute  the  goods  among  those  who  have  legal 
rights  in  them. 

The  next  point  to  be  considered  is  the  statutes.  The  statute 
(Westminster,  ii.)  IS  Edw.  I.  c.  xix.,  declaring  that  the  Ordinary 
ie  bound  to  answer  the  debts  of  the  intestate,  was  simply  an  Act 
declaratory  of  the  common  law,  and  is  so  stated  by  Lord  Coke : 
2  Inst  897,  SneUing  v.  Norton  (lo) ;  and  is  inconsistent  with  the 
notion  that  he  had  a  beneficial  interest.  Neither  does  the  statute 
31  Edw.  III.  c.  xi.,  show,  that  the  Ordinary  had  a  beneficial 

(1)  7  R.  B.  232  (9  Ves.  399).  (6)  P.  161. 

(2)  7  R.  R.  237  (10  Ves.  621).  (7)  Book  2,  c.  6,  s.  2. 

(3)  Trefttifle  on  Dispos.  of  Intestates'  (8)  Book  2,  c.  7,  a.  10. 
Estates,  c.  1.  (9)  2  Comm.  c.  32,  p.  491. 

(4)  Book  7,  c.  6 ;  Book  12,  c.  20.  .  (10)  CJro.  Eliz.  409. 
[o]  Rep.  206. 
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Dyke  interest,  nor  any  other  statate  down  to  the  21  Hen.  YIII.  The 
Walfobd.  appellant'8  argument,  is,  that  the  Ordinary  had  an  absolate  right 
beneficially,  and  that  being  in  the  Ordinary,  it  conld  not  be  in  the 
Crown ;  and  they  cite  for  this,  Htighes  v.  Hughes  (i),  Oreysbrooke  v. 
Fox  (2),  Oldham  v.  Pickering  (8),  and  Mannihg  v.  Napp  (4).  In  none 
of  these  cases  was  the  beneficial  interest  of  the  Ordinary  discussed. 
Moreover,  the  authority  of  Manning  v.  Napp  has  been  questioned. 
MiddUton  v.  Spicer{o).  The  Ordinary  does  in  many  cases  grant 
[  478  ]  administration,  although  it  be  not  within  the  Statute  *of  Distribu- 
tions, as  where  a  wife,  entitled  to  choses  in  action,  dies,  the  husband 
cannot,  under  any  statute,  claim  a  right  of  administration,  yet  the 
Ordinary  will  grant  letters  of  administration  to  him :  Watt  v.  Watt  (6). 
The  grant  follows  the  interest.  That  case  shows  a  close  analogy, 
as  between  the  husband  and  the  Grown,  to  the  present  case.  The 
husband  cannot  come  at  his  wife's  property  without  letters  of 
administration.  No  statute  gives  him  the  right,  nothing  except 
the  common  jurisdiction  of  the  Ordinary  entitles  him  to  claim  the 
grant.  It  is  not  the  administration,  as  contended  by  the  appellant, 
which  gives  the  Crown  this  right  of  property ;  it  is  that  in  respect 
of  the  right  of  property,  which  is  the  substance,  and  the  adminis- 
tration, which  is  the  course  of  proceeding,  to  enable  the  party  to 
come  in  and  assert  his  substantial  rights  in  a  Court.  The  grant  of 
administration  by  the  Ordinary  was  founded  on  a  common  law 
right.  It  was  not  by  statute ;  and  as  the  appellant  has  referred  to 
no  statutes  to  show  the  origin  of  this  right,  it  must  be  assumed  that 
it  was  coeval  with  the  common  law  ;  and  existed  at  the  time  of  the 
grant  of  the  Duchy  of  the  County  Palatine  of  Lancaster  to  John 
of  Gaunt. 

Mr.  Ellis  (the  Attorney-General  of  the  Duchy  of  Lancaster), 
on  the  same  side : 

The  nature  of  the  right  of  the  Crown  is  stated  in  Williams,  ''  On 
Executors,"  p.  884  (8rd  edit.) :  ''If  a  bastard,  who,  as  nuUius  filius, 
has  no  kindred,  die  intestate,  and  without  wife  or  child,  it  has 
formerly  been  holden,  that  the  Ordinary  could  seize  his  goods,  and 
dispose  of  them  to  pious  uses ;  but  it  is  now  settled  that  the  King 
is  entitled  to  them  as  vMimus  hares ;  subject,  nevertheless,  to  the 
[  *479  ]      debts  of  the  intestate.     Yet  in  such  "^case  it  is  the  practice  to 

(1)  Carter,  125.  (4)  1  Salk.  37. 

(2)  Plowd.  275.  (5)  1  Br.  C.  C.  203. 

(3)  Carthew,  376.  (6)  3  Ves.  244. 
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transfer  the  Boyal  claim  by  letters  patent,  or  other  authority,  from  dyke 
the  Crown,  with  a  reservation,  as  it  is  said,  of  a  tenth,  or  other  walford. 
small  proportion  of  the  property,  and  then  the  Ordinary  of  course 
l^raDts  to  Bueh  appointee  the  administration.  It  has  indeed  been 
asaerted,  that  soch  letters  patent  are  merely  in  the  nature  of  a 
recommendation ;  and  that  though  it  be  usual  for  the  Ordinary  to 
admit  such  patentee,  yet  it  is  rather  out  of  respect  to  the  King, 
than  strictly  of  right."  The  right  of  the  Crown,  as  ultimate  owner 
of  things  not  appropriated,  appears  in  the  Civil  Law.  In  Eden's 
Elementa  Juris  Civilis,  lib.  8,  tit.  18,  p.  161,  it  is  said,  that  there 
are  "tree  ordines  successionis  ab  intestate,"  descending,  ascend- 
ing, and  collateral ;  ''his  verd  deficientibus  conjuges,  et  postremo 
fiacos  admittuntur."  The  distinction  between  fisctu  and  ararium 
early  ceased  to  be  of  importance ;  but,  as  far  as  it  exists,  it  is  in 
favour  of  the  respondent,  **Jiscus''  being  the  property  of  the 
Sovereign,  as  distinguished  from  the  State.  Eden  adds,  p.  164 : 
''Postremo  si  nullus  sit  successor  legitimus  succedit  fiscus,  non 
qnidem  ut  lueres,  sed  velut  in  bona  vacantia  ;  "  "  dicuntur  autem 
bona  vacare,  qute  jacent  propter  defectum  legitimorum  sue- 
cessorum."  Whether  the  phrase  **  ultimm  hares,'*  or  "  bona 
racantia"  be  used,  the  meaning  is  the  same.  In  a  note  to  the 
passage  just  cited,  Eden  says  that  a  bastard  can  have  no  heirs 
except  of  his  body.  The  same  doctrines  are  in  Lyndwood  (i).  The 
Crown,  it  will  be  admitted,  has  this  right,  now  throughout  England, 
wherever  it  has  not  been  granted  away. 

Now,  the  charters,  which  are  before  the  Court,  give  to  the  Duchy 
all  **jura  regalia.*'  Some  restriction  has  been  suggested,  in  legal 
treatises,  as  to  the  effect  of  the  language  in  grants  by  the  Crown ; 
bat,  in  JewUon  *v.  Dyson  (2),  it  was  pointed  out  that  the  authorities,  [  *480  ] 
when  examined,  show  merely  that  in  grants  by  the  Crown,  no  more 
is  to  be  inferred  than  would  be  inferred  from  the  same  language  if 
used  by  a  subject.  In  that  case  it  appeared  that  the  Duchy,  under 
these  words,  had  created  the  borough  of  Pontefract,  which  still 
exists.  In  4  Inst.  211,  Lord  Coke  states  that  the  Earl  of  Chester, 
having  ''jura  regalia,''  "had  Comitatum  Palatinum  without  any 
express  words."  Therefore,  the  grant  of  the  ''jura  regalia'*  gives 
the  Palatinate,  rather  than  the  Palatinate  the  "jura  regalia."  The 
Earl  of  Chester  also,  by  such  grant,  had  the  power  to  hold  a  court 
of  equity,  though  it  hae  been  laid  down  that,  by  simple  grant,  the 

(1)  Provinciale,  lib.  iii.  tit.  13,  p.  180,  (2)  9  M.  &  W.  640,  567. 

not./. 
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Dtke  Sovereign  cannot  give  such  a  court.  So  there  is  a  court  of  equity 
walfobd.  in  ^h^  Palatinate  of  Durham.  The  chapter  in  Coke  furnishes  an 
answer  to  the  objection  suggested  as  to  the  grant  to  Bichard,  Earl 
of  Chester.  In  Lord  Coke's  time,  the  full  **jura  regalia  "  existed 
in  the  Palatinate  of  Chester;  they,  therefore,  existed  either  by 
prescription  or  by  the  grant :  in  either  case,  they  existed  before  the 
grant  of  the  Palatinate  of  Lancaster.  In  Selden  (i)  will  be  found  a 
general  discussion  upon  Counties  Palatine ;  and  the  reality  of  the 
franchise  is  there  asserted. 

The  next  question  is,  whether  the  right  now  claimed  be  among 
the  *'jura  regalia,*'  which  passed  by  the  charter.  Now,  that  it  is  a 
"jt«,"  is  indisputable.  It  must  also  be  **  regale ;  "  for  the  Crown 
holds  it  generally  through  England  by  Boyal  prerogative,  and  it  goe& 
to  the  successor  of  the  Crown,  not  to  the  heir  or  personal  repre- 
sentative of  the  Sovereign.  It  stands  on  the  same  footing  as  the 
right  to  escheats,  to  the  land  between  high  and  low  water  mark,  ta 
[  *48i  ]  felons'  goods,  to  treasure-trove,  *and  other  analogous  rights  (2),  all 
of  which  are  enjoyed,  in  fact,  by  the  Duchy.  Now  that  treasure- 
trove,  wreck,  and  the  like,  go  to  the  Crown  in  the  character  of 
''  bona  vacantia,**  appears  from  2  Inst.  167,  where  Bracton's  doctrine 
is  recognised.  In  Year  Book  Mich.  8  Hen.  lY.,  fol.  2,  B.  plac.  2, 
it  is  held  that,  generally,  by  a  grant  of  felons'  goods  the  goods  of 
such  as  stand  mute  on  a  charge  of  felony  do  not  pass ;  but  the 
Crown  has  them,  says  Gascoione,  Ch.  J.,  because  all  the  goods  that 
are  in  England,  and  that  no  man  bath  property  in,  shall  be  adjudged 
to  the  King.  Now,  in  a  County  Palatine,  such  goods  do  go  to  the 
county,  and  not  to  the  Crown  :  Rex  v.  The  Bishop  of  Durham  (3). 
This  shows  indisputably  that  the  County  Palatine  takes  the  '*  bona 
vacantia:  "  and  the  case  is  the  stronger,  because  it  contains  an 
express  reference  to  the  decision  just  cited  from  the  Year  Book  of 
Hen.  lY.  The  time  of  Hen.  lY.  is  not  far  from  the  date  of  the 
charter  of  Edw.  HI.  In  default  of  evidence  of  contemporary  usage 
in  Lancashire  or  Cheshire,  an  inference  may  be  drawn  from  the 
practice  in  Normandy  when  it  was  a  fief  of  the  French  Crown.  It 
is  most  probable  that  William  the  Conqueror  meant  to  place  the 
Earldom  of  Chester,  in  England,  on  the  same  footing  as  the  Duchy 
of  Normandy  in  France.     Now,  from  the  Grand  Coustumier  of 

(1)  Titles  of  Honour,  Part  2,  ch.  1,  of  Ontario  v.  Jferccr  (1 883)  8  App.  Cas. 
246,  ch.  o,  p.  529.  at  p.  778. 

(2)  This  passage  in  Mr.  EUia's  argu-  (3)  3  Bulatr.  Ida    5.  C.  1  Boll.  Bep. 
ment  is  cited  with  approval  inAtt^-Gen.  399. 
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Normandy  (compiled,  according  to  the  preface  to  2  Inst.,  about  the  Dtkb 
year  1280,  which  agrees  with  what  is  said  in  the  Stille  de  Proceder,  avalpord. 
at  the  end  of  Booille's  edition  of  the  Grand  Constomier),  it  appears 
that  the  Dake  not  only  had  treasnre-trove  (ch.  18),  but  chosesgayves 
<eh.  19)  (1),  which  are  defined  as  things  '^'que  ne  aont  appropriees.'* 
And  in  Terrien's  Commentary  on  the  Law  of  Normandy  (6. 5,  c.  11, 
p.  12),  it  is  said  *that  these  are  elsewhere  called  choses  espaves,  [  *^82  ] 
which  are  **  delaissees  dposseder  par  celuy  a  qui  eUe$  appartiennentJ' 
In  Berault's  Commentary  on  c.  cxlvii.  of  the  Contame  Beformee  of 
Normandy,  compiled  after  the  Dakedom  had  ceased  to  be  inde- 
pendent, it  is  said,  that  the  moveables  of  a  bastard,  dying  without 
issue  or  will,  go  to  the  King,  and  not  the  lord,  the  King  having  now 
become  entitled  to  the ''  bona  vacantia,**  as  the  Buke  was  before.  The 
express  exceptions,  in  the  charter,  of  tithes,  fifteenths,  subsidies  of 
the  clergy,  pardon  of  life  and  limb,  revision  of  error  in  the  Courts 
of  the  County  Palatine,  and  the  obligation  to  send  members  to 
Parliament  (from  which  Cheshire  was  exempt),  show  how  largely 
the  granting  words  are  to  be  construed. 

It  is  suggested  that,  inasmuch  as  the  rights  are  granted  to  the 

County  Palatine  of  Lancaster  "  aded  integr^  et  libera  sicut  Comes 

Cestriffi  infra  eundem  Comitatum  dinoscitur  obtinere,"  the  grant  is 

exceptive,  and  it  lies  on  the  Bnchy  to  prove,  as  matter  of  fact,  that 

the  Earl  of  Chester  had  these  rights.    But,  first,  the  words  describe, 

not  the  thing  granted,  but  the  mode  of  tenure :  a  known  thing  is 

granted,  but  subject  to  the  feudal  obligations  under  which  the  Earl 

of  Chester  lay.    In  Rex  v.  Capper  (2),  the  liberties  were  not  known 

except  by  reference.    Here  it  is  as  if  any  other  known  thing,  as  a 

market  or  free  warren,  were  granted  to  be  held  as  I.  S.  held  them  : 

I.  S.*8  tenure  would  then  be  looked  at,  to  ascertain,  not  the  meaning 

of  warren  or  free  market,  but  what  his  interest  or  tenure  was. 

Secondly,  the  burthen  of  proof,  if  thrown  on  the  Duchy,  is  satisfied. 

What  the  rights  of  the  Counties  Palatine  of  Chester  and  Lancaster 

are,  appears  from  the  legal  authorities  of  several  centuries ;  and 

this  is  no  longer  a  question  *of  fact,  any  more  than  the  existence  of       [  ^^S't  ] 

London  as  a  county,  of  Durham  (before  the  late  statute)  as  a 

district  into  which  particular  writs  ran,  of  gavelkind  in  Kent,  of  the 

costom  of  merchants,  and  many  other  matters  of  which  the  Courts 

take  cognizance. 

It  was  urged  that  the  Earl  of  Chester  did  not  appear  to  have 

(I)  Thit  does  not  oconr  in  the  corre-      Coatomier,  c.  Ixix. 
tpoading  punge  of  the  Tr^s  ancien         (2)  19  E.  B.  568  (6  Price,  217). 
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Dyke  created  Bishops  of  Chester.  But,  before  the  time  of  Henry  the 
Walford.  Eighth,  the  Bishopric  of  Chester  was  mixed  up  with  that  of  Lich- 
field and  that  of  Coventry,  and  could  not  belong  properly  to  the 
County  Palatine:  King's  Vale  Eoyal,  p.  40,  et  aeq.  Therefore, 
land  belonging  to  that  Bishopric  was  not  held  of  the  Earl,  sinee 
the  Bishop  himself  could  not  so  hold ;  and  this  explains  the 
passage  in  Doomsday  Book,  cited  by  Coke,  4  Inst.  211.  Sat, 
further,  while  the  Bishopric  was  vacant  the  Earl  took  the  tern* 
poralities.  This  appears  by  a  charter  of  1  Henry  IV.,  given  in  the 
Reports  touching  the  Dignity  of  a  Peer  of  the  Realm,  App.  v.,  p.  128. 
It  has  been  asked  whether  coins  were  struck  by  the  Palatine.  If 
they  were  it  would  not  strengthen  the  case  for  the  Duchy ;  becaase 
coins  were  struck  in  ancient  times  by  persons  of  much  lower 
authority,  as  Archbishops  and  Bishops.  In  fact,  many  coins  were 
struck  by  the  Bishop  of  Durham ;  and  a  work  has  been  published 
on  these  coins  exclusively ;  but  this  was  probably  not  in  right  of 
the  Palatinate. 

The  principal  argument  on  the  other  side  is,  that  the  Crown  had 
not,  at  the  time  of  the  charter,  the  right  in  itself.    Now  the  charter 
of  51  Edw.  III.  is  later  than  the  latest  change  of  the  law  on  this 
subject,  which  was  by  1  stat.  SI  Edw.  III.  c.  xiv.    Therefore  the 
Crown  gave  all  it  had  after  that  statute ;  but,  after  that  statute,  t 
certainly  had  the  right,  or  it  would  not  have  it  now  in  any  part  of 
[  *^84  ]      England.    It  is,  however,  *said  that  no  more  is  given  than  the 
Earl  of  Chester  had ;  and  that,  when  the  Palatinate  of  Chester  was 
created,  the  Crown  had  not  the  right,  but  that  the  Ordinary  had  it 
till  the  Acts  of  1  stat.  18  Edw.  I.  (Westminster  ii.),  c.  xix.,  and 
81  Edw.  III.  c.  xi.    One  answer  has  already  been  given,  that  the 
charter  does  not  refer  to  the  Earl  of   Chester's  holding  for  the 
subject  of  the  grant,  but  only  for  the  mode  of  holding.    But, 
further,  the  Crown  had  the  right  at  the  time  of  the  creation  of  the 
Palatinate  of  Chester.    No  authority  has  been  mentioned  from 
which  it  appears  that  the  Ordinary  had  any  right  to  the  goods :  he 
had  only  the  jm  distribtbendi,  which  he  has  now;  the  statutes 
referred  to  affect  the  distribution  only.     The  origin  of  this  right  of 
distribution  may  have  been  his  sacred  character;  or  there  may 
have  been  a  grant  by  the  Crown,  which  would  account  for  pre^ 
scriptive  administrations.     In  Hensloe's  case  (i)  it  is  laid  down 
that  the  property  is  in  the  Ordinary,  not  nmpUeiter,  bat  secundum 
quid;  and  that  the  statute  of  Westminster  (the  Second)  merely 
(1)  9Co.  Eep.  36  b,  38  b. 
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affirmed  the  common  law.  The  early  state  of  the  right  appears,  Btkb 
both  bdore  and  after  the  creation  of  the  Palatinate  of  Chester,  walvobd. 
from  the  Laws  of  Ganate,  of  William  the  Conqueror,  and  of 
Henry  I.  (i) :  Lyndwood,  Prov.,  lib.  iii.,  tit.  18,  p.  179 ;  2  Inst.  82. 
The  prerogatiye  administrations  were  granted  in  order  that  there 
might  be  only  one  collection  when  the  property  was  in  different 
dioeeeea;  if  the  Ordinary  had  been  owner,  each  Ordinary  would 
have  taken  his  own  shard.  Manning  v.  Napp  (8)  contains  no 
decision :  and  the  dictum^  contradicting  Hensloe's  case,  ^relates  [  *486  ] 
merely  to  the  historical  origin  of  the  right  of  administration.  At 
any  rate,  that  case,  being  later  than  the  last  change  in  the  law, 
^nnot  show  anything  against  the  ancient  right  of  the  Crown 
which  would  not  destroy  its  present  undisputed  right.  The  same 
remark  applies  to  Oldham  v.  Pickering  (z).  In  Greysbrooke  v.  Fox  (4) 
the  right  of  the  Ordinary  is  asserted,  but  his  beneficial  ownership 
is  denied.  And,  further,  as  neither  of  the  statutes  referred  to 
takes  any  absolute  property  from  the  Ordinary,  or  gives  any  to  the 
Crown,  the  right  of  the  Crown  before  the  statutes  must  have  been 
what  it  is  now.  Lastly,  even  if  the  Ordinary  had  a  beneficial  pro- 
perty, the  ultimate  property  of  the  Crown  must  have  existed 
behind  that,  as  behind  the  property  of  all  owners :  the  right,  there- 
fore, which  the  Crown  now  has  is  simply  what  it  always  had.  If 
the  argument  on  the  other  side  were  correct,  the  only  inference 
would  be,  that  the  right  of  the  Crown  is  now  accelerated  by  the 
failure  of  the  Ordinary's  interest ;  but  the  right  itself  would  be  no 
other  now  than  before,  and,  therefore,  would  have  passed  to  the 
Duchy  by  the  grant  of  the  Crown  at  any  time. 

The  Queen's  Advocate,  in  reply  : 

The  respondent  denies  that  the  Ordinary  ever  had  any  beneficial 
interest  in  intestates'  goods,  and  contends  that  he  was  a  mere 
trustee.  Lyndwood  (5),  however,  shows  that  the  Church  had  a  full 
nght  to  take  and  dispose  of  such  goods,  according  to  its  discretion, 
in  pios  HSU9,  which  left  no  residue ;  therefore,  a  court  of  equity 
could  not  interfere  with  the  Ordinary  to  compel  *him  to  pay  over  [  'ise  ] 
the  residue,  to  the  nest  of  kin,  or,  if  there  were  none,  to  the  Crown, 
as  there  is  nothing  left  for  the  Court  to  deal  with  ;  that  being  so, 
the  Ordinary  cannot  be  called  a  mere  trustee.    The  authorities 

(1)  Ancient  Laws  and  Institutes  of         (4)  Plowd.  280. 

England,  vol.  i..  pp.  177,  207,  216.  (5)  Provinciale,    lib.    iii.,   tit.    13, 

(2)  I  Salk.  37.  p.  180. 

(3)  Garthew,  376. 
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dtke  referred  to  by  the  respondent,  of  Middleton  v.  Spieer  (i),  down  to 
Walfobd.  Taylor  v.  Hay  garth  (2),  have  no  bearing  upon  the  question  at  issue. 
In  the  case  of  the  Ordinary,  there  was  no  want  of  any  person  to 
take  it,  or  of  uses  to  which  it  could  be  applied.  There  is  no  contest 
here  between  the  Ordinary  and  the  Crown ;  it  is  between  the  Crown 
and  an  alleged  grantee  of  the  Crown.  Again,  it  is  said  that  the 
IS  Edw.  I.  and  the  81  Edw.  III.  were  merely  an  affirmance  of 
the  common  law.  This  we  deny,  for  they  distinctly  point  out,  that 
the  Ordinary  is  to  be  liable  only  ''from  henceforth."  The  next 
point  contended  for,  by  the  respondent,  was,  that  the  mere  creation 
of  a  County  Palatine,  with  the  words  **jura  regalia^**  is  sufficient  to 
carry  with  it  all  "Jura  regalia'*  whatever.  This  proposition  is 
unsupported  by  authority  or  precedent,  and  is  carried  too  far  ;  for 
if  all  these  rights  are  incident  to,  and  inherent  in,  every  County 
Palatine,  if  the  extinguishing  of  a  County  Palatine  were  sufficient 
to  put  an  end  to  all  *'jura  regalia^**  why  should  it  have  been  neces- 
sary to  enumerate  them  in  the  Act  6  &  7  Will.  IV.  c.  xix.,  taking 
away  the  Palatinate  from  Durham  ?  The  appointment  of  a  Bishop 
is  a  **ju8  regale,*'  yet  it  was  never  exercised  by  the  Earl  of  Chester. 
It  is  not  pretended  that  this  important  *'ju8  regale  "  went  to  the 
Duke  of  Lancaster.  Suppose  the  Church  was  a  mere  trustee  of 
the  goods,  at  all  events,  it  had  the  legal  title  vested  in  it.  The 
authorities  and  statutes  show,  that  this  right  was  in  the  Church  at 
r  *497  ]  the  date  of  the  charter  of  1877.  Not  ^being  then  in  the  Crown,  it 
could  not  be  granted  to  the  Duke  of  Lancaster  by  that  charter. 

Judgment  was  reserved,  and  was  now  delivered  by 

1848.        Thb  Bight  Hon.  T.  Pbmbebton  Lbigh: 

—  '  The  question  in  this  case  relates  to  the  right  of  administratioD 

to  the  goods  of  a  bastard,  who  died  intestate  and  unmarried,  in  the 
county  of  Lancaster.  The  contending  parties  are  the  nominee  of 
her  Majesty,  in  right  of  her  Crown,  and  the  nominee  of  her  Majestv, 
in  right  of  her  Duchy  of  Lancaster. 

In  the  Consistory  Court  of  Chester,  where  the  cause  was  first 
heard,  a  decision  was  pronounced  in  favour  of  the  nominee  of  the 
Crown.  This  sentence,  however,  was  reversed,  on  appeal  to  the 
Consistory  Court  of  York,  which  pronounced  in  favour  of  the  nominee 
of  the  Duchy ;  and  from  this  latter  sentence  the  cause  now  comes 
by  appeal  before  us. 

The  claim  of  the  Duchy  is  founded  upon  a  grant  made  in  the 
(1)  1  Br.  a  C.  201.  (2)  65  B.  E.  630  (14  Sim.  8). 
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year  1877,  by  Edw.  III.  to  John  of  Gaunt,  Duke  of  Lancaster,  by        Dtkk 
which  the  county  of  Lancaster  was  granted  as  a  County  Palatine,     walford. 
with  various  liberties  and  franchises  to  the  Duke,  for  his  life.    By 
subsequent  charters  and  Acts  of  Parliament,  the  Duchy,  with  such 
rights  as  were  originally  granted  with  it,  is  now  vested  in  her 
Majesty,  by  a  title  distinct  from  that  of  her  Grown. 

The  sentence  complained  of,  has  decided  that,  amongst  the  fran- 
chises granted  to  the  Duchy,  was  the  right  of  administration  to  the 
estates  of  intestates  dying  without  kindred. 

The  appellant  has  made  two  principal  points  :  He  contends,  first, 
that,  at  the  date  of  the  grants,  in  ^question,  the  right  now  in  dis-  [  *^89  ] 
pate,  was  vested,  not  in  the  Grown,  but  in  the  Ghurch,  and  could  not, 
therefore,  pass  by  the  grant.  Secondly,  that  if  the  right  was  at 
that  time  in  the  Grown,  the  words  of  the  grant  were  not  sufficient 
to  pass  it  to  the  Duchy. 

We  will  consider  these  points  in  their  order. 

It  was  argued,  indeed,  on  behalf  of  the  respondent,  that  it  was 
immaterial,  whether  this  right  existed  in  the  Crown,  at  the  date  of 
the  grant,  or  not;  for  that,  if  it  accrued  subsequently,  as  one  of  the 
*'jura  regtdia"  it  would  pass,  under  the  preceding  grant  of  '*jura 
regalia,*^  to  the  Duchy:  and  authority  was  cited,  which  was  supposed 
to  favour  that  proposition.  As  we  are  satisfied,  however,  that  this 
right  existed  in  the  Crown,  at  the  date  of  the  Duchy  charter,  it  is 
not  necessary  to  consider  this  point. 

Great  learning  and  research  were  exhibited  by  the  counsel  on 
both  sides,  in  the  argument  of  this  question,  to  show,  to  whom, 
in  very  ancient  times,  the  personal  property  of  persons,  dying 
int^tate,  of  right  belonged ;  and  we  were  referred  to  a  series  of 
aathorities,  beginning  in  the  Anglo-Saxon  period,  and  extending  to 
very  recent  times.  We  have  carefully  examined  and  considered 
these  authorities,  which,  although  they  leave  some  parts  of  the 
subject  involved  in  obscurity,  remove  all  doubt,  in  our  judgment, 
as  to  the  material  point,  in  this  case,  and  show,  that  the  clergy  had 
never,  at  any  time,  in  this  country,  by  law,  any  beneficial  interest 
in  the  property  of  intestates,  but  merely  the  right  or  duty  of  juris- 
diction and  administration,  and  the  right  of  possession,  for  the 
latter  purpose. 

In  the  earliest  times  of  our  history,  the  clergy  do  not  appear  to 
have  interfered  at  all  in  cases  of  intestacy.    *The  statute  of  Canute,       [  *iS9  ] 
c.  71,  in  the  Collection  of  Antient  Laws  and  Institutes,  8vo  ed., 
vol.  i.,  p.  418,  provides  for  the  distribution  of  the  property  of  an 

B,B. — ^VOL.  LXX.  8 
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1>TKB  intestate,  amongst  his  wife  and  relations,  under  the  direction  of  his 
Walfobd*  lord.  The  statute  is  in  these  words :  ''  Of  the  heriot :  And  if  any 
one  depart  this  life  intestate,  be  it  through  his  neglect,  be  it  through 
sudden  death,  then  let  not  the  lord  draw  more  from  his  property 
than  his  lawful  heriot ;  and,  according  to  his  direction,  let  the  pro- 
perty be  distributed  very  justly  to  the  wife  and  children,  and 
relations,  to  every  one  according  to  the  degree  that  belongs  to 
him."  This  statute  must  be  attributed  to  some  time  between  the 
years  1017  and  1085. 

The  statute  of  William  the  Conqueror,  c.  84,  at  p.  481  of  the 
Collection,  above  referred  to,  provides,  that  if  a  man  die  without  a 
will,  his  children  shall  divide  the  inheritance  equally. 

In  neither  of  these  statutes  is  there  any  mention,  either  of  the 
Church,  or  of  pious  uses.  The  first  occasion  in  which  we  find  any 
reference  to  pious  uses,  in  the  disposition  of  the  estates  of  intestates, 
is  in  a  law  of  Henry  I.,  c.  1,  s.  7,  (Collection  of  Antient  Laws,  p.  500,) 
which  declares  that,  any  of  the  King's  Barons,  or  men,  may  dispose 
of  his  **pecuniam  "  as  he  pleases,  but  if  he  shall  have  made  no  dis- 
position, his  widow  or  children,  or  relations,  or  liege  men,  shall 
distribute  it  for  the  good  of  his  soul,  as  they  shall  see  fit. 

Here  again  there  is  no  mention  of  the  Church ;  but  when  regard 
was  to  be  had  to  the  supposed  good  of  the  soul  of  the  deceased,  or 
what  were  called  "  pious  uses,"  in  the  disposition  of  his  property, 
after  his  death,  an  obvious  reason  was  afforded  for  the  interference 
[  *49()  ]  of  the  clergy  ;  and  accordingly  we  soon  afterwards  *find  traces  of 
their  exercising  authority  in  cases  both  of  testaments  and  intes- 
tacies ;  but  without  any  trace  of  a  beneficial  interest  being  claimed 
by  them  in  either  case. 

The  Magna  Charta  of  King  John,  which  was  referred  to,  as 
evidencing  some  right  in  the  Church,  at  that  time,  provides,  by  the 
26th  chapter,  that  if  any  holders  of  the  King  in  lay  fee,  should  die 
indebted  to  the  Crown,  the  debt  should  be  first  paid  out  of  his 
goods,  and  **  the  residue  should  remain  to  the  executors,  to  perform 
the  testament  of  the  dead,  and  if  nothing  be  owing  to  the  King,  all 
the  chattels  should  go  to  the  use  of  the  dead,  saving  to  his  wife  and 
children  their  reasonable  parts."  The  27th  chapter  (which  seems 
to  be  omitted  in  the  Magna  Charta  of  subsequent  reigns)  enacts, 
that  if  any  person  die  intestate,  his  chattels  shall  be  distributed 
''per  manus  propinquorum,  parentum  et  amicorum  suorum,  per 
visum  Ecclesifie,"  reserving  to  every  one  the  debts  due  to  him  from 
the  deceased. 
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Here  the  Church  appears  to  be  entrusted  with  the  same  right  or  Dtkb 
duty  of  supervision,  which  the  statute  of  Canute  had  intended  to  walpobd. 
Test,  or  assumed  to  be  vested,  in  the  lord ;  but  there  is  obviously 
nothing  which  gives  to  the  Church  any  beneficial  interest,  or  assumes 
the  existence  of  any  such  beneficial  interest.  On  the  contrary,  even 
in  cases  where  testaments  were  made,  and  as  against  the  disposi- 
tions of  such  testaments,  it  reserves  to  the  wife  and  children  their 
reasonable  parts. 

At  what  time,  or  in  what  manner,  the  right  of  jurisdiction  by 
the  Church,  in  cases,  either  of  testaments  or  intestacies  was  origin- 
ally acquired,  does  not  distinctly  appear.  Previously,  however, 
to  the  reign  of  *Edward  the  First,  this  jurisdiction  had  become  [  '^^i  ] 
generally  vested  in  the  clergy,  and  usually  in  the  Bishop  of  the 
diocese  where  the  goods  were  situate,  although,  in  many  cases, 
this  right  of  jurisdiction  was  exercised,  and  is  still  retained,  by 
lords  of  manors  and  others.  The  Bishop,  being  the  usual  Judge 
in  such  cases,  was,  from  this  circumstance,  styled  the  Ordinary,  by 
way  of  distinction,  from  his  extraordinary  or  peculiar  jurisdiction : 
Swinburne,  880. 

It  was  the  office  of  these  tribunals  to  judge  of  the  validity  of 
wills,  and,  upon  being  satisfied  with  the  proof,  to  give  authority  to 
the  persons  named  for  that  purpose  in  the  instrument,  in  other 
words,  to  the  executors,  to  perform  them.  If  no  executors  were 
named,  or  if  the  executors  named,  refused  to  act,  the  Ordinary,  or 
other  person  having  the  jurisdiction,  was  bound,  by  himself,  or  his 
deputy,  to  carry  them  into  effect ;  and  in  like  manner,  where  no 
will  was  made,  to  carry  into  effect  that  disposition  of  the  dead 
man's  personal  estate  which  the  law  prescribed. 

But  in  cases  of  intestacy,  the  Ordinary,  or  his  deputy,  could  only 
deal  with  such  goods  of  the  intestate  as  he  could  seize  into  his 
possession,  and  could  neither  sue  for  debts  due  to  the  intestate, 
nor  be  sued  for  debts  due  from  him.  To  remedy  this  last  injustice, 
the  statute,  18  Edw.  I.  c.  xix.,  was  passed,  a  statute,  which  was 
much  relied  on  by  the  appellant.  It  recites,  "  that,  after  the  death 
of  a  person  dying  intestate,  which  is  bounden  to  some  other  for 
debt,  the  goods  come  to  the  Ordinary  to  be  disposed ;  "  and  it 
enacte,  ''that  the  Ordinary  from  henceforth  shall  be  bound  to 
answer  the  debts  as  far  forth  as  the  goods  of  the  dead  will  extend ; 
in  such  sort  as  the  executors  of  the  same  party  should  have  been 
boanden,  if  he  had  made  a  testament." 

It  was  argued,  that  it  appears  from  this  statute,  that  the  Ordinary       L  ^^^  ] 

8—2 
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Dtke  was  previously  entitled  to  the  goods  of  the  intestate,  free  even  from 
Walfobd.  his  debts.  But  this  is  to  mistake  its  import.  It  shows,  that  the 
Ordinary  could  not  be  sued  for  the  debts  owing  from  the  deceased, 
and  that  the  right  of  disposition  or  administration  was  in  the 
Ordinary ;  but  it  leaves  the  question,  who  were  the  parties  bene- 
ficially interested,  quite  untouched.  This  is  clear  from  the  circum- 
stance, that  it  applies  to  all  cases  of  intestacy,  even  to  those  where 
there  were  a  widow  and  children;  yet,  at  this  period,  perhaps 
throughout  all  England,  but  certainly  in  the  province  of  York,  with 
which  we  are  now  dealing,  the  widow  and  children  are  entitled  to 
two-thirds  of  the  personal  estate  of  the  intestate.  Probably  also, 
the  statute  would  apply  to  the  case,  where  no  executors  being 
named  in  a  will,  the  testament  was  in  law,  imperfect,  and  the  right 
of  administration  devolved  on  the  Ordinary,  for  the  purpose  of 
carrying  the  will  into  effect. 

But  although  the  right  of  the  Ordinary  was  one  merely  of 
administration,  it  is  obvious  that,  at  the  period  of  which  we  are 
speaking,  it  would  be  very  difficult,  and  perhaps  impossible,  to 
compel  any  satisfactory  account  from  the  Bishop,  in  any  Court, 
spiritual  or  temporal;  and  if  the  administration  was  had,  as 
probably  it  would  be,  by  a  deputy,  the  deputy  was  liable  to 
account  only  to  his  principal.  Under  these  circumstances,  it  was 
to  be  expected  that  gross  abuses  would  prevail,  and  that  the 
property  would  often  be  misappropriated  to  the  use  of  the  adminis- 
trators ;  and  so  much  the  more,  as  regard  was  to  be  had  to  the 
good  of  the  soul  of  the  deceased,  in  the  distribution  of  his  estate, 
and  this  consideration  would  leave  a  large  discretion  to  the 
[  un  ]  Ordinary.  We  find  accordingly,  that  such  *abuses  did  prevail,  but 
they  were  treated  as  abuses  by  both  the  ecclesiastical  and  civil 
authorities,  and  attempts  were  made  by  both,  to  correct  and  repress 
them. 

In  1841,  Archbishop  Stratford  published  his  Constitution,  "  De 
Testamentis,"  and,  after  referring  to  an  earlier  statute  of  Arch- 
bishop Boniface,  as  having  been  called  into  doubt,  he  makes 
various  provisions  to  prevent  extortion  upon  probates  of  wills,  and 
then  enacts,  "  that  Bishops  and  other  inferior  ecclesiastical  juris- 
dictions, shall  in  no  manner  interfere  with  the  goods  of  testators, 
but  permit  the  executors  freely  to  dispose  of  them,  and  in  case  of 
persons  dying  intestate,  after  payment  of  debts,  shall  distribute  and 
employ  the  remaining  goods,  to  pious  uses,  to  the  relations  and 
servants  and  friends  of  the  deceased,  or  others,  for  the  benefit  of 
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his  soni,  retaining  nothing  for   themselves,  unless,  perhaps,  a        Dtkb 
reasonable  compensation  for  the  labour  of  the  Ordinary ;  "  and     waltovd. 
obedience  to  this  decree  is  enforced  under  pain  of  excommunication. 

Nothing  can  be  more  conclusive  than  this  Ordinance  upon  the 
question  of  right ;  but  probably  it  was  found  insufficient  to  prevent 
the  malpractices  of  the  Ordinary  and  his  deputies,  and  a  much 
more  effectual  remedy  was  introduced,  by  the  81  Edw.  m.  stat.  i. 
€.  xi.,  which  took  from  the  Ordinary,  in  cases  of  intestacy,  the 
right  of  personal  administration,  or  of  selecting  a  deputy,  at  his 
pleasure,  and  compelled  him  to  grant  administration  to  those  who 
were  most  interested  in  the  property,  viz.,  the  nearest  relations  of 
the  deceased.  This  statute  also  gives  to  the  persons,  so  to  be 
deputed,  the  right  to  sue  for  debts  due  to  the  deceased,  ''  for  to 
administer  and  dispend  for  the  soul  of  the  deceased,"  and  subject 
them  to  actions,  as  executors  are  *answerable,  and  provides,  **  that  [  '^w  ] 
they  shall  be  accountable  to  the  Ordinaries,  as  executors  be  in  the 
case  of  testament,  as  well  for  the  time  past,  as  to  come." 

This  statute  was  passed  in  the  year  1857,  just  twenty  years 
before  the  date  of  the  Duchy  charter,  and  it  is  clear  that  the 
Church,  at  this  time,  had  no  right  or  interest,  of  any  kind,  in  the 
property  of  deceased  persons,  beyond  the  right  of  jurisdiction,  and 
of  granting  administration  and  the  right  of  possession  for  that 
purpose.  This  statute  provides  only  for  the  case  of  intestates 
leaving  kindred,  but  no  attempt  was  made  in  the  argument,  to 
show  any  distinction,  before  this  statute,  between  the  case  of  an 
intestate  leaving  kindred,  and  the  case  of  an  intestate  dying  without 
kindred,  as  far  as  regards  the  right  of  the  Church. 

The  law,  as  it  regards  the  succession  to  intestates,  dying  without 
kindred,  is  stated  with  perfect  clearness  by  Lyndwood,  who  wrote 
m  the  reign  of  Henry  the  Sixth,  and  died  in  the  year  1446.  In  his 
Provinciale,  in  commenting  upon  the  Constitution  of  Archbishop 
Stratford,  already  referred  to,  after  stating,  very  distinctly,  the 
right  of  succession  of  relations,  he  distinguishes  in  the  case  of  an 
absence  of  kindred,  between  the  succession  to  a  clerk,  and  the 
succession  to  a  layman.  In  the  case  of  a  clerk  he  states  that,  with 
certain  exceptions,  the  Church  succeeds ;  in  case  of  a  layman,  the 
Crown.  The  words  are,  "  In  laico  autem  decedente  ab  intestate, 
deficientibus  consanguineis  et  uxore,  succedet  fiscus : "  Lyndwood, 
p.  180. 

It  was  suggested  by  Sir  David  Duiidas,  in  his  very  able  argu- 
ment, that  possibly  the  right  of  the  Crown  was  founded  upon  an 
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Dtke        equitable  construction  of  the  statute  of  Edw.  III.,  last  referred  to. 
walford.    If  it  were  so,  the  statute  was  passed  before  the  date  of  the  charter, 

[  *496  J  and  *the  right,  therefore,  at  that  time  existed ;  but  in  truth,  the 
statute  refers  only  to  the  legal  right  of  distribution,  and  not  at  all 
to  the  beneficial  interest.  This  statute  was  founded  on  the  principle, 
that  the  administration  of  the  property  ought  to  be  granted  to  those 
who  were  beneficially  interested  in  it,  and  as  it  was  for  that  reason 
given  to  the  nearest  relations,  when  the  intestate  left  relations,  it 
is  very  probable  that,  by  analogy,  the  Ecclesiastical  Courts  thought 
it  right  to  grant  the  administration  to  the  nominee  of  the  Crown, 
when  the  Crown  was  interested,  and  in  this  sense  the  opinion, 
expressed  by  the  Judges,  in  Manning  v.  Napp  (i),  that  the  grant  of 
administration,  ''to  the  nominee  of  the  Crown  was  of  respect, 
rather  than  of  right,"  may  be  well  founded.  But  if  the  adminis- 
tration was  granted  to  any  other  person,  the  right  of  the  Crown 
would  remain  the  same.  The  administrator,  whoever  he  might  be, 
would  be  a  trustee  for  the  Crown. 

The  right  of  administration  is  very  properly  held,  by  the 
Ecclesiastical  Courts,  to  follow  the  right  of  property,  in  other  cases, 
not  provided  for,  by  this  or  subsequent  statutes.  When  a  wife  dies, 
leaving  outstanding  personal  estate,  administration  is  granted  to 
the  husband,  not  in  obedience  to  any  statute,  but  because  he  has 
the  right  of  property  :  Watt  v.  Watt  (2). 

The  case,  indeed,  of  the  appellant,  in  this  branch  of  the  argument, 
labours  under  this  insuperable  difficulty :  If  the  clergy  had  the  right 
at  the  date  of  this  charter,  how  did  they  ever  lose  it  ?  If  the 
Crown  had  it  not,  how  did  it  subsequently  acquire  it  ?  The  origin 
of  this  right  shows  that,  if  it  existed  at  all,  it  must  have  existed 
from  the  foundation  of  the  monarchy ;  it  is  the  right  of  the  Crown 

[  •tte  ]  to  "  bona  vacantia  >• "  to  property  *which  has  no  other  owner.  This 
is  the  ground  upon  which  it  is  plainly  rested  by  Lyndwood,  in  the 
reign  of  Henry  the  Sixth,  and  by  Lord  Thublow,  in  his  decision  in 
Middleton  v.  Spicer^  in  the  reign  of  George  the  Third.  In  this  case 
(reported  1  Br.  C.  C.  202),  no  doubt  was  ever  suggested,  as  to  the 
right  of  the  Crown,  in  case  of  intestacy.  The  great  doubt  was, 
whether  a  trust  could  be  raised  for  the  Crown,  by  implication, 
and  whether  the  legacies  given  to  the  executors,  which  would 
have  excluded  them  from  taking  the  residue,  in  a  contest  with 
next  of  kin,  would  have  the  same  effect,  in  a  contest  with  the 
Crown. 

(1)  1  Salk.  37.  (2)  3  Yes.  246. 
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We  consider  it,  therefore,  to  be  perfectly  clear  that,  at  the  date        Dtxb 
of  the  charters  on  which  the  Dachy  claim  is  founded,  the  right  in     waltobd. 
question,  was  vested  in  the  Crown,  as  one  of  its  *^jura  regtdia,*'  and 
the  question  is,  whether,  under  the  terms  of  these  charters,  it 
passed  to  the  Duchy. 

The  material  words  of  the  grant  do  not  differ  in  the  several 
charters.  The  grant  in  the  charter  of  1877>  is,  that  the  Duke  of 
Lancaster  shall  have  within  the  county  of  Lancaster,  his  chancery, 
his  justices  to  hold  pleas  of  the  Crown,  as  all  other  pleas  at  common 
law,  and  all  manner  of  executions,  to  be  made  by  his  writs  and  his 
ministers ;  then  "  et  qusecumque  alia  libertatis  (i)  et  jura  regalia  ad 
Comitum  Palatinum  pertinentia,  adeo  libere  et  integre  sicut  Comes 
Cestriffi  infra  Eundem  Comitatum  CestrisB  dinoscitur  obtinere ;  " 
saving  to  the  Crown  certain  rights,  only  material  to  the  present 
purpose,  as  showing  the  great  extent  to  which  the  preceding  words 
of  grant,  but  for  the  reservation,  might  be  held  to  reach. 

Upon  the  construction  of  this  charter,  two  questions  were  made: 
first,  whether  the  original  words  *of  the  grant  are  sufficient  to       [*497] 
P&88  the  right ;  and  secondly,  whether  they  are  restrained,  by  the 
subsequent  reference  to  the  Earl  of  Chester. 

The  grant  is,  first,  of  all  **jura  regalia,*'  belonging  to  a  County 
Palatine.  These  rights  appear  to  have  been  very  extensive.  Lord 
Coke  lays  it  down  (4  Inst.  204),  that  a  **  Count  Palatine  has  *jura 
regalia,*  within  his  county,  as  fully  as  the  King  himself."  In  Coke 
Littleton,  114  a,  he  states  that,  though  a  man  cannot  claim  directly 
bv  prescription,  to  have  such  franchises  and  liberties  as  cannot  be 
seized,  before  the  forfeiture  appears  on  record,  as  the  goods  of  felons, 
jet  he  may  make  a  title  to  them  indirectly  by  prescription,  for  he 
may  claim  a  County  Palatine  by  prescription,  and  by  reason  thereof, 
to  have  the  goods  of  traitors,  felons,  &c.  In  the  case  of  Reg.  v. 
Archbishop  of  York  (2),  it  was  held,  that  the  Queen  was  entitled 
to  the  same  prerogative  when  she  was  seised  in  right  of  the  Duchy 
of  Lancaster,  as  when  she  was  seised  in  right  of  her  Crown.  In  the 
case  of  Bowes  v.  Bishop  of  Durham  (8),  it  was  held,  that  the  Bishop 
of  Durham,  having  a  County  Palatine  and  *^jura  regalia,**  should 
have,  incident  to  a  County  Palatine,  "  bona  et  catalla  felonum,  and 
o{  Buch  as  stand  mute,"  although  he  should  not  have  had  the  goods 
of  such  as  stand  mute,  under  a  grant  of  bona  et  catalla  felonum. 
The  same  point  appears  to  have  afterwards  come  before  the  Court, 
on  a  Quo  Warranto,  and  is  reported  under  the  title  of  Rex  v. 
(1)  Sic.  [2)  Cro.  Eliz.  240.  (3)  2  Bulstr.  219. 
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Dtkx       Bishop  of  Durham  (i).    The  decision  was  to  the  same  effect,  and  on 

Walfobd.     ^^^  same  groonds :  and  Lord  Coke  appears  to  have  laid  it  down 

(though  there  is  some  inaccuracy  in  the  printing  of  the  passage,) 

[  *4M  ]      "  that  if  one  prescribe  for  a  County  Palatine,  and  to  *have  *jura 

regalia*  within  this;   it  extends  to  all  which  the  King  himself 

may  have." 

Upon  these  authorities,  which  are  quite  unopposed  by  any  to  a 
contrary  effect,  we  cannot  doubt  that  the  right  in  question,  passed 
to  the  Duke  of  Lancaster,  amongst  other  "jura  regalia^**  unless 
there  be  something  in  the  grant  restricting  its  effect. 

Then  are  there  any  such  words  ?  The  words  relied  on,  are,  that 
the  Duke  is  to  have  these  rights,  "  adeo  libera  et  integre  sicut  Gomes 
CestrifiB  dinoscitur  obtinere."  There  is  nothing  restrictive  in  these 
words.  It  is  not  a  grant  of  such  privileges  and  franchises  belonging 
to  a  County  Palatine,  as  the  Earl  of  Chester  enjoys ;  but  it  is  a 
grant  of  all  liberties  and  Royal  rights  belonging  to  a  County  Palatine, 
to  be  enjoyed  as  freely  and  entirely  as  they  are  known  to  be  enjoyed 
by  the  Earl.  It  is  not  necessary  for  the  Duke  of  Lancaster  to  show 
an  enjoyment  of  rights  by  the  Earl  of  Chester,  in  order  to  found 
his  title :  but  if  it  were  necessary,  inasmuch  as  it  appears  that 
**jura  regalia"  generally,  was  enjoyed  by  the  Earl,  and  we  are  of 
opinion,  that  the  right  in  question,  is  amongst  '*jura  regalia^''  we 
should  presume  the  enjoyment  of  this  right,  by  the  Earl  of  Chester, 
unless  some  evidence  were  offered  to  the  contrary. 

Upon  the  whole,  we  are  of  opinion,  that  the  right  to  goods 
belonging  to  persons  dying  intestate,  without  leaving  husband,  or 
widow,  and  without  kindred,  was  vested  in  the  King,  in  right  of  his 
Crown,  at  the  date  of  these  charters ;  that  this  right,  within  the 
County  Palatine,  passed,  with  other  "jura  regalia,**  to  the  Duke  of 
Lancaster,  and  is  now  vested  in  her  Majesty,  in  right  of  her 
Duchy,  and  that  the  sentence  complained  of,  must,  therefore,  be 
affirmed. 

(1)  3  BulBtr.  156. 
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CHANCERY. 


WADLEY  V.  WADLEY.  ^»«- 

Jan.U,  21. 

(2  CoU.  0.  0.  11—20.)  

Knioht 
Lands  holden  under  a  lease  for  four  lives,  and  renewable  upon  payment  bbuoe  Y.-G. 

of  a  fine,  are  deyised  to  trustees  in  trust  for  the  testator's  wife  for  life,  she  [  11  ] 

keeping  good  the  renewals  and  filling  up  the  lives,  and,  subject  to  her  life- 
interest,  in  trust  to  let  and  set  the  same,  and  after  paying  the  chief  and 
other  rents  and  land-tax,  and  keeping  full  the  liyes,  to  pay  the  residue 
thereof  to  W. ;  and  after  his  decease,  upon  certain  trusts  for  the 
benefit  of  the  testator's  grandchildren.  Upon  the  death  of  the  testator,  his 
widow  enters.  She  afterwards  dies  insolvent,  having  neglected  to  sub- 
stitute a  life  for  that  of  C,  one  of  the  nominees  for  life,  who  died  in  her 
lifetime.  W.  then  enters  and  likewise  omits  to  substitute  a  life  for  that  of 
C,  and  seven  years  after  the  commencement  of  his  possession  Q.,  another 
nominee,  dies :  Held,  that  two  lives  must  be  substituted  for  those  of  C.  and 
Q.,  and  that  the  costs  of  the  renewal  being  in  the  first  instance  raised  by  a 
mortgage  of  the  estate,  W.  must  repay  such  part  of  the  expenses  as  is 
incurred  in  renewing  the  second  life,  but  that  he  is  in  no  default  for  not 
having  renewed  the  first  Hfe,  and  is  exempt  from  such  portion  of  the 
expenses  as  ought,  on  the  death  of  C,  to  have  been  paid  by  the  widow » 
together  with  interest  thereon,  at  the  rate  of  51.  per  cent,  per  annum,  from 
the  death  of  C.  to  the  death  of  Q. 

Thb  bill  alleged,  and  it  was  admitted  in  the  cause,  that  it  is  the 
costom  of  the  manor  of  Ashelworth,  in  the  county  of  Gloucester, 
for  the  lord  or  lord  farmer  of  that  manor  to  grant  out  the  copyhold 
lands  and  hereditaments  therein  comprised,  for  the  life  of  one 
person  named  in  such  grant  in  possession,  and  then  to  make  a 
further  grant  of  the  reversion  for  the  lives  of  three  other  persons 
named  in  such  grant,  and  the  life  of  the  longest  liver  of  them 
successively,  and  that  such  grants  are  accustomed  to  be  made  in 
one  or  other  of  the  two  following  modes :  viz.,  the  copyhold  lands 
and  hereditaments  intended  to  be  granted,  are  either  granted 
directly  to  the  person  intended  to  have  the  beneficial  interest 
therein,  his  executors,  administrators  and  assigns,  for  the  life  of 
one  cestuis  que  vie  named  in  such  grant,  and  then  the  reversion  is 
granted  directly  to  the  party  intended  to  have  the  beneficial  interest, 
bis  executors,  administrators  and  assigns,  for  the  lives  of  three 
other  cestuis  que  vie  named  in  such  grant,  and  the  life  of  the 
longest  liver  of  them  successively;  or  otherwise,  the  copyhold  lands 
and  tenements  intended  to  be  granted  are  granted  to  the  grantee 
named  in  such  grant  for  his  life  in  possession,  in  trust  for  the 
person  or  persons  intended  to  be  beneficially  interested  therein, 
and  then  the  reversion  is  granted  to  three  other  grantees  named  in 
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Wadlbt  such  grant  for  their  lives  and  the  life  of  the  longest  liver  of  them 
wadlet.  saccesBively,  in  trust  for  the  person  or  persons  intended  to  b& 
[  *12  ]  beneficially  ^interested :  and  that  in  either  case  it  is  the  custom  of 
the  manor,  upon  the  death  of  any  cestui  que  vie  or  grantee  in  trust 
named  in  any  such  grant,  for  the  lord  or  lord  farmer  of  the  manor 
to  make  a  new  grant  of  the  same  premises  similar  to  the  former 
grant,  substituting  only  a  new  cestui  que  vie  or  grantee  in  trust  for 
the  cestui  que  vie  or  grantee  in  trust  so  dying,  upon  the  same 
premises  being  surrendered  into  the  hands  of  the  lord  or  lord 
farmer  of  the  said  manor  for  that  purpose,  and  upon  payment 
of  a  fine  agreed  on. 

In  October,  1797,  Michael  Wadley  purchased  a  farm  called 
Longridge,  parcel  of  the  manor  of  Ashelworth,  from  Bobert  P. 
Wilton,  who  held  it  under  a  grant  in  possession  to  himself,  his 
executors,  administrators,  and  assigns,  for  the  life  of  Thomas 
Budge,  aQd  under  a  grant  of  the  reversion  to  him,  his  executors, 
&c.,  for  the  lives  of  Thomas  Quarrington,  John  Cook,  and  Matthew 
Cook,  and  the  life  of  the  longest  liver.  In  the  same  month  of 
October  the  premises  were  duly  surrendered  by  Wilton  and 
re-granted  to  Wadley  to  hold  to  him,  his  executors,  &c.,  for 
the  lives  above  mentioned. 

Thomas  Budge  died  in  the  lifetime  of  Michael  Wadley;  the 
latter,  however,  did  not,  upon  that  event  happening,  obtain  any 
renewed  grant  of  the  premises. 

Michael  Wadley,  by  his  will,  dated  the  8th  July,  1826,  gave, 
devised,  and  bequeathed  to  John  Timbrel,  D.D.,  and  John  Shadwell 
all  his  real,  copyhold,  leasehold  and  other  estates  of  what  nature  or 
kind  soever,  to  hold  to  them  and  their  heirs  upon  trust,  in  the  first 
place,  to  permit  and  sufiier  his  the  testator's  wife,  Mary  Wadley,  to 
receive  and  take  the  whole  of  the  rents  and  profits  of  his  freehold, 
leasehold,  and  copyhold  estates  during  the  term  of  her  natural  life, 
she  keeping  good  the  renewals  and  filling  up  the  lives  as  often  as 
any  should  fall  in,  and  paying  the  chief  rent,  land-tax,  and  heriots 
[  *18  ]  when  *due,  and  all  other  necessary  payments  and  outgoings 
required,  according  to  the  usage  and  custom  of  such  tenures 
respectively,  and  also  keeping  the  buildings  in  a  fair  state  of 
repair ;  and  subject  thereto,  as  to,  for,  and  concerning  the  estate 
called  Longridge,  the  testator  gave  and  devised  the  same  to  his  said 
trustees,  in  trust  to  let  and  set  the  same  in  the  best  manner  they 
could,  and  after  paying  the  chief  and  other  rents,  land-tax,  and 
keeping  full  the  lives,  to  pay  the  residue  thereof  to  his  the  said 
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testator's  son  William  Wadley,  for  his  life ;  and  after  his  decease  Wadlet 
the  testator  directed  his  trustees  to  sell  and  dispose  of  the  same,  Wad'lst. 
together  or  in  lots,  and  to  pay  and  equally  divide  the  monies  to 
arise  from  such  sale  to  and  amongst  all  the  children  of  his  the 
testator's  son  Michael  Wadley,  in  equal  shares  and  proportions; 
and  the  testator  directed  that  the  receipt  of  his  said  trustees  should 
be  a  safficient  discharge  to  the  purchaser  &c.,  and  he  appointed  his 
trustees  and  his  said  son  Michael  Wadley  and  his  wife  Mary, 
executors  and  executrix  of  his  will. 

The  testator  died  soon  after  after  the  date  of  his  will,  leaving 
the  several  persons  therein  named  surviving  him.  The  persons 
nominated  as  trustees  declined  acting. 

The  testator's  son  Michael  had  several  children  living  at  the 
testator's  death,  and  some  who  were  bom  afterwards. 

The  testator's  widow,  Mary  Wadley,  and  his  son  Michael,  duly 
proved  the  testator's  will,  and  Mary  Wadley  entered  into  the  receipt 
of  the  rents  and  profits  of  the  testator's  estates,  and  remained  in 
such  receipt  until  her  death. 

On  the  28th  April,  1828,  in  order  Uf  substitute  a  new  life  for  that 
of  Badge,  the  Longridge  farm  was,  upon  the  surrender  of  Thomas 
Quarrington,  Mary  Wadley,  and  Michael  Wadley  the  son,  re-granted 
to  Thomas  Quarrington,  to  hold  for  his  life  at  the  will  of  the  lord, 
tk.,  in  trust  for  Mary  Wadley  for  life,  and  after  her  death  upon  the 
other  trusts  of  the  will,  and  the  reversion  was  re-granted  to  John 
Cook,  Matthew  Cook,  and  William  Wadley,  the  testator's  grandson, 
Mor  their  lives  and  the  life  of  the  longest  liver  of  them  to  hold  upon  [  *^^  1 
the  same  trusts. 

Matthew  Cook  died  in  December,  1884. 

Mary  Wadley  died  in  July,  1836,  without  having  obtained  a 
regrant  of  the  premises  to  a  new  nominee  in  the  room  of  Matthew 
Cook. 

Upon  the  death  of  Mary  Wadley,  Thomas  Wadley,  by  virtue  of 
an  arrangement  between  him  and  William  Wadley  the  son,  which 
arrangement  was  confirmed  by  an  indenture  of  assignment  dated  in 
January,  1888,  entered  into  possession  of  the  premises,  and  was  in 
such  possession  at  the  time  of  filing  the  present  bill. 

In  September,  1848,  Thomas  Quarrington  died. 

The  bill  was  filed  by  the  younger  children  of  Michael  Wadley  the 
son  against  William  Wadley  the  son,  Thomas  Wadley,  John  Cook, 
William  Wadley  the  grandson,  and  William  Wadley  the  eldest  son 
and  heir-at-law  of  Michael  Wadley  the  son,  praying  that  the  trusts 
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Waolkt  of  the  testator's  will,  so  far  as  related  to  the  copyhold  premises, 
Wadlet.  might  be  carried  into  execution,  and  that  the  defendants  William 
Wadley  the  son  and  Thomas  Wadley  might  admit  the  receipt  of 
rents  sufficient  to  pay  the  fine  and  other  expenses  incidental  to  and 
consequent  upon  the  substitution  of  two  new  lives  in  the  room  of 
Matthew  Cook  and  Thomas  Quarrington,  or  that  an  account  might 
be  taken  of  rents  received  by  them,  or  which,  but  for  their  wilful 
default,  might  have  been  received  &c.;  and  that  all  necessary 
directions  might  be  given  for  surrendering  and  re-granting  the 
premises  so  as  to  effect  a  substitution  of  two  new  lives  for  the 
two  which  had  failed. 

The  defendants,  William  Wadley  the  son,  and  Thomas  Wadley, 
by  their  answer,  admitted  the  receipt  of  rents  of  the  copyhold 
premises  sufficient  to  answer  the  expenses  of  substituting  two  new 
lives  for  the  lives  in  question.  They,  however,  denied  that  it  was 
their  duty  to  set  apart  rents  for  the  purpose  of  paying  the  fine  and 
[  *16  ]  expenses  incidental  *to,  and  consequent  upon  the  substitution  of 
a  new  life  in  the  place  of  Matthew  Cook,  he  having  died  in  the  life- 
time of  Mary  Wadley;  however,  the  defendant  Thomas  Wadley 
alleged  that  he  had  always  been,  and  was  then  ready  and  willing  to 
pay  such  proportion  of  the  fine  and  expenses  incidental  to,  and 
consequent  upon  the  substitution  of  two  new  lives  in  the  places 
of  Matthew  Cook  and  Thomas  Quarrington  as  should  be  fairly 
apportioned  in  respect  of  the  substitution  of  a  new  life  in  the  place 
of  the  said  Thomas  Quarrington.  They  insisted  that  they  were  not 
liable  in  any  case  to  pay  or  contribute  for  the  purpose  of  such 
surrender  and  re-grant  any  further  or  greater  sum  than  such  fair 
proportion  as  aforesaid  of  the  fine  and  expenses  payable  in  respect 
of  such  surrender  and  re-grant,  or  such  a  sum  as  would  then  be 
payable  for  putting  in  a  new  life  in  the  place  of  the  said  Thomas 
Quarrington,  in  case  the  said  Mary  Wadley  had  in  her  lifetime  put 
in  a  new  life,  as  she  ought  to  have  done,  in  the  place  of  the  said 
Matthew  Cook. 

The  defendant  Thomas  Wadley  admitted  that  when  he  took 
the  assignment,  he  had  full  notice  of  the  trusts  of  the  testator's 
will. 
The  cause  now  came  on  for  hearing. 

It  was  stated  and  admitted  at  the  Bar  that  Mary  Wadley  the 
testator's  widow  died  insolvent. 

Mr.  Russell  and  Mr.  Faber,  for  the  plaintiffs,  contended,  that, 
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by  the  tenna  of  the  will,  the  defendant  William  Wadley,  or  his  Wadlst 
asaignde,  was  bound,  out  of  the  rents  received  by  him,  to  pay  the  wadlbt. 
expenses  of  substituting  both  the  new  lives. 

Mr.  Wigram  and  Mr.  HaU,  for  the  defendants,  William  Wadley 
the  son,  and  Thomas  Wadley : 

The  testator  having  laid  down  the  rule  by  which  the  parties 
are  to  be  guided  *in  filling  up  the  lives,  accidents  cannot  derange  [  *^^  ] 
their  rights.  The  widow's  insolvency  is  a  sufficient  ground  for 
holding  that  the  present  tenant  for  life  is  compellable  to  pay 
only  so  much  as  he  would  have  been  compellable  to  pay  if  she 
had  performed  her  duty.  The  Court  will  restore  things  to  the 
position  in  which  they  would  have  been  if  the  accident  had  not 
happened.  In  the  case  of  repairs,  the  second  tenant  for  life  is 
bound  to  make  those  repairs  only  which  he  would  have  been 
bound  to  make,  if  the  first  tenant  for  life  had  properly  repaired. 
This  is  an  accidental  breach  of  trust  in  the  widow,  and  must  be 
^ited  on  the  parties  beneficially  interested  according  to  their 
interests. 

Mr.  Waley  appeared  for  other  parties. 

Mr.  RusteUy  in  reply : 

If  the  defendants  are  not  bound  to  put  in  two  lives,  they  are 
bound  to  put  in  one;  and  the  estate  must  be  kept  up  as  a 
three-lived  copyhold  estate. 

The  Yioe-Ghahcellob  : 

I  will  not  now  finally  dispose  of  this  case,  but  will  state  my 
present  impression.  I  think  it  impossible  to  maintain  that  the 
present  tenant  for  life  should  be  compelled,  out  of  his  own  purse, 
without  contribution,  to  put  in  two  lives:  but  the  circumstances  are 
in  some  degree  peculiar,  and  I  think  it  reasonable,  the  parties  con- 
senting, that  the  costs  of  all  parties  should  be  a  charge  on  the 
estate,  as  in  the  case  of  a  fee  simple.  Then,  as  the  tenant  for  life 
is  not  to  bear  the  whole  expense,  (for  I  think  it  must  be  maintained 
as  a  four-lived  copyhold),  the  question  will  be,  what  contribution  he 
is  to  have,  and  how  ? 

As  to  the  manner  of  contribution,  the  necessity  for  contribution 
has  arisen  from  a  calamity  which  has  happened  to  the  whole  estate. 
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Wadlet      It  must  fall  as  the  costs  fall,  and  is  therefore  a  general  charge  on 

Wadley.     the  corpus  of  the  estate. 

[  17  ]  The  decree  must  durect  the  present  tenant  for  life  to  insert  two 

lives.    My  present  view  is,  that  the  tenant  for  life  should   be 

exempted  from  that  sum  which  it  would  have  cost  the  widow  to 

renew  immediately  on  the  death  of  Matthew   Cook,  when  the 

.  necessity  for  renewal  arose,  with  interest, — simple  interest,  from 

the  time  when  the  payment  should  have  been  made.    It  is  a 

question  up  to  what  time  the  interest  should  be  calculated. 

Mr.  Wigram  suggested  that  the  calculation  should  be  made  to 
the  death  of  Thomas  Quarrington. 

Mr.  Russell  contended  that  the  calculation  should  be  made  to 
the  death  of  the  widow,  the  amount  of  deterioration  being 
ascertained  at  that  time. 

Wigram  : 

If  the  widow  had  set  apart  a  fund,  it  would  have  accumulated  at 
compound  interest. 

The  Vice-chancellor  said,  that  if  he  adhered  to  the  principle 
upon  which  he  proposed  to  act,  he  thought  the  interest  must  be 
continued  to  the  death  of  the  second  life. 

Jan,  21.      The  Yice-Chanoellob  : 

My  mind  has  fluctuated  on  this  subject,  but  my  original  impres- 
sion remains.  How  this  case  would  have  stood  if  more  than  one 
life,  especially  if  three  lives,  had  dropped  in  the  widow's  lifetime, 
or  how  it  would  have  stood  if  the  widow  had  not  been  guilty  of  any 
substantial  delay  or  default,  or  if  the  present  tenant  for  life  had 
been  guilty  of  delay  after  a  life  had  dropped  in  his  lifetime,  I  say 
not.  The  facts  stand  thus :  one  only  of  the  four  lives  dropped  in 
the  widow's  lifetime.  She  was  guilty  of  substantial  delay — sub- 
stantial default.    The  present  tenant  was  not  guilty  of  delay  or 

[  *18  ]  default  after  one  life  *had  died  in  his  lifetime.  Upon  these  facts  I 
think  it  would  be  harsh,  and  substantially  unjust,  to  make  it  the 
subject  of  complaint  against  the  present  tenant  for  life,  to  the  effect 
of  prejudicing  his  pecuniary  interest,  that  he  did  not  renew  before 
the  life  dropped  in  his  lifetime.  Perhaps,  in  extreme  strictness,  he 
ought  so  to  have  done ;  but,  in  my  opinion,  it  was  not  a  clear  case. 
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I  think  be  oaght  not  personally  to  be  blamed,  or  personally  to 
suffer,  for  not  baying  renewed  the  first  life  under  tbe  circamstances. 
Exempting  bim,  therefore,  from  personal  blame,  wbat  would  bave 
b^D  the  case  if  tbe  widow  bad  been  solvent  ?  If  sbe  had  been 
sohent,  those  representing  her  estate  could  not  bave  effectually 
said  that  the  plaintiff's  application  should  have  been  made  sooner. 
I  think,  therefore,  that  the  expense  which  would  have  been  incurred 
for  a  renewal  on  the  death  of  Matthew  Cook,  together  with  interest 
at  51.  per  cent,  per  annum  from  his  death  to  the  death  of  Thomas 
Quarrington,  must  be  borne  by  the  carpus  of  the  property. 

[The  original  report  sets  forth  the  minutes  of  the  decree  made 
in  pursuance  of  this  judgment.] 


Wadlet 

9, 

Wadlbt. 


STEVENS  V.    STEVENS  (1). 

(2  Coll.  C.  C.  20—29 ;  S.  C.  14  L.  J.  Ch.  252 ;  9  Jur.  984.) 

A  BoHcitor  took  a  mortgage  in  fee  from  a  client,  and  entered  into 
pofisession  of  the  mortgaged  premises.  He  afterwards  transferred  the 
mortgage  to  another  client,  and  delivered  to  him  the  title  deeds,  but 
remained  in  possession  as  the  visible  owner  of  the  property,  paying  interest 
on  the  mortgage-money  to  the  transferee.  Afterwards,  in  January,  1841, 
the  transferee,  upon  the  application  of  the  solicitor,  delivered  to  him  the 
title-deeds  (except  the  deeds  of  transfer)  for  the  purpose  of  preparing  an 
ahstract  for  a  proposed  purchaser  of  the  estate.  The  purchase  was  delayed 
some  time,  in  consequence  of  a  defect  of  title,  but  was  completed  in  May, 
1841,  when  the  purchase-money  was  paid  to  the  solicitor,  and  the  title- 
deeds  (with  the  exception  before  mentioned)  were  delivered  to  the 
purchaser,  who  was  let  into  possession,  without  notice  of  the  transferee's 
title.  In  July,  1842,  the  solicitor  absconded,  and  then,  for  the  first  time, 
the  purchaser  had  notice  of  the  transferee's  title:  Held,  that  if  the 
transferee  had  not,  before  July,  1842,  notice  of  the  }>i^ment  of  the 
pnrchase-money  to  the  solicitor,  and  had  not  authorized  or  assented  to 
sach  payment,  he  was  not  to  be  postponed  to  the  piurchaser. 

By  indentures  of  lease  and  release,  dated  the  28th  and  29th  of 
September,  1827,  an  estate  at  Chedworth,  in  Gloucestershire,  in 


(1)  Northern  Counties  of  England 
firt  Imurance  Co.  v.  Whipp  (1884)  26 
CL  482,  63  L.  J.  Ch.  629,  51  L.  T. 
^;  Taylor  v.  London  and  County  Bank- 
i^^g  Co.  [1901]  2  Ch.  231,  and  numerous 
t'ther  caaes,  show  that  careless  or 
imprudent  conduct  will  not  deprive  a 
legal  mortgagee  of  the  priority  which 
his  legal  estate  confers  upon  him  over 
^J  sabeequent  dealing  with  the 
property  or  with  the  title-deeds;  but 


1845. 
/i'ft.12,13,14. 

Knioht 
Bbucb,  V.-O. 

[20] 


where  a  legal  mortgagee  by  parting 
with  the  deeds  enables  a  third  person 
to  represent  himself  as  the  legal 
owner  of  the  property  with  the  view 
of  facilitating  a  sale  it  is  not  clear 
that  the  legal  estate  will  entitle  the 
mortgagee  to  priority  over  a  purchaser 
who  has  been  thus  deceived  into 
supposing  that  he  was  acquiring  the 
legal  estate. — O.  A.  S. 
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STEVKN8  the  occupation  of  one  Scotford,  was  conveyed  to  William  8criven  in 
Stbvemb.  '66«  By  indentures  of  lease  and  release,  dated  the  Ist  and  2nd  of 
October,  1827,  William  Scriven  conveyed  the  estate  to  Thomas 
Lediard,  a  solicitor,  in  fee,  by  way  of  mortgage,  to  secure  1,2001 
Under  the  release  the  mortgagee  had  a  power  of  sale,  without  the 
concurrence  of  the  mortgagor,  in  default  of  payment  of  the 
mortgage-money  and  interest. 

Immediately  after  the  execution  of  the  mortgage,  Lediard,  who 
was  Scriven's  solicitor,  entered  into  possession  of  the  estate, 
received  the  rents,  and  acted  generally  as  the  owner  of  it. 

In  the  year  1881,  the  defendant,  Bichard  Stevens,  a  fanner 
living  at  Poole,  in  Gloucestershire,  placed  in  the  hands  of  Lediard, 
who  was  his  solicitor,  a  sum  of  1,000Z.,  for  the  purpose  of  invest- 
[  «2i  ]  ment ;  and,  by  indentures  of  ^lease  and  release,  of  Febroaiy  in 
that  year,  executed  by  Lediard  of  the  one  part,  and  the  defendant 
of  the  other  part,  Lediard  conveyed  the  mortgaged  premises  to  the 
defendant,  Bichard  Stevens,  in  fee,  by  way  of  transfer  of  the  mort- 
gage. The  consideration  for  the  transfer  was  stated  in  the  deeds 
to  be  1,200Z.,  but,  in  fact,  the  sum  of  1,000Z.  only  was  paid  by  the 
defendant  to  Lediard,  the  remaining  2001.  being  left  on  the  security 
of  the  defendant's  promissory  note.  On  the  execution  of  this 
transfer,  the  title-deeds  of  the  estate  were  delivered  to  the  defen- 
dant. Lediard,  however,  continued  to  act  as  owner,  paying  interest 
to  the  defendant  until  the  month  of  May,  1842.  The  defendant, 
by  his  answer,  stated,  that  the  interest  was  so  paid  as  from  Scriven, 
the  mortgagor. 

On  the  28th  of  December,  1840,  Lediard,  in  the  character  oi 
mortgagee  in  possession,  entered  into  a  contract  with  Benjamin  N. 
Lingwood,  to  sell  him  the  estate  for  1,075Z.  Lediard,  about  the 
same  time,  applied  to  the  defendant  for  the  title-deeds,  in  order 
that  an  abstract  of  title  might  be  made  out  with  a  view  to  a  sale  of 
the  property.  The  defendant  accordingly,  on  the  28rd  January, 
1841,  placed  in  Lediard's  custody  all  the  deeds  relating  to  the 
estate,  except  the  deeds  of  transfer  of  the  mortgage.  Upon  this 
part  of  the  case,  White,  who  was  Lediard^s  clerk,  stated,  that 
Lediard  and  the  defendant  came  together  to  Lediard's  office ;  that 
Lediard  said  to  White,  ''  You  know  I  have  sold  Scotford's  farm  to 
Lingwood.  Mr.  Stevens  has  brought  the  deeds.  I  wish  you  would 
make  an  abstract,  and  send  it  to  Bubb  and  Lingwood,"  meaning 
Lingwood's  solicitors ;  that  the  deponent  then  assisted  the  defen- 
dant in  taking  the  title-deeds  out  of  his  greatcoat  pocket ;  that  they 
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were  then  left  at  the  office,  and  that  the  deeds  of  transfer  were  not     Stsvbvs 
then  with  them.  STBvsars. 

On  the  10th  of  May,  1841,  the  purchase  from  Lediard  to 
Lingwood,  after  the  delivery  of  two  abstracts,  and  the  approval  of 
an  eminent  conveyancer,  was  completed.  The  *partie8  on  that  [  *^^  ] 
day  attended  at  Lediard's  office,  when  Lingwood  paid  his  purchase- 
money  to  Lediard,  and  Lediard  executed  a  conveyance  of  the 
property  to  Lingwood,  the  conveyance  being  stated  to  be  in 
execution  of  the  power  of  sale  under  the  mortgage  deed,  and 
without  the  concurrence  of  t.  e  mortgagor.  Lediard  also,  at  the 
same  time,  delivered  to  Lingwood  the  title-deeds  which  had  been 
given  up  to  him  by  the  defendant.  And  on  the  same  day 
Lingwood,  who  was  the  owner  and  occupier  of  an  adjoining 
property,  took  possession  of  the  whole  of  the  property  so  conveyed 
to  him. 

It  appeared  from  the  evidence  of  White,  that,  some  time  after  the 
defendant  had  left  the  deeds  with  Lediard,  he  called  at  Lediard's 
office,  and  inquired  the  reason  of  the  delay  in  the  purchase,  and 
was  then  informed,  that  an  objection  had  been  made  to  the  title ; 
and  that,  on  several  other  occasions,  he  had  inquired  of  the 
deponent  when  the  purchase  would  be  completed ;  and  that,  on  the 
last  occasion,  which  took  place  shortly  before  the  10th  May,  1841, 
the  deponent  informed  the  defendant  that  all  was  ready  for  com- 
pletion, and  that  Lediard  had  written  to  Bubb  and  Lingwood, 
requesting  them  to  fix  a  day  to  complete  the  sale. 

In  March  and  April,  1842,  Lingwood  inserted  advertisements  in 
the  London  and  Gloucestershire  newspapers,  offering  the  estate 
in  question,  together  with  his  adjoining  estate,  for  sale.  He 
soon  after  entered  into  an  agreement  with  the  plaintiff,  Charles 
Stevens,  for  the  sale  to  him  of  both  estates.  This  purchase  was 
completed  on  the  8rd  of  May,  1842,  and  the  title-deeds  were 
delivered  to  the  plaintiff,  who  forthwith  entered  into  possession 
of  the  property. 

On  the  2nd  July,  1842,  Lediard,  who  was  indebted  to  various 
persons  in  very  large  sums  of  money,  absconded. 

On  the  9th  July  the  defendant,  according  to  White's  evidence, 
called  at  Lediard's  office,  and  informed  White  that  Lediard  owed 
him  1,200Z.,  and  asked  him  the  name  of  *the  person  who  had  pur-  [  •28  ] 
chased  the  Ghedworth  estate,  at  the  same  time  observing,  that  it 
was  a  very  hard  case  for  him,  and  he  supposed  he  must  lose  his 
money. 

E.B. — ^VOL.  liXX.  9 
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Stbvxkb  In  August  the  defendant  gave  notice  to  the  tenants  to  pay  their 

8TBVSN8.  rents  to  him  as  mortgagee,  and  in  the  following  May  he  brought 
his  action  of  ejectment  against  the  plaintiff,  and  obtained  a  verdict, 
whereupon  the  present  bill  was  filed,  to  establish  the  plaintiff's 
claim,  and  for  an  injunction ;  and,  upon  the  motion  for  an  injunc- 
tion, an  order  was  made,  the  effect  of  which  was,  to  stay  execution 
in  the  action,  upon  the  terms  of  the  plaintiff  paying  into  Court, 
until  the  hearing,  the  annual  sum  of  45Z.,  being  the  interest  of  the 
mortgage. 

The  cause  now  came  on  for  hearing. 

The  bill  proceeded  on  the  ground,  that  the  defendant  having  had 
notice  of  Lingwood's  purchase  at  the  time  when  it  was  completed, 
but  not  having  attended  the  meeting  of  May  10th,  1841,  (of  which 
the  bill  charged  that  he  was  sufficiently  informed  by  White),  and 
having  given  no  notice  either  to  Lingwood  or  White  of  his  mort- 
gage, (which  was  the  fact),  could  not,  after  such  acquiescence  in 
the  plaintiff's  title,  be  permitted  to  set  up  his  security  against  the 
plaintiff;  more  especially  as,  by  having  left  his  title-deeds  in  the 
hands  of  Lediard  in  the  manner  he  had  done,  he  had  enabled 
Lediard  to  commit  a  fraud. 

The  defendant,  by  his  answer,  stated,  that  throughout  the  whole 
of  the  transaction  he  was  led  by  Lediard  to  believe  that  he  was 
endeavouring  to  find  a  purchaser  of  the  estate  for  Scriven,  the 
mortgagor,  and  to  procure  a  new  security  for  the  1,000{.  in  case  a 
sale  should  take  place ;  and  that,  until  the  9th  July,  1842,  when  be 
was  informed  of  it  by  White,  he  was  wholly  ignorant  that  Lediard 
had  disposed  of,  or  sold,  or  contracted  to  sell,  or  in  any  manner 
dealt  with  the  estate. 

t  *2*  J  Mr.  Russell  and  Mr.  Wigram,  (with  whom  were  Mr.  *Campbell 

and  Mr.  Jackson) ,  for  the  plaintiff: 

In  Evans  v.  BickneU  (i)  and  Martinez  v.  Cooper  (2),  the  deeds 
were  parted  with  but  for  a  short  time,  and  for  a  temporary  pur- 
pose ;  in  the  latter  case  the  whole  transaction  was  comprised  in  a 
week.  In  another  leading  case  on  the  subject,  the  deed  was  out  of 
the  mortgagee's  custody  for  one  hour  only :  Peter  v.  Russell  (s). 
Here  the  deeds  were  left  in  Lediard's  custody  in  January,  1841. 
and  were  never  returned. 

(1)  5  R  R.  245  (6  Ves.  174).  (3)  1  Eq,  Ca.  Abr.  321;  Gflb.  Eq. 

(2)  26  E.  E.  49  (2  Euse.  198).  Eep.  122 ;  2  Vem.  726. 
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(Thb  Yigb-Chancellob  :   Have  you  any  case  of  postponement     Stbvbnb 
since  Evans  y.  Bickneliy  where  mala  mens  was  not  an  ingredient  ?)      stbvkns. 

It  would  be  difficult  to  find  any  case  of  postponement  either  with 
mala  mens  or  without.  We  submit,  however,  that  it  is  not  neces- 
sary that  mala  mens,  in  its  literal  and  strongest  sense,  should  exist. 
There  may  have  been  that  degree  of  negligence  on  the  part  of  the 
defendant  as  to  his  own  rights,  or  that  degree  of  acquiescence  by 
him  in  the  rights  and  conduct  of  the  plaintiff,  as  to  render  it 
suitable  that  the  defendant  should  be  postponed.  It  is  remark- 
able, that  the  deed  on  which  his  title  was  founded  formed  no  part 
of  the  abstract  which  was  to  be  laid  before  Lingwood,  and  that  he 
knew  this.  Then  he  makes  no  inquiry  about  the  sale  to  Lingwood, 
at  least  no  inquiry  after  the  10th  May,  1841,  although  shortly 
previous  to  that  day  he  knew  the  estate  had  been  sold  to  some  one, 
and  that  a  day  was  fixed  for  completion  of  the  contract.  Again,  he 
makes  no  inquiry  about  his  deeds  till  July,  1842,  and  even  then  he 
gives  no  notice  to  the  plaintiff.  What  is  there  to  deprive  a  man  of 
a  right  in  equity  if  such  conduct  does  not  ?  He  parts  with  his 
deeds,  not  to  a  solicitor  only,  but  to  a  party  apparently  owner  of 
the  estate — the  party  from  whom  he  derives  title.  We  submit, 
that  he  had  no  right  to  leave  the  deeds  with  the  apparent  owner  of 
the  property  unless  he  meant  to  give  up  his  own  security.  And 
if  he  stands  by,  and  allows  the  property  to  be  conveyed  to  a 
third  person,  ^without  giving  notice  of  his  title,  he  cannot  be  [  *25  ] 
allowed  to  recover  it  from  that  person :  Govett  v.  Richmond  (i), 
Oregg  v.  WeUs  (2). 

Mr.  Swanston  and  Mr.   ChandUss,  for  the  defendant,  were 
stopped  by  the  Goubt. 

The  Yicb-Ghangbllob: 

There  are  two  questions  of  fact  in  this  cause  on  which  my  mind 
is  not  at  present  satisfied.  If  my  mind  were  satisfied  on  those  two 
questions,  I  should  have  little  or  no  difficulty  in  the  case.  The 
first  question  (which  is,  perhaps,  rather  introductory  to  the  second, 
than  a  question  substantially  by  itself)  is,  whether,  previously  to 
July,  1842,  the  defendant  was  aware  that  Lingwood's  purchase  had 
been  completed  by  the  payment  of  the  purchase-money,  whatever 

(1)  40  B.  E.  56  (7  Sim.  1).  (2)  50  E.  B.  347  (10  Ad.  &  El.  90). 
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8TBTEVB  that  purchase-money  was;  the  second  is,  whether  the  defendant 
Btevskb.  authorised  or  assented  to  the  receipt  by  Lediard,  from  Lingwood,  of 
Lingwood's  purchase-money.  If  I  were  satisfied  that  these  two 
questions  could  be  answered  in  the  defendant's  favour,  I  should 
dismiss  the  bill.  In  the  observations  that  I  am  about  to  make,  I 
shall  assume  these  two  questions  of  fact  to  be  answered  in  the 
defendant's  favour. 

There  is  not,  in  my  opinion,  any  ground  for  supposing  the 
existence  of  any  fraudulent  or  dishonest  intention  on  the  part  of 
the  defendant,  or  for  attributing  to  him  any  intention  to  assist 
Lediard  in  the  commission  of  an  improper  act,  or  any  belief  or 
suspicion  on  his  part  that  Lediard  would  do  an  improper  act; 
subject,  always,  as  I  have  said,  to  the  assumption,  that  the  two 
questions  that  I  have  before  mentioned  are  answered  in  the 
defendant's  favour.  This  places  actual  fraud  entirely  out  of  the 
question. 
[26]  The  question,  therefore,  remaining,  is  this,  whether  the  mere 

deposit  of  the  title-deeds  with  Lediard's  clerk,  coupled  with  the 
circumstance  of  the  length  of  time  during  which  they  were  allowed 
to  remain  in  his  custody,  indeed,  they  never  were  returned,  whether 
that  is  such  conduct  as  to  preclude  the  defendant  from  saying 
effectually  that  there  was  no  fraud  in  the  sense  in  which  that 
expression  had  been  used  in  this  Court. 

Lediard  was  the  defendant's  solicitor.  He  was  a  solicitor  of  good 
credit,  and  dealt  much  in  raising  loans  of  money,  in  procuring 
money  and  securities  for  money,  so  as  to  approach  very  near  to  the 
character  of  the  old  scrivener,  of  which  there  are  so  few  instances 
at  the  present  day.  Lediard  seems  to  have  assisted  a  person  of 
the  name  of  Scriven  in  the  purchase  of  a  farm  in  the  neighbour- 
hood of  Cirencester,  the  town  in  which  Lediard  lived,  for  the  sum 
of  1,200Z.  It  was  conveyed  to  Scriven,  in  the  ordinary  form  of  a 
conveyance  to  uses  to  bar  dower,  and  Scriven  immediately,  or 
almost  immediately,  afterwards,  in  effect  contemporaneously,  mort- 
gaged the  property  to  Lediard  for  1,2001.,  with  a  power  of  sale. 
Lediard,  who  seems  not  to  have  trusted  much  to  Scriven,  took 
possession  of  the  property  and  received  the  rents.  There  is  no  trace 
of  any  actual  enjoyment  of  the  estate  on  the  part  of  Scriven.  This 
occurs  in  1827. 

In  1881,  it  appears  that  the  defendant,  a  farmer  in  the  neighbour- 
hood of  Cirencester,  and  a  client  of  Lediard's,  has  1,0002.  to  lav 
out.     He  applies  to  Lediard  for  a  security ;  Lediard  thinks  it 
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eonvenient  to  let  him  have  this  secarity ;  and  accordingly,  Lediard  Stsyknb 
prepares  a  deed,  which,  though  it  may  be  called  a  deed  of  transfer  STxy'iire. 
of  the  mortgage,  is  not  in  the  ordinary  form  of  such  instroments ; 
it  conveys  the  legal  estate  to  a  trustee  for  sale ;  it  does  not  assign 
the  debt  or  give  the  usual  power  of  attorney  to  sue  in  the  name 
of  the  assignor.  Perhaps  there  is  nothing  very  material  in  that 
eircomstance.  It  may  have  been  done  *f or  shortness,  and  to  save  [  *27  ] 
expense.  Lediard,  however,  thinks  fit  to  complete  the  transaction 
as  upon  an  assignment  for  1,200Z. ;  but  receives  1,000Z.  only,  and 
takes  from  the  defendant  a  promissory  note  for  200Z.,  the  difference, 
and  gives  up  the  security  to  him.  It  appears,  therefore,  that 
Lediard  trusts  him  with  the  possession  of  the  title-deeds  and 
deed  of  transfer,  and  makes  no  indorsement  on  that  deed  with 
respect  to  the  200Z.,  although,  in  truth,  Lediard  might  have 
retained  a  lien  upon  it  for  that  amount.  The  defendant  appears, 
from  time  to  time  afterwards,  to  have  received  interest  from 
Lediard,  but  only  on  the  1,000Z.  This  part  of  the  case  is  very 
much  in  the  dark. 

Some  years  afterwards,  namely,  in  the  year  1840,  Lediard  'Con- 
tracted to  sell  the  farm  to  a  person  in  the  neighbourhood,  a 
gentleman,  who  had  an  estate,  on  which  he  resided,  immediately 
adjoining.  The  contract  is  made  in  December,  1840 ;  and  it  is  to 
be  inferred,  that,  at  or  about  that  time,  Lediard  applied  to  the 
defendant  for  the  deeds,  and  I  think  it  may  be  assumed,  for  the 
purpose  of  making  an  abstract.  That  which  is  positively  proved 
by  White  however,  then  Lediard's  clerk,  is,  that  in  January,  the 
defendant,  a  farmer,  as  I  have  said,  brings  the  deeds  with  him  to 
Lediard*8  office.  Omitting  what  is  stated  in  the  answer,  the  case 
seems  to  turn  very  much  upon  what  Mr.  White  says  in  answer  to 
the  fifth  and  sixth  interrogatories.  (His  Honour  here  read  White's 
evidence.)  Now,  inferring  as  I  do  from  this,  without  resorting  to 
the  answer  for  information, — ^inferring  as  I  do  from  this  and  the 
rest  of  the  evidence,  that  the  deeds  were  left  with  Lediard  for  the 
purpose  of  preparing  the  abstract  and  the  deeds  of  sale,  I  am  of 
opinion,  that  there  was  nothing  improper  in  this  on  the  part  of  the 
defendant ;  that  there  was  not  gross  negligence.  Lediard  was  the 
person  who,  if  he  had  not  the  power  of  sale,  had  the  possession  of 
the  farm.  He  was  the  person  with  whom  the  defendant  had  *dealt,  [  *2S  ] 
and  whom,  either  acting  for  himself,  or  for  Scriven,  the  defendant 
might  with  propriety  suppose  to  have  had  the  power  to  sell.  Con- 
sidering these  things,  and  not  forgetting  the  position  in  which 
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8TBTXH8  Lediard  stood  mth  regard  to  the  200Z.,  a  position  on  which, 
Sttonb.  probably,  observations  on  both  sides,  though  not  of  any  great 
weight,  might  arise,  it  appears  to  me,  that  it  was  a  reasonable 
thing  for  the  defendant  to  lend  the  deeds  to  Lediard  for  the 
purpose  of  making  the  abstract,  and  that  it  was  not  incnmbent 
on  the  defendant  to  suspect  that  an  improper  use  would  be  made 
of  them. 

It  has  been  said,  that  the  deeds  delivered  by  the  defendant  would 
not  enable  Lediard  to  make  a  complete  or  fair  abstract,  because  one 
deed,  the  deed  of  transfer,  was  retained.  If  there  had  been  reason 
on  other  grounds  to  suspect  fraud,  that  observation  might  have  had 
considerable  weight;  but,  under  the  circumstances,  I  am  of  opinion, 
that  it  is  entitled  to  but  little.  The  defendant,  a  farmer,  might 
have  well  thought,  and  probably  did  think,  "  There  will  be  no  harm 
in  lending  the  title-deeds ;  they  will  be  safe  in  my  solicitor's  hands; 
but  I  had  rather  not  part  with  my  own  deed ;  I  had  rather  keep  it.*' 
He  might  have  supposed,  if  he  thought  about  it,  that,  the  deed 
having  been  already  in  Lediard's  office,  he  might  not  want  it.  It 
was  prepared  in  his  office,  and  if  he  wanted  it,  he  might  ask  for  it. 
I  think,  therefore,  that  it  is  not  to  be  ascribed  to  any  suspicion  or 
to  any  fraudulent  or  improper  motive,  that  the  defendant  took  the 
precaution  of  retaining  the  deed  of  transfer  to  himself  in  his  own 
possession. 

8o  much  for  the  delivery  of  the  deeds.  But  then  the  dream- 
stance,  that  they  were  never  returned  to  the  defendant,  might 
certainly  tend  to  affect  the  character  of  that  delivery.  When,  how- 
ever, it  is  considered  that  Lediard  stood  in  the  position  of  solicitor 
to  the  defendant ;  when  it  is  considered  that  the  defendant  was  not 
bound,  as  in  my  opinion  he  was  not  bound,  to  suspect  anything 
[  •as  ]  wrong ;  when  *I  assume  him  not  to  have  been  aware  that  the 
purchase  had  been  completed  by  payment  of  the  purchase-money ; 
and  when  I  assume,  (as  it  is  fair  and  right  to  do,  if  any  knowledge 
on  the  subject  is  to  be  imputed  to  this  defendant),  that  he  was 
certain  that  the  money  could  not  be  paid,  and  that  his  security 
could  not  be  taken  from  him,  as  long  as  he  had  his  own  deed ;  at 
least  that  it  could  not  be  done  without  crime — I  am  of  opinion  that 
no  inference  arises  against  him  from  the  circumstance  that  he  did 
not  call  back  the  deeds ;  although  he  may  have  been  aware  that  the 
treaty  with  Lingwood  was  in  active  progress,  and  that  a  day  was 
appointed  for  completing  it.  He  had  a  right  to  think  that  it  could 
not  be  completed  without  his  deed,  which  was  necessary  to  make 
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effectual  the  title,  that  the  money  would  not  be  paid  without  his  stbvbns 
concurrence,  and  that  Lediard  did  not  intend  to  do,  and  would  not  stetens. 
do,  anything  dishonest. 

I  am  of  opinion,  therefore,  that,  on  the  mere  delivery  of  the 
deeds,  and  on  the  mere  custody  of  the  deeds,  however  long,  nothing 
to  the  prejudice  of  the  defendant  arises  in  this  particular  case ;  and 
if  I  were  satisfied  upon  the  two  questions  of  fact  which  I  have  men- 
tioned, I  should,  I  repeat,  dismiss  the  bill:  but  upon  those  two 
questions,  I  think,  as  at  present  advised,  that  the  evidence  requires 
sifting.  If  I  direct  an  issue,  I  think  it  due  to  the  defendant  that  he 
should  be  examined  at  the  trial. 

On  the  following  day  the  question,  whether  any  issue  or  issues 
should  be  directed,  was  argued  by  counsel  on  both  sides.  After 
azg;ument: 

The  Yicb-Chancbllob  directed  issues,  involving  the  two  questions 
of  fact  to  which  he  had  already  referred  in  his  judgment.  The 
cause,  however,  was  ultimately  compromised. 


SHADBOLT  v.  WOODFAXL.  iw*. 

Feb.  18. 
(2  CoU.  C.  C.  30 ;  S.  C.  9  Jur.  224.)  

An  executor,  who  has  assented  nnconditionally  to  a  specific  bequest  buucb^v^C 
of  the  testator's  leasehold  estates,  is  not  entitled  to  an  indemnity  out         r  nn  i' 
of  the  testator's  general  estate  in  respect  of  his  covenants  contained  in         '^       ^ 
the  lease. 

The  testator  in  this  case  had  specifically  bequeathed  certain 
leasehold  estates.  To  these  bequests  the  executors  had  assented 
unconditionally.  A  question  now  arose,  as  to  whether  the  execu- 
tors were  entitled  to  an  indemnity  out  of  the  testator's  general 
estate  in  respect  of  his  covenants  contained  in  the  leases. 

Mr.  Rtisseli  and  Mr.  Whatley  appeared  for  the  plaintiffs,  the 
executors. 

Mr.  Wigram  and  Mr.  Nicholson,  for  the  defendants. 

The  Yicb-Ghancellob  : 

If  an  executor  assents  unconditionally  to  a  specific  bequest  of 
leaseholds,  he  can  require  no  indemnity  from  the  residuary  legatees. 
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ilUB. 


Shadbolt 

V, 
WOODFALLw 


Declare  that  the  plamti£fa  are  not  entitled  to  any  indemnity 
against  covenants  entered  into  by  James  P.  Crowder,  the  testator 
in  the  pleadings  mentioned,  in  respect  of  the  leasehold  premises 
specifically  bequeathed. 


1846. 
March  12. 

Ebiobt 
Bbucb,  V.-0. 

[31] 


SHAKELS  V.  RICHARDSON  (1). 

(2  CoU.  C.  C.  31—33.) 

A  trader  deyised  his  real  estate  to  a  person,  whom  he  also  appointed  his 
executor  upon  trusts  for  sale ;  and  he,  by  his  will,  declared,  that  the  monies 
arising  from  such  sale  should  be  deemed  part  of  his  personal  estate ;  he 
then  directed  that  his  personal  estate,  which  should  be  remaining  after 
payment  of  his  debts,  should  be  collected,  and  the  convertible  part  of  it 
converted  into  money,  and  that  all  the  monies  arising  from  the  said  real 
and  personal  estates  should  be  invested  in  the  funds  or  on  real  securities : 
Held,  that  the  real  estates  were  equitable  assets,  for  payment  of  the 
testator*8  debts. 

James  Dewar,  a  trader,  by  his  will,  dated  the  81st  January,  1818, 
after  beqaeathing  to  his  wife,  Mary  Dewar,  his  household  goods 
and  farnitore,  devised  unto  and  to  the  use  of  Thomas  Shakels,  his 
heirs  and  assigns,  all  his  freehold  and  copyhold  lands,  upon  trust, 
as  soon  as  conveniently  might  be  after  his  the  testator's  death, 
absolutely  to  sell  and  dispose  of  the  same ;  with  a  declaration  that 
the  receipts  of  Shakels,  his  heirs  or  assigns,  should  be  sufficient 
discharges  to  the  purchasers.  And  the  testator  declared  that  the 
monies  which  should  arise  by  or  from  such  sale  or  sales  should  be 
deemed  to  be  part  of  his  personal  estate,  and  that  the  clear  yearly 
rents  and  profits  of  the  premises  until  the  same  should  be  sold,  or 
so  much  thereof  as  should  be  remaining  unsold,  should  be  deemed 
to  be  part  of  the  annual  income  of  his  personal  estate,  and  that  the 
same  monies  and  rents  and  profits  should  be  subject  to  the  disposi- 
tion thereinafter  made  concerning  his  personal  estate,  and  the 
annual  income  thereof  respectively.  And,  as  touching  his  personal 
estate  remaining  after  payment  of  his  debts,  funeral  and  testa- 
mentary charges,  except  such  part  thereof  as  thereinbefore  speci- 
fically bequeathed,  he  gave  and  bequeathed  the  same  to  the  said 
Thomas  Shakels,  his  executors,  administrators,  and  assigns,  upon 
trust,  that  he  the  said  Thomas  Shakels,  his  executors  or  adminis- 
trators, should  collect  in  and  receive  such  part  of  his  said  personal 
estate  as  should  consist  of  debts,  monies  out  at  interest,  securities 


(1)  The  point  decided  in  this  case  is 
not  uncommonly  supposed  to  have 
been  decided  in  Kidney  v.  ConssmakeTf 
2  B.  E.  118  (1  Ye&  Jr.  436) ;  but  the 


decision  was  not  really  necessary  in 
that  case,  as  there  was  a  special  context 
there  on  which  the  Lord  Chakcellob 
based  his  judgment. — O.  A.  S. 
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for  monies,  or  otherwise,  as  soon  as  conveniently  might  be  after  his     Shakblb 

decease,  and  should  sell  and  convert  such  part  of  the  said  personal  bicbabdsok. 

estate  as  was  in  its  nature  saleable,  except  as  aforesaid,  into  money, 

and  then  upon  trust  that  he  the  said  Thomas  Shakels,  his  executors 

or  administrators,  should  place  out  and  invest  all  the  monies  *to       [  *82  ] 

arise  from  his  said  real  and  personal  estates  respectively  in  the  funds 

of  Great  Britain,  or  on  real  securities  in  England,  at  interest,  with 

power  to  vary  the  securities,  and  to  pay  the  interest,  dividends,  and 

annual  produce  thereof,  to  his  wife  for  life ;  and  after  the  decease 

of  his  said  wife,  upon  trust  that  he  the  said  Thomas  Shakels,  his 

executors  or  administrators,  should  pay  or  transfer  all  such  principal 

monies,  stocks,  funds,  and  securities,  unto  his  sons  James,  Thomas, 

William,  Henry,  and  his  daughters  Elizabeth,  Mary,  and  Jane, 

equaUy  to  be  divided  between  or  among  them,  share  and  share  alike. 

And  the  testator  appointed  Thomas  Shakels  to  be  executor  of  his  will. 

The  testator  died  soon  after  the  date  of  his  will,  which  was  proved 
by  Thomas  Shakels. 

The  bill  was  filed  by  John  Shakels,  the  heir-at-law  and  adminis- 
trator of  Thomas  Shakels,  against  the  personal  representatives  6i 
the  testator  and  the  cestui  que  trusts  of  the  will,  and  also  against 
the  testator's  heir-at-law,  (who  was  served  with  a  copy  of  the  bill), 
alleging  that  the  testator  died  indebted  to  various  persons  by  simple 
contract,  and  amongst  them  to  Thomas  Shakels  in  the  sum  of  585Z., 
and  that  the  personal  estate  and  rents  of  the  realty  had  been 
applied  pro  tanto^  in  payment  of  such  debts,  except  the  plaintiff's 
debt,  and  praying  that  the  trusts  of  the  will  might  be  carried  into 
execution,  and  that  the  real  estate  might  be  sold  and  the  sum  due 
to  the  plaintiff  as  administrator  of  Thomas  Shakels  might  be 
retained  out  of  the  proceeds  &c. 

The  question  was,  whether  the  real  estate  was  legal  or  equitable 
assets? 

Mr.  RusseU  and  Mr.  EUis^  for  the  plaintiff. 

Mr.  Swanston  and  Mr.  WUcock,  for  the  defendants,  the  personal 
representatives  of  Dewar. 

Mr.  Smale^  for  other  defendants. 

The  cases  of  Kidney  v.  Cous8maker{i)y  and  Oibba  v.  Ougier(2)^        [88] 
were  referred  to. 

(1)  2  B.  B.  118  (1  Yes.  Jr.  436;  2         (2)  8  B.  B.  348  (12  Yes.  413). 
Yea.  Jr.  267). 
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SHAKKL8         The  Yicb-Chancellob,  after  observing  that  the  heir-at-law  of  the 
BicHABDfiOK.  testator  most  be  treated  as  not  a  party  to  the  suit,  said,  that  he 
considered  that  the  real  estate  was  charged  with  the  debts  by 
the  will. 


1846.  ATTORNEY-GENERAL  v.  BERRY. 

March  18. 
(2  CoU.  C.  C.  33—34 ;  S.  C.  9  Jur.  224.) 

KiriGHT  Parishioners  are  entitled  to  see  the  parish  books  in  which  the  church- 

^   '    ''  ^'  wardens  and  overseers  keep  the  parish  accounts. 

[33]  ^         ^ 

The  information  was  filed  at  the  relation  of  some  of  the 
parishioners  against  the  churchwardens  and  overseers  of  a  parish, 
being  also  trustees  of  a  charity,  for  the  purpose  of  having  the 
charity  fund  administered.  The  information  charged,  that  the 
defendants,  and  their  predecessors,  had  mixed  up  the  funds  of  the 
charity  with  the  parish  monies ;  and  that  the  defendants  had  in 
their  possession  or  power  divers  books  and  documents  relating  to 
the  matters  in  question  in  the  suit,  from  which  the  truth  of  the 
matters  mentioned  in  the  information  would  appear;  and  from 
which,  also,  it  would  appear,  who  had  for  a  series  of  years  been  the 
churchwardens  and  overseers  of  the  parish. 
[  *34  ]  The  defendants,  by  their  answer,  stated,  that  they  had  in  *their 

possession  certain  books,  called  the  '*  Churchwardens'  Book,"  and 
the  '^ General  Overseers' Account  Book:"  but  they  denied,  to  the 
best  of  their  knowledge  and  belief,  that  it  would  appear  from  these 
books  who  had  been  churchwardens  or  overseers  of  the  parish. 
They  also,  in  a  subsequent  part  of  the  answer,  denied  that  these 
books  related  to  the  matters  in  question  in  the  suit,  and  they 
insisted  that  they  were  not  bound  to  produce  them. 

Mr.  FookSf  for  the  relators,  now  moved  for  the  production  of 
the  books. 

Mr.  Osborne,  for  the  defendants,  opposed  the  motion. 

The  Vice-Chancellor  : 

The  parishioners  may  surely  see  their  own  books.  Besides,  I 
cannot  suppose  that  the  books  do  not  show  who  have  been  church- 
wardens and  overseers. 

Motion  granted. 
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LAW    V.    LAW.  1846. 

(2  ColL  C.  C.  41--I5 ;  S.  0.  14  L.  J.  Ch.  313 ;  9  Jur.  745 ;  affd.  16  L.  J.  Ch.  375 ;  ^P^'^  ^^' 

11  Jur.  463.)  KNIGHT 

A.,  B.,  and  C.  having  been  in  partnership  together,  and  A.  and  C.  having  ®*"^*»  ^•"^• 

died,  A.'8  executors  and  C.'s  executors  continued  the  business  with  B.  and  On  AppeaL 

ultimately  A/s  executors  purchased  the  shares  of  the  other  partners.    A  1847. 

bill  by  the  residuary  legatees  of  A.  against  his  executors  and  against  B.  Iwm  2. 

and  the  executors  of  C.  for  an  account  of  the  personal  estate  of  A.»  was  

sustained  under  the  special  circumstances  of  the  case,  although  collusion  [  ^M 
between  the  executors  of  A.  and  the  other  defendants  was  neither  charged 
nor  proved. 

Robert  Law,  Thomas  Law,  and  Samuel  Law  carried  on  business 
as  cotton  spinners,  without  any  articles  or  written  agreement,  in 
partnership,  on  leasehold  property  on  which  they  had  erected  mills 
and  other  buildings,  at  Bamsden,  near  Todmorden.  Robert  Law 
died  on  the  27th  January,  1842,  having  by  his  will  bequeathed  his 
personal  estate  to  his  wife  and  children,  and  appointed  John  Law, 
John  Marland,  Eli  Hudson,  and  Robert  Law  the  younger,  his 
executors.  The  executors  of  Robert  Law  continued  to  carry  on  the 
business  with  Thomas  Law  and  Samuel  Law  until  the  month  of 
November,  1842,  when  Thomas  Law  died,  having  made  his  will, 
and  appointed  Mathias  Law,  Zachariah  Law,  and  Abraham  Law, 
liis  executors.  The  executors  of  Robert  Law  and  the  executors  of 
Thomas  Law  continued  the  business  with  Samuel  Law  until 
February,  *1843,  when  an  agreement  was  entered  into  between  ['43] 
them,  which  was  confirmed  by  an  additional  agreement  of  the 
1st  March,  1843,  under  which  the  executors  of  Robert  Law 
contracted  to  purchase  the  shares  of  the  other  partners  at  6,200Z. 

The  bill  in  the  first-mentioned  suit  having  been  filed  by  Samuel 
Law  and  the  executors  of  Thomas  Law  against  the  executors  of 
Robert  Law  for  the  purpose  of  obtaining  a  specific  performance  of 
these  agreements,  and  having  been  resisted  on  the  ground  that 
there  had  been  fraudulent  alterations  in  the  accounts  between  the 
I^rtners;  the  cause  came  on  forbearing  before  Knight  Bruce,  V.-C, 
on  the  18th  April,  1845,  when  his  Honour  decreed  that  the  agree- 
ments should  be  specifically  performed,  with  a  declaration,  however, 
that  the  defendants  were  entitled  to  have  the  purchase-money, 
6,200/.,  reduced  to  5,998Z.  lis.,  by  reason  of  certain  items  which 
appeared  in  the  partnership  books;  and  his  Honour  decreed 
payment  of  that  sum,  with  interest,  by  the  defendants  to  the 
plaintifb,  together  with  the  costs  of  the  suit  to  the  hearing. 

After  this  decree  had  been  pronounced,  the  counsel  for  the 
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Law  defendants  in  the  first  salt,  proceeded  to  open  the  case  for  the 
Law.  plaintiffs  in  the  second  suit.  The  bill  in  that  sait  was  filed  by  the 
widow  and  children  of  Robert  Law  as  residuary  legatees  under  his 
will,  against  his  surviving  executors,  and  against  Samuel  Law  and 
the  executors  of  Thomas  Law,  stating  that  the  plaintiffs  were 
desirous  of  having  the  partnership  business  (so  far  as  the  estate  of 
their  testator  was  concerned)  wound  up,  and  the  share  of  the 
testator  ascertained ;  charging  that  there  had  been  an  inaccurate 
investigation  of  the  partnership  accounts  by  an  accountant  who 
had  been  employed  to  take  those  accounts ;  charging  also  in  what 
particulars  the  accounts  were  wrong,  and  praying  an  account  of  the 
personal  estate  and  effects  of  Robert  Law,  and  that  his  share  and 
interest  in  the  partnership  might  be  ascertained. 
[  43  ]  The  defendants,  Samuel  Law  and  the  executors  of  Thomas  Law, 

by  their  answer  to  this  bill,  submitted  that  they  were  not  necessary 
parties  to  any  bill  for  an  account  of  the  assets  of  Bobert  Law,  and 
ought  not  to  have  been  made  parties  thereto ;  and  they  insisted,  that, 
as  between  themselves  and  the  executors  of  Bobert  Law,  the  accoonts 
of  the  late  partnership  in  the  bill  mentioned  had  been  settled  and 
balanced.  In  a  further  answer,  they  said,  that  they  verily  believed 
that  the  bill  was  filed  coUusively  by  the  plaintiffs,  at  the  request 
and  by  the  desire  of  the  defendants,  the  executors  of  Bobert  Law. 

Mr.  Russell  (with  him  Mr.  Elnisley)  having  opened  the  case, 

Mr.  Cooper  and  Mr.  Wnght,  for  the  defendants,  Samuel  Law 
and  the  executors  of  Thomas  Law,  insisted  that  their  clients  were 
not  proper  parties  to  the  suit,  as  no  collusion  between  them  and  the 
executors  of  Bobert  had  been  proved,  or  even  charged  in  the  biU. 

The  counsel  for  the  plaintiffs  relied  on  the  observations  of  Lord 
Hardwicee  in  Newland  v.  Champion  (i),  as  showing  that  a  surviving 
partner  might  be  made  a  defendant  to  a  bill  filed  by  residuary 
legatees  against  the  representatives  of  a  deceased  partner  for  an 
account  of  their  testator's  assets,  although  collusion  was  not  charged 
or  proved. 

The  Yice-Chancellor  entertaining  some  doubt  as  to  the  accuracy 
of  the  report  of  Newland  v.  Champion^  the  cause  was  ordered  to 
stand  over  in  order  that  the  pleadings  in  that  case  might  be 
examined. 

(I)  1  Ves.  Sen.  105. 
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On  a  sabeeqnent  day,  the  record  in  the  cause  of  Newland  *y.        hkw 
Champion  having   been   examined,  Cooper  And    Wright  renewed        x.aw. 
their  argument,  observing,  that,  although  the  facts  of  that  case        [  *44  ] 
appeared  quite  sufficient  to  support  the  decree  of  Lord  Habdwicke, 
jet  it  was  clear  that  the  observations  attributed  to  his  Lordship  in 
the  report  in  Yesey,  Sen.,  were  unnecessary  for  his  decision  (i).    And 
they  compared  these  observations  with  what  fell  from  the  same 
learned  Judge  in  the  previous  case  of  BeckUy  v.  Dorrington  (2). 
They  also  said  that  in  Bowsher  v.  Watkins  (s),  collusion  was  charged, 
and,  in  substance  proved.    And  they  referred  to  [Oedge  v.  Traill  (4) 
and  other  cases]. 

The  Yice-Ghancbllob  said,  that,  if  he  were  satisfied  that  Lord 
HisDwicKE  had  meant  to  decide  such  a  point  as  that  in  question,  he 
should  be  very  much  disposed,  whether  he  entirely  agreed  or  not, 
simply  to  follow  him.  But,  looking  at  the  facts  as  they  appeared  in 
the  record  of  Newland  v.  Champion  ^  there  was  probably  enough  in 
that  case,  consistently  with  every  view  of  the  law,  and  without 
entering  into  the  general  question,  to  support  Lord  Habdwicee's 
decision.  If  so,  the  large  doctrine  attributed  to  his  Lordship  in  the 
report  was  unnecessary ;  and,  upon  the  whole,  his  Honour  was  dis- 
posed to  think  that  the  report,  given  ex  relatione^  did  overstate  the 
doctrine.  Still  it  was  so  expressly  stated,  that,  if  it  were  necessary 
to  come  to  any  conclusion  against  the  report,  he  should  have  great 
difficulty  in  doing  so.  In  the  present  case,  however,  it  *was  not  [  *^^  ] 
necessary  to  come  to  any  conclusion  upon  the  general  doctrine.  A 
certain  contract  had  been  entered  into  between  the  executors  of 
Robert  Law  on  the  one  hand,  and  Samuel  and  the  executors  of 
Thomas  on  the  other,  by  which  the  executors  of  Robert  had  become 
the  purchasers  of  the  interests  of  the  other  partners.  In  another 
euit,  continued  his  Honour,  between  the  vendors  and  purchasers,  I 
have  declared  that  the  vendors  are  entitled  to  the  benefit  of  that 
contract,  against  the  purchasers  personally,  without  any  reference 
to  their  character  of  executors,  and  without  reference  to  the  question, 
T^hether  the  contract  is  sustainable  by  the  executors  against  those 

(1)  In  that  caae  the  executrix  of  the  claim. — O.  A.  S. 

decttised  partner  (his  widow)  was  the  (2)  West.  Ca.  temp.  Hardw.  169. 

daughter  of  the  snrviying  partner,  and  (3)  32  B.  £.  210  (1  Hubs.  &  My. 

the  plaintiff  (a  creditor  of  the  deceased  277). 

partner)  expressly  charged  collusion  (4)  32  £.  B.  212,  n.  (1  Buss.  &  My. 

between  the  suryiTing  partner  and  his  281,  n.). 
daughter  to  deprive  the  plaintiff  of  his 
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Law  for  whom  they  are  trustees.  That  suit  does  not  relate  to  a  mere 
lI^.  question  of  ordinary  accounts;  if  it  did,  it  is  probable  that  the 
legatees  would  be  bound  by  it ;  but  it  relates  to  a  matter  of  purchase 
— a  matter  beyond  the  ordinary  powers  of  executors,  but  which  still, 
in  my  judgment,  involves  a  settlement  of  accounts.  The  conse- 
quence is,  that  the  executors  of  Bobert  are  precluded  from  suing 
Samuel  and  the  executors  of  Thomas  for  an  account.  That,  how- 
ever, leaves  unaffected  the  claims  of  the  legatees  of  Bobert.  The 
executors  must  be  answerable  to  the  legatees  for  the  consequences, 
if  any,  of  departing  from  the  general  rule,  which  supposes  their 
ability  to  sue  and  be  sued  in  respect  of  their  testator's  estate.  Thej, 
being  trustees  for  others,  have  barred  themselves  from  asserting 
their  rights  by  means  of  a  transaction  which  may  be,  as  far  as 
regards  those  others,  of  a  questionable  nature.  I  think,  on  the 
whole,  that  there  are  special  circumstances  in  this  case,  which  make 
it  right,  if  the  legatees  of  Bobert  wish  it,  (whether  usefully  or  not  ^ 
another  question),  to  retain  in  this  suit  Samuel  and  the  executors  of 
Thomas. 

1847.  [This  decision  was  affirmed  by  the  Lord  CHANCELiiOB  on  appeal, 

Jwte2.  j^g  reported  in  16  L.  J.  Ch.  375,  see  p.  876,  where  the  Loed  Chak- 
[  16  L.  J.  Ch.  CELLOB  (without  hearing  the  plaintiffs)]  expressed  an  opinion,  that 
^  after  the  executors  of  Bobert  Law  had  agreed  to  purchase  the  shares 
of  Thomas  and  Samuel  in  the  partnership,  and  that  agreement  had 
received  the  sanction  of  the  Court,  they  were  in  such  a  position  that 
they  could  not  effectually  conduct  any  litigation  with  these  parties 
respecting  the  matters  which  were  questioned  by  this  bill.  These 
defendants  were  persons  who  were  liable  to  account  to  the  estate  of 
Bobert  Law ;  but  the  persons  who  represented  that  estate  were  pre- 
vented by  their  course  of  dealing  with  those  accounting  parties  from 
taking  the  steps  which  were  necessary  for  obtaining  any  redress 
against  them  ;  and  under  those  circumstances  the  parties  who  were 
beneficially  interested  in  the  estate  were  entitled  to  sue  in  their  own 
names,  and  to  make  all  the  parties  defendants.    The  appeal  must 

therefore  be 

Dismissed  with  costs. 
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SERVICE    V.    CASTANEDA.  ms. 

(2  CoU.  C.  0.  56-60 ;  S.  0.  9  Jur.  526.)  AprUJB. 

An  injunction  cannot  be  sustained  against  the  agent  of   a  foreign       ^'^v^ri 
Government,  whose  business  in  this  country  is  only  that  of  settling  certaia  *'  * 

eLaims  upon  the  foreign  GoTemment,  and  whose  acts  in  that  capacity  are  L  ^^  J 

done  entirely  under  the  control  of  the  ambassador  of  the  foreign  country 
resident  in  this  country. 

Thb  plaintiff,  who  had  been  an  assistant  commissary-general  of 
the  British  Auxiliary  Legion  in  Spain,  had  received  a  certificate 
from  the  Ck)mmissioners  for  adjasting  the  claims  of  that  corps, 
entitling  him  to  the  sam  of  598Z.  18«.  4i.,  to  be  paid  to  him  by  the 
Spanish  Government.  The  certificate  purported  to  be  transferable 
by  endorsement,  at  the  will  of  the  party  interested. 

Under  this  certificate  the  plaintiff  received  instalments  to  the 
amount  of  2992.  6s.  8d.y  but,  being  in  want  of  more  money,  endorsed 
it  in  October,  1841,  to  George  Field,  in  consideration  of  180Z. 

The  Spanish  Government  having  afterwards  agreed  to  allow  to 
the  British  Legion  compensation  for  the  delay  in  payment  of  the 
instalments  at  the  rate  of  52.  per  cent,  upon  the  whole  sam  due  to 
each  individual,  notice  to  that  effect  was  given  in  the  newspapers  in 
March,  1845.  It  was,  in  the  first  instance,  stated,  that  payment  of 
the  compensation  would  be  made  to  the  original  holders  of  the 
certificates ;  but  it  was  afterwards  stated  that  it  would  be  made  to 
the  original  holders,  or  to  the  bond  fide  purchasers  of  the  certificates. 

The  bill  was  filed  against  Miguel  Castaneda,  the  agent  for  the 
Spanish  Government  for  discharging  the  claims  of  the  Legion,  and 
George  Field;  and  it  prayed  a  declaration,  that  the  plaintiff's  com- 
pensation was  not  included  in  the  sale  to  Field,  and  the  delivery  up 
of  the  certificate;  and  that,  in  the  meantime.  Field  might  be 
restrained  by  injunction  from  receiving,  and  Castaneda  from  paying 
to  Field  such  compensation,  or  any  part  thereof. 

An  injunction  ex  parte  having  been  obtained  against  both  defen- 
dants, the  defendant  Castaneda  now  moved  that  it  might,  as  to  him, 
be  dissolved. 

The  defendant,  by  his  affidavit  in  support  of  the  motion,  '^'stated,  [  ^57  ] 
that  he  was  the  agent  of  the  Queen  of  Spain's  Government  for  the 
discharge  of  certain  claims  upon  that  Government,  arising  out  of 
the  services  of  the  British  Auxiliary  Legion,  and  that  he  was  engaged 
in  no  other  profession,  business,  or  capacity  in  this  country  what- 
ever. That,  as  such  agent,  he  was  attached  to  the  Spanish  Embassy, 
and  was  under  the  control  and  direction  of  her  Catholic  Majesty's 
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Sbbyioe  ambassador  from  the  Court  of  Spain  to  this  country ;  and  that  he 
CAffrLfSDA.  l^ftd  no  power,  authority,  or  discretion  of  his  own,  in  regard  to  the 
payment  or  application  of  the  said  compensation,  but  was  boimd  to 
act  therein  entirely  in  obedience  to  the  directions  he  might  from 
time  to  time  receive  from  such  ambassador.  That  he  had  been 
informed,  and  believed,  that  he  was  a  public  minister  of  her  Catholic 
Majesty  in  this  country,  within  the  stat.  7  Ann.  c.  12.  He  then 
stated  the  circumstances  under  which  the  compensation  had  been 
granted,  and  mentioned  several  communications  which  had  taken 
place  between  the  Spanish  ambassador  and  the  British  Minister 
for  Foreign  Affairs  relative  to  the  question — to  what  parties  the 
compensation  was  to  be  paid. 

Mr.  Wigram  and  A/r.  H.  Stevens,  for  the  motion,  contended, 
that  the  affidavit  made  by  Gastaneda  brought  the  case  completely 
within  that  of  Hopkins  v.  De  Robeck  (i),  where  the  Court  said,  that 
the  statute  of  Anne  was  only  explanatory  of  the  law  of  nations,  and 
the  words,  ''  domestic  and  domestic  servant "  were  only  put  by  way 
of  example.  The  suit,  therefore,  as  to  him,  was  altogether  nugatory 
under  the  provisions  of  the  statute.  Besides,  he  was  a  mere  agent, 
and,  on  that  ground,  the  bill  was  not  sustainable  against  him : 
Stephens  v.  Badcock  (2). 

[  *58  ]  The  Yice-Ghancellob,  in  the  course  of  the  foregoing  "^argument, 

observed,  that  by  the  writ  of  injunction  the  defendant  was  enjoined, 
under  the  penalty  of  £ — ,  to  be  levied  on  his  '^  lands,  goods,  and 
chattels."  How  was  the  injunction  to  be  enforced  against  an 
ambassador  ? 

Mr.  Heathfield,  for  the  defendant  Field,  said,  that  Castaneda 
had  made  himself  amenable  to  the  Court.  He  ought  not  to  have 
applied  to  dissolve  the  injunction,  but  to  discharge  the  process: 
Duke  of  Brunswick  v.  King  of  Hanover  (3).  His  privilege,  therefore, 
would  not  protect  him  from  paying  to  the  defendant  Field  the  cosU 
of  this  application. 

Mr.  Russell  and  Mr.  Mackeson^  for  the  plaintiff,  contended,  that 
Castaneda,  being,  as  he  represented  himself,  the  mere  agent  of  the 
Spanish  (jovemment,  was  not  within  the  description  of  persons 
intended  to  be  privileged  under  the  statute  of  Anne.    He  had 

(1)  1  B.  B.  650  (3  T.  B.  80;  Bee  3         (2)  37  B.  B.  448  (3  B.  &  Ad.  3o4). 
DowL  &  By.  25).  (3)  63  B.  B.  1  (6  Beav.  1). 
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not  been  sent  or  received  in  this  conntrj  in  the  character  of  an      SnvioB 
ambassador,  nor  was  he  the  servant  of  any  ambassador.  cabtakbda. 

The  Yicb-Chancbllob  (after  referring  to  Viveaah  v.  Becker  (i) ) : 

The  simple  question  now  before  me  is,  whether,  without  any 
reference  to  the  merits  of  the  plaintiff's  claim,  this  is  a  case  in  which 
&D  injunction  ought  to  stand  against  a  gentleman  in  the  position  in 
which,  as  appears  from  his  affidavit,  not  contradicted,  the  defendant 
Sefior  Gastaneda  is  placed :  (His  Honour  here  read  the  first  part  of 
the  affidavit.)  He  seems,  from  the  terms  that  he  here  uses,  to  be  in 
much  the  same  situation  as  an  inferior  servant,  who  is  bound  to  take 
the  directions  of  an  upper  servant,  while  both  are  hound  to  take 
directions  from  the  same  mistress.  (His  Honour  here  read  the  rest 
of  the  affidavit  relative  to  the  discussion  between  the  two  ^ministers.)  [  *69  ] 
There  can  be  no  doubt  that  the  whole  of  this  transaction  is  closely 
connected  with  a  matter  of  public  discussion  between  the  two  Govern- 
ments. At  the  same  time  this  may  be  perfectly  consistent  with  the 
plaintiff's  private  right.  The  question  is  not,  whether  the  right  can 
be  enforced,  but  as  to  the  manner  of  enforcing  it.  There  may  be  a 
just  right  of  suit,  but  not  in  this  manner,  against  the  ambassador. 
In  the  case  of  a  claim  against  an  ambassador,  the  party  claiming 
may  apply  to  his  own  Sovereign  to  do  him  justice,  by  making  repre- 
sentations to  the  Sovereign  whose  ambassador  is  here ;  and  if  the 
Sovereign  of  one  country  refuse  to  do  justice  to  the  Sovereign  of 
another,  the  matter  must  be  decided  in  the  only  way  in  which 
qaestions  between  States  can  be  decided.  Their  Courts  for  such  a 
purpose  are  not  courts  of  ordinary  litigation. 

Without  saying  that  a  contract  cannot  be  enforced  in  any  case 
against  a  foreign  diplomatic  agent  in  the  ordinary  Courts  of  this 
country,  it  appears  to  me  that,  if  the  statute  of  Queen  Anne,  which, 
I  agree,  is  only  declaratory  of  the  common  law,  does  not  apply  to 
this  particular  case,  the  common  law  does.  The  Srd  section  pro- 
vides, that ''  all  writs  and  processes  that  shall  at  any  time  hereafter 
be  sued  forth  or  prosecuted,  whereby  the  person  of  any  ambassador, 
or  other  public  minister  of  any  foreign  Prince  or  State,  authorised 
and  received  as  such  by  her  Majesty,  her  heirs  or  successors,  or  the 
domestic,  or  domestic  servant  of  any  such  ambassador,  or  other 
public  minister,  may  be  arrested  or  imprisoned,  or  his  or  their 
goods  or  chattels  may  be  distrained,  seized,  or  attached,  shall  be 
<leenied  and  adjudged  to  be  utterly  null  and  void,  to  all  intents, 
(1)  15  B.  R.  488  (3  M.  &  S.  284). 

B.R. — VOL.  LXX.  10 
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constructions,  and  purposes  whatsoever."  The  injunction  is 
entirely  fruitless,  utterly  nugatory,  unless  obedience  to  it  can  be 
enforced  by  arrest  of  the  person  or  seizure  of  the  property.  Can 
the  jurisdiction  of  this  Court  be  vindicated  in  any  such  manner 
against  this  gentleman  ?  If  he  does  not  strictly  and  literally  bring 
himself  "^within  the  language  of  the  8rd  section  of  the  statute,  on 
which  I  give  no  opinion,  my  conclusion  upon  the  language  of  his 
affidavit,  not  contradicted,  is,  that  he  brings  himself  within  a  class 
or  description  to  which  the  law  of  the  country  affords  protection 
from  this  particular  proceeding. 

I  dissolve  the  injunction  against  this  gentleman  (which  leaves 
him  still  a  party  to  the  suit)  without  giving  any  opinion  on  the 
merits  of  the  case.    As  to  Field,  the  injunction  remains. 


1846. 
April  24. 

Knioht 
Bbucb,  V.-C. 

f73J 


DEAN  AND  CHAPTEE  of  WELLS  v.  DODDINQTON. 

(2  CoU.  0.  C.  73—76 ;  S.  0.  14  L.  J.  Oh.  304;  9  Jur.  768.) 

The  lord  of  a  manor  granted  a  lease  of  the  manor  to  A.  B.,  to  hold  for 
three  lives,  and  deposited  with  A.  B.  the  court-roUs.  In  1820,  the  lease 
expired  by  the  death  of  the  survivor  of  the  lives.  In  1822,  the  grantor  by 
letter  requested  A.  B.*8  representative  to  deliver  up  the  conrt-rolls.  No 
notice  was  taken  of  this  letter,  nor  was  any  further  application  made  by 
the  grantor  till  the  year  1844,  when  he  filed  a  bill  against  A.  K's  repre- 
sentatives to  recover  the  court-rolls  and  title-deeds  of  the  manor.  The 
defendant  by  his  answer  relied  on  the  Statute  of  Limitations :  Held,  that 
the  bill  was  filed  too  late. 

Bt  the  custom  of  the  manor  of  Cheddar,  in  the  county  of 
Somerset,  the  lords  of  the  manor,  or  their  lessee  (who  is  the 
dominua  pro  tempore),  are  entitled  to  grant  leases,  by  copy  of  court- 
roll,  of  the  tenements  within  the  manor,  the  demise  being  usually 
for  the  lives  of  three  persons,  and  of  the  survivor  of  them. 

In  1750,  the  Dean  and  Chapter  of  the  Cathedral  Church  of  WeUs, 
being  lords  of  the  manor,  granted  it  to  Samuel  Doddington,  to  be 
holden  by  him  for  the  lives  of  three  persons,  and  the  life  of  the 
survivor  of  them.  In  the  grant  the  customary  rent  was  reserved, 
and  there  was  a  covenant  on  the  part  of  the  lessee  of  the  manor  for 
duly  keeping  the  court-rolls. 

This  grant  determined  in  1820,  by  the  expiration  of  the  last  of  the 
three  lives  named  in  it.  At  that  time  there  were  several  grants  of 
tenements  within  the  manor,  made  by  Samuel  Doddington,  on 
lives  then  existing. 

In  1824,  the  Dean  and  Chapter  of  Wells,  who,  in  right  of  their 
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reversion,  had  been  in  possession  since  the  expiration  *of  Dodding-     Dbak  and 
ton's  lease,  granted  the  manor  to  William  Leigh,  as  a  trustee  for       wblls 
other  parties,  by  a  grant  in  the  usual  form,  and  for  the  term  of     j)q„Ji^q. 
three  Kves  and  the  life  of  the  survivor.  ton. 

In  1844,  circumstances  had  occurred  which  rendered  it  important  [  *^^  3 
to  obtain  possession  of  the  court-rolls,  and  other  documents  relating 
to  the  manor  of  Cheddar,  which  had  been  suffered  to  remain  in  the 
hands  of  Samuel  Doddington  and  his  representatives ;  and  accord- 
ingly in  that  year,  the  Dean  and  Chapter  filed  the  present  bill 
against  the  representatives  of  Samuel  Doddington,  for  the  discovery 
and  delivery  of  the  title-deeds,  court-rolls,  and  other  documents  in 
the  possession  or  custody  of  the  defendant  relating  to  the  manor  of 
Cheddar,  and  which  had  come  into  his  possession  as,  or  under,  the 
lessee  of  the  plaintiffs. 

The  defendant  set  forth  in  the  schedule  to  his  answer  a  number 
of  deeds  and  documents  relating  to  the  manor  of  Cheddar,  which 
he  admitted,  by  his  answer,  to  have  come  into  the  possession  of 
Samuel  Doddington,  as  lessee  of  the  plaintiffs,  and  to  be  now  in  his 
own  possession,  as  Samuel  Doddington's  representative ;  but  he 
claimed  the  benefit  of  the  Statute  of  Limitations,  as  if  he  had 
pleaded  it  in  bar  to  the  plaintiffs'  demand.  He  also  insisted  that 
the  immediate  estate  of  freehold  was  vested  in  W.  Leigh,  and  that 
W.  Leigh,  and  not  the  plaintiffs,  was  the  party  to  claim  the  title- 
deeds,  if  any  claim  could  be  supported. 

The  cause  now  came  on  for  hearing. 

It  appeared  in  evidence  that  two  letters  had  been  written  by 
the  solicitor  of  the  Dean  and  Chapter  to  the  solicitor  of  Samuel 
Doddington,  one  in  1820,  the  other  in  1822,  requesting  that  the 
coort-rolls  and  other  documents  relating  to  the  manor  of  Cheddar 
might  be  delivered  up  to  the  Dean  and  Chapter ;  but  that  this 
request  had  not  been  complied  with  on  the  part  of  Samuel 
Doddington,  or  further  insisted  upon  on  the  part  of  the  Dean  and 
Chapter. 

Mr.  RtuseU  and  Mr,  Heberden,  in  support  of  the  plaintiffs' 
*claim  to  the  possession  of  the  court-rolls  and  deeds  in  question,       [  •ts  ] 
cited  The  Lord  Buckhursfa  case  (i). 

The  Yicb-Changbllob,  after  referring  to  Dr.  Ley  field*  a  case  (2), 
ftsked  how  the  defendant,  without  possession  of  the  deeds,  or  some 
of  them,  could  defend  himself  against  an  action  of  trespass  as 

(1}  1  Co.  Bep.  1.  (2)  10  Co.  Bep.  SS ;  Jenk.  Cent  Ca.  80. 
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to  the  lands  ?  His  Honour  also  asked,  whether  the  defendant  had 
been,  within  six  years  before  the  commencement  of  the  suit,  in 
possession  of  any  of  the  lands  ? 

Heberden : 

He  has  been  in  possession  within  that  time  as  tenant,  bat  not  in 
the  character  in  which  he  claims  the  deeds.  He  was  not  in  posses- 
sion of  the  land  under  the  lease  to  Samuel  Doddington.  He  claims 
the  deeds  as  representative  of  Samuel  Doddington,  who,  being 
dominuB  pro  tempore,  was  entrusted  by  the  lords  of  the  manor  with 
the  custody  of  them.  Under  that  trust,  the  plaintiffs  have  a  clear 
right  to  recover  the  deeds  by  suit  in  equity :  Jackson  v.  Butler  (i). 
Strode  v.  Blackbume  (2). 

(The  Yice-Chancellor  :  Can  they  do  so  after  any  lapse  of  time  ? 
In  detinue  for  charters  will  not  time  run  from  the  demand,  as  in 
trover  it  runs  from  the  conversion  ? ) 

It  is  submitted  that,  when  once  a  fiduciary  character  is  impressed 
on  the  deposit,  no  time  will  run  against  the  rightful  owner  of  the 
deeds,  into  whatsoever  hands  they  come :  Cator  v.  Croydon  Canal 
Company  (s).  Under  the  circumstances,  no  length  of  time  can 
justify  the  detention  of  the  deeds  contrary  to  the  possession  of  the 
land.  Suppose  the  defendant  had  been  in  possession  of  the  lands 
for  twenty-five  years,  and  had  given  an  acknowledgment  in  writing 
which  only  applied  to  the  land,  would  the  Court  separate  the  deeds 
from  the  land  ? 

Mr.  Chandless  and  Mr.  Surrage  for  the  defendant,  were  stopped 
by  the  Court. 

The  Vicb-Chancellob  : 

It  is  admitted  that  there  is  no  statute  giving  the  Dean  and 
Chapter  of  Wells  an  exemption  from  the  general  rule  of  law  as 
to  the  effect  of  time. 

If  I  consider  the  Dean  and  Chapter  as  a  natural  person,  of  fall 
age  and  under  no  disability,  I  must  consider  the  suit  to  have  been 
brought  too  late ;  that  which  is  tantamount  to  a  conversion,  and 
was  the  commencement  of  adverse  possession  in  the  defendant, 
having  taken  place  so  far  back  as  the  year  1822. 


(1)  2  Atk.  306. 

(2)  3  VeB.  222. 


(3)  4  Y.  &  C.  405. 
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Whether  I  ought  to  retain  the  bill,  to  enable  the  plaintiffs  to  try  dran  and 

an  action  at  law,  is  another  question.  "wb^^' 

Bill  retained  for  a  year,  with  liberty  to  the  plaintiffs  to  bring  an  Doddihg- 
action. 


THOMPSON  V.  COOPER.  im5. 

(2  ColL  C.  C.  87—91 ;  S.  C.  14  L.  J.  Ch.  318 ;  9  Jur.  768.)  ^^ 

Where  the  fund  in  a  creditors'  suit  is  insufficient  to  pay  the  plaintiff  his       '^'^S^p 
<x>st8,  the  creditors  who  have  had  the  benefit  of  the  suit  by  proying  and  *     **  ' 

obtaining  payment  of  their  debts  must  contribute  to  the  plaintiffs  costs,  L  ^'  J 

and  it  is  not  matter  of  exception  to  the  rule  that  they  obtained  payment  by 
reason  of  being  associated  as  joint  creditors  with  a  person  who  had  a  right 
of  retainer  against  the  estate. 

The  suit  was  instituted  by  the  plaintiff,  on  behalf  of  himself, 
and  all  other  the  creditors  of  Samuel  Porter,  deceased,  against  the 
defendant  Cooper,  as  his  administrator. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was  referred 
to  the  Master  to  take  an  account  of  what  was  due  and  owing  to  the 
plaintiff,  and  all  other  the  creditors  of  the  intestate;  and  it  was 
ordered,  that  the  persons  coming  in  to  prove  their  debts,  not  parties 
to  the  suit,  should,  before  they  were  to  be  admitted  creditors,  con- 
tribute to  the  plaintiff  their  proportion  of  the  expenses  of  the  suit, 
the  amount  to  be  settled  by  the  Master. 

The  Master,  by  his  report,  after  stating  the  plaintiff's  debt, 
amounting  to  188Z.  9s.  4r2.,  reported  that  the  defendant  and  his 
partner,  Yickers,  had  proved  a  debt  due  to  them  from  the  intestate, 
amounting  to  2712.  6b.  3d.,  and  that  the  defendant  and  two  persons, 
named  Caven  and  Bell,  as  executors  of  James  Gaven,  had  proved  a 
debt  of  4001.,  which  debts  the  Master  had  allowed,  and  further, 
that  the  defendant  had  received  a  balance  on  account  of  his 
intestate's  estate  (amounting  to  4851.  6s.  lid.),  which  he  had 
retained  in  satisfaction  of  the  two  debts  of  2712.  6s.  Sd.  and  4002., 
and  the  costs  of  proving  those  debts. 

By  an  order  made  on  the  hearing  of  the  cause,  for  further  [  88  ] 
directions  in  July,  1844,  it  was  ordered,  that  so  much  of  the  costs 
of  the  suit,  prior  to  the  decree  on  the  hearing,  as  related  to  a 
certain  sale  by  the  administrator  therein  mentioned,  and  certain 
other  costs,  should  be  primary  and  secondary  charges  on  the  fund 
in  question  in  the  cause ;  and  it  was  ordered  that  the  plaintiff's 
costs  of  the  suit  should  be  charged  on  the  residue  of  the  fund, 
if  any. 
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thompsok  The  deficiency  of  assets  being  so  great  as  to  leave  the  costs, 
CoopEK.  which  were  declared  to  be  the  secondary  charge  on  the  fond, 
unprovided  for,  the  plaintiff  now  presented  his  petition,  setting 
forth  the  foregoing  facts,  and  stating,  that,  before  the  three  several 
debts  of  188Z.  9$.  Ad.,  2711.  6$.  Qd.,  and  4001.,  were  allowed  by  the 
Master,  he  required  the  persons,  not  parties  to  the  suit,  who  were 
entitled  to  them,  to  contribute  their  proportion  of  the  expenses  of 
the  suit ;  that  Yickers  accordingly  signed  an  undertaking  to  con- 
tribute his  proportion  of  the  expenses  of  the  suit,  to  be  settled  by 
the  Master,  upon  being  allowed  to  come  in  and  prove  the  debt  of 
2712.  68.  3(2.,  due  to  him  and  his  partner,  the  defendant  Cooper; 
and  that  at  the  same  time,  Caven  and  Bell  signed  a  similar  under- 
taking as  to  the  debt  of  400Z.,  due  to  them  and  the  defendant 
Cooper,  as  executors  of  James  Caven :  that  the  several  costs  which 
had  been  ordered  to  be  paid  prior  to  the  defendant's  general  costs 
of  the  suit  had  been  taxed  and  paid,  but  that  there  was  a  deficiency 
of  funds  to  meet  the  other  costs. 

The  petition  prayed  that  the  creditor  Yickers  might  be  directed, 
within  a  given  time,  to  pay  the  petitioner  his  proportion  of  the 
petitioner's  expenses  of  the  suit :  and  that  the  creditors,  Caven  and 
Bell,  might  be  directed  to  pay  the  petitioner  their  proportion  of  the 
petitioner's  expenses  of  the  suit,  or  that  it  might  be  referred  to 
the  Master  to  settle  the  amount  of  the  contribution  to  be  made  by 
Yickers,  Caven,  and  Bell. 
[  ^89  ]  The  contribution  claimed  was  according  to  the  proportion  *of 

the  respective  debts,  and  not  according  to  the  number  of  creditors. 

Mr.  Russell  and  Mr.  Shebbeare,  for  the  petitioner.     ♦     *    * 

Mr.  Koe  and  Mr.  Pryor,  contra,  [cited  Blriett  v.  Jessop  (i)]: 

The  right  of  the  administrator  in  this  case  to  retainer  was  not 
[  *90  ]  aided  by  "^the  suit  of  the  petitioner.  As  he  could  retain  the  debt 
in  full,  without  any  concurrence  of  the  parties  who  were  jointly 
entitled  with  him,  those  parties  ought  not  to  be  called  on  for  more 
than  they  had  already  paid,  namely,  the  expenses  of  the  proof  of 
the  debts  of  271Z.  6^.  Sd.  and  4001. 

Thb  Yicb-Chancbllor  : 

I  think  that  the  petitioner's  claim  is  not  defeated  or  prejudiced 
by  the  circumstance,  that  the  Court  has  not  hitherto  noticed  or 
(1)  23  B.  B.  3d  (Jac.  240,  243). 
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reco^rnised  it,  and  has  not,  before  the  present  time,  been  asked  to  Thompson 
notice  or  recognise  it.  Nor  do  I  think  the  question  of  retainer  coopbb. 
material  for  the  present  purpose.  The  decision  as  to  retainer 
merely  established  this — that,  in  respect  of  certain  debts  in  which 
the  administrator  was  interested,  he  was  entitled  in  his  accounts 
to  be  allowed  the  amount  in  full ;  which  diminished  by  so  much 
the  sums  to  be  distributed  among  the  general  creditors.  The 
Court,  however,  has  decided,  that  the  general  costs  of  the  suit,  the 
costs  now  in  question,  should  be  paid  out  of  the  fund,  that  fund 
being  the  ultimate  surplus  of  the  estate  in  the  hands  of  the 
administrator,  after  making  all  just  allowances,  which  allowances 
are  said  to  include  the  sums  retained.  This,  therefore,  exhausting 
the  amount  otherwise  applicable  to  the  payment  of  the  costs,  these 
costs  cannot  be  paid  out  of  the  estate,  and  the  creditors  paid  are 
called  on  to  contribute.  The  circumstance  that  they  have  been 
paid  their  debts  in  full,  by  reason  of  their  association  with  an 
administrator  who  had  a  right  of  retainer,  is  not  material.  In 
point  of  fact,  they  have  come  in  and  proved  their  debts  in  the 
ordinary  mode;  and  I  am  told,  that,  according  to  practice,  the 
benefit  of  the  retainer  could  not  otherwise  have  been  allowed  to 
them.  Having  come  in  and  proved,  and  obtained  the  benefit  of 
the  suit  which  was  instituted  on  their  behalf,  as  well  as  that  of  the 
plaintiff,  it  cannot  be  just,  that  in  such  a  suit — a  suit  instituted 
for  the  benefit  of  all  the  creditors— one  alone  ^should  bear  the  r  *^^  ] 
burden,  when  others  have  the  benefit.  I  do  not  decide  whether 
this  case  is  within  the  precise  literal  sense  of  the  expression  of  the 
decree:  "The  parties  coming  in  to  prove  are,  before  they  are 
admitted  creditors,  to  contribute  their  proportion  of  the  expenses 
of  the  suit."  The  principle  is,  that  where  a  creditor's  suit  is 
properly  instituted  against  a  testator's  assets,  and  the  fund  to  be 
administered  is  insufficient  to  pay  the  plaintiff  his  costs,  those  who 
have  come  in  and  received  a  benefit  under  the  decree  must  con- 
tribute to  make  good  that  loss  which  the  plaintiff  has  borne  on 
behalf  of  all  the  creditors.  I  therefore  make  the  order  for  this 
payment.  The  division  of  the  costs  must  be  in  proportion  to  the 
amount  proved  and  received. 
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iw».  Ex  PARTE  WILKINSON. 

^^*  In  the  Matter  of  ALCOCK(l). 

BBUOMrv!.C.  (2  ^^'  ^-  ^-  ^2— W ;  S.  C.  9  Jut.  720.) 

[  98  ]  A  Bolitttor's  bill  of  oosts  paid  under  pressuie,  and  protested  against 

referred  for  taxation. 

Protest,  combined  with  other  oiroumatances,  may  be  a  groond  of 
reference  of  a  bill  of  costs  for  taxation. 

Where  there  is  evidence  of  pressure,  the  Conrt  will,  if  necessary,  direct 
a  general  reference  for  taxation,  although  in  the  petition  for  taxation, 
some  only  of  the  items  of  the  bill  of  costs  may  be  objected  to. 

Jonathan  DickinsoNi  being  entitled  in  fee  to  various  freehold  and 
copyhold  estates,  and  having  created  various  mortgage  incom- 
brances  upon  them,  by  certain  indentures  of  lease  and  release, 
dated  the  80th  and  Slst  December,  1886,  reciting  the  various 
mortgages,  and  by  certain  surrenders  of  even  date  with  the  release, 
conveyed,  in  consideration  of  8,0002.,  all  the  mortgaged  premises 
to  Richard  Waddilove  and  his  heirs,  upon  trust  to  sell  the  same, 
either  with  or  without  the  concurrence  of  the  former  mortgagees, 
and  out  of  the  produce  to  pay  off  the  monies  due  on  the  former 
securities  and  to  himself,  and  to  pay  the  residue  to  the  mortgagor ; 
and  in  case  all  the  estates  should  not  be  sold  for  these  purposes,  to 
re-convey  the  unsold  part  thereof  to  the  mortgagor,  his  heirs,  and 
assigns.  In  April,  1887,  Waddilove  was  admitted  to  the  copyhold 
hereditaments. 

Throughout  these  transactions,  Messrs.  Alcock  and  Dixon  acted 
as  the  solicitors  of  the  mortgagor.    They  were,  also,  the  solicitors 
of  the  mortgagee,  Mr.  Waddilove. 
[  98  ]  On  the  22nd  January,  1841,  a  mortgage  for  1,800Z.,  to  Henry 

Alcock,  of  the  firm  of  Alcock  and  Dixon,  and  Thomas  Birkbeck, 
being  one  of  the  mortgages  recited  in  the  conveyance  to  Waddilove, 
was  paid  off.  By  a  surrender,  dated  the  same  day,  Alcock  and 
Birkbeck  surrendered  these  premises  to  Waddilove,  and  by  an 
indenture  of  the  same  day,  made  between  Alcock  and  Birkbeck  of 
the  one  part  and  Waddilove  of  the  other  part,  the  mortgagor  not 
being  a  party,  it  was  declared,  that  the  hereditaments  comprised 
in  the  surrender  of  even  date,  were  surrendered  to  Waddilove,  his 
heirs  and  assigns,  upon  the  like  trusts,  &c.,  as  were  contained  in 
the  indenture  of  the  80th  December,  1886,  and  as  if  they  had  been 
recited  therein  at  length. 

(1)  The  reporter,  haying  been  im-  indebted  to  Mr.  Bone  for  the  material 
avoidably  absent  during  the  greater  from  which  the  arguments  have  beea 
part  of  the  discussion  of  this  case,  is      drawn  up,  and  for  the  judgment. 
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In  May,  1.844,  Jonathan  Dickinson  died  intestate,  leaving  Mary     Ex  parte 
Wilkinson,  the  wife  of  Henry  Wilkinson,  his  heir-at-law. 

On  the  17th  of  the  following  month  of  June,  Alcock  and  Dixon 
sent  to  Mr.  Wilkinson  their  bill  of  costs  relating  to  the  prepara- 
tion, &c.,  of  the  deed  of  the  22nd  January,  1841,  and  to  various 
letters  requesting  payment  of  interest  to  Waddilove.  The  bill, 
amounting  to  892. 17«.  Sd.,  was  accompanied  by  a  letter  in  these 
terms:  ''Messrs.  Alcock  and  Dixon  will  feel  obliged  to  Mr. 
Wilkinson  if  he  would  send  the  amount  of  these  small  accounts, 
as  they  have  been  standing  over  some  time."  On  the  24th  of  the 
same  month,  one  of  the  firm  of  Alcock  and  Dixon  sent  to  Mr. 
Wilkinson  a  letter  to  this  effect,  viz. — "  I  was  much  surprised  to 
hear,  xh&i  our  bill  against  you,  and  the  late  Mr.  Dickinson,  was 
handed  over  to  a  person  at  Bochdale,  without  any  explanation. 
I  was  equally  surprised  on  my  writing  a  note,  some  days  ago,  that 
I  did  not  receive  any  answer  or  message  from  you,  but  that  you 
had  directed  Mr.  Artindale  to  call  upon  us.  What  we  have  done 
to  call  for  this  unusual,  and  to  say  the  least  of  it,  uncourteous 
behaviour,  I  do  not  know.  You  certainly  have  a  right  to  select  your 
own  professional  adviser,  but  pay  off  the  old  *one.  I  shall  wait  a  [  *94  1 
few  days,  and  if  no  settlement  of  our  account  is  then  made,  I  shall 
commence  actions.  It  is  very  unpleasant  to  have  this  kind  of 
correspondence,  but  you  have  called  for  it.*' 

On  die  11th  July,  1844,  letters  of  administration  of  the  effects 
of  Dickinson,  were  granted  to  Mrs.  Wilkinson.  On  the  18th, 
Mr.  and  Mrs.  Wilkinson  executed  a  power  of  attorney  to  George 
Haworth,  authorizing  him  to  sell  the  real  estates,  and  get  in  the 
personal  estate  of  the  intestate,  for  the  payment  of  his  debts.  And, 
on  the  13th  of  the  same  month,  they,  through  their  solicitor, 
served  a  formal  notice  on  Alcock  and  Dixon,  as  the  solicitors  of 
Waddilove,  to  the  effect,  that  they  would,  at  the  expiration  of  six 
months,  pay  off  the  principal  sum  of  5,000/.,  then  due  to  Waddilove 
on  the  several  mortgages,  together  with  interest. 

Soon  after  the  delivery  of  this  notice,  Mr.  and  Mrs.  Wilkinson 
conveyed  the  equity  of  redemption  in  the  mortgaged  property  to 
Haworth,  upon  trust,  to  sell,  and  out  of  the  produce  to  pay  off  all 
incumbrances,  and  to  pay  over  the  balance  as  in  the  deed  mentioned. 
Haworth  afterwards  proceeded  to  sell  the  property,  in  lots,  to  nine 
different  purchasers ;  and,  as  the  several  lots  were  sold  free  from 
Waddilove's  mortgage,  he  was  made  a  party  to  them  to  convey  the 
legal  interest. 
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Ex  parte  On  the  18th  Deeember,  1844,  many  of  the  drafts  of  these 
conveyances  were  sent,  by  the  mortgagor's  solicitor,  to  Messrs. 
Alcock  and  Dixon  for  their  perusal  and  approval  on  the  part  of 
Waddilove.  The  rest  were  sent  on  the  81st,  together  with  a  letter, 
containing  a  request,  that  Messrs.  Alcock  and  Dixon  would  send 
an  account  of  principal  and  interest  due  to  Mr.  Waddilove  to  the 
18th  of  the  ensuing  month,  and  an  account  of  Messrs.  Alcock  and 
Dixon's  costs  at  their  convenience. 

The  bill  of  costs  so  requested  to  be  sent,  was  not  delivered  by 
f  *95  ]  Messrs.  Alcock  and  Dixon  to  the  mortgagor's  ^solicitors  until  the 
evening  of  Saturday,  the  11th  January,  the  day  of  payment  of 
the  mortgage  being  the  following  Monday,  and  the  meeting  of  all 
parties  for  that  purpose  having  been  appointed  for  that  day.  The 
bill  so  delivered  was  headed,  "The  Heiress-at-Law  of  Jonathan 
Dickinson  deceased,  and  her  trustee,  to  Alcock  and  Dixon,  Dr. ; " 
and  the  first  charge  in  the  bill  was,  "  Bill  delivered,  891. 17«.  5<f./' 
being  the  amount  of  the  former  bill.  The  entire  amount  of  the  bill 
last  delivered,  including  this  charge,  was  1522.  8«.  4d, 

The  mortgagor's  solicitor  complained  at  the  meeting,  of  what  he 
considered  improper  and  excessive  charges  in  both  bills ;  but,  as 
Messrs.  Alcock  and  Dixon  refused  to  permit  the  redemption  to  take 
place,  except  upon  payment  of  the  whole  152Z.  S«.  4d.,  the  mortgagor's 
solicitor  paid  that  amount  under  protest. 

The  present  petition,  which  was  presented  by  Henry  Wilkinson, 
and  Mary  his  wife,  and  George  Haworth,  (who  had  been  appoint^ 
receiver  of  the  real  and  personal  estate  of  the  intestate,  in  a  suit 
brought  by  the  creditors  for  administering  the  intestate's  estate), 
after  stating  these  facts,  which  were  verified  by  affidavit,  and  setting 
forth  various  items  in  the  bills  of  costs,  in  regard  to  which  the 
petitioners  conceived  themselves  aggrieved,  and  suggesting,  with 
respect  to  the  bill  first  delivered,  that  the  deed  of  the  22nd  January, 
1841,  was  wholly  unnecessary,  prayed  that  it  might  be  referred  to 
the  taxing  Master  to  tax  the  bills,  and  that,  in  case  an  overpayment 
should  have  been  made,  Messrs.  Alcock  and  Dixon  might  be  ordered 
to  refund. 

On  the  side  of  Messrs.  Alcock  and  Dixon,  it  was  stated  by 
affidavit,  that  the  draft  conveyances  and  surrenders  to  the  several 
purchasers  and  re-conveyances  to  George  Haworth,  amounted  to 
twenty  in  number,  and  that^many  of  them  were  upwards  of  ninety 
folios  in  length ;  and  that  but  few  of  the  ingrossments  were  sent 
[  *96  ]       for  examination  until  a  few  ""days  before  the  18th  January.    I( 
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was  also  stated,  with  respect  to  the  first  bill  of  costs,  that  the      £x  parte 
(letitioner  Wilkinson^  who,  with  his  wife,  had  acted  jointly  with 
the  intestate  in  the  mortgage  matters,  had  known  of  its  existence 
for  some  time  previously  to  its  being  delivered. 

Mr.  Russell  and  Mr.  Metcalfe^  in  support  of  the  petition : 

*  *  The  bill  was  not  delivered  until  the  very  eve  of  the 
completion  of  the  conveyances  to  the  purchasers.  At  that  time  it 
was  impossible  for  the  petitioners  to  refuse  payment,  for,  if  they 
had,  the  appointment  of  so  many  parties,  some  coming  from  long 
distances  to  complete  their  purchases,  *must  have  been  abandoned,  [  *97  ] 
and  new  appointments,  at  a  great  expense,  must  have  been  made. 

There  would  have  been  also  the  risk  of  the  purchasers  raising 
objections  to  completing  the  purchases,  on  the  ground  of  the 
coDveyances  not  being  ready  at  the  time  agreed.  Besides,  the 
payment  was  made  not  only  under  pressure,  but  under  protest 
against  its  fairness.  The  right  of  the  petitioners  is  plain,  to  have 
a  reference  for  the  taxation  of  the  whole  bill. 

Mr.  Simpkinson  and  Mr.  Heath/ield,  for  the  respondents  : 

*  *  It  is  said  that  payment  in  this  case  was  forced ;  because,  if 
not  made,  the  petitioners  must  have  given  up  the  sales,  at  least  for 
that  time.  That,  however,  was  their  own  fault.  Having  thought 
fit  to  make  the  mortgagee  a  party  to  the  conveyances  to  the 
porehasers,  it  was  impossible  for  his  solicitors  to  make  out  their 
bill  of  costs  until  just  before  the  time  for  completion ;  for  they 
eoold  not  before  know  what  charges  for  attendances  and  for  other 
matters  they  *might  have  to  make.  The  plain  duty  of  the  [  *98  j 
petitioners  was,  to  tender  to  the  mortgagee  his  principal,  interest, 

and  costs,  and  take  from  him  a  reconveyance ;  he  had  nothing  to 
do  with  the  purchaser.  It  cannot  be  said  that  a  mortgagor,  who 
by  his  own  acts  occasions  delay  in  the  delivery  of  the  bill  of  costs 
of  the  mortgagee's  solicitor,  is  entitled  to  pay  it  under  protest, 
and  then  to  tax  the  bill.  With  reference  to  the  larger  bill,  the 
petitioners  having  selected  such  items  as  they  object  to,  cannot 
claim  to  tax  the  bill  generally :  per  Lord  Cottbnham,  in  Ex  parte 
Andrews  (l). 

The  Yice-Chancbllob  : 
If  I  thought  that  Lord  Cottenham  meant  to  lay  down  any  general 
(1)  63  E.  E.  200  (13  L.  J.  Ch.  222). 
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Ex  part*  rule,  that,  in  a  case  circomstanced  as  this  is,  it  is  necessary  or 
right  to  enter  into  a  consideration  of  the  items  of  the  bill,  or  any 
of  them,  I  should  probably  enter  into  such  a  consideration ;  bat  I 
do  not  think  that  his  Lordship  intended  to  do  so.  I  do  not  so  read 
and  understand  Ex  parte  Andrews^  the  case  which  has  been  men- 
tioned. I  consider  the  course  that  I  intend  to  teke  as  not  incon> 
sistent  with  any  general  rule.  In  my  view  of  this  case,  it  is 
not  necessary  to  offer  an  opinion  upon  any  of  the  items  of  the 
bill ;  it  must  go  to  the  Master  for  texation,  with  the  observation, 
that  I  give  no  opinion  whatsoever  whether  it  will  be  considerably 
reduced,  or  reduced  at  all,  by  the  texation — no  opinion  for  or 
against  a  single  item,  either  as  to  amount  or  principle.  The  case 
will  go  perfectly  free  to  the  Master.  I  direct  the  texation  on  the 
ground  that  the  bill  was  paid  under  circumstances  of  pressure. 
By  this  I  do  not  mean  any  censure  on  the  gentleman  who  received 
payment  of  the  bill.  I  do  not  mean  to  intimate  or  to  suggest  that 
the  'pressure  was  improper ;  but  pressure  there  was  at  the  time 
when  the  bill  was  paid.    The  mortgagor  had  sold  to  nine  purchasers, 

[  *99  ]  to  the  conveyances  to  whom  the  original  ^mortgagee  was  made  a 
party.  On  the  ISth  of  January,  all  parties  met  to  complete ;  and 
I  must,  on  the  whole  evidence,  not  forgetting  that  the  solicitor  of 
the  mortgagee  had  been  the  solicitor  for  the  mortgagor,  teke  it  that 
the  bill  was  paid  under  protost.  Protest  of  itself  may  not  be 
material ;  but,  connected  with  other  circumstances,  it  may  be. 
In  this  case  it  is,  in  my  opinion,  one  of  the  circumstances  to  be 
attended  to,  more  particularly  as  there  was  an  offer  to  refer,  and 
that  offer  was  not  accepted.  It  has  been  said,  that,  although  there 
was  an  offer  to  refer,  the  offer  was  not  accompanied  by  an  offer  to  pay : 
that  is  not  material,  nor  is  it  material  that  it  was  not  met  by  any 
counter  offer.  I  think  that  the  bill  was  paid  under  pressure,  and 
not  paid  the  less  under  pressure,  because  the  matter  was  so  con- 
ducted that  the  bill  could  not  be  or  was  not  delivered  until  a  very 
late  period,  probably  not  before  the  Saturday,  or  not  long  before. 
I  have  no  doubt  whatever,  therefore,  that  this  is  a  case  in  which 
the  bill  ought  to  be  sent  for  taxation.  A  distinction  has  been 
reasonably  argued  to  exist  between  the  892.  and  the  llOZ.  If  this 
case  had  wholly  turned  on  the  892.,  I  do  not  say  what  I  should 
have  done ;  but,  considering  that  I  must  send  the  bill,  as  to  more 
than  lOOZ.,  for  taxation,  and  considering  that  the  first  item  in  the 
bill  is  the  bill  for  892.,  I  think  that  I  ought  not  to  sever  the  two. 
Let  the  costs  of  the  petition,  and  of  the  texation,  be  reserved. 
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WARREN  V.  P08TLETHWAITE  (1).  iw«. 

^  JTay  26,  SI. 

(2  OoU.  0.  C.  lOa— 124 ;  8.  C.  14  L.  J.  Oh.  422 ;  9  Jur.  721.)  June  26. 

L^acies  of  stock  given  by  a  married  woman  by  her  will,  executed  in       Kkioht 
parsaanoe  of  a  power,  held,  notwithstanding  the  stock  was  misdescribed,   Bbuob,  V.-C. 
to  be  specific;  and  the  costs  of  a  suit  instituted  by  the  executrixes,  who        [  108  1 
were  also  the  residuary  legatees  of  the  testatrix  for  the  purpose  of  having 
the  trusts  administered,  directed  to  be  borne  rateably  by  the  specific 
legaciee. 

Thb  principal  question  [here  reported]  in  the  cause  arose  upon       [  i^^  ] 
the  conBtmction  of  Mrs.  Postlethwaite's  will. 

Upon  the  marriage  of  the  testatrix,  the  sum  of  1,858Z.  1«.,  8Z.  10«.       f  ^^^  1 
per  cent.  Bank  Annuities,  the  sums  of  6S0L  8^.  Consols,  and  1,9002. 
Consols,  making  together  2,580L  8«.  Consols,  and  five  canal  shares, 
were  transferred  into  the  names  of  the  trustees  of  the  settlement 
[by  or  on  behalf  of  the  testatrix]. 

Upon  the  death  of  one  of  the  trustees  the  sum  of  1,8581.  Is., 
SJ.  lOs.  per  cent.  Bank  Annuities  was  duly  transferred  into  the  name 
of  a  new  trustee,  jointly  with  the  three  surviving  trustees ;  the 
other  stock  and  the  canal  shares  remaining  in  the  names  of  the 
four  original  trustees. 

After  the  marriage,  the  Rev.  George  Taunton,  the  brother  of  the 
testatrix,  bequeathed  to  her  a  legacy  of  500Z.,  which  was  invested  in 
the  purchase  of  5392. 16«.  4(2.,  91,  per  cent.  Reduced  Bank  Annuities, 
in  the  names  of  her  husband  and  herself. 

[There  was  no  issue  of  the  marriage,  and  the  wife  had  the  usual 
general  power  of  appointment  subject  to  the  husband's  life  interest 
under  the  settlement.] 

Mrs.  Postlethwaite  made  her  will,  in  execution  of  the  power 
given  to  her  by  her  marriage  settlement,  in  the  following  terms : 
**In  conformity  to  an  authority  vested  in  me  by  the  will  of  my 
father,  and  the  power  given  in  my  marriage  settlement  with  Mr. 
William  Postlethwaite,  I  being  this  day,  by  the  blessing  of  Almighty 
God,  of  sound  understanding,  proceed  to  make  the  following  dis- 
tribution of  my  property ;  and  I  hereby  first  express  my  desire  that 
my  marriage  settlement,  which  gives  all  I  am  possessed  of  to  my 
dear  husband  for  the  term  of  his  natural  life,  be  ratified  and  con- 
firmed. After  the  death  of  my  beloved  husband,  I  proceed  to  make 
the  following  will,  and  I  hereby  appoint  my  two  sisters,  Mrs.  Henry 
Smith  and  Charlotte  Warren,  my  sole  executors ;  and  in  case  of 
the  death  of  one  or  more  of  them,  such  power  to  devolve  upon  my 

(1)  Mwrt  V.  Dixm   1880)  15  Ch.  D.  566,  49  L.  J.  Ch.  807. 
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brother-in-law,  William  Warren,  Esq.,  and  should  he  die,  I  then 
request  my  brother,  the  Honourable  Mr.  Justice  Taunton,  to  accept 
the  office  and   to  act  as  my  executor.    And  first,  I  ♦give  and 
bequeath  to  my  said  executors,  Mrs.  Henry  Smith  and  Charlotte 
Warren,  in  trust,  IJOOl.  now  standing  in  the  SI.  10«.  per  Cents.,  in 
the  joint  names  of  William  and  Elizabeth  or  Eliza  Postlethwaite, 
for  the  following  purposes :   1,5002.  to  accrue  for  the  benefit  and 
advantage  of  the  orphan  children  of  my  deceased  brothers,  Henrv 
and  Daniel,  until  they  severally  become  of  age ;  then  1002.  3Z.  10«. 
pe   Cents.,  to  be  paid  to  each  of  the  children  of  my  brother  Henry 
Taunton,  namely,  &c.     (Here  followed  the  names  of  six  children  v 
and  the  like  sum  of  lOOZ.  to  each  child  of  my  deceased  brother 
Daniel  Taunton,  namely,   &c.     (Here  followed  the  names  of  six 
children  (i).)    If,  however,  such  legacy  to  either  of  my  aforesaid 
nephews  be  required  either  to  place  them  out  in  professions  or 
trades,  or  to  assist  their  education  at  either  of  the  Universities,  I 
leave  such  disposal  of  it  solely  to  the  power  and  discretion  of  my 
executors.    And  I  bequeath  and  request  that  rings  of  lOl.  value 
each,  or  any  other  remembrance  that  may  be  preferred,  be  pre- 
sented to  (here  followed  the  names  of  five  persons) ;  and  it  is  my 
further  desire  that  these  legacies  be  each  paid  free  of  legacy  duty. 
And  I  bequeath  and  give  to  the  Bev.  Henry  Smith  and  William 
Warren,  Esq.,  1(X)2.,  SZ.  10«.  per  Cents,  each,  to  be  paid  them  free 
of  legacy  duty.     And  I  further  bequeath  to  my  said  executors, 
Mrs.  Henry  Smith  and  Charlotte  Warren,  in  trust,  5(K)Z.,  from 
monies  standing  in  the  joint  names  of  William  and  Elizabeth  or 
Eliza  Postlethwaite,  being  part  of  the  legacy  left  me  by  my  brother^ 
the  Bev.  George  Taunton,  and  standing  in  the  SI.  per  Cents.  Bedoced. 
to  accrue  for  the  benefit  of  the  five  daughters  of  my  above-named 
brothers,  until  they  severally  attain  the  age  of  twenty-one  years^ 
then  each  to  receive  lOOL,  namely,  &c.     (Here  followed  the  names 
of  the  daughters.)    I  give  and  bequeath  1,0(K)2.  *8^  per  Cents.,  to 
my  brother,  the  Honourable  Mr.  Justice  Taunton.    And  I  give  and 
bequeath  to  the  Bev.  Dr.  Badford,  rector  of  Lincoln  College,  and 
the  Bev.  Edmund  Goodenough  Bayly,  in  trust  for  the  sole  use  and 
advantage  of  my  sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren, 
1,8002.,  91.  per  Cents.,  now  standing  in  the  joint  names  of  William 
and  Elizabeth  or  Eliza  Postlethwaite,  to  be  equally  divided ;  900/. 
to  Mrs.  Henry  Smith,  and  900/.  to  Charlotte  Warren.    And  1 

of  almost  aU  the  testatrix's  nephevs 
and  nieces  were  inaccurately  stated. 


(1)  There  were,  in  fact,  seven  chil- 
dren of  Daniel  Taunton.    The  names 
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farther  give  and  bequeath  to  the  aforesaid  Dr.  Badford,  rector  of 
Lincohi  College,  and  to  the  Bev.  Edmund  Goodenough  Bayly,  in 
troflt,  four  canal  shares,  standing  in  the  joint  names  of  William 
and  Elizabeth  or  Eliza  Postlethwaite,  for  the  sole  use  and  advan- 
tage of  my  %wo  sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren, 
two  shares  with  all  interest  and  monies  arising  therefrom  I  give  to 
Mrs.  Henry  Smith,  and  two  shares  with  interest  and  monies  arising 
therefrom  to  Mrs.  Charlotte  Warren.  And,  lastly,  I  bequeath  to 
mj  two  aforesaid  sisters,  Mrs.  Henry  Smith  and  Charlotte  Warren, 
all  my  plate,  books,  furniture,  prints,  drawings,  and  all  the  worldly 
goods  I  may  be  possessed  of  at  the  time  of  my  death  ;  and  I  hereby 
appoint  them  residuary  legatees  of  this  my  last  will  and  testament." 

Upon  a  reference  to  the  Master,  he  found  that  there  were  not,  at 
the  time  of  the  death  of  the  testatrix,  or  at  any  time  after  her 
marriage,  standing  in  the  joint  names  of  the  testatrix  and  her 
husband,  or  in  her  own  name  alone,  in  the  Bank  books,  in  the 
Oxford  Canal  Company's  books,  or  in  the  books  of  any  other 
Company,  any  Government  or  other  Annuities,  or  securities,  or 
shares,  except  the  sum  of  589Z.  16«.  Ad,,  9L  per  cent.  Beduced 
Annuities  standing  in  their  joint  names.  He  also  found  that  she 
did  not  execute  any  other  appointment  under  her  power  than  that 
contained  in  the  will. 

The  question  under  these  circumstances  was,  whether  the  legacies 
of  stock  given  by  the  will  were  general  or  ^specific.  Supposing  all 
of  them  to  be  general,  they  could  all  be  paid  in  full.  Supposing 
Mr.  Justice  Taunton's  legacy  only  to  be  general,  there  would  still  be 
enough  to  pay  all  the  legacies,  but  probably  not  the  costs  of  all  the 
legatees.  Supposing  all  the  legacies  to  be  specific,  and  supposing 
the  testatrix,  by  the  mention  of  1,700Z.,  31.  10s.  per  Cents.,  to  have 
intended  the  1,853Z.  !«.,  3Z.  10«.  per  cent.  Bank  Annuities,  and  by 
the  mention  of  1,000L  and  1,800Z.,  SI.  per  Cents.,  to  have  intended 
the  2,530/.  Ss.,  SI.  per  cent.  Consols,  it  appeared  that  the  former  of 
these  funds  would  not  be  exhausted  by  the  legacies  given  out  of  it, 
bnt  that  the  latter  of  them  would  be  so  exhausted,  and  consequently 
that  there  must  be  an  abatement  of  the  legacies  given  out  of  the 
Utter  fund. 
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Mr.  Bazalgette,  for  an  assignee  of  one  of  the  legatees  of  the 
ItTOOL,  SI.  10«.  per  Cents.,  contended  that  the  legacies  were  general. 
[He  cited  Selwood  v.  MUdniay  (!)»  Mackinley  v.  Sison  (2).] 

:i)  4  B.  E.  1  (3  Ve9.  306).  (2)  42  E.  R.  240  (8  S:m.  661). 
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Mr.  Chandlegg,  for  the  children  of  Daniel  Tannton,  contended 
*that  their  legacies  were  specific.    He  referred  to  Spong  v.  Spong  (i). 

Mr.  Fisher,  for  the  representative  of  Mr.  Justice  Taunton,  said 
that,  with  reference  to  costs  it  was  most  to  his  client's  interest  to 
contend  that  the  legacy  of  1,000Z.,  91.  per  Cents,  was  specific.  ^  *  * 

(The  Yicb-Ghancbllor  referred  to  Attomey-Oeneral  v.  Orote(2).) 

In  the  present  case  it  was  clear  from  the  words  of  the  will,  which 
must  be  taken  in  connexion  with  the  instrument  in  which  the 
power  was  contained,  that  the  testatrix  intended  to  beqneath  the 
specific  funds  which  were  the  subject  of  the  power,  although  in 
truth  she  had  misdescribed  them.    *    *    * 

Beference  was  also  made  to  Miller  v.  Travers  (s) ;  and  npon  the 
subject  of  costs,  to  Page  v.  LeapingweU  (4). 

The  Vicb-Changbllob  : 

It  has  been  already  decided  that  the  will  of  the  testatrix  in  this 
cause  was  signed  and  published  by  her  in  the  presence  of  two 
credible  witnesses.  *And  it  is  admitted,  that,  at  the  time  when 
she  made  it,  she  had,  by  virtue  of  her  marriage  settlement,  the 
power  of  disposing  by  such  a  will  (subject  to  the  life  interest  of  her 
husband,  now  deceased,  who  survived  her)  of  five  canal  shares,  of 
a  sum  of  1,8532.  1^.,  Three  and  a  half  per  cent.  Annuities,  then 
standing  in  the  joint  names  of  four  trustees,  whose  names  were 
Taunton,  Warren,  Bickman,  and  Postlethwaite,  the  last-mentioned 
person  not  being  the  testatrix  nor  her  husband,  and  a  sum  of 
2,580Z.  Ss.  31.  per  cent.  Consols,  then  standing  in  the  joint  names 
of  four  trustees,  whose  names  were  Taunton,  Warren,  Bickman. 
and  Shugar.  I  have  collected,  also,  that  the  canal  shares  then 
stood  in  the  same  names  as  one  of  the  two  sums  of  stock  which  I 
have  mentioned. 

It  is  admitted  that  the  marriage  settlement  containing  the  power 
that  I  have  stated,  is  the  marriage  settlement  noticed  in  the  wiU  : 
that  the  power  did  not  extend  over  any  property  except  that  which 
has  been  mentioned ;  that  she  had  not  any  other  testamentary 
power,  testamentary  capacity,  or  testamentary  property ;  and  that 
there  was  then  standing  in  the  joint  names  of  her  husband  and 

(1)  32  R.  R  16  (3  Bligh,  N.  S.  84).  (3)  34  E.  E.  703  (8  Bing.  244,  252k 

(2)  34  E.  E.  183  (3  Euee.  &  My.  (4)  11  E.  E,  234  (18  Ves.  403). 
699). 
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herself  a  sum  of  5392.  16«.  4d.  SL  per  cent.  Beduced  Annuities, 
which  had  been  produced  by  a  legacy  left  to  her  by  her  brother, 
the  Bev.  George  Taunton ;  but  it  follows,  from  what  has  been 
said,  that  she  was  not  empowered  to  dispose  of  that  sum,  nor  does 
she  appear  to  have  been  interested  in  any  property,  except  as  I 
h&ve  stated. 

Considering  these  facts,  and  the  particular  language  of  the  will, 
it  must,  I  think,  be  read  as  appointing  1,500Z.  Three  and  a  half  per 
Cents.,  part  of  the'l,858Z.  U.  Three  and  a  half  per  Gents.,  specifically, 
in  favour  of  the  children  of  her  brothers,  Henry  and  Daniel 
Taunton ;  1002.  of  the  same  stock,  specifically,  to  the  Bev.  Henry 
Smith ;  and  1002.  of  the  same  stock,  specifically,  to  Mr.  Warren ; 
and  as  charging  the  residue  of  the  same  stock  with  the  ring 
legacies  of  102.  each  ;  those  legacies  affecting,  *I  think,  that  residue 
only ;  which  residue  must,  I  conceive,  farther  bear  the  legacy  duty, 
BO  far  as  payable  on  each  of  the  bequests  that  I  have  mentioned, 
including  the  1,5002. 

Should  the  1,8582.  Is.  not  be  thus  exhausted,  I  am  of  opinion 
that  the  remainder  of  that  fund  must,  as  the  will  is  worded, 
be  considered  as  appointed  by  it  effectually  to  Mrs.  Smith  and 
Mrs.  Warren,  whom  the  testatrix  describes  as  residuary  legatees. 

I  think,  that,  by  the  "  1,0002.,  82.  per  Gents.,"  given  in  general 
terms  to  Mr.  Justice  Taunton,  and  the  1,8002.  82.  per  Gents., 
described  by  her  as  standing  in  the  joint  names  of  William  and 
Elizabeth  or  Eliza  Postlethwaite,  she  must,  upon  the  whole  of  the 
will,  (those  facts  being  considered  which  may  properly  be  taken 
into  consideration),  be  held  to  have  meant  the  2,5802.  88.  Gonsols 
subject  to  the  power,  and  that  there  is  accordingly  a  specific  dis- 
position of  it  between  Mr.  Justice  Taunton  and  the  two  sisters ;  he 
or  his  estate  taking  ten  twenty-eighths,  and  the  two  sisters  the 
remaining  eighteen  twenty-eighths. 

The  two  sisters  take  the  five  canal  shares,  four  of  them  for  their 
separate  use  respectively,  the  fifth  either  for  their  separate  use,  or 
nnder  the  appointment  of  those  two  ladies  to  be  residuary  legatees, 
construed  as  I  think  the  will  ought  to  be ;  whether  in  one  way  or 
the  other,  is,  I  suppose,  not  material  to  them. 

As  there  has  not  been  mentioned  to  me  any  authority  for 
applying  to  a  case  of  this  kind,  as  to  costs,  the  general  rule  obtain- 
ing on  that  subject  in  the  case  of  an  ordinary  administration  suit, 
I  assume  that  there  is  no  such  authority;  and  so  assuming,  I 
think  that  the  costs  Qf  the  present  suit,  to  this  time,  ought  to  be 
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borne  rateably  by  the  lfi5SL  U.  Three  and  a  half  per  Cents.,  the 
2,590L  98.  Consols,  and  the  five  canal  shares ;  and  that  the  con- 
tribution of  the  1,853L  Is.  Three  and  a  half  per  Cents.,  most  fall 
^rateably  on  all  entitled  to  participate  in  it,  including  the  legatees 
of  102.,  and  the  residuary  legatees. 

I  think  that  I  may  say  that  this  mode  of  disposing  of  the  costs 
in  a  suit  such  as  the  present,  assuming  my  views  of  it  in  other 
respects  to  be  correct,  has  the  concurrence  of  more  than  one  other 
Judge  of  the  Court.  Whether  the  same  or  a  similar  point  was 
argued  in  Young  v.  Martin  (i),  a  cause  that  was  before  me,  I  think, 
in  November,  1848, 1  do  not  clearly  remember. 


1S46. 

May  26,  31. 

Knight 
Bbuos,  V.-C. 
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EATON  V.  BAEKER. 

(2  CoU.  C.  C.  124—129;  S.  C.  9  Jur.  822.) 

A  testator  gave  his  daughter  A.  *' 2,000^.  after  marriage.*'  In  & 
subsequent  part  of  the  will  was  the  following  clause:  "As  to  mr 
daughters,  I  trust  that  they  will  not  dispose  of  themselves  in  mazria^ 
without  consulting  my  executors,  and  getting  their  assistance  in  drawing 
up  proper  articles,  to  the  intent  that  should  any  of  them  die  without  issue, 
then,  on  the  decease  of  their  respective  husbands  and  themselves,  their 
fortune  to  revert  to  their  surviving  brothers,  share  and  share  alike."  The 
testator's  daughter,  A.,  married,  and  died  without  leaving  issue,  in  th^ 
lifetime  of  three  of  her  brothers.  The  brothers  afterwards  died  in  the 
lifetime  of  the  daughter's  husband:  Held,  that  the  gift  (if  any)  in 
derogation  of  the  absolute  gift  of  2,000/.  having  failed,  the  gift  remained 
absolute,  and  the  husband  was  entitled  to  it. 

Thomas  Boydbll,  by  his  will,  dated  in  March,  1795,  devised  ail 
his  real  and  leasehold  estates  unto  Edward  Griffith  and  Richard 
Barker,  their  heirs,  executors,  and  administrators,  upon  the 
following  trusts,  viz.  *'  Upon  trust  that  they,  or  the  survivor  of 
them,  &c.,  shall  and  do,  as  soon  as  conveniently  may  be  after  my 
decease,  convey,  settle,  and  assure  the  same  estates  unto  and  to 
the  use  of  my  sons,  Thomas,  Josiah,  William,  John,  and  James, 
in  such  parts  and  shares,  and  under  and  subject  to  such  charges, 
in  favour  of  my  daughters,  and  for  payment  of  my  debts,  (if  any), 
as  my  personal  estate  will  not  extend  to  pay,  as  are  set  down  or 
mentioned  in  the  memorandum  or  paper  writing  hereunto  annexed 
and  subscribed  by  me.  And  I  do  hereby  expressly  direct  that  the 
annuities  and  ^legacies  intended  for  my  said  daughters  shall  be 
secured  to  them,  respectively,  upon  and  for  the  estates  mentioned 
and  intended  to  be  charged  therewith,  in  such  manner  as  counsel 

(1)  60  B.  B.  292  (2  Y.  &  C.  C.  a  682). 
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shall  advise  and  think  necessaty.  I  also  direct  that  my  personal  Eaton 
estate  ahall  be  applied,  in  the  first  place,  in  discharging  my  just  babkek. 
debts  of  every  description ;  and  if  it  falls  short,  then  the  estates 
intended  for  my  said  sons  to  contribute  equally,  so  as  to  make  up 
snch  deficiency.  I  declare  this  and  the  paper  writing,  so  referred 
to  and  signed  by  me  as  aforesaid,  to  be  and  contain  my  last  will 
and  testament;  and  do  appoint  the  said  Edward  Griffith  and 
Bicbard  Barker  executors  thereof.'* 

The  memorandum  referred  to  by  the  testator  in  his  will,  and 
which  was  annexed  to  it,  was  as  follows :  ''  T.  B.  Landed  property 
to  be  disposed  of  as  follows :  To  his  eldest  son,  T.  B.,  jun.,  Bose 
Hill  Estate,  &c.,  subject  to  a  rent-charge  of  1002.  per  annum,  pay- 
able to  his  sister  Mary  during  the  time  of  her  living  single,  and 
after  marriage  to  the  payment  of  2,0002.  To  his  second  son, 
John  B.,  all  his  estate  at  Garl-upon-AUen.  To  his  third  son, 
Wm.  B.,  (meaning  his  son  Wm.  Boydell),  all  his  freehold  and 
leasehold  estates  in  the  parishes  of  Evelive  and  Hawarden,  <&c., 
Babject  to  a  rent-charge  of  lOOZ.  per  annum,  payable  to  his  sister, 
Ann  Boydell,  and  2,0002.  after  marriage.  To  his  fourth  son,  John 
Boydell,  his  share  of  Erbistock  Estate,  &c.  To  his  fifth  son,  James 
Boydell,  all  his  lands  and  buildings  in  Merford,  &c.,  subject  to  the 
payment  of  1002.  per  annum  to  his  sister,  Augusta  H.  B.,  and  after 
marriage  to  the  payment  of  2,0002.  •  •  .  And  that  my  sons  may 
not  be  laid  under  any  unnecessary  restraint,  I  give  them  the  several 
estates,  hereinbefore  specifically  mentioned,  to  their  own  proper 
use  and  disposal,  as  circumstances  may  require,  for  ever ;  trusting, 
from  the  brotherly  affection  that  has  always  appeared  to  subsist 
between  them,  that  they  will  not  dispose  of  the  same  to  the  *pre-  [  •18«  ] 
judice  of  each  other,  should  any  of  them  die  without  issue.  And 
as  to  my  daughters,  I  also  trust  that  they  will  not  dispose  of  them- 
selves in  marriage  without  consulting  my  executors,  and  getting 
their  assistance  in  drawing  up  proper  articles,  to  the  intent  that 
should  any  of  them  die  without  issue,  then,  on  the  decease  of  their 
respective  husbands  and  themselves,  their  fortune  to  revert  to  their 
surviving  brothers,  share  and  share  alike.  Mr.  E.  Griffiths  and 
Mr.  R.  Barker,  executors,  Aug.  26, 1794.  T.  B.  And  as  to  residue, 
ii  any  there  should  remain  after  my  debts  and  funeral  expenses 
are  paid,  I  give  to  my  children  in  equal  proportions,  share  and 
share  alike.     17th  March,  1795." 

The  testator  died  in  July,  1795,  leaving  the  several  children 
named  in  his  will  surviving  him. 
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Eaton  Li  September,  1799,  the  testator's  daughter  Ann  married  the 

Babksb.      plamtiff,  and  no  settlement  was  made  on  her  marriaga 

In  1811,  the  testator's  son,  William  Boydell,  paid  to  the  testator's 
executors  the  2fl00l.  which  was  charged  on  the  estate  devised  to 
him,  and  that  sum  was  afterwards  invested  in  the  funds  in  the 
joint  names  of  the  executors. 

In  February,  1887,  the  plaintiff's  wife  died  without  issae,  leaving 
three  of  her  brothers  surviving  her,  all  of  whom  afterwards  died. 

The  bill  was  filed  against  the  personal  representatives  of  the 
surviving  trustee,  and  those  of  the  three  brothers.  After  charging 
that  the  will  did  not  contain  any  trust  for  the  surviving  brothers 
of  the  plaintiff's  late  wife,  and  that  the  passage  in  it  which  was 
relied  on  by  the  defendants  as  amounting  to  a  declaration  of  such 
trust,  was  nothing  more  than  a  recommendation  to  his  daughter 
to  obtain  the  assistance  of  his  executors  in  procuring,  if  they 
should  think  fit,  a  settlement  of  their  fortunes,  in  case  they  should 
[  *127  ]  ^afterwards  marry,  it  prayed  that  the  plaintiff  might  be  declared 
absolutely  entitled  to  the  fund  in  which  the  2,0001.  was  invested, 
and  for  consequential  relief. 

Mr.  Wigram  and  Mr.  JoUiffe,  for  the  plaintiff,  contended,  first, 
that  no  trust  was  raised  for  the  brothers,  inasmuch  as  the  worde 
of  direction  to  the  daughter  were  not  imperative :  per  Lord  Lang- 
DALE,  Knight  v.  Knight  (i).  Secondly,  that,  if  a  trust  was  created, 
the  gift  to  the  brothers  was  an  executory  trust  to  take  effect  after 
an  indefinite  failure  of  issue,  and  therefore  void. 

(The  Viob-Chancellob,  with  reference  to  the  words  "  their  sur- 
viving brothers,"  referred  to  Harrison  v.  Foreman  (2),  and  Sturgess 
V.  Pearson  (8).) 

Mr.  Micklethwaitj  for  the  personal  representatives  of  the 
surviving  trustee. 

Mr.  Swanston  and  Mr.  Burden,  for  the  personal  representatives 
of  the  brothers,  contended  that  the  words  ''surviving  brothers" 
meant  brothers  surviving  their  sisters;  and  that  this,  being  an 
executory  trust  for  the  brothers,  the  Court,  in  carrying  the  trust 
into  execution,  would  consider  that,  by  the  word  "issue,"  the 
testator  did  not  intend  issue  generally,  but  issue  living  at  the  death 

(1)  52  R.  E.  74  (3  Beav.  173).  (3)  20  E.  R.  316  (4  Madd.  411).        I 

(2)  5  B.  B.  28  (5  Ves.  207). 
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of  the  sisters  :  Stonor  v.  Curwen  (i).    They  also  referred  to  Joslin       Eaton 
V.  Hammond  (2).  Babkiib, 

The  Yicb-Ghanobllob  : 

My  present  impression  is,  that  the  words  ''their  sorviving 
brothers "  mean  ''  their  brothers  then  living ; "  and,  if  they  do, 
the  gift  to  the  brothers  is  ineffectual,  because  there  is  no  brother 
DOW  living,  and  the  husband  of  the  daughter  is  yet  alive.  The 
'consequence  would  be,  that  the  gift,  in  the  first  instance  absolute  [  *iu  ] 
to  the  daughter,  would  not  be  defeated,  but  would  remain  absolute, 
and  her  husband,  representing  her,  would  take  it ;  and  it  would 
not  be  necessary  to  consider  the  question  of  trust,  or  no  trust,  or 
remoteness,  or  no  remoteness.  The  words,  however,  are  so  singular, 
that  I  shall  not  finally  dispose  of  the  case  at  present. 

The  Yice-Ghancbllob  :  May  31. 

The  question  for  decision  in  this  case  is,  whether  the  plaintiff, 
as  the  administrator  of  his  deceased  wife,  Mrs.  Eaton,  is  entitled 
absolutely  to  a  legacy  of  2,0002.  given  to  that  lady  by  her  father's 
wilL  It  was,  in  the  first  instance,  given  to  her  absolutely,  that 
is,  in  the  event  of  her  marrying,  which  she  did.  But  there  was, 
among  the  testator's  subsequent  testamentary  dispositions,  this 
clause :  "  And  as  to  my  daughters,"  &c.  (His  Honour  read  the 
clause  set  out,  ante,  p.  168.)  The  events  which  happened  were,  that 
Mrs.  Eaton,  having  married  but  once,  died  without  leaving  issue, 
and  was  survived  by  her  brothers,  or  some  of  her  brothers,  all  of 
whom,  however,  have  since  died ;  the  plaintiff,  her  husband,  being 
still  alive.  There  were  no  articles  for  a  settlement — ^there  was  no 
settlement.  He  contends  that  the  words  which  I  have  read  were 
not  intended,  and  are  insufficient,  to  create  any  trust — are  merely 
expressions  precatory,  and  of  ineffectual  recommendation;  but 
that,  if  otherwise,  the  provision  in  favour  of  the  brothers  was 
originally  void  for  remoteness. 

I  do  not  consider  it  necessary  to  decide  either  of  these  points. 
Affinming  the  plaintiff  to  be  wrong  upon  them,  the  question 
remains,  what  is  the  meaning  of  the  words  ''their  surviving 
brothers  ?  "  That  the  persons  intended  were  brothers  of  the  testa- 
tor's daughters  is  indisputable.  But  to  what  time  or  event  does 
the  word  "  surviving  "  refer?    This  *mu8t  be  collected  from  the      [  *1S9] 

(1)  35  B.  £.  156  (5  Sim.  264).  (2)  41  B.  E.  27  (3  My.  &  K.  110). 


166 


1845.    CH.    2  COLL.  C.  C.  129. 


[B.B. 


Saton 
Babksr. 


context.  The  time  or  event  intended  is  not  necessarily,  as  to  either 
daughter's  legacy,  the  death  of  that  daughter  leaving  issue,  or 
not  leaving  issue.  The  context  appears  to  me  to  show,  that  the 
testator  meant  those  brothers,  and  those  only,  to  take  who  should 
be  living  at  the  time  when  the  legacy  was  intended,  as  the  testator 
expressed  himself,  to  "  revert,"  that  is,  when  the  possession  and 
enjoyment  of  it  were  to  leave  the  daughter,  and  the  family  of  the 
daughter,  whose  issue  should  fail.  This  could  not  be  before  the 
death  of  the  survivor  of  the  daughter  and  her  husband.  And  as 
that  period,  in  the  present  instance,  has  not  arrived,  and  all  the 
brothers  are  dead,  I  think  the  legacy  absolute  in  Mrs.  Eaton, 
that  is,  in  her  administrator ;  for  the  sisters'  next  of  kin  and  the 
residuary  legatee  are  out  of  the  question.  It  was  given,  in  the  first 
instance,  to  her,  as  I  have  said,  absolutely  upon  her  marriage; 
and,  the  gift,  if  any,  in  derogation  of  that  absolute  bequest  having 
failed,  the  bequest  remained,  and  remains,  absolute.  If  the  gift 
had  been  to  the  brothers,  or  such  of  them  as  should  be  living  at 
the  time  specified,  the  result  might  possibly  have  been  difiTerent. 
But  the  gift  is  not  so — ^it  is  only  to  ''  their  surviving  brothers ; " 
and,  as  I  have  said,  there  has  not  been,  is  not,  nor  can  be,  any 
such  surviving  brother,  according  to  my  interpretation  of  the 
words,  as  to  the  legacy  in  question. 


184S. 
May  31. 

KniOHT 
Bbucb,  V..C. 

[137] 


CHADWICK  V.  HEATLEY. 

(2  ColL  C.  0. 137—145 ;  S.  C.  9  Jur.  504.) 

A  trustee  of  stock,  on  transferring  the  stock  to  his  cestui  que  trust  is 
usually  entitled  to  an  acknowledgment  by  the  cestui  que  trust  of  the  stock 
being  received  in  fuU  of  all  demands,  but  is  not  generally  entitled  to  a 
release  under  seal. 

Adam  Ghadwick,  by  his  will,  dated  in  1880,  after  giving  certain 
property  to  his  wife  absolutely,  charged  his  Suffolk  estates  with  an 
annuity  of  50Z.  a  year  for  William  Bottom ;  and,  subject  thereto, 
he  devised  those  estates  to  three  trustees,  and  their  heirs,  upon 
trust  to  sell,  invest  the  produce,  with  powers  to  alter  and  vary 
securities,  and  pay  the  dividends  to  his,  the  testator's,  wife,  for 
her  life,  and  after  her  death  to  pay  the  dividends  to  his  cousin, 
Adam  Ghadwick,  for  his  life,  and  after  his  decease  to  divide  the 
capital  equally  between  the  plaintiff,  Adam  Ghadwick,  and  his 
sister,  Frances  Ghadwick. 

The  testator  died  in  March,  1888 ;  the  will  was  proved  by  the 
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widow,  who  was  execatrix^  and  the  three   trustees,   who  were    Chadwiok 
eieeutors.    The  widow  died  two  months  after  the  testator.  Hbatlet. 

The  personal  estate  being  insofficient  to  pay  the  debts,  the 
Suffolk  estates,  and  another  freehold  estate  of  the  testator,  which 
was  not  devised,  were  sold.  After  setting  apart  out  of  the  proceeds 
of  the  sale  a  sufficient  sum  to  answer  the  annuity,  and  after  pay- 
ment of  all  the  testator*s  debts  and  legacies,  and  the  expenses,  up 
to  that  time,  of  executing  the  trusts  of  the  will,  the  clear  residue 
of  the  proceeds  amounted  to  166L  18«.  6d.  This  sum  was  then 
added  to  the  sum  set  apart  to  secure  the  annuity ;  and  the 
whole,  invested  in  Consols  in  the  names  of  the  trustees,  produced 
1,872Z.  7s.  Id.  Consols. 

By  a  deed-poll,  dated  the  18th  August,  1834,  under  the  hands 
and  seals  of  the  trustees,  after  stating  the  foregoing  facts,  including 
the  fact  that  all  the  debts  and  legacies  had  been  paid,  it  was 
declared,  that  the  trustees  would  stand  possessed  of  the  stock, 
apon  trust  to  pay  the  annuity  to  William  Bottom,  and,  subject 
thereto,  upon  trust  to  *indemnify  themselves  against  all  future  [  *188  ] 
costs,  charges,  and  expenses,  which  they  might  sustain  or  be  put 
onto  in  or  about  the  execution  of  the  trusts  of  the  testator's  will,  or 
relating  thereto ;  and,  subject  thereto,  upon  trusts  for  the  benefit 
of  Adam  Chadwick  the  cousin,  the  plaintiff,  and  Frances  Chadwick, 
as  declared  by  the  will  of  the  testator,  of  the  monies  to  arise  by 
the  sale  of  the  Suffolk  estates. 

According  to  the  defendant's  answer,  a  release  of  even  date  with 
the  deed-poll  was  executed  by  Adam  Chadwick,  the  cousin,  the 
plaintiff  and  Frances  Chadwick,  whereby,  after  reciting  the  deed 
and  the  trusts  contained  in  it,  the  last-named  persons  released  the 
trastees  in  respect  of  their  execution  of  the  trusts  of  the  will  up  to 
that  time. 

After  the  execution  of  these  deeds,  some  further  sums  were 
received,  and  some  costs  paid,  by  the  trustees,  in  the  execution  of 
the  trusts  of  the  will ;  and,  upon  a  balance  of  accounts  in  February, 
1838,  there  appeared,  from  the  account  then  delivered  by  the 
trustees,  to  be  due  to  them  a  sum  of  1132.  This  sum  was  discharged 
by  a  sale  of  a  portion  of  the  stock  standing  in  their  names,  whereby 
the  stock  was  reduced  to  1,748Z.  9$.  Ud.  Consols.  In  1841  a  farther 
sum  became  due  to  the  defendant,  who  was  then  the  surviving 
trustee,  on  a  similar  account.    This  was  discharged  by  the  plaintiff. 

In  1844  William  Bottom,  who  had  survived  Adam  Chadwick  the 
cousin,  died.    Notice  of  that  event  was  immediately  given  by  the 
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Chad  WICK  defendant  to  the  plaintiff  and  his  sister,  and  the  defendant  offered 
Hbatlet.  to  transfer  to  each  of  them  a  moiety  of  the  1,7482.  9$.  lid.  Consols 
upon  having  a  proper  release.  The  offer  was  accepted  by  the 
sister,  who  signed  a  release  to  the  defendant,  and  received  a  moiety 
of  the  stock.  The  plaintiff,  however,  refused  to  sign  any  release, 
but  offered,  upon  having  the  moiety  of  the  stock  transferred  to  him, 
to  give  the  defendant  a  receipt  for  it.  The  defendant  declined  this, 
relying  on  the  trust  for  indemnity  contained  in  the  deed-polL  The 
[  *189  ]  ^plaintiff  reiterated  his  refusal  in  various  letters  on  the  subject, 
which  will  sufficiently  appear  from  the  judgment. 

The  release  signed  by  Miss  Ghadwick  was  founded  on  a  draft  to 
which  the  plaintiff  had  been  made  a  party.  By  the  draft,  the 
releasing  parties  were  made  to  release  the  defendant,  and  also  the 
respective  estates  and  effects  of  the  deceased  trustees  of,  from,  and 
against  all  actions,  suits,  &c.,  and  accounts,  reckonings,  claims, 
and  demands  whatsoever,  both  at  law  and  in  equity,  which  the 
releasing  parties  could,  should,  or  might  have,  claim,  challenge,  or 
demand,  for  or  by  reason  or  means  of  the  said  trustees,  (naming 
them),  or  either  of  them,  having  acted  as  executors  or  trustees 
under  the  will  of  the  said  testator,  or  as  trustees  under  the  said 
deed-poll  of  the  18th  of  August,  1884,  and  having  been  concerned 
in  the  execution  of  the  trusts  thereby  respectively  in  them  reposed, 
or  for  and  on  account  of  the  said  sum  of  1,872{.  Is.  Id.  Consols,  or 
the  interest,  &c. :  or  for  or  on  account  of  any  sum  or  sums  of 
money  had,  received,  or  paid,  or  any  act,  deed,  matter,  or  thing 
whatsoever  made,  done,  committed,  executed,  or  suffered  by  the 
said  trustees,  any  or  either  of  them,  as  such  executors  and  trustee 
as  aforesaid,  or  otherwise  in  relation  thereto. 

The  bill  prayed  that  the  defendant  might  be  decreed  to  transfer 
to  the  plaintiff  his  moiety  of  the  stock,  and  might  pay  the  costs  of 
the  suit. 

The  defendant,  by  his  answer,  insisted  that  the  plaintiff  was 
bound  to  execute  a  proper  release  to  the  defendant  as  a  condition 
of  such  transfer ;  and  if  not,  that  the  defendant  was  entitled  to  the 
indemnity  of  the  Court. 

There  was  some  evidence  on  the  part  of  the  defendant  to  the 
effect  that  he  was  liable  to  have  an  action  brought  in  his  name  bj 
the  plaintiff,  for  the  breach  of  a  covenant  under  the  assignment  of 
a  lease,  and  that  a  breach  had  been  committed ;  it  did  not,  how- 
r  *140  ]  ever,  appear  that  the  action  had  *been  commenced,  although  some 
time  had  elapsed  since  the  breach. 
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Mr.  Anderdon  and  Mr.  Terrell^  for  the  plain tiff^  contended,    Ghadwiok 
that,  as  the  deed-poll  of  1884  expressly  stated  that  all  the  debts     heatlbt. 
and  legacies  were  paid,  no  general  release  could  now  be  demanded 
bj  the  defendant. 

The  Yigb-Ghamgbllor  said,  that,  if  the  plaintiff  was  willing  to 
receive  the  stock  in  full  of  all  demands,  and  to  have  that  entered 
in  the  decree,  he  was  disposed  (subject  to  what  might  be  said  on 
the  other  side)  to  make  a  decree  for  the  plaintiff.  But,  if  the 
plaintiff  was  unwilling  to  adopt  that  course,  it  would  be  necessary 
to  direct  all  the  accounts  to  be  taken,  unless  the  defendant  would 
waive  the  accounts,  or  the  plaintiff  could  show  that  there  was  no 
Sronnd  for  taking  them. 

The  defendant's  counsel  declining  to  waive  the  accounts. 

The  plaintiff's  counsel  contended,  that,  as  the  bill  did  not  pray 
an  account,  and  as  no  open  account  was  suggested  by  the  answer, 
no  account  ought  to  be  decreed.  The  subject-matter  of  the  bill 
was  a  sum  entirely  separate  from  the  rest  of  the  property. 

Mr.  Swanston  and  Mr.  Amphlett,  for  the  defendant,  were 
stopped  by  the  Court. 

The  Yicb-Chamcbllor  : 

The  defendant,  and  two  other  gentlemen  now  dead,  were  the 
executors,  and,  under  the  will,  trustees  of  the  real  and  personal 
estate,  of  a  gentleman  who  died  before  1834.  They  acted  in  the 
tmst,  collected  the  personal  estate,  paid  the  debts  so  far  as  the 
personal  estate  extended,  sold  the  real  estate,  and  applied  part  of 
the  proceeds  to  the  discharge  of  such  demands  as  *the  due  adminis-  [  *i4i  ] 
tration  of  the  property  appeared  to  them  to  require,  so  that  there 
remained  a  clear  surplus,  which,  subject  to  certain  life  interests, 
or  a  life  interest,  appeared  to  belong  to  Dr.  Chadwick  and  Miss 
Chadwick  absolutely.  In  1884  a  deed-poll  was  executed  by  the 
three  executors,  detailing  in  substance  what  I  have  mentioned,  and 
stating  that  the  amount  of  the  clear  fund,  subject  to  those  life 
interests,  or  to  that  life  interest,  belonged  to  Dr.  Chadwick  and 
Miss  Chadwick;  and  nothing,  apparently,  could  be  more  regular 
and  business-like  than  the  instrument,  leading  to  the  conjecture, 
at  least,  that  everything  that  had  been  done  was  done  properly. 

In  1844  the  last  life  interest  in  the  fund  dropped,  upon  which 
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OuAhwiGK  the  ultimate  residae  became  payable  to  Dr.  Chadwick  and  Miss 
Heatlkt.  Chadwick,  in  equal  shares,  as  tenants  in  common.  The  fact  of  the 
death  was  communicated  to  them  by  the  trustee,  and,  upon  the 
proposal  being  made  to  transfer  the  fund,  a  release  was  required, 
that  is,  a  general  release  in  respect  of  the  estate,  having  the  effect 
of  closing  the  account  and  discharging  the  then  sole  Burviving 
trustee  from  all  responsibility  in  the  matter,  so  far  as  it  eoold 
be  done. 

To  this  Miss  Chadwick  acceded.  The  deed  was  prepared  for 
both,  and  might  have  been  executed  by  both,  and,  supposing  both 
disposed  to  execute  it,  it  seems  to  nie  unobjectionable.  Dr.  Chad- 
wick, however,  did  not  avail  himself  of  the  opportunity  of  executing 
it,  but  declined  doing  so ;  and  I,  as  at  present  advised,  am  not  of 
opinion  that  it  was  competent  to  the  surviving  trustee  to  insist  upon 
.  having  that  deed  executed,  in  the  circumstances  of  this  case,  or  of 
any  such  case.  Whether  to  execute  such  a  deed  would  not  have 
been  a  perfectly  harmless  and  a  reasonable  course  is  a  very  different 
thing.  But,  though  it  may  not  have  been  the  right  (and  possibly 
it  was  not  the  right)  of  the  trustee  to  require  a  deed,  I  think  that 
[  *142  ]  it  was  his  right  to  require  that  his  ^account  should  be  settled— that 
is  to  say,  that  he  and  his  family  should  be  delivered  from  the 
anxiety  and  misery  attending  unsettled  accounts, — the  possible 
ruin  which  they  who  are  acquainted  with  the  affairs  daily  litigated 
in  the  Court  of  Chancery  well  know  to  be  a  frequent  result  of 
neglect  in  such  a  matter. 

I  am  of  opinion,  therefore,  that  Mr.  Heatley  might  most 
reasonably  require  to  have  his  accounts  examined,  and  to  have 
a  settlement  of  them.  He  was  bound  to  give  accounts,  if  demanded; 
but,  giving  the  accounts,  he  was  entitled,  to  usa  a  familiar  phrase> 
to  have  them  "  wound  up."  It  is  true,  as  Mr.  Anderdon  says,  tiiat 
the  accounts,  though  settled,  might  be  liable  to  be  surcharged  and 
falsified.  That  might  or  might  not  be  ;  but  still  the  trustee  had  a 
right  to  have  his  account  gone  through,  examined,  and  settled. 
Now,  this  is  what  he  did  not  require ;  he  required  a  release.  In 
answer  to  the  requisition  of  a  release.  Dr.  Chadwick,  in  a  letter  to 
Mr.  Heatley,  dated  the  25th  November,  1844,  expresses  himself  thus: 
'*  Sir,  I  received  your  letter  of  the  12th  instant,  with  a  sentence 
of  mine  quoted  into  it;  as  you  would  make  the  quotation,  you 
should  have  quoted  the  preceding  paragraph  also.  I  have  run  over 
in  my  mind  the  past.  I  will  not  give  you  a  release  of  any  sort^ 
either  expressed  or  implied."    I  think,  from  that  passage,  that  the 
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plaintiff  mast  have  intended  something  more  than  a  mere  refusal  Chadwick 
to  execute  a  deed.  He  then  proceeds :  "  I  do  not  object  to  give  hbatlbt. 
you,  after  the  stock  has  been  paid  to  me,  a  stamp  receipt  acknow- 
ledgment of  the  receipt  of  it.  An  ordinary  stamp  receipt  is  a 
release  in  respect  of  what  expressed  by  it  received.  If  you  refuse 
to  pay  me  the  stock  onless  I  yield  to  your  demand  of  a  release,  I 
shall  apply  to  a  lawyer  to  attack  you  for  it ;  and  do  not  suppose 
because  1  have  not  yet  attacked  Surtees,  for  the  1,800Z.  paid  by  me 
to  Wilson,  &c.,  the  attack  will  not  be  soon.  1  desire,  require,  and 
demand  my  stock." 

This  was  in  effect  an  announcement  of  his  intention  not  to  give  [  143  ] 
an  acknowledgment  beyond  the  particular  sum,  in  effect,  therefore 
to  leave  the  whole  of  the  account  open ;  for  he  was  not  a  party  to 
the  deed ;  the  deed  was  executed  by  the  trustees  alone,  and  the 
letter  does  not  contain  (what  Mr.  Anderdon  supposed)  a  statement 
that  he  will  be  satisfied  with  the  accounts  as  far  as  they  go,  and 
that  the  remainder  must  be  set  right  afterwards,  or  even  that  any 
items  are  omitted  by  fraud  or  negligence ;  he  says  distinctly  that 
he  will  give  nothing  but  an  acknowledgment  of  the  particular  sum. 
He  subsequently  sends  a  notice  more  formal,  if  possible,  (dated  the 
30th  November),  in  which  there  are  various  recitals,  among  others 
these:  ''Whereas  I  will  not  give  you  a  release  of  any  sort,  either 
expressed  or  implied.  Whereas  1  do  not  object  to  give  you,  when 
I  have  received  my  half  of  the  said  Consols,  a  receipt  in  acknow- 
ledgment of  the  receipt  of  it.  Whereas  the  said  receipt  would  be  a 
release  as  to  what  expressed  by  deceased.  And  whereas  I  demand 
my  half  of  the  said  Consols,  viz.  8742.  4«.  U^dJ*  It  could  not  more 
pointedly  express  a  desire  to  keep  the  account  open,  and  to  be  at 
liberty  to  take  the  account  at  any  future  period.  But  it  is  not 
confined  to  that.  In  a  letter  to  his  own  solicitor,  of  which  a  copy 
is  in  evidence,  he  says,  "  I  do  not  object  to  give  him,  when  he  has 
transferred  or  paid  to  me  my  874Z.  4«.  ll^d.  82.  per  cent.  Consols, 
u  release  as  to  them  either  in  the  form  of  a  receipt  or  in  some  other 
form ;  if  the  former,  written  by  me  in  my  own  way  according  to 
my  own  meaning,  and  signed  by  me ;  if  the  latter,  written  by  me 
or  by  my  attorney  to  my  approbation,  and  signed  by  me.  The 
release  may  be  on  paper  or  on  parchment ;  though  I  consider  a 
receipt  on  paper  sufficient,  and  the  only  release  as  to  the  said 
Consols  Mr.  Heatley  can  demand." 

If,  therefore,  the  matter  were  confined  to  the  single  question  as 
to  the  balance  of  right  or  wrong  in  the  institution  *of  this  suit,  and       [  *H4  ] 
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Chaowick  that  coald  now  be  disposed  of,  I  should  say  that  although  in  strict- 
Hkatlkt.  ncss  a  release  by  deed  could  not  be  demanded,  yet  there  was 
nothing  out  of  the  ordinary  course  of  business — nothing  unreason- 
able in  asking  it.  But  what  is  the  course  taken  on  the  other  side  *? 
There  is  not  only  a  refusal  to  execute  the  deed,  which  in  my  opinion 
was  justifiable,  but  a  statement  that  the  plaintiff  will  execute  no 
release,  express  or  implied,  and  give  nothing  but  a  receipt  for  a 
particular  sum.  I  think  that  was  positively  unreasonable.  If  he 
was  satisfied  upon  the  account,  as  sent  in,  that  nothing  more  was 
coming  to  him,  he  should  have  expressed  his  willingness  to  close 
the  accounts ;  on  the  other  hand,  if  he  was  dissatisfied  with  it,  he 
should  have  asked  to  have  the  accounts  taken.  I  cannot,  however, 
say  that  the  defendant,  against  the  wish  of  the  plaintiff,  is  entitled 
to  force  this  sum  upon  him.  The  accounts  have  never  been  taken, 
they  have  never  been  acceded  to.  There  must,  therefore,  be  a 
general  administration  of  the  real  and  personal  estate  of  the 
testator,  unless  the  plaintiff,  by  his  counsel,  shall  state  that  he  is 
now  willing  to  receive  the  sum  of  874Z.  4s.  U^d.  SL  per  cent. 
Consols,  in  full  of  all  demands  of  the  plaintiff  against  the  defendant, 
in  respect  of  the  real  and  personal  estate  of  the  testator. 

Mr.  Anderdon,  for  the  plaintiff,  said  that,  having  no  instruc- 
tions upon  the  subject,  he  was  unable  to  make  any  answer  to  the 
suggestion  of  the  Coubt. 

The  Vice-Chancellob  directed  a  general  administration  account 
of  the  real  and  personal  estate  of  the  testator,  (the  decree  being 
prefaced  by  a  statement  of  the  suggestion  of  the  Coubt  and  the 
answer  of  the  plaintiff's  counsel),  and  ordered  that  in  the  mean- 
time the  fund  should  be  brought  into  Court;  the  dividends  to 
accumulate. 

[  146  ]  On  a  subsequent  day,  the  plaintiff  having  in  the  meantime 

elected  to  take  the  874Z.  4«.  ll^d,  stock  upon  the  terms  suggested 
by  the  Coubt,  a  decree  was  made  to  this  effect : 

The  plaintiff,  by  his  counsel,  electing  to  accept  the  8742.  4s.  ll^d. 
Bank  31.  per  cent.  Annuities,  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in  the  name  of  the  defen- 
dant, Eichard  Heatley,  and  the  dividends  due,  and  to  be  recei?ed 
thereon  in  full  of  all  claims  and  demands  in  respect  of  the  real  and 
personal  estate  of  Adam  Chadwick,  deceased,  the  testator  in  the 
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pleadings  named — Refer  it  to  the  taxing  Master  to  tax  the  defen-    Chadwiok 
dant  his  costs  of  this  suit,  as  between  solicitor  and  client ;    and     hbatlxy. 
let  the  defendant  be  at  liberty  to  retain  such  costs  when  taxed,  out 
of  the  before-mentioned  Bank  Annuities  and  dividends,  and  let  the 
residue  thereof,  after  such  retainer  as  aforesaid,  be  transferred  and 
paid  to  the  plaintiff. 


BUTLER  V.  POWIS(l).  iw^. 

(2  CoU.  C.  C.  166—162 ;  S.  C.  9  Jur.  859.)  

Under  a  marriage  settlement  tenant  for  life,  with  remainder  to  his  first   g^nos^V  -C 
and  other  sons  by  his  wife  F.,  in  tail,  with  remainder  to  himself  in  fee,  had         ^  . '^  ^ 
pover  to  grant  leases  for  ninety-nine  years  in  possession  at  the  most         '' 
improTed  rent  under  an  indenture  of  lease  to  be  executed  with  certain 
formalities.    Twenty-eight  years  after  the  marriage,  the  wife  still  living, 
and  tiiere  being  no  issue  of  the  marriage,  the  husband  gave  a  bond 
conditioned  for  granting  a  lease  for  ninety-nine  years,  at  a  rent  of  20/. 
per  annum,  upon  the  expiration  of  a  subsisting  lease.     As  soon  as  the 
subsisting  lease  determined,  the  obligee  of  the  bond  entered  into  possession, 
and  for  some  years  paid  a  rent  of  20/. :  Held,  notwithstanding  some 
evidence  of  inadequacy  in  the  rent,  that  the  representatives  of  the  obligee 
were  entitled  to  a  decree  for  specific  performance    of    the   agreement 
contained  in  the  bond. 

By  indentures  of  lease  and  release  of  the  80th  and  81st  July, 
1778,  being  the  settlement  executed  shortly  previous  to  the 
marriage  of  John  Bowater,  Esq.,  with  Frances,  his  wife,  certain 
freehold  estates  at  Woolwich,  the  property  of  Mr.  Bowater,  were 
conveyed  to  the  use  of  the  intended  husband  and  his  assigns  for 
his  life,  with  remainder,  subject  to  certain  trusts  for  preserving 
contingent  remainders,  and  for  providing  for  jointure,  &c.,  to  the 
use  of  first  and  other  sons  of  the  said  John  Bowater,  by  Frances, 
bis  intended  wife,  successively  in  tail  male,  with  an  ultimate 
reversion  to  the  settlor,  his  heirs  and  assigns.  And,  by  the 
same  indenture,  it  was  provided  and  declared,  that  it  should 
be  lawful  for  the  said  John  Bowater,  from  time  to  time  during 
his  life,  to  demise,  lease,  and  grant  the  premises,  together  with 
other  hereditaments,  unto  any  person  or  persons,  for  any  term 
of  years  not  exceeding  twenty-one  years,  in  possession,  so  as  there 
should  be  reserved  upon  all  and  every  of  such  lease  or  leases,  the 
Ijest  and  most  approved  yearly  rent  and  rents,  &c. 

By  an  Act  of  Parliament,  passed  in  the  19  Geo.  III.,  reciting       [  157  ] 

;1)  Moore  Y.  Clench  (1875)  1  Ch.  D.      35  Ch.  D.  519,  56  L.  J.  Oh.  889;  50 
447,  45  L.  J.  Ch.  80,  34  L.  T.  13;      L.  T.  602. 
Giu  Light  and  Coke  Co.  y.  Tau7ae(1886) 
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BuTLKR  the  settlement,  and  that  there  was  then  no  issue  of  John  Bowater 
PowiB.  Ai^d  Frances  his  wife  ;  and  that  part  of  the  property  comprised  ib 
the  settlement,  over  which  John  Bowater  had  only  a  power  under 
the  settlement  to  grant  leases  for  twenty-one  years,  and  for  no 
longer  term,  were  very  convenient  to  be  built  upon,  and  that  there 
would  be  great  prospect  of  advantage  from  letting  out  the  said 
grounds  and  hereditaments  for  the  purpose  of  building  thereon, 
&c.,  it  was  enacted,  that  it  should  be  lawful  for  the  said  John 
Bowater,  during  his  life,  and  after  his  death,  for  the  guardian  or 
guardians  of  any  infant  tenant  in  tail  under  the  settlement,  by 
indenture  or  indentures,  to  be  by  him  or  them  sealed  and  delivered 
in  the  presence  of,  and  attested  by,  two  or  more  witnesses,  to  make, 
enter  into,  and  execute,  any  contract  or  contracts,  agreement  or 
agreements,  for  the  granting  any  building  lease  or  leases,  and  to 
demise,  lease,  and  grant  all  or  any  part  or  parts  of  the  said  manors, 
grounds,  and  lands  lying,  and  being  in  or  near  the  said  towns  of 
Woolwich  and  Charlton  aforesaid,  or  either  of  them,  to  any  person 
or  persons,  for  any  term  or  number  of  years,  not  exceeding  the 
term  of  ninety-nine  years,  to  take  effect  in  possession,  and  not  in 
reversion,  or  by  way  of  future  interest,  for  the  purpose  of  building, 
&c. ;  so  as  there  should  be  agreed  to  be  reserved  by  every  such 
contract  or  agreement,  and  that  there  should  actually  be  reserved 
by  every  such  demise,  lease,  or  grant,  so  to  be  made  respectively, 
the  best  and  most  improved  yearly  rent  or  rents,  &c. 

At  the  date  of  the  settlement  and  of  the  Act  of  Parliament,  part 
of  the  property  comprised  in  the  settlement  was  subject  to  two 
leases,  granted  by  Edward  Bowater,  Esq.,  the  father  of  John 
Bowater,  by  indentures,  dated  the  26th  December,  1769,  for  terms, 
which  would  expire  at  Michaelmas,  1826. 
[  *158  ]  In  1807,  John  Bowater  being  then  in  possession  of  the  ^estates, 

and  his  wife  still  living,  executed  to  James  Elcock,  a  bond,  dated 
the  28rd  of  March  of  that  year,  in  the  penalty  of  8002.,  the  condition 
of  which  was,  that  he,  his  heirs,  or  assigns  should,  when  and  so 
soon  as  the  before-mentioned  two  several  leases  should  terminate 
by  surrender,  or  otherwise,  demise  and  grant  to  Elcock,  bis 
executors,  administrators,  and  assigns,  the  premises  comprised  in 
the  said  leases,  to  hold  the  same  to  the  said  Elcock,  his  executors, 
administrators,  and  assigns,  from  the  day  next  before  the  date  of 
such  lease,  for  the  term  of  ninety-nine  years,  subject  to  the  yearly 
rent  of  202.,  payable  quarterly,  clear  of  all  taxes,  and  to  a  covenant 
to  be  therein  contained  for  the  laying  out  150Z.,  by  the  lessee, 
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within  twenty  years,  in    erecting    and    building    one   new  and      Butlbb 
substantial  messuage  or  tenement  on  one  of  the  said  pieces  or       powis. 
parcels  of  groand»  and  also  to  a  covenant  not  to  ase  certain  trades 
or  bnsinesses  on  the  premises  without  the  consent  of  John  Bowater, 
his  heirs,  &c.,  and  to  such  other  covenants  as  were  usually  inserted 
in  leases  granted  by  the  said  John  Bowater. 

John  Bowater  died  in  June,  1810,  having  left  no  issue  by  his 
marriage,  and  having,  by  his  will,  devised  the  property  contained 
in  the  settlement  to  trustees,  upon  trust,  to  pay  certain  annuities 
oat  of  the  rents  and  profits,  and  subject  thereto,  in  trust  for  his 
natural  children,  in  certain  shares. 

In  Michaelmas,  1826,  when  the  before-mentioned  terms  expired, 
the  executors  of  Elcock  were  let  into  possession  of  the  premises 
comprised  in  the  bond,  and  thereupon  paid  the  ground  rent  of  202. 
per  annum  to  John  Long,  one  of  the  trustees  under  the  will,  and 
afterwards  to  a  person  who  was  appointed  receiver  of  the  estates  in 
a  suit  for  administering  the  testator's  property. 

The  bill  was  filed  by  the  personal  representative  of  James  Elcock 
against  the  surviving  trustee  and  the  parties  interested  in  the  real 
estates  under  the  will,  praying  ^specific  performance  of  the  agreement      [*^^^1 
contained  in  the  bond. 

The  defendants,  the  cestuis  que  trust,  by  their  answer  submitted, 
that  the  plaintiff  was  not,  as  the  sole  legal  personal  representative 
of  James  Elcock,  or  in  any  other  character,  entitled  to  have  any 
lease  of  the  premises  granted  to  him  according  to  the  agreement, 
and  upon  the  terms  and  conditions  in  that  behalf  contained  in  the 
bond ;  suggesting,  that  the  agreement  was  not,  at  the  time  when 
it  was  entered  into,  a  valid  agreement,  according  to  the  terms  and 
conditions  of  the  power  of  leasing  given  to  Mr.  Bowater,  either 
under  the  indentures  of  settlement  of  the  Slst  July,  1778,  or  by  the 
Act  of  Parliament;  and  that  the  parties  to  the  agreement  well 
knew,  when  they  entered  into  it,  that  it  was  not  in  conformity  with 
the  power.  They  further  insisted,  and  supported  their  assertion  by 
the  evidence  of  a  surveyor,  that  the  rent  of  202.  was  inadequate 

A/r.  RuMellf  and  Mr.  Taylor,  for  the  plaintiff. 

Mr.  Steere,  for  the  defendant  the  trustee. 

Mr.  Wigram^  and  Mr.  Heberden,  for  the  principal  defendants : 
Mr.  Bowater  did  nqt  grai)t  a  lease  in  pursuance  either  of  the 
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Butler  settlement  or  Act  of  Parliament.  He  gave  a  bond,  conditioned  to 
Powis.  ^  void,  in  case  he  shoald  grant  a  lease  for  ninety-nine  years.  On 
what  ground  is  it  to  be  inferred  that  any  agreement  was  intended 
beyond  that  which  was  founded  on  the  strict  law  of  the  land  ?  In 
case  the  lease  is  not  granted  there  is  a  penalty.  The  only  remedy 
on  the  bond  is  to  come  on  the  testator's  assets  for  the  whole  penalty. 

(The  Yice-Ghancbllor  :  The  plaintiff  has  been  in  possession 
ever  since  1826,  and  has  paid  the  20Z.  rent  under  the  agreement.) 

The  201.  rent  is  not  necessarily  referable  to  the  agreement :  it  is 
[  *160  ]  not  proved  to  have  *been  connected  with  it.  The  agreement  itself 
was  a  mere  gratuity  on  the  part  of  Mr.  Bowater,  and  was  without 
consideration.  Even  if  valid  in  other  respects,  it  is  uncertain  in  its 
terms ;  referring  to  covenants  usually  inserted  by  Mr.  Bowater  in 
his  leases.  Upon  that  ground,  according  to  the  principles  laid 
down  in  Harnett  v.  Yeilding  (i),  the  bill  must  be  dismissed. 

Mr.  Beales  appeared  for  other  defendants. 

The  Vicb-Chancbllor  : 

I  am  of  opinion  that  this  instrument,  alone,  or  in  combination 
with  the  other  facts  of  the  case,  is,  or  amounts  to,  evidence  of  an 
agreement  (by  which  I  mean  a  binding  agreement)  in  favour  of  the 
plaintiff  for  the  grant  of  a  lease  on  the  terms  mentioned  in  the 
instrument,  which  is  in  form  a  bond.  It  is  another  question 
whether  the  discretion  of  the  Court  shall  be  exercised  in  decreeing 
specific  performance  of  the  agreement.  It  is  said  that  the  principlesj 
upon  which  Lord  Bbdbsdalb  proceeded  in  the  case  of  Harnett  v. 
Yeilding  furnish  an  objection  :  I  think  not.  In  the  case  now  beforei 
me,  Mr.  Bowater  was  tenant  for  life,  with  a  power  of  leasing  for  aj 
term  of  years,  with  remainder  to  his  first  and  other  sons  by  al 
particular  lady,  in  tail  male,  with  remainder  (or  rather,  for  he  wai£ 
the  author  of  the  settlement,  with  reversion)  to  himself  in  fee.  It| 
appears  that  he  married  this  lady  in  1778.  She  was  living  in,  and, 
I  suppose,  throughout  the  year  1807;  and  on  the  28rd  MarchJ 
1807,  which  was  more  than  twenty-eight  years  after  the  marriage,! 
there  appears  to  have  been  no  issue  of  the  marriage.  Under  snchj 
circumstances,  it  was  not  unreasonable  in  Mr.  Bowater  to  considei^ 
himself  tenant  in  fee  simple  of  this  property.    There  does  no^ 

(1)  9  B.  E.  98  (2  Soh.  &  Lef.  549). 
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appear  to  be  any  Teason  for  inferring  or  supposing  that  *th6  tenant  Butlsb 
who  took  the  bond  from  him  was  aware  of  any  other  interest*  He  powis. 
treats  himself  as  tenant  in  fee  simple.    He  died  before  1826.  [  *i6i  ] 

In  1826  the  former  leases,  from  the  expiration  of  which  this 
lease  was  to  commencOi  determined;  and  from  that  time  the 
tenant,  or  those  representing  him,  entered  into  possession,  or 
eontinaed  in  possession,  of  the  property.  Not  that  they  continued 
in  possession  in  the  same  manner  and  under  the  same  circum- 
stances ;  for,  whereas  under  the  old  lease  the  rent  reserved  was  6Z., 
that  reserved  by  the  instrument  in  question  was  201.,  which  rent 
appears  to  have  been  from  that  time,  1826,  to  the  present,  regularly 
paid,  and,  during  part  of  the  time,  paid  to  the  receiver  duly 
appointed  by  this  Court,  in  a  suit  for  the  administration  of  the 
testator's  affairs,  and,  it  must  be  assumed,  with  the  knowledge  of 
all  parties  concerned. 

It  has  been  argued,  that  there  is  a  want  of  mutuality,  by  reason 
that  the  agreement  was  signed  by  the  testator  only.  That  does 
not  form  a  sufficient  defence.  It  has  long  been  decided,  notwith- 
standing the  rules  as  to  mutuality  which,  to  a  certain  extent,  exist 
in  this  Court,  that  the  mere  circumstance  that  one  party  only  has 
signed  the  instrument  is  not  a  sufficient  ground  of  objection ;  and 
there  has  been  a  part  performance  in  this  case.  If  there  had  not 
been  part  performance  in  this  case,  and  the  Statute  of  Frauds  had 
been  pleaded,  a  difficulty  might  have  arisen  on  that  clause  of  the 
instrument  which  directs  that  the  lease  "  shall  be  subject  to  such 
eovenants  as  are  usual  in  leases  granted  by  the  said  John  Bowater." 
That  might,  upon  the  authorities,  have  presented  a  difficulty,  but 
the  part  performance,  and  the  other  circumstances  of  the  case, 
prevent  that  result. 

The  plaintiff,  therefore,  is  entitled  to  have  it  ascertained  what 
are  the  covenants  usually  inserted  in  leases  granted  by  Mr.  Bowater ; 
and  he  is  entitled  to  his  lease  ^accordingly :  he  must  also  have      [  *162  ] 
the  costs  of  the  suit,  which,  for  all  substantial  purposes,  is  an 
undefended  one. 


MACGEEGOR  v.  MACGREGOR.  i846. 

(2  ColL  C.  C.  192—200 ;  S.  C.  1  D.  G.  F.  &  J.  63.)  Juns2S. 

[This  case  is  reported  on  some  other  points,  in  1859,  in  1 D.  G.  P.  &  bbuob^v^c 
J.  63.    The  particular  point  reported  on  the  present  occasion  turned       [  192  ] 
npon  the  question  whether  a  future  gift  to  my  children  "then 
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living  "  and  the  isBue  of  such  of  them  as  may  be  ''  then  dead  "  was 
confined  to  issue  ''then  living"  of  deceased  children;  and  the 
Vice-Ghancbllob  held  that  the  issue  took  by  substitution  only  and 
subject  to  the  same  contingency  as  their  parent.  This  decision 
was  expressly  overruled  by  the  decision  of  the  House  of  Lords  in 
Martin  v.  Holgate  (1866)  L.  B.  1  H.  L.  175 ;  where,  under  similar 
words,  it  was  held  that  the  issue  took  by  way  of  original  gift  and 
not  by  way  of  substitution,  and  that  the  gift  was  accordingly  not 
confined  to  issue  ''then  living."  Under  the  circumstances,  the 
particular  decision  here  reported  is  deprived  of  authority. — O.A.S.] 


1845. 
June  25. 
JtUyl. 

Kkioht 
Bruce,  V.-C. 

[201] 


COMPTON  V.  BLOXHAM(l). 

(2  ColL  C.  C.  201—204 ;  S.  0.  9  Jur.  935.) 

Upon  the  construction  of  a  will:  Held,  that  a  legacy  was  giTen  to  an 
executor  not  in  his  character  of  executor,  and  that  he  did  not  lose  the 
legacy  by  not  proving  and  not  acting  under  the  will. 

Original  will  of  personalty  examined  in  order  to  airiye  at  the  true 
construction  of  certain  bequests. 

''  The  last  will  and  testament  of  John  Bloxham,  of  Amesburj, 
county  of  Wilts,  written  by  my  own  hand,  made,  signed,  and 
witnessed,  the  twenty-sixth  of  July,  in  the  year  of  our  Lord,  1826. 
As  it's  probable  I  may  die  before  my  wife,  it's  my  will,  as  soon  as  I 
die,  my  sister,  Jane  Bloxam  (2),  my  executrix,  my  brother,  Charles 
Bloxam,  my  executor,  take  possession  immediately  of  the  oak  chest 
of  drawers  and  the  little  writing-desk  in  my  usual  sitting-room, 
with  all  its  contents;  the  oak  chest  of  drawers  in  the  dressing- 
room,  the  middle  room  on  the  ground  floor  fronting  the  street,  with 
all  its  contents ;  the  ash  chest  of  drawers  in  my  bed-room,  with  all 
its  contents ;  the  wearing  clothes  of  every  description  to  be  giren 
to  my  brother  Charles  Bioxham ;  the  silver  plate  being  in  the  oak 
chest  of  drawers  in  my  dressing-room,  it's  my  will  that  six  silver 
table-spoons,  and  six  silver  tea-spoons  to  be  left  for  the  use  of  my 
widow ;  at  her  death  the  whole  property,  the  house  I  now  live  in, 
the  garden  behind  the  house,  the  little  garden  opposite  the  house, 
it  being  all  free  land,  and  goods  and  furniture  of  every  description, 
with  all  my  books  of  every  sort,  be  given  to  my  said  sister  Jane 
Bioxham,  my  executrix,  and  to  my  said  brother  Charles  Bioxham, 
my  executor,  their  heirs  and  assigns,  for  ever :  my  monies  in  the 


(1)  In  re  Appieton  (1885)  29  Ch.  D.  (2)  Sic. 

893,  54  L.  J.  Ch.  954,  52  L.  T.  906. 
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funds,  sixteen  hundred  pounds  in  the  9L  per  cents.  Beduced,  and  Compton 
twelve  hundred  pounds  in  the  New  4{.  per  Gents.,  to  be  equally  bloxham. 
divided  between  my  said  sister  Jane  and  brother  Charles  Bloxham, 
on  condition  my  said  sister  Jane  resides  in  my  house  after  my 
death,  to  direct  and  manage  all  my  wife's  affairs,  to  receive  her 
monies,  and  pay  her  debts,  until  my  wife  think  proper,  and  is 
capable  of  directing  her  own  affairs." 

Jane  Bloxham  proved  the  will.    Charles  Bloxham  did  *not  prove      [  *202  ] 
nor  act  in  the  execution  of  the  trusts  of  it,  and  died  in  his  sister's 
lifetime. 

Jane  Bloxham  having  sold  out  4002.  stock,  part  of  the  1,6001., 
3L  per  cent.  Beduced  Annuities,  for  payment  of  the  testator's  debts, 
made  her  will,  whereby  she  bequeathed  1,2002.,  82.  per  cent.  Beduced 
Annuities,  part  of  the  before-mentioned  stock  or  fund,  standing  in 
the  name  of  the  testator,  John  Bloxham,  to  Catherine  Cox,  for  life, 
and  after  her  death  to  other  persons  named  in  the  will. 

The  bill  was  filed  by  the  executors  of  Jane  Bloxham,  and  the 
first  question  made  at  the  hearing  of  the  cause  was,  whether  Charles 
Bloxham  had  forfeited  the  benefits  given  to  him  by  John  Bloxham's 
wHl,  in  consequence  of  his  omission  to  act  as  executor. 

Mr.  OUuse,  for  the  plaintiffs. 

Mr.  Shaptevy  for  the  defendant  Catherine  Cox,  contended,  that 
the  gifts  to  Charles  Bloxham  were  in  respect  of  his  office  of 
executor,  and  that  he  could  not  take  the  benefit  of  those  gifts 
without  bearing  the  burdens  of  the  office:  Reed  v.  Devayne8(i)f 
Stackpoole  v.  Howell  {2) ,  Calvert  v.  Sebbon{3),  Piggott  v.  Oreen{4)^ 
Cockerell  v.  Barber  (6),  Dix  v.  Reed  (6);  and  that  the  same  principle 
most  apply,  whether  the  gifts  were  considered  specific,  or  as  part 
of  the  residue.  The  cases,  OriffithB  v,  Priien  (7)  and  Christian  v. 
Deveretix{B),  were  irreconcileable  with  the  general  rule. 

(The  Yice-Chancbllob  :  In  those  cases,  as  in  others,  the  Court 
straggled  against  the  effect  of  a  general  rule,  the  propriety  of  which 
has  been  doubted.) 

Mr.  Wray  and  Mr.  W.  P.  Wray,  for  the  other  defendants,        [  203  ] 

(1)  2  R  B.  48  (2  Cox,  285).  (5)  28  E.  E.  181  (2  Eubb.  585). 

(2)  9  E.  E.  200  (13  Ves.  417).        (6)  24  E.  E.  171  (1  Sim.  &  St.  237), 

(3)  55  E.  E.  58  (4  Beav.  222) ;  59    (7)  54  B.  E,  345  (11  Sim.  202). 
E.  E  585  (5  Beav.  630).  (8)  56  E.  E.  58  (12  Sim.  264). 


(4)  38  E.  E.  83  (6  Sim.  72). 
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CoMPTON     observed,  that,  at  all  events,  the  testatrix  was  entitled  to  a  moiety 
Bloxhav.     of  each  description  of  stock,  which  moiety  would  make  up  1,2001. 
stock;  and  that  the  gift  of  1,2001.  stock,  by  the  incorrect  descrip- 
tion of  1,200Z.  Reduced  Annuities,  might  be  valid:   Milner  v. 
Milner{i). 

Thb  Vigb-Ghancellob  : 

I  do  not  observe  that  the  testator  ever  names  Charles  Bloxham 
without  calling  him  his  brother.  Upon  the  whole  will,  I  think 
that  the  bequests  were  made  to  Charles  Bloxham  not  in  his 
character  of  executor,  and  that  he  did  not  lose  the  benefit  of  them 
by  not  proving  and  not  acting.  It  is  not  necessary,  for  the  purpose 
of  arriving  at  this  conclusion,  to  decide  whether  the  stock  was 
given  specifically  or  as  part  of  the  residue. 

Two  other  points  were  argued,  namely,  first,  whether  the  gift  of 
**  the  whole  property,  the  house,"  &c.,  was  to  the  sister  and  brother 
as  joint  tenants,  or  whether  those  words  were  controlled  by  the 
subsequent  words  ''to  be  equally  divided,"  so  as  to  render  the 
legatees  tenants  in  common  of  the  first-mentioned  legacies,  as  well 
as  of  the  stock :  secondly,  whether  the  wife  took  a  life  interest  by 
implication  in  the  stock. 

The  Yicb-Chancbllob  said,  that,  before  deciding  these  questions, 
he  might  think  it  necessary  to  look  at  the  original  will. 

July  I,       Thb  Yicb-Chancellor  : 

The  words  ''  my  monies  "  begin  an  entirely  new  sentence  ;  and 
therefore,  although  the  testator  gives  his  money  in  the  funds  to  his 
[  *204  ]  brother  *and  sister  as  tenants  in  common,  that  does  not  vary  what 
is  given  before. 

Upon  the  question,  whether  a  life  interest  is  given  to  the  widow 
by  implication  in  the  two  sums  of  stock,  I  am  sorry  to  say,  that  I 
think  there  is  not  enough  in  the  will  to  enable  me  to  come  to  that 
conclusion.  1  think  that  the  two -sums  are  given  to  the  brother 
and  sister,  upon  that  condition,  with  regard  to  the  sister,  which  I 
understand  has  been  fulfilled. 

I  beg  to  have  it  observed,  that,  although  this  is  a  will  of 
personalty,  I  sent  for  and  examined  the  original  will,  and  have 
been  influenced  by  it  in  my  construction. 

(1)  1  Ves.  Sen.  106. 
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CLAEK  V.  BUEGH.  i846. 

July  9, 
(2  CoU.  C.  C.  221—230;;  S.  C.  14  L.  J.  Oh.  398 ;  9  Jur.  679.)  _JL 

A  husband  executed  mortgages  of  his  wife's  equitable  chattels  real,  and       ^^'®5''p 
died  in  his  wife's  lifetime  without  having  paid  the  mortgage  money :  Held,      ^'J^*'   ,'"  ' 
upon  the  construction  of  the  instruments  of  mortgage,  that  the  transactions        L  ^  ^  J 
were  intended  solely  as  a  security  to  the  mortgagees  for  the  money  lent, 
and  not  as  a  reduction  of  the  chattels  into  the  husband's  possession; 
consequently,  that  the  wife,  by  suryivorship,  was  entitled  to  the  equity  of 
redemption. 

The  bill  was  filed  on  behalf  of  the  creditors  of  James  Bargh, 
deceased,  for  the  administration  of  his  estate. 

By  the  decree  made  at  the  hearing  of  the  cause,  the  Master  was 
directed  to  take  the  usual  accounts ;  and,  among  other  things,  to 
inquire,  whether  Sophia  Bishop  Burgh,  the  widow  of  James  Burgh, 
had  any,  and  what,  interest  in  the  leasehold  estates  demised  by 
certain  indentures  of  the  14th  February,  1820,  and  the  10th 
Oclober,  1825. 

The  Master,  by  his  separate  report,  made  with  reference  to  this 
inquiry,  found  certain  facts,  which  were  in  substance  as  follows : 

Thomas  Long,  the  father  of  Mrs.  Burgh,  was,  at  the  time  of  his 
death,  possessed  of  certain  houses  in  Balincourt  Place,  Islington, 
and  a  house  in  Upper  Bedford  Place,  which  were  held  by  him  for 
terms  of  years,  created  by  the  indentures  of  demise  above  men- 
tioned. He  was  also  possessed  of  other  leaseholds  for  years  and 
other  personal  property.  He  died  intestate  in  1825,  leaving  a 
widow  and  five  children,  of  whom  Mrs.  Burgh,  the  wife  of  James 
Burgh,  was  one.  And  there  being  no  settlement  on  the  marriage 
of  Mr.  and  Mrs.  Burgh,  Mr.  Burgh  became,  on  the  death  of  his 
iatber-in-law,  entitled,  in  right  of  his  wife,  to  a  distributive  share 
in  the  leasehold  and  other  property.  Two  of  the  children  of 
Mr.  Long  afterwards  died  intestate  and  without  issue. 

In  1828,  Mrs.  Long,  the  widow  of  the  intestate,  Mr.  and 
Mrs.  Burgh,  and  Thomas  Long  and  George  Long,  the  other  two 
surviving  children,  entered  into  an  arrangement,  that  all  Mr.  Long's 
property  should  be  vested  in  John  Pocock,  as  trustee,  and  that 
Pocock  should  allot  to  each  of  the  parties,  or  their  executors,  such 
part  of  Mr.  Long's  property  and  effects  *'  as  should  be  equivalent 
to  his,  her,  or  ♦their  undivided  parts  or  shares  of  the  said  property  [  •222  ] 
and  effects,  to  be  holden  by  him,  her,  or  them,  his,  her,  and  their 
executors,  administrators,  and  assigns,  in  severalty,  in  lieu  of  such 
ondivided  part  or  share,  parts  or  shares,  aforesaid." 

In  pursuance  of  this  agreement,  all  the  intestate's  property  was, 


182  1845.    CH.    2  COLL.  C.  C.  222—228.  [b.b. 

Clark       by  deeds,  dated  in  March,  1829,  duly  assigned  and  conveyed  to 

BuBOH.      Mr.  Pocock. 

In  October,  1829,  George  Long  died,  having,  by  his  will, 
bequeathed  a  large  portion  of  his  residuary  personal  property, 
including  his  share  of  the  leaseholds,  to  Mrs.  Burgh,  for  her 
separate  use  for  life ;  and  after  her  decease,  to  such  persons  and 
in  such  manner  as  she  should  by  deed  appoint. 

By  an  indenture,  dated  the  8rd  August,  1831,  Mr.  and  Mrs.  Burg^ 
assigned  all  the  share  and  interest,  to  which  they,  or  Mr.  Borgh,  in 
right  of  his  wife,  were  or  was  absolutely  entitled  in  the  said  lease- 
holds, and  other  property,  and  Mrs.  Burgh  assigned  and  appointed 
all  the  share  and  interest  to  which  she  was  entitled  for  her  separate 
use  in  such  property,  to  George  Edwards,  by  way  of  mortgage,  to 
secure  8,0002.  The  mortgage  deed  contained  a  proviso,  that,  if  the 
^id  James  Burgh,  his  heirs,  executors,  or  administrators,  should 
pay  to  the  said  George  Edwards,  hie  executors,  administrators,  or 
assigns,  on  the  8rd  day  of  August,  which  should  be  in  the  year 
1832,  the  full  and  clear  sum  of  3,0002.,  with  interest,  at  the 
rate  of  51.  per  centum  per  annum,  then  and  in  such  case,  and 
immediately  thereupon,  the  grant,  assignment,  and  appointment 
thereby  made  should  respectively  cease  and  be  void,  to  all  intents 
and  purposes. 

In  1888  Mrs.  Long  died,  having  bequeathed  her  share  in 
Mr.  Long's  property  to  Mrs.  Burgh,  for  her  separate  use. 

By  an  indenture,  dated  the  24th  November,  1834,  to  which 
Mrs.  Burgh  was  not  a  party,  James  Burgh  assigned  all  the  shares 

[  *223  ]  in  the  before-mentioned  leasehold  property,  *to  which  he  was 
entitled  in  right  of  his  wife,  to  J.  Houseman,  by  way  of  mortgage,  | 
to  secure  2,000L  The  proviso  for  redemption  in  this  mortgage 
was,  that,  if  the  said  James  Burgh,  his  heirs,  executors,  or 
administrators,  or  any  other  person  or  persons  on  his  or  their  | 
behalf,  should,  on  the  24th  November,  1835,  pay  to  the  said 
J.  Houseman,  his  executors,  administrators,  or  assigns,  the  soni 
of  2,000!.,  with  interest  for  the  same  at  51.  per  cent.,  then  and  in 
such  case,  and  immediately  thereupon,  the  grant  and  assignment 
thereby  made  should  respectively  cease  and  become  void. 

In  January,  1887,  Mr.  Pocock  made  his  award,  and  thereby 
allotted  to  Mr.  and  Mrs.  Burgh,  in  right  of  Mrs.  Burgh,  in  severalty, 
in  lieu  and  satisfaction  of  her  undivided  share  in  the  leasehold  and 
personal  estate  and  effects  of  the  intestate,  the  houses  in  Balincoart 
Place,  and  the  house  in  Upper  Bedford  Place.    He  also  made  an 
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allotment  of  specific  leaseholds  in  respect  of  the  shares  to  which       Clabk 
Mrs.  Burgh  was  entitled  for  her  separate  use.  Bubqh. 

By  an  indenture,  dated  in  February,  1887,  and  indorsed  on  the 
mortgage-deed  of  August,  1881,  Mr.  and  Mrs.  Burgh,  Mr.  Pocock, 
aod  the  several  parties  interested  under  the  award,  assigned  to 
George  Edwards,  as  a  security  for  the  before-mentioned  sum  of 
3,0002.,  and  in  substitution  for  his  former  security,  the  houses  in 
Balincourt  Place  and  Upper  Bedford  Place ;  and,  as  an  additional 
security,  Mrs.  Burgh  assigned  and  appointed  to  him  the  leaseholds 
allotted  for  her  separate  use.  This  deed  contained  the  following 
proviso  for  redemption :  *^  Provided  always,  that,  if  the  said  James 
Burgh  and  Sophia  Bishop  Burgh,  his  wife,  or  either  of  them,  their, 
his,  or  her  executors  or  administrators,  or  any  person  or  persons 
on  their,  his,  or  her  behalf,  shall  pay  to  the  said  George  Edwards, 
his  executors,  administrators,  or  assigns,  on  the  8rd  day  of  August 
next  ensuing,  the  sum  of  8,0002.,  and  interest  for  the  same,  at  the 
rate  of  52.  per  cent,  per  annum,  then  and  in  such  case  the  said 
George  Edwards,  his  executors,  ^administrators,  or  assigns,  shall,  [  *224  ] 
immediately  or  at  any  time  after  full  payment  and  satisfaction  of 
the  said  principal  sum  and  interest,  at  the  request  and  at  the  costs 
of  the  said  J.  Burgh  and  Sophia  Bishop  Burgh  his  wife,  or  either 
of  them,  assign  and  effectually  assure  all  and  singular  the  said 
messuages,  &c.  unto  the  said  J.  Burgh  and  Sophia  Bishop  Burgh 
his  wife,  or  either  of  them,  their,  his,  or  her  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  to  come  of  the  said  several 
terms  of  years." 

This  deed  also  contained  a  power  of  sale,  and  a  declaration,  that 
the  surplus  money,  if  any,  arising  from  the  sale,  after  satisfaction 
of  the  mortgage  money  and  costs,  should  go  to  the  husband  or 
wife,  their  heirs,  executors,  administrators,  or  assigns,  according  to 
their  respective  interests. 

By  an  indenture,  bearing  date  the  day  after  the  preceding 
indenture,  the  same  parties  assigned  to  Houseman  the  houses  in 
Balincourt  Place  and  Upper  Bedford  Place  in  substitution  for  his 
former  security ;  and  Mrs.  Burgh  joined  in  the  assignment  in 
the  same  manner  and  with  the  same  object  as  she  had  joined 
in  the  assignment  to  Edwards.  The  proviso  for  redemption  was 
mutatis  mutandis  in  the  same  terms  as  that  contained  in  the  last 
indenture. 

By  an  indenture  of  lease,  dated  the  10th  May,  1888,  Mr. 
Edwards  and  Mr.  and  Mrs.  Burgh  demised  the  house  in  Upper 
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clamc  Bedford  Place  for  a  term  of  years.  By  the  lease  the  rent  vfss 
BuBOH.      reserved  to  Edwards,  his  executors,  administrators,  and  assigns. 

Li  September,  1843,  James  Bmrgh  died  intestate,  without  having 
satisfied  the  mortgages. 

The  Master  certified  that  the  defendant  Mrs.  Burgh  w^  not 
entitled  by  survivorship  to  any  estate  in  the  leaseholds  demised 
by  the  indentures  of  the  14th  February,  1820,  and  the  10th 
October,  1825 ;  but  that,  subject  to  the  mortgages,  the  leaseholds 
were,  at  the  death  of  the  intestate,  James  Borgh,  part  of  his 
personal  estate. 

To  this  report  Mrs.  Burgh  took  exceptions. 

[  225  ]  Mr.  SwansUm  and  Mr.  lAoyd^  for  the  exceptions : 

*  *  There  is  nothing  on  the  face  of  the  instruments  which 
shows  any  intention  to  deprive  the  wife  of  her  right  to  redeem.  In 
Pitt  V.  Pitt  (i),  the  husband  clearly  thought  that  he  had  done  enough 
to  make  the  chattel  of  his  wife  his  own ;  yet  the  Court  was  of 
opinion  that  he  had  not  done  so,  though  he  had  reduced  the  mort- 
gage debt ;  accordingly,  the  wife  surviving  was  permitted  to  redeem, 
upon  payment  of  what  the  husband  had  expended  in  reduction  of 
the  mortgage.    ♦    ♦    ♦ 

Mr.  Russell  and  Mr.  Speed,  for  certain  creditors  in  favoar  of 
the  report: 

[  «226  ]  If  the  husband  assigns  his  wife's  *term,  so  as  to  draw  it  out  of 

the  wife  at  law,  her  right  by  survivorship,  being  a  legal  right,  is 
gone :  Co.  Litt.  46  b.  *  *  .One  portion  of  the  property  is  made 
redeemable  by  the  husband ;  the  other  portion,  namely,  the  separate 
property,  by  the  wife.  Houseman's  first  mortgage  comprised  no 
separate  property  of  the  wife. 

(Thb  Yice-Chancbllob  :  Suppose  that  the  husband  living  the 
wife  contracts  to  sell  the  wife's  term  and  dies,  is  the  estate 
bound?) 

Upon  the  authority  of  Steed  v.  Cragh  (2),  and  the  observations  of 
Lord  Eldon  in  Druce  v.  Denison  (s),  it  is.  So,  also,  in  the  case  of 
an  assignment  by  the  husband  of  the  wife's  equitable  interest  in  a 
term :  Sir  Edward  Turner's  case  (4).     In  these  cases  the  husband's 

(1)  24  E.  B.  15  (T.  &  E.  180).  (3)  6  Ves.  385,  394,    See  54  B.  B, 

(2)  9  Mod.  42 ;  2  Eq.  Ca.  Abr.  37,       173,  n. 

130.  (4)  1  Vem.  7. 
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contract  is  effectual,  and  his  estate  receives  the  money.    And  it  is       Clabk 
submitted,  that  there  is  no  distinction  between  the  case  of  an      bubgh. 
absolute  assignment  and  an  assignment  which  becomes  absolute 
by  non-payment  of  money  on  a  given  day.    ♦    ♦    * 

(The  Vicb-Chancbllor  *referred  to  Sturgis  v.  Champneya  (i)  and       [  ^227  ] 
Jackson  v.  Innis  (2).) 

Mr.  Rolt  and  Mr.  Troicer,  for  other  creditors,  referred  to  Donne 
V.  Hart  (8),  Oglander  v.  Boston  (4),  and  Norden  v.  Levett  (6). 

The  Vice-Chancbllor  : 

Where  a  mortgage  is  made  by  an  instrument  not  containing  a 
recital  of  any  intention  to  do  more  than  make  a  mortgage,  the 
Court  regards  the  instrument  with  an  inclination  to  believe  that 
nothing  more  was  intended  than  that  which  was  necessary  to  make 
the  estate  a  security  to  the  mortgagee  for  the  money  advanced. 
The  mere  circumstance,  that  the  proviso  for  redemption  points,  in 
terms,  to  a  mode  of  conveyance  not  in  conformity  with  the  title,  is 
generally  not  sufficient  to  induce  the  Court  to  depart  from  that 
presumption.  Perhaps  the  general  rule  cannot  be  better  expressed 
than  in  the  words  of  Lord  Bbdbsdalb,  in  the  case  of  Jackson  v. 
Inncs  (6),  before  the  House  of  Lords.  He  says,  ''  It  must  now  be 
admitted  as  an  established  principle,  to  be  applied  in  deciding  upon 
the  effect  of  mortgages  of  this  description,  whether  it  be  the  estate 
of  the  wife  or  the  estate  of  the  husband,  if  the  wife  joins  in  the 
conveyance,  either  because  the  estate  belongs  to  her,  or  because 
she  has  a  charge  by  way  of  jointure  or  dower  out  of  the  estate,  and 
there  is  a  mere  reservation  in  the  proviso  for  redemption  of  the 
mortgage,  which  would  carry  the  estate  from  the  person  who  was 
owner  at  the  time  of  executing  the  mortgage,  or  where  the  words 
admit  of  any  ambiguity,  that  there  is  a  resulting  trust  for  the 
benefit  of  the  wife,  or  for  the  benefit  of  the  husband,  according  to 
the  circumstances  of  the  case.  But  *here,  it  seems  to  me,  that  the  [  *228  ] 
operation  of  the  deed  as  to  the  mortgage  term,  and  the  operation 
of  the  deed  as  to  the  limitation  of  the  fee,  are  wholly  distinct,  and 
do  not  in  any  way  depend  on  each  other.  The  question  does  not 
arise  upon  the  interpretation  of  the  proviso  for  redemption ;  but  it 
arises  upon  a  distinct  and  subsequent  clause  in  the  deed.    The 

U)  48  R.  E.  243  (5  My.  &  Cr.  97).  (4)  1  Vem.  396. 

(2)  20  B.  B.  45  (1  Bligh,  104).  "•  (5)  Ih.  cited ;  but  see  4  Vin.  Abr.  51. 

(3)  34  B.  B.  114  (2  Buss.  &  My.  (6)  20  B.  B.  45  (1  Bligh,  126). 
360). 


186  1846.    CH.    2  COLL.  C.  C.  228—229.  [b.r. 

Clark  term  and  the  fee  are  kept  distinct  in  the  deed.  The  term  is  a 
BuBQH.  security  for  the  repayment  of  the  money  lent ;  and  when  the  mort- 
gage should  be  discharged,  the  intention  of  the  maker  of  the  deed 
was,  that  the  term  should  be  completely  at  an  end.  The  way  in 
which  they  proposed  to  effect  this  was,  by  declaring  that,  upon 
payment  of  the  money  due,  the  term  shall  cease.  If  the  money 
had  been  paid  at  the  day,  the  term  ceasing,  there  could  have 
remained  nothing  of  the  mortgage  operating  upon  the  property. 
But  there  would  then  have  remained  the  declaration  in  the  deed 
directing  what  should  be  done  with  the  estate,  subject  to  the  term. 
The  term  being  at  an  end,  the  operation  of  the  deed,  so  far  as  it 
declared  the  limitations  of  the  estate,  subject  to  the  term,  remained 
perfectly  distinct,  and  had  no  connexion  whatsoever  with  the 
existence  of  the  term,  which  then  would  have  ceased  to  exist.  A 
court  of  equity  will  so  deal  with  a  declaration,  that,  upon  payment 
of  a  sum  of  money  on  a  given  day,  the  term  shall  cease — that, 
although  the  term  becomes  absolute  by  non-payment  of  the  money 
at  the  day,  it  is  still  subject  to  redemption.  By  whom  it  may 
be  redeemed  must  be  discovered  from  the  title."  Then  Lord 
Bedesdalb  proceeds  to  make  observations  peculiar  to  that  case; 
but  the  general  rule  is  sufficiently  established  by  this  as  well  as 
other  cases.  The  present  stands  thus:  Various  members  of  a 
family  were  equitably  entitled,  in  undivided  interests,  to  certain 
chattel  leaseholds.  One  of  them  was  a  married  woman.  Part  of 
the  interest  belonged  to  her  for  her  separate  use;  part  to  her 
absolutely,  not  to  her  separate  use,  and,  therefore,  to  her  husband, 
[  *229  ]  in  her  right,  *in  the  sense  in  which  the  law  uses  that  term,  and 
with  the  consequences  attaching  to  that  state  of  things  in  the  case 
of  a  chattel  leasehold.  All  the  parties  interested  in  this  leasehold 
property  joined  in  vesting  the  property  in  a  trustee,  Mr.  Pocock, 
who  was  to  divide  and  allot  the  property  to  the  different  parties 
according  to  their  several  interests.  Under  these  circumstances, 
Mr.  Burgh,  the  husband  of  one  of  the  parties,  makes  a  mortgage 
of  part  of  the  property  to  a  Mr.  Edwards,  in  which  the  wife  joins. 
This  mortgage  comprises  property  of  which  the  husband  could 
effectually  dispose  without  her,  and  property  which  could  not  be 
effectually  aliened  without  her  concurrence ;  and  the  proviso  for 
redemption  is,  that,  if  the  husband,  his  heirs,  executors,  or  adminis- 
trators, shall  pay,  the  assignment  shall  become  void.  After  this, 
as  I  collect,  her  interest  acquired  certain  additions.  Then  the 
second  mortgage  is  made  by  the  husband,  the  wife  not  joining : 
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whether  it  comprises  property  of  which  he  could  not  dispose  with-  Clark 
out  her  consent,  is  not  material  to  consider ;  it  comprises  property  bub'gh. 
which  he  conld  alienate  without  her  consent.  The  proviso  for 
redemption  is  in  the  same  form  as  in  the  first  instance,  namely, 
that,  on  the  payment  of  the  money  by  the  husband,  his  heirs, 
executors,  or  administrators,  on  a  given  day,  the  assignment  shall 
become  void.  After  this,  the  trustee,  Mr.  Pocock,  makes  the  allot- 
ments and  divides  the  property,  and  then  other  deeds  are  made  in 
favour  of  the  two  mortgagees  respectively :  whether  they  included 
other  property  is  immaterial.  The  wife  joins  in  each  of  these,  as 
do  the  trustee  and  the  husband ;  and  the  proviso  for  redemption  is 
then  in  a  different  form — ^not  that,  upon  payment  of  the  money, 
the  assignment  shall  become  void,  which  might  have  had  an  incon- 
venient effect,  but  that,  upon  payment  by  the  husband  and  wife, 
or  either  of  them,  or  their,  his,  or  her  executors,  &c.,  the  property 
shall  be  assigned,  not  to  the  husband  only,  but  to  the  husband  and 
wife,  or  either  of  them.  Thef e  is  also  a  *power  of  sale ;  and  after  [  •sso  ] 
the  usual  direction  as  to  appropriation,  the  clear  surplus,  if  any,  is 
to  be  paid  to  the  husband  and  wife,  or  either  of  them,  their  heirs, 
executors,  administrators,  or  assigns,  according  to  their  respective 
interests. 

Now,  that  these  alienations  became  absolute  at  law  no  one  can 
doubt,  as  the  money  was  not  paid  in  either  case  at  the  time 
appointed.  They  became  absolute  at  law  in  the  husband's  life- 
time. It  is  quite  clear,  and  has  been  admitted  on  both  sides,  that, 
as  far  as  the  mortgagees  were  concerned,  the  assignment  has  never 
b^ome  absolute  in  equity.  The  mortgages  are  still  redeemable  in 
equity  by  some  person  or  persons ;  but  the  question  is,  whether  the 
alienations  which  I  have  mentioned  have  become  absolute  in  equity 
in  favour  of  the  husband,  or  his  alienees,  the  mortgagees,  against 
the  wife,  who  has  survived  the  husband.  This  depends  upon  the 
intention  of  the  husband,  to  be  collected  from  some  or  one  or  all  of 
the  instruments  executed  by  him.  As  1  read  the  instruments,  not 
one  of  them  exhibits  that  intention.  The  only  intention  on  the 
part  of  the  husband  was  to  give  the  alienees  security  for  the  money 
advanced.  It  does  not  appear  to  me  that  the  wife's  rights  in  equity 
are  more  prejudiced  than  if  a  mere  deposit  of  the  deeds  had  been 
made  by  the  husband  for  securing  the  money.  The  mortgages 
were  mere  pledges  or  charges,  and  nothing  more.  But  it  has  been 
said  that  some  claim  arises  against  the  wife,  from  the  circumstance 
that  property  to  which  she  was  entitled  for  her  separate  use  was 
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LB.R. 


Clark 

«. 
Burgh. 


incladed.    I  do  not  see  that  this  in  any  manner  affects  her.    As  to 

the  rent  being  reserved  in  the  lease  to  the  mortgagee,  that  was,  in 

my  judgment,  necessary  or  proper,  and  the  case  remains  the  same 

as  if  the  lease  had  not  existed.    1  differ,  with  great  respect,  from 

the  conclusion  to  which  the  learned  Master  has  come :  the  eases  of 

Bates  V.  Dandy  (i)  and  Pitt  v.  Pitt  (2)  do  not  appear  to  have  been 

cited  before  him. 

m  Exceptions  allowed. 


1845. 
Aug.  2,  4. 

Knight 
Bbuck,  V.-C. 

[231] 


HAIGH  V.  JAGGAB  (8). 

(2  Coll.  C.  C.  231—239.) 

Injunction  to  restrain  a  party  claiming  by  an  adverae  legal  title  from 
committing  acts  of  trespass,  alleged  to  be  productive  of  irreparable  vaste. 
refused,  under  the  special  circumstances  of  the  case. 

Semble,  that,  although  a  man  be  in  full  and  complete  poeseflsion  of  an 
estate,  by  a  title  adverse  to  another  who  claims  it  against  him,  and  there 
be  no  privity  between  the  parties,  and  the  party  in  possession  swear  that 
his  own  title  is  just  and  valid,  or  that  the  title  of  his  adversary  is  unjust 
and  invalid,  that  state  of  things  does  not  prevent  a  court  of  equity  from 
interfering  to  restrain  the  party  in  possession  from  committing  waste  upon 
the  inheritance. 

This  was  a  motion,  that  the  defendants,  the  Jaggars,  their  bailiffs, 
servants,  agents,  and  lYorkmen,  might  be  restrained  by  injunction 
from  further  breaking  into  and  entering  upon  the  lower  bed  of  coal 
demised  to  the  plaintiffs,  and  from  digging,  raising,  and  taking  coals 
therefrom,  and  from  otherwise  interfering  with  the  rights,  liberties, 
and  privileges  of  the  plaintiffs,  under  the  lease  granted  to  them. 

The  plantiffs  claimed  to  be  lessees  for  forty  years  under  a  demise 
to  them  from  the  defendants  Joseph  Dickenson  and  Henry  Sykes  of 
certain  closes  of  land,  and  of  a  bed  of  coal,  called  the  Bobin  or 
lower  bed  of  coal,  lying  under  those  closes. 

The  defendants,  the  Jaggars,  claimed  to  be  lessees  of  some  lands 
adjoining  the  plaintiffs*  closes,  and  of  the  lower  bed,  by  virtue  of 
an  indenture  of  lease,  dated  the  27th  September,  1804,  and  made 
between  John  Sykes,  an  ancestor  of  the  defendant  Henry  Sykes, 
and  a  former  owner  of  the  closes  demised  to  the  plaintiffs,  of  the 
one  part,  and  Joseph  Jaggar,  deceased,  and  others,  of  the  other  part. 

(1)  This  case,  which  was  decided  in 
1740  by  Lord  Hardwicke,  related  to  a 
chose  in  action  of  the  wife,  and  is 
stated  in  a  note  to  Purdew  v.  Jackson 
in  3  Buss,  at  p.  33.  It  was  not 
thought  necessar}'  to  retain  that  note 
in  the  report  of  Purdew  v.  Jackson ^  25 
B.  B.  1 ,  since  the  law  upon  the  point  was 


practically  settled  by  that  case  and  is 
now  rapidly  becoming  obsolete  by  the 
operation  of  the  Married  Women's 
Property  Act,  1882.-0.  A.  a 

(2)  24  B.  B.  15  (T.  &  B.  180). 

(3)  See  now  the  Judicature  Act. 
1873,  s.  25  (8),  which  has  extended 
the  jurisdiction. — O.  A.  S. 
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The  plaintiffs,  by  their  affidavits  in  support  of  the  motion » stated,  Haioh 
(following  the  allegations  of  the  bill),  that,  in  August,  1844,  the  jaqoar. 
defendants,  the  Jaggars,  through  a  coal-pit  sunk  in  the  lands  which 
had  been  demised  to  them,  and  near  the  closes  comprised  in  the 
said  lease  to  the  deponents,  *broke  into  and  entered  upon  the  said  [  *232  ] 
lower  bed  of  coal  demised  to  the  deponents,  and  commenced  digging, 
raising,  and  taking  away  large  quantities  of  coal  from  the  said  lower 
bed;  that  in  September..  1844,  the  deponents  caused  the  last- 
named  defendants  to  be  served  with  a  notice  in  writing  of  the  lease 
granted  to  the  deponents,  and  that,  unless  the  said  defendants 
immediately  made  proper  and  reasonable  compensation  to  the 
deponents  for  the  trespass  and  damage  committed  by  them,  and 
for  the  coal  so  taken,  an  action  at  law  would  be  commenced  against 
them  without  further  notice ;  that  the  defendants  refused  to  comply 
with  the  terms  of  such  notice;  and  that  in  February  last  the 
deponents  commenced  an  action  against  the  defendants  Joseph 
Jaggar  and  John  Jaggar  for  the  said  trespasses  and  damage ;  that 
this  action  was  discontinued,  and  another  action  brought  in  June 
last,  to  which,  on  the  4th  July,  the  defendants  at  law  pleaded  several 
pleas,  amounting  to  a  plea  of  Not  guilty,  and  pleas  justifying  the 
trespasses  and  setting  up  a  claim  on  the  part  of  the  defendants  the 
Jaggars,  under  a  pretended  indenture  of  the  27th  day  of  September, 
1804,  (the  lease  before  mentioned),  to  the  said  lower  bed  of  coal 
demised  to  the  deponents  as  aforesaid ;  but  the  deponents  were  not 
able  to  proceed  to  trial  in  the  said  action  at  the  Assizes  for  the 
county  of  York,  held  on  the  lOkh  day  of  July. 

The  plaintiffs  then,  after  alleging  that  the  defendants  had 
continued  to  work  the  coal  since  August,  1844,  and  that,  in 
carrying  away  the  coals  from  the  lower  bed,  they  had  damaged  a 
great  portion  of  the  remainder  of  the  coal,  stated,  that,  if  the 
defendants  were  allowed  to  proceed,  irreparable  damage  would  be 
done  to  the  works  and  mines  of  the  plaintiffs. 

The  plaintiffs  further  stated,  that  they  were  advised,  and  believed, 
that,  if  the  alleged  indenture  of  lease  was  ever  made  to  the  defen- 
dants the  Jaggars,  their  rights  and  interests  ^under  it  (the  term  in  [  *233  ] 
it  being  stated  to  be  twelve  years  only)  had  long  since  ceased  and 
determined ;  and  that  they  ought  to  be  barred  from  setting  up  such 
lease  by  the  Statute  of  Limitations.  The  plaintiffs  also  alleged, 
that,  at  the  time  their  own  lease  was  granted,  they  had  no  notice 
of  the  alleged  lease  to  the  defendants. 

The  defendants,  by  their  affidavits,  denied  the  allegations  in  the 
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Haioh  plaintiffs'  affidavits  as  to  irreparable  mischief.  They  stated  various 
Jaooab.  8^<^ts  of  ownership,  as  the  repairing  of  fences,  (be,  which  had  from 
time  to  time,  till  within  seven  years,  been  done  by  the  defendants, 
or  those  through  whom  they  claimed,  round  and  adjoining  the 
coal-pits.  They  admitted,  however,  that  the  pits  were  left  open 
ready  for  the  getting  and  digging  of  the  lower  bed  of  coal,  when  and 
as  soon  as  the  same  should  be  loosed  from  the  water  in  which  the 
same  was  enveloped,  and  fast,  and  that  the  lower  bed  was  fast  with 
water,  and  could  not  be  worked,  and  remained  so  till  1844,  when  it 
was  loosed  in  part  by  the  working  of  the  adjoining  collieries. 

With  reference  to  the  alleged  termination  of  their  lease,  after 
stating  that  it  had  been  confirmed  in  succession  by  different 
descendants  of  John  Sykes,  they  set  forth  a  proviso  contained  in  it 
to  the  effect,  that,  notwithstanding  the  term  of  twelve  years  granted 
by  the  lease,  they  should  have  power  (computing  the  time  from  the 
commencement  of  sinking  any  pit)  to  get,  sell,  and  raise  coals  till 
the  quantity  of  six  acres  should  be  gotten  and  disposed  of. 

Mr.  Malins  and  Mr,  J.  T,  Humphry ,  for  the  motion  : 

The  right  to  an  injunction  in  matters  of  trespass,  on  the  ground 
of  irreparable  mischief,  is  clear  from  the  cases  of  Mitchell  v.  Z>ar«(i), 
Earl  Cowper  v.  Baker  (2),  and  Thomas  v.  Oakley  (8).    *    *     * 

[  284  ]  (The  Vicb-Chancellor  referred  to  Vice  v.  Thomas  (4).) 

That  case  is  distinguishable  from  the  present.  There  the  petition 
prayed  delivery  up  of  possession,  and  did  not  pray  an  injunction  on 
the  ground  of  irreparable  waste.  That  was  a  mere  ejectment  bill ; 
it  sought  a  decision  as  to  the  title  at  law,  and,  consequently  upon 
that,  the  relief  of  an  account.  *  *  It  is  not  necessary  to  show 
the  plaintiffs'  possession  for  the  purpose  of  injunction  only  against 
trespass,  on  the  ground  of  irreparable  waste.  That  is  clear  from 
the  cases  in  which  such  injunctions  have  been  granted;  the  remedy 
having  been  granted  against  the  parties  actually  in  possession  as 
trespassers,  even  though  the  legal  title  was  doubtful;  the  object 
being  to  protect  the  estate  in  the  interim.  That  is  all  that  the 
plaintiffs  want  here.    *    *    * 

[  235  ]  Mr.  Wigram  and  Mr.  Elmsley,  for  the  defendants,  were  not 

called  upon  to  address  the  Court. 

(1)  6  Ves.  147.  (4)  Smirke*8     report    of     Vice    v. 

(2)  17  Ves.  128.  Thomas,  in  the  Court  of  the  Stan- 
ds) 11  E.  E.  181  (18  Yes.  184).               naries. 
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The  Vicb-Chancbllob  :  Haioh 

t. 
Whether  the  law  of  the  country,  in  its  actual  condition,  provides     Jaooab. 

for  the  protection  of  property  in  litigation,  pending  that  litigation, 
as  completely  or  effectually  as  in  the  present  state  and  habits  of 
society  is  sufficient  for  general  convenience, — whether,  since  the 
extensive  changes  which,  within  the  last  few  years,  the  Legislature 
has  introduced,  the  writ  of  estrepement,  (as  to  which  Fitzherbert, 
Brooke,  and  Coke,  furnish  or  refer  to  all,  or  almost  all,  the  useful 
learning),  is  a  remedy  that  remains  in  existence  or  can  be 
obtained, — whether,  with  reference  to  a  dispute  or  an  action,  such 
as  that  existing  between  the  present  parties,  that  or  any  such  writ 
ever  could  have  issued,  it  is  not  necessary  for  me  to  intimate  any 
opinion.  But  1  am  not  aware  of  any  authority  that  would  support 
me  in  saying,  that  the  Court  of  Chancery,  as  a  court  of  equity,  has 
jurisdiction  to  interfere  for  the  purpose  of  giving  relief  or  protection 
in  all  cases  such  as  those,  or  analogous  to  those,  or  within  the  same 
reason  and  principle  as  those,  in  which  the  writ  of  eatrepetnent  lies 
or  did  lie.  1  am  not,  however,  convinced  that,  where  a  man  is  in 
possession,  however  full  and  complete,  of  an  estate  by  a  title  simply 
and  merely  adverse  to  that  of  another  by  whom  the  estate  is, 
whether  at  law  or  in  equity,  claimed  against  him,  without  any 
privity  between  them,  such  a  state  of  things,  if  the  party  in  posses- 
sion, by  his  answer,  whether  truly  or  untruly,  swears  his  title  to  be 
Just  and  valid,  or  that  of  his  adversary  to  be  unjust  and  invalid, 
does  of  necessity  prevent  a  court  of  equity  from  interfering  (before 
any  judgment  at  law  or  decree  in  equity)  to  restrain  the  party  in 
possession  from  stripping  the  estate  of  its  timber,  pulling  down  the 
mansion-house  upon  it,  or  other  such  acts.  It  is,  I  think,  certainly 
true,  *that  the  Court  of  Chancery  does  not  treat  questions  of  [  *236  ] 
destructive  damage  to  property  now  exactly  as  it  did  forty  or  fifty 
years  back — that  its  protection  in  such  respects  is  more  largely 
afforded  than  it  then  generally  was.  [The  Yice-Chancellob 
illustrated  this  observation  by  referring  to  a  number  of  old  cases  in 
which  injunctions  had  been  refused,  and  to  some  later  cases  where 
they  had  been  granted,  including  Thomas  v.  Oakley  (i)  in  1811, 
Norway  v.  Rowe  (2)  in  1812,  Parrott  v.  Palmer  (3)  in  1884.  He  then 
continued  as  follows :] 

In  the  present  case,  both  parties  claim  in  effect  under  *the  same       [  *237  ] 
lessor  or  grantor;  for  the  lease  or  grant  under  which  the  defendants 

(1)  11  B.  E.  181  (18  Ves.  184).  (3)  41  E.  E.  149  (3  My,  &  K.  632). 

(2)  12  E.  E.  157  (19  Ves.  144). 
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Haioh  claim  was  made  by  one  Sykes,  in  1804.  Sykes  is  dead,  and  the 
jAoaAB.  grant  or  lease  to  the  plaintiffs  was  made  in  1842,  by  the  grandson 
or  grandsons  of  Sykes,  claiming  under  Sykes,  and  by  his  title. 

The  question  between  the  parties  is,  whether  the  lease  or  grant 
of  1804  has  expired,  or  been  abandoned,  so  as  to  be  incapable  of 
being  now  set  up ;  the  plaintiffs  alleging  the  affirmative,  the 
defendants  the  negative,  of  this  proposition.  The  case  seems  not 
to  have  the  analogy  to  Sayer  v.  Pierce  (i),  before  Lord  Hardwicke, 
which,  previously  to  referring  to  that  case  for  the  present  purpose, 
I  had  rather  thought  it  to  have.  Lord  Habdwickb  there  speaks  of 
a  possible  injunction. 

It  has  been  argued,  that,  to  the  extent  of  the  plaintiffs'  grant  or 
lease,  they  are  in  the  same  situation,  and  vested  with  the  same 
rights  against  the  defendants  in  respect  of  the  matter  in  dispute,  as 
if  the  plaintiffs  had  been  their  lessors.  If  this  is  so,  it  may  possibly 
be  unnecessary  to  consider  those  authorities  which  apply  only  to 
merely  adverse  claimants,  without  any  privity  of  title.  The  present 
case  may  possibly,  also,  be  substantially  distinguishable  from  the 
decision  (2)  to  which  I  referred  early  in  the  argument,  pronounced 
by  the  Lord  Warden  of  the  Stannaries,  with  the  concurrence  of 
certain  eminent  Judges  who  assisted  his  Boyal  Highness  on  that 
occasion.  That  the  decision  there  was  on  a  demurrer,  and  the 
matter  before  me  is  a  motion,  seems  of  little  or  no  consequence. 
If,  as  I  believe,  it  had  the  united  authority  of  the  Lord  Ghancbllob 
and  Lord  Brougham,  Mr.  Baron  Parke,  and  Sir  James  Wioram, 
those  learned  Judges  must  have  thought,  that  all  the  facts  there 
stated  by  the  plaintiff  in  his  bill,  or  petition,  if  taken  as  true,  were 
[  •2S8  ]  insufficient  to  warrant  any  judicial  interposition  *in  his  favour ; 
and,  supposing,  though  without  saying,  that  all  the  facts  stated  by 
the  present  plaintiffs,  in  the  bill  before  me,  though  taken  as  true, 
could  not  warrant,  were  the  cause  now  at  a  hearing,  any  decree  in 
their  favour,  I  ought  not  to  grant  an  injunction.  It  is  observable, 
that  the  bill  or  petition  in  Vice  v.  Thomas  does  not  appear  to  have 
prayed  an  injunction ;  at  least  so  I  understand  the  matter. 

The  defendants,  who  claim  a  right  to  do  what  they  are  doing, 
are,  it  is  true,  by  working  the  coal,  taking  away  the  very  substance 
of  the  property  ;  which  may,  in  a  sense,  be  perhaps  called  in  this 
case,  and  might  in  others  most  certainly  be,  waste  or  destruction  ; 
but,  on  the  other  hand,  it  is  the  only  mode  in  which  the  property 

(1)  1  Yes.  Sen.  232.  the    Stannaries,    reported    by    Mr. 

(2)  Vice  Y.  ThomaSt  in  the  Court  of      Smirke. 
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in  qnestion  can  be  usefully  enjoyed  or  made  available,  and  may       Haioh 
therefore,  in  a  sense  perhaps,  be  deemed  not  more  than  taking  the     jaooar. 
ordinary  nsufmct  of  the  thing  in  dispute ;  nor  is   unskilful  or 
unminerlike  working  established  against  the  defendants  to  my 
satisfaction,  nor  are  they  said  to  be  insolvent. 

On  the  whole,  whatever  my  impression  may  be  as  to  the  validity 
or  invalidity  of  their  title,  and  whatever  I  might  have  deemed  it 
right  to  do  in  the  absence  of  precedent  and  authority,  I  doubt  too 
much  of  my  ability  to  act  now  against  the  defendants  on  this 
motion,  consistently  with  precedent  and  authority,  to  render  it  in 
my  opinion  fit  that  I  should  do  so ;  especially  as  the  defendants 
have  been  working  the  coal  in  question  ever  since  August,  1844. 
The  bill  was  filed  not  before  26th  July,  1845.  An  action  was 
commenced  by  the  plaintiffs  in  February  last,  and  discontinued ; 
and  I  am  not  satisfied  that  they  might  not  have  brought  their 
pending  action  to  trial  at  these  Assizes,  if  so  disposed ;  which 
circumstances  are  not  by  any  means  matters  to  be  disregarded  in  a 
ease  or  for  a  purpose  such  as  the  present.  The  Lord  Chancellor 
can  be  applied  to. 

I  have  said  nothing  as  to  amending  the  bill  and  notice  of  motion, 
by  asking  a  receiver  and  manager,  because  I  *have  not  a  strong       [  *339  ] 
impression  that  I  could  accede  even  to  that  application  in  the 
present  position  of  the  action  and  question  between  the  parties. 


PANNELL   V.  HUELEY(l).  184b. 

(2  CoU.  0.  0.  241—246.)  '^'^' 

Bankers  may  be  made  liable  aa  constructdYe  tmatees  to  replace  trust       Knight 

money  standiog  to  the  credit  of  a  customer  which  they  have  by  his  ^*^o*»  V.'O. 
direction  knowingly  and  improperly  applied  towards  payment  of  a  balance         [  ^^^  ] 
due  from  him  on  his  private  account  with  the  Bank. 

In  the  year  1814,  the  plaintiff  Henry  Pannell  executed  a 
conveyance  of  his  real  and  personal  estate  to  three  trustees,  named 
Clarke,  Bussell,  and  Davy,  upon  trust  for  sale,  and  for  payment  of 
his  creditors. 

The  trustees,  some  time  afterwards,  opened  a  banking  account 
with  Messrs.  Skinner,  Brown,  &  Co.,  bankers,  GuUompton,  for  the 
use  of  Pannell's  estate,  and  the  account  was  headed,  ''Henry 
Pannell's  estate — Clarke,  Bussell,  and  Davy." 

(1)  Peririon  V.  8coU  (1878)  9  Ch.  D.  and  Oxon  Union  Bank  [1897]  2  Ch. 
198,  38  L.  T.  747 ;  Coleman  v.  Bucks      243,  66  L.  J.  Ch.  664,  76  L.  T.  684. 
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In  December,  1826,  the  firm  of  Skinner,  Brown,  &  (To.  was 
dissolved,  and  in  the  following  month  a  new  banking  firm  uras 
commenced  by  Skinner,  in  partnership  with  the  defendant  Harler, 
when  new  books  were  opened,  and  new  notes  issued  ;  but  the  boob 
of  the  former  firm  remained  in  possession  of  the  new  firm,  and  the 
accounts  of  many  of  the  customers  were  continued  with  them.  One 
of  the  accounts  so  continued  was  Pannell's  account,  which,  in 
consequence  of  the  trustee  Davy  having  survived  his  co-trustees, 
was  then  headed  **  Henry  Pannell's  estate,  per  Joseph  Davr, 
trustee."  From  1880  to  1884,  the  firm  of  bankers  consisted  of  the 
defendants.  Hurley,  Whitter,  and  Brown.  In  1884,  Brown,  who 
carried  on  a  separate  trade  as  a  clothier,  in  copartnership  with  his 
son  and  Davy,  became  bankrupt.  Pannell's  account,  headed  in  the 
manner  last  stated,  was  continued  in  several  successive  pass-books 
till  the  year  1838,  when  it  was  closed,  under  the  following 
circumstances. 

On  the  14th  February,  1883,  Davy,  being  indebted  to  the  banking 
house  in  the  sum  of  111.  16$.  9d.  on  his  private  account,  and  in  a 
sum  of  upwards  of  2501.  on  the  joint  account  of  himself  and  Brown 
&  Son,  and  having  8082.  128.  standing  to  his  credit  on  the  trust 
account,  called  *at  the  Bank  and  drew  two  cheques  on  the  trast 
account  for  the  respective  sums  of  111.  16$.  9d.  and  2362.  15$.  9d., 
making  together  808Z.  12^.,  and  directed  those  cheques  to  be  placed 
respectively  to  the  credit  of  the  two  other  accounts  above  mentioned. 
This  was  accordingly  done,  and  the  trust  account  for  1883  appeared 
in  the  books  of  the  Bank  in  the  following  form,  and  was  never 
afterwards  continued : 


1883.                            £    $.  d. 
Feb.  14.  Davy      .     .    71  16    9 
Brown,  Davy, 
&  Son      .  286  15     8 

1888. 
Jan.  1.  Balance. 
„  12.  Cash      . 

£    i.  I 
.259    0    6 
.    49  11    C 

jesos  12  0 

JE808  12   0 

Under  these  circumstances,  the  original  bill  was  filed  by  Pannell 
and  Francis  Huyshe  (the  latter  plaintiff  suing  on  behalf  of  himself 
and  all  other  creditors  of  Pannell,  parties  to  the  trust  deed)  against 
Hurley,  Whitter,  Brown,  who  had  obtained  his  certificate  under  his 
bankruptcy,  and  Davy,  praying  that  the  defendants,  or  some  of 
them,  might  be  compelled  to  refund  the  sum  of  308L  12f .  so  applied 
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in  discharge  of  the  before-mentioned  debts  of  712.  16$.  9d.  and     Pannell 
286/.  158.  Sd.  HuBiKY. 

The  defendants  Hurley  and  Whitter,  by  their  answer,  denied 
that,  except  as  might  appear  from  the  heading  of  the  accounts,  they 
had  any  notice  or  knowledge  that  the  sum  of  8082.  12$.  was  held 
upon  the  trusts  mentioned  in  the  bill,  or  that  the  dealing  therewith, 
as  before  stated,  was  a  breach  of  trust ;  and  they  stated,  that  the 
whole  of  the  transaction  as  to  drawing  the  cheques  took  place 
without  the  privity  or  knowledge,  in  any  manner,  of  either  of  them, 
or,  as  they  believed,  of  the  defendant  Brown.  It  appeared,  however, 
from  the  evidence  of  Francis  Leigh,  who  was  the  solicitor  for 
Pannell's  trust,  and  was  examined  *for  the  plaintiff,  that  the  [  *^43  ] 
defendant  Hurley  was  a  creditor  of  Pannell,  and  executed  the  deed 
and  attended  several  meetings  of  the  creditors,  one  of  which  was  as 
late  as  the  year  1880;  and  that  the  defendant  Whitter  was  in 
partnership  with  the  deponent  as  a  solicitor  in  1828,  when  several 
of  the  transactions  relating  to  Pannell's  trust  were  effected,  and,  in 
particular,  when  an  abstract  of  title  to  some  of  the  real  property  of 
Pannell  was  prepared  and  delivered ;  and  that  the  accounts  relative 
to  the  costs  of  these  transactions  were  regularly  entered  in  the 
books  of  Leigh  and  Whitter. 

After  some  of  the  answers  were  put  in,  the  plaintiff  Huyshe  died ; 
whereupon  a  bill  of  revivor  was  filed  by  the  plaintiff  Pannell  against 
the  original  defendants  and  Arthur  Abbott,  the  executor  of  Huyshe, 
requiring  an  answer  from  Abbott.  Abbott,  having  answered  the  bill 
of  revivor,  died,  and  the  suit  was  again  revived  against  his  executor, 
E.  W.  Paul. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Kenyan^  for  the  plaintiff : 

It  is  clear  that  the  bankers  concurred  in  the  breach  of  trust,  and 
are  liable:  Hill  v.  Simpson  (l),  Keane  v.  Robarts  (2),  M*Leod  v. 
I^rummond  (3). 

(The  Yioe-Ghamcellob  referred  to  Wilson  v.  Moore  (4).) 

Independently  of  the  heading  of  the  accounts,  it  is  shown  by  the 
witness  Leigh  that  they  had  direct  notice  of  the  trust. 

(Thb  Yige-Chancbllob  :  If  the  only  notice  to  the  bankers  had 

(1)  6  B.  B.  105  (7  YeB.  152).  (4)  36  B.  B.  272  (1  My.  &  K.  126, 

(2)  20  B.  B.  306  (4  Madd.  333).  337). 

(3)  11B.B.  41(17  Yes.  152). 
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Pannell     been  the  title  of  the  account,  this  might  have  been  a  case  of  more 
HuBLBT.      difficulty.) 

Brown  also,  it  is  submitted,  was  liable,  although  a  certificated 
bankrupt    He  was  a  party  to  the  fraud.    *    *    * 

[  244  ]  Mr.  Anderdon  and  Mr.  Rogers,  for  the  defendants  Hurley  and 

Whitter : 

The  question  is,  whether  the  exercise  of  the  power  which  the  law 
gave  to  this  trustee  was  inequitable.  He  had  a  legal  right  to  make 
the  transfer.  It  was  not  incumbent  on  him  to  continue  the  fund  as 
a  trust  fund.  He  might  have  repaid  the  money  the  next  day. 
How  can  the  bankers  be  affected  by  that  proceeding  ? 

(Thb  Yicb-Ghancellob  :  It  is  not  suggested  that  Davy  had  any 
right  to  the  money  himself.  The  bankers  owed  the  money  to  the 
trust  fund.  Do  they  cease  to  owe  it  in  consequence  of  what  Davy 
has  done  with  their  concurrence  ?) 

One  question  is,  whether  the  notice  which  they  originally  had  of 
the  trust  is  to  involve  the  consequences  of  notice  to  the  end  of  time. 
Another  question  is,  whether,  when  a  man  having  several  accounts 
at  a  banking  house,  pays  over  sums  of  money  from  one  account  to 
another,  the  bankers,  knowing  this,  are  answerable  for  a  breach  of 
trust  which  he  may  commit  in  so  doing.    *     *    * 

Mr.  Wigram  and  Mr.  Terrell,  for  the  defendant  Brown. 

[  246  ]  Mr.  Follett,  for  the  defendant  Paul. 

The  Vice-Chanobllor  : 

Money  is  due  from  A.  to  B.,  in  trust  for  C.  B.  is  indebted  to  A. 
on  his  own  account.  A.,  with  knowledge  of  the  trust,  concurs 
with  B.  in  setting  one  debt  against  the  other,  which  is  done  withont 
G.'s  consent.  Can  it  be  a  question  in  equity  whether  such  a 
transaction  can  stand  ?  There  is  nothing  more  in  the  case  than 
that.  The  debt  of  300L  and  a  fraction  remains  due  from  Hurley 
and  Whitter  to  the  trust  estate. 

[The  decree  directed  payment  into  Court  accordingly  by  the 
defendants  Hurley  and  Whitter  of  the  amount  due  from  them  to 
the  trust  estate,  with  interest  at  4  per  cent,  from  the  14th  February, 
1838.] 
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MIDDLETON  v.   POOLE.  i846. 

(2  CoU.  0.  0.  246-247.)  ^tme28. 

The  Court  will  not  order  an  executor  to  pay  into  Court  money,  which  he  ^^'®5''p 
daiins  by  his  answer  to  have  retained  in  satisfaction  of  a  debt  due  to  him  '''^^^■>  *'^« 
from  the  testator.  [  **•  ] 

This  was  a  creditors'  suit.  The  defendant,  the  executor,  by  his 
answer,  stated,  that  the  testator,  at  the  time  of  his  death,  was 
indebted  to  the  defendant  in  the  sum  of  3S2Z.  for  money  advanced ; 
and  that  he  the  defendant  had  retained  and  paid  that  sum  out  of 
the  assets  come  to  his  hands.  In  the  schedule  to  his  answer  he  set 
forth  a  list  of  receipts  and  pajmients ;  the  former  amounting  to 
1,152/.  15«.,  and  the  latter,  including  the  sum  of  S822.,  to  8952.  Qs.  Id. 

A  motion  was  now  made,  on  the  part  of  the  plaintiff,  founded  on 
the  usual  affidavit  verifying  the  casting  up  of  the  items,  that 
the  defendant  might  be  ordered  to  pay  into  Court  the  sum  of 
589L  Us.  5(2.,  being  the  difference  between  the  amount  of  receipts 
and  payments,  excluding  from  the  payments  the  sum  of  882Z. 

Mr.  W.  M.  James,  in  support  of  the  motion,  referred  to  the 
observations  of  Sir  James  Wigbam,  in  Tipping  v.  Power  (i). 

Mr.  Wigram  and  Mr.  Lewin  opposed  the  motion.    They  cited       [  247  ] 
A'tinn  V.  Barlow  (2). 

The  Yicb-Ghancbllob  : 
I  do  not  feel  bold  enough  to  make  the  order  as  to  the  8S2Z. 


INGLEFIELD  v.  C0GHLAN(8).  ^^^ 

(2  OoU.  0.  C.  247—253.)  J^y  ». 

A  bequest  of  1,000/.  stock  to  a  married  woman,  *'  solely  and  entirely  for       Knioht 
her  own  nBe  and  benefit  dnring  her  life,"  is  a  bequest  to  her  for  life,  for  her  Bbuob,  V.*0. 
separate  nse.  [  847  ] 

A\testator,  having  7,300/.  stock,  bequeathed  to  his  nephew,  J.  C,  200/. 
stock,  part  of  the  aforesaid  7,300/.,  in  order  that  he  might  be  effectually 
enabled  to  resist  by  law  any  attempt  to  deprive  him  of  the  little  property 
which  he  and  his  connexions  possessed  in  Crookhaven ;  and,  in  order  the 
better  to  deter  any  person  from  attempting  the  same,  he  requested  that 
200/.  of  the  above-named  stock  should  be  placed  in  the  National  Bank  of 
Ireland,  subject  to  the  control  of  the  said  J.  C,  and  the  testator's  niece, 
IL,  should  it  be  found  necessary  to  call  for  or  remove  it  from  the  Bank,  to 
defend  any  attempt  that  might  be  made  to  dispossess  them.  On  no  otiiier 
account  was  the  said  200/.  stock  to  be  removed  from  the  National  Bank ; 

(1)  68  B.  E.  113  (1  Hare,  405 ;  see         (3)  Inre  Tarsey'a  Trust  (1866) L.  E. 
p.  411.  1  £q.  561,  566,  35  L.  J.  Ch.  452. 

(2)  24  E  E.  242  (1  Sim.  &  St.  588). 
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IvaiiXriBLD  ^ut  the  interest  of  the  same  might,  neyertheless,  be  drawn  for  the  uae  and 

«.  benefit  of  the  said  J.  C. ;  the  principal  to  oontinue  in  the  Bank  for  ten  jeai^ 

Ck>OHLAK.  ^f^^  ^-^Q  testator's  deaUi,  at  the  expiration  of  which  time  it  mi^ht  be  with- 

drawn for  the  benefit  of  his  family,  provided  no  threat  or  intimation  of  a  claim 
was  made  against  the  property.  The  property  was  recovered  by  law  against 
J.  C,  in  the  testator's  lifetime,  and  the  testator  paid  the  costs  of  the  actios : 
Held,  that  J.  0.  was  entitled  to  two  legacies  of  200/.  stock  each,  absolutely. 

Testator,  by  will,  distributed  7,300/.  stock  amongst  several  legatsess 
except  200/.,  surplus  of  the  stock,  which  he  directed  to  be  applied  in 
defraying  any  necessary  expenses.  By  a  codicil,  dated  two  years  after  the 
will,  at  which  time  there  was,  by  reason  of  certain  erasures  made  in  his 
will,  a  much  larger  surplus  than  200/.  stock,  he  left  '*  the  saiplufl  of  his 
money  in  the  funds  '*  to  be  appropriated  as  his  executors  might  think 
proper  among  the  several  legatees.  By  a  subsequent  codicil,  dated  a  few 
days  after  the  former,  the  testator,  after  bequeathing  certain  anoff-boxee. 
&c.,  and  stating  that  there  appeared  **  a  surplus  remaining  after  the 
legacies  aforesaid  were  paid,"  begged  his  executor  to  distribute  the  same 
among  the  children  of  his  son  W.  There  was  property  of  inconsiderable 
amount  besides  stock,  to  which  the  residuary  bequest,  contained  in  the 
last  codicil,  might  be  applied :  Held,  that  that  bequest  did  not  operate  as  & 
revocation  of  the  bequest  of  the  siu^lus  of  the  funds  contained  in  the 
second  codicil. 

Testator  distributes  a  sum  of  stock,  except  a  small  part,  amongst  certain 
legatees,  as  to  one  of  whom,  X.  T.,  he  uses  expressions  of  resentment, 
and  says,  that  the  bequest  is  more  than  she  deserves.  By  a  codidl,  he 
leaves  the  surplus  stock  to  be  appropriated,  as  his  executors  think  proper, 
among  the  several  legatees.  The  executors,  in  appropriating  the  stock, 
cannot  omit  X.  T. 

The  will  of  Jeremiah  Coghlan,  R.N.,  C:B.,  in  his  own  handwriting, 
and  dated  the  11th  May,  1840,  [contained  the  following  passage]  : 

[  '248  ]  "  All  my  money  in  the  funds  of  the  Bank  of  England,  •namely 
7,800L  stock  Reduced  8^  per  cent.,  formerly  the  Old  4  per  cent. 
Stock  Annuities,  I  will  and  bequeath  as  follows:  To  my  sod, 
William  Marcus  Coghlan,  a  captain  in  the  East  India  Company's 
artillery,  now  serving  in  Bombay,  I  will  and  bequeath  1,0002.  stock 
of  the  aforesaid  7,800Z.  To  Mrs.  Grant,  wife  of  Captain  John 
Grant,  of  the  East  India  Company's  artillery,  and  now  serving  in 
Bombay,  I  will  and  bequeath  1,000Z.  stock  of  the  aforesaid  7,80W. 
stock,  solely  and  for  her  own  use  and  benefit  during  her  life  *'  (i). 

[  249  ]  *  *  The  testator  then,  after  giving  some  other  legacies  out  of  the 
same  stock,  amounting  in  the  whole  to  3,100Z.  stock,  stated  that  he 
should  dispose  of  the  remaining  2001.  stock  of  the  said  7,8001.  at 
the  conclusion  of  his  will.     *    *    ♦ 

(1)  These  amounts  of  1,000?.  stock  explain  the  testator's  statement  tbat 

and  1,000Z.   stock  were  written  over  200/.  stock  only  remained  undisposed 

erasures,  and  it  was  stated  that  the  of.    The  real  amount  undisposed  of 

amounts  originally  inserted   by   the  by  the  will  was  consequently  2,200^ 

testator  in  those  places  were  2,000/.  stock,  not  200/.  stock.— O.  A.  S. 
stock  and  2,000/.  stock,  which  would 
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The  testator  then,   [after  making  some  other  bequests  and]    ixroLxrxuD 
stating  that  he  had  between  200Z.  and  8002.  in  the  hands  of  his    cooujiv. 
agent,  Mr.  Mnspratt,  proceeded  as  follows:  "Of  the  2002.  stock 
remaining  undisposed  of  heretofore  in  this  will,  as  the  surplus 
of  the  7,800{.  32. 10s.  per  Cents.,  I  hereby  request  my  much  valued 
friend,  Ac  (i)  (whom  I  have  taken  the  liberty  to  nominate  as  my 
^executors  to  act  in  the  disposal  of  my  property  as  mentioned  in      [  *S60  ] 
the  foregoing  columns  and  according)  to  the  statement  which  I 
have  hastily  made  of  the  same,  and  to  defray  any  necessary 
expenses  out  of  the  surplus  2002."    And  the  testator  directed,  that, 
if  the  2002.  were  not  sufficient  to  defray  the  expenses,  they  were  to 
be  paid  out  of  the  money  in  the  hands  of  Mr.  Muspratt. 

The  testator,  by  a  codicil,  dated  the  9th  April,  1842,  [said,  "  I 
leave  the  surplus  of  my  money  in  the  funds  to  be  appropriated,  as 
my  executors  think  proper,  among  the  several  legatees] . 

By  a  codicil,  dated  the  25th  April,  1842,  the  testator,  [after 
making  some  specific  bequests,  said :]  As  there  appears  a  surplus 
remaining  after  the  legacies  aforesaid  are  paid,  which  I  beg  they 
may  be  with  all  possible  dispatch,  I  beg  my  friends  herein  named 
to  distribute  the  same  among  the  children  of  my  said  son  ^William,  [  «25i  ] 
now  in  England,  I  believe  near  Blackheath.  It  may  be  given  to 
their  grandmother  for  their  use  and  benefit." 

The  bill  was  filed  by  the  executors,  for  the  purpose  of  obtaining 
the  directions  of  the  Court. 

[One  of  the  questions  raised  was :  Whether  Mrs.  Grant  took  an 
absolnte  interest,  (either  restricted  or  not  during  her  life  to  her 
separate  use),  or  an  interest  for  life  only  in  the  1,0002.  stock, 
mentioned  in  connexion  with  her  name  ?  And  a  further  question 
was  raised :  Whether,  there  being  a  surplus  of  the  7,8002.  stock, 
it  was  to  be  considered  as  having  devolved  under  the  first  codicil  to 
the  executors,  for  the  purposes  mentioned  in  that  codicil,  or  under 
the  second  codicil,  to  the  children  of  William  Coghlan,  resident  in 
England?] 

Mr.  Simpkinson  and  Mr.  Borton,  for  the  plaintiffs.  [  262  ] 

Mr.  Dumergue,  for  the  defendants  William  M.  Coghlan  and 
John  Grant. 

(1)  Here  followed  the  names  and  together  with  the  words  included 
descriptions  of  two  executors ;  but  the  between  brackets,  were  afterwards 
name  and  description  of   the  latter,      erased  with  a  pen. 
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IHOLBRKLD  Mr.  HaUttt,  for  the  defendant  Mrs.  Grant. 

CooHLAV.  ^[^^  Malins  and  Mr.  SouthgtUe,  for  the  infant  children  of 

William  Ooghlan. 

Upon  the  first  point  it  was  observed,  that  it  was  clear  that  the 
testator  meant  to  dispose  of  the  whole  7,8002.  stock  absolatelj, 
and  not  to  reserve  out  of  it  any  reversionary  interest ;  and,  there- 
fore, as  it  was  possible  to  construe  the  1,000Z.  stock  as  absolately 
given  to  Mrs.  Grant,  the  will  ought  to  be  so  read.  The  gift  would 
be  absolute  if  the  words  **  solely  and  entirely  for  her  own  use  and 
benefit  during  her  life"  were  considered  as  inclosed  in  a  parenthesis. 
*  *  The  cases  of  MorraU  v.  Sutton  (i)  and  Reece  v.  Steel  (2)  were 
referred  to. 

Upon  the  [other]  point  it  was  argued,  in  favour  of  the  infant 
children  of  Major  Ooghlan,  that  the  testator,  when  he  made  the 
first  codicil,  must  have  considered  that  he  was  dealing  only  with 
the  small  surplus  of  200Z.  stock  mentioned  in  his  will,  and  must 
have  forgotten  the  circumstance  of  the  erasures.  It  was  evident 
that  he  did  not  think  he  was  disposing  of  so  large  a  surplus  as 
2,200Z.  But,  whatever  were  his  views  at  that  time,  the  bequest 
[  *268  ]  of  the  surplus  *stock  in  the  first  codicil  must  be  held  to  be  revoked 
by  the  bequest  of  the  surplus  in  the  last ;  otherwise  there  was  little 
or  nothing  upon  which  the  latter  bequest  could  operate,  as,  with 
the  exception  of  the  surplus  stock,  and  the  chattels  which  the 
testator  had  specifically  bequeathed,  his  property  was  of  small 
amount  in  value,  and  consisted  merely  of  specific  chattels,  as 
articles  of  furniture,  accoutrements,  snuff-boxes,  &c. 

The  Yioe-Ohancbllob,  upon  the  other  point,  said,  that  it  would 

be  too  dangerous,  for  the  sake  of  giving  all  the  effect  that  he 

could  wish   to  the  residuary  bequest  to  the  infant  children  of 

Major  Ooghlan,  to  hold  that  the  bequest  of  the  surplus  stock  to 

the  executors  contained  in  the  first  codicil  was  revoked   by  the 

second  codicil.    It  was  highly  probable  that  when  the   testator 

made  the  first  codicil  he  did  not  bear  in  mind  that  the  surplus 

stock  was  so  large ;  but  that  was  merely  matter  of  conjecture. 

The  first  codicil  must  stand  unless  controlled  by  the  second ;  but 

there  was  nothing,  in  his  opinion,  in  the  second  codicil  which  had 

that  effect.     The  residuary  gift  to  the  children  was  so  expressed  as 

to  embrace  other  property. 

(1)  55  E.  B.  149  (4  Beav.  478;  5         (2)  29  B.  B.  88  (2  Sim.  233). 
Beav.  100). 
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His  Hononr's  decision  on  the  first  point  will  appear  from  the   Inolbfibld 
minutes  of  the  decree.  Coohlan. 

Declare,  that  the  defendant  Mrs.  Grant  is  only  entitled  to  a  life 
interest  in  the  1,0002.  stock  legacy  given  to  her  for  her  separate 
use ;  and  that,  subject  to  sach  life  interest,  the  said  legacy  passes 
under  the  residuary  bequest  contained  in  the  first  codicil  to  the 
will  of  the  testator,  of  the  surplus  of  the  testator's  money  in 
the  funds. 


BURNHAM  V.  BENNETT.  i845. 

(2  CoU.  C.  C.  264—262 ;  S.  C.  9  Jur.  888 ;  8.  C.  1  De  G.  &  Sm.  513.)  ^^^Vj^  21. 

Under  the  old  law  of  husband  and  wife  a  post-nuptial  settlement  of  the   g^u^R  y  .q^ 
wife's  choses  in  action,  which  operated  in  restriction  of  her  beneficial  interest         p  ^54  1 
therein,  amounted  to  a  reduction  into  the  possession  of  the  husband  subject 
to  the  trusts  declared  by  the  settlement,  and  thus  defeated  the  wife's  original 
title  by  survivorship. 

By  a  marriage  settlement,  the  wife  has  power,  notwithstanding  "  her 
coverture,"  to  appoint  to  the  children  of  the  marriage ;  and,  in  default  of 
such  children,  she  has  a  power,  ''during  and  notwithstanding"  her 
coverture,  to  appoint  to  other  persons.  The  latter  power  cannot  be 
exercised  during  her  widowhood. 

By  an  indenture,  dated  the  17th  March,  1818,  made  between 
William  Stephens  and  Susanna  his  wife  of  the  one  part,  and 
Francis  Montgomery  and  John  Burnham  of  the  other  part,  after 
reciting  that  the  said  William  Stephens  had  lately  intermarried 
mih  the  said  Susanna  his  wife,  and  that  the  said  Susannah 
Stephens  was,  at  the  time  of  such  marriage,  possessed  of,  or 
interested  in,  or  entitled  to  the  sum  of  5002.,  secured  to  her  by  the 
promissory  note  of  her  brother,  John  Ward,  and  also  to  the  sum 
of  7001.,  42.  per  cent.  Bank  Annuities  ;  and  that  it  had  been  agreed 
that  Ward  should  give  his  bond  to  Montgomery  and  Burnham,  to 
secure  the  payment  of  5002.  and  interest ;  and  that  the  7002.  stock 
ehould  be  transferred  to  them  upon  the  trusts  after  declared  ;  and 
reciting  that,  in  pursuance  and  part  performance  of  the  said  recited 
agreement,  the  said  Susanna  Stephens  had,  on  or  before  the  day 
of  the  date  of  the  present  indenture,  by  and  with  the  consent  and 
approbation  of  her  husband,  the  said  William  Stephens,  duly 
transferred  the  said  sum  of  700Z.  stock  into  the  names  of  the  said 
trustees  in  the  transfer  books  kept  for  that  purpose  in  the  Bank 
of  England :  it  was  witnessed,  that  it  was  agreed  by  and  between 
all  the  said  parties  thereto,  that  the  said  promissory  note  should 
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BuBMHAM  be  given  up  and  cancelled,  and  that  a  bond,  as  before  mentioned, 
BxHirBTT.  should  be  given  by  Ward  to  the  trustees  for  securing  the  sum 
of  500Z.  and  interest.  And  it  was  thereby  covenanted,  concluded, 
declared,  and  agreed,  upon,  by,  and  between  all  the  said  parties 
[  *856  ]  thereto,  that  the  said  bond  was  so  given,  or  ^intended  to  be  given, 
by  the  said  John  Ward  to  the  said  trustees,  and  the  said  7001 
stock  was  so  assigned  and  transferred  to  them  upon  the  troste 
after  mentioned ;  that  is  to  say,  upon  trust  to  pay  the  dividends 
and  interest  to  William  Stephens  and  his  assigns,  during  his  life; 
and,  after  his  decease,  to  Susanna  Stephens  and  her  assigns  for 
her  life ;  and,  after  the  decease  of  the  survivor  of  them,  upon  trust 
to  pay,  transfer,  and  assign  the  capital  unto  and  amongst  all  and 
every  such  one  or  more  of  the  child  or  children  of  the  said  William 
Stephens  by  the  said  Susanna  his  wife,  in  such  parts,  shares,  or 
proportions,  at  such  tune,  in  such  manner  or  form,  and  subject  to 
such  conditions,  restrictions,  and  limitations  as  the  said  Susanna 
Stephens,  at  any  time  or  times,  notwithstanding  her  coverture,  by 
any  deed  or  writing,  with  or  without  power  of  revocation,  or  by  her 
last  will  and  testament,  in  writing,  or  by  any  writing  purporting 
to  be,  or  in  the  nature  of  a  will,  to  be  by  her  duly  signed,  sealed, 
and  delivered  in  the  presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,  should  give,  direct,  limit,  or  appoint  the  same ; 
and,  in  default  of  such  appointment,  upon  trust  to  pay  and  transfer 
the  said  stock,  monies,  and  premises,  to  and  amongst  the  children 
of  the  said  William  Stephens,  by  the  said  Susannah  his  wife,  as 
therein  mentioned ;  but,  in  case  there  should  be  no  such  child  or 
children,  then  upon  trust  to  pay,  assign,  and  transfer  the  said 
stock,  monies,  and  premises,  unto  or  amongst  such  person  or  persons, 
and  in  such  parts,  shares,  and  proportions,  at  such  times,  and  in 
such  manner  and  form,  and  subject  to  such  conditions,  restrictions, 
and  limitations  as  the  said  Susanna,  the  wife  of  the  said  William 
Stephens,  at  any  time  or  times,  during  and  notwithstanding  her 
coverture,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  or  by  her  last  will  and  testament,  in  writing, 
or  any  writing  purporting  to  be,  or  in  the  nature  of  a  will,  to  be  bj 
her  duly  executed  in  manner  aforesaid,  should  give,  direct,  limit, 
[  *S56  ]  or  ^appoint  the  same ;  and,  in  default  of  such  appointment,  upon 
trust  to  pay  and  transfer  the  same  stock,  trust  monies,  and  pre- 
mises, unto  the  said  William  Stephens,  his  executors,  administrators, 
and  assigns. 
The  stock  was  transferred,  and  the  bond  was  executed,  according 
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to  the  settlement.    It  did  not  appear,  however,  that  the  promissory     bubkhak 
note  had  been  cancelled.  Bmtniwn. 

There  was  no  issue  of  the  marriage.  The  husband  died  in  the 
jear  1819,  and  the  wife  in  1840. 

The  bill  was  filed,  by  the  surviving  trustee  under  the  settlement, 
against  the  executor  and  the  residuary  legatee  of  the  husband,  and 
against  the  person  named  as  executor  under  a  testamentary  instru- 
ment, alleged  to  have  been  executed  in  1816  by  the  wife,  and  certain 
persons  claiming  the  trust  funds  by  virtue  of  that  instrument, 
praying  that  it  might  be  declared  who  was  entitled  to  the  trust 
fonds,  namely,  the  500Z.  secured  by  the  bond,  and  the  7002.  stock. 

The  first  question  was,  whether  the  husband  had  reduced  the 
funds  into  possession,  so  as  to  be  entitled,  in  default  of  children, 
and  in  default  of  a  valid  appointment  by  the  wife,  to  the  absolute 
interest  on  the  death  of  his  wife. 

Mr.  RmseU  and  Mr.  Hall,  for  the  plaintiff. 

Mr.  Teed  and  Mr.  Fooka,  for  the  executors,  and  some  of  the 
parties  beneficially  interested  under  the  wife's  will,  [cited  Ryland  v. 
Smith  (1),  Wall  v.  Tomlinson  (2),  Wildman  v.  Wildman  (8),  Scawen  v. 
Blunt  (4),  and  other  cases]. 

Mr.  CliandUss,  for  the  defendant  John  Ward,  (whose  debt  for  [  358  ] 
500/.  had  been  conditionally  remitted  by  the  will  of  Mrs.  Stephens), 
contended,  that,  the  note  being  uncancelled,  the  money  due  upon 
it  must  be  considered  as  never  having  been  received  by  the  trustees; 
and,  consequently,  that,  as  to  that  portion  of  the  trust  fund,  the 
wife's  right  by  survivorship  must  prevail.  In  Wombwell  v.  Later  (5) 
the  trustees  actually  received  the  money. 

(1)  1  My.  &  Or.  53 ;  wbere,  by  the  trustees,  who  reoeived  and  held  the 

dkectionof  a  husband,  the  executors  of  proceeds  u|K>n  the  like  trusts:  Held 

i  ^rill  transferred  stock  held  by  them  that  the  reversionary  interest  passed 

in  trust  for  his  wife  into  the  names  of  under  the  will  of  the  wife,  who  sur- 

other  trustees  to  hold  for  her  separate  vived  her  husband. — 0.  A.  S. 

uae :  Held  no  reduction  into  posses-  (o)  2  M.  &  S.  393  ;  where  a  husband 

gk>n.— O.  A.  S.  who  had  committed  acts  of  bankruptcy 

(2]  10  B.  R.  212  (16  Yes.  413).  and  who  was  legally  entitled  to  recover 

(3)  7  R.  B.  153  (9  Yes.  174).  money  due  to  his  wife  on  a  bond, 

(4)  7  Yes.  294.  Beal  estate  was  assigned  the  bond  to  trustees  by  way 
vested  in  trustees  upon  trusts  imder  of  post-nuptial  settlement :  Held  that 
which  a  married  woman  had  a  rever-  the  settlement  could  not  be  supported 
Fionary  interest.  By  consent  of  all  as  against  the  assignees  in  bankruptcy 
parties,  the  real  estate  was  sold  by  the  of  the  husband. — O.  A.  S. 
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BuRNHAM  Mr.  Teed: 

V. 

Benvbtt.         Wonibwell  v.  Laver  and  Ryland  v.  Smith  cannot  stand  together. 

Mr.  SidebotUm,  Mr.  Prior,  and  Mr.  Schomberg  appeared  for 
other  defendants. 

The  Vicb-Chancbllor  : 

The  facts  of  this  case  are  these  :  A  woman,  being  the  payee  of  a 
promissory  note,  or  at  least  holding  a  promissory  note,  and  having  a 
legal  title  to  receive  the  money,  and  having  also  stock  standing  in 
her  name,  marries,  and  after  the  marriage  the  husband  determines  on 
this  course:  he  directs  a  settlement  to  be  made,  upon  certain  trusts, 
of  both  the  promissory  note  and  the  stock,  and  that  the  person 
from  whom  the  promissory  note  was  due  shall  give  a  bond  instead 
of  it,  that  the  bond  shall  be  to  certain  trustees  for  the  purposes 
of  the  settlement,  and  that  the  stock  shall  be  transferred  to  the 
trustees  for  those  purposes.  This  is  done.  The  trustees  accept 
the  trust ;  the  maker  of  the  promissory  note  gives  the  bond  to  the 
trustees,  and  the  husband  transfers,  or  causes  to  be  transferred, 
the  stock  into  the  names  of  the  same  trustees.  I  am  of  opinion 
that  the  whole  of  the  facts  which  I  have  mentioned  must  be  con- 
sidered as  forming  one  transaction ;  and,  treating  them  as  forming 
one  transaction,  that  there  was  a  complete  reduction  into  posses- 
sion, as  against  the  wife's  right  by  survivorship.  It  is  suggested, 
[  *259  ]  that  the  promissory  note  has  not  been  destroyed,  *that  it  is  now 
in  existence.  Assuming  it  to  be  so,  I  think  that  circumstance 
immaterial,  because  it  is  plain,  upon  the  facts,  that  the  bond 
was  given  in  satisfaction  of  the  note,  and  that  no  action  could 
afterwards  be  sustained  upon  the  note ;  it  was  gone  by  satisfac- 
tion. The  note,  therefore,  was  no  more.  The  mere  circumstance, 
that  the  paper  exists  undestroyed,  if  it  does  exist  undestroyed, 
is  nothing.  It  cannot  be  truly  said  that  the  husband,  having 
a  right  to  receive  the  money,  and  to  transfer  the  stock  into  his 
own  name,  could  not  effectually  cause  the  note  and  the  stock  to 
be  vested  in  other  persons.  Such  a  proposition  has  not  been, 
and  could  scarcely  be,  advanced.  The  mere  name  into  which  the 
stock  is  transferred,  the  mere  hand  into  which  the  money  is  paid, 
is  immaterial.  I  agree,  that,  in  the  case  of  a  woman  having  a  chose 
in  action,  whether  legal  or  equitable,  the  mere  circumstance  of  the 
legal  title  being  changed  (without  more)  does  not  in  general  affect 
her :  as,  for  instance,  if,  in  this  case,  instead  of  an  agreement  for 
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a  settlement  having  been  entered  into,  and  an  effectual  arrange-  Burrhak 
ment  made  for  that  purpose^  the  husband  had  had  in  his  mind  a  bbmnstt. 
floating  or  uncertain  idea  of  making  a  settlement,  and,  with  a  view 
to  that  object,  had  procured  the  debtor  to  give  his  bond  to  A.  B. 
or  C.  D.,  and  before  he  had  resolved  on  any  trust,  or  before  any 
trust  was  declared,  had  died  ;  in  all  probability  the  wife's  right  by 
survivorship  would  not  have  been  affected,  because  only  the  legal 
title,  and  not  the  beneficial  interest,  would  have  been  affected. 
Possibly,  also,  a  case  of  difficulty  might  have  arisen,  such  as  that 
mentioned  by  Mr.  Fooks.  If,  for  instance,  the  husband,  having 
caused  the  legal  title  to  be  changed,  and  done  nothing  else,  had 
afterwards,  by  a  distinct  transaction,  made  a  declaration  of  trust, 
there  being  a  plain,  sensible  chasm  between  the  two  transactions, 
the  wife's  title  would  possibly  not  have  been  affected.  But  that 
*is  not  this  case ;  here  the  whole  of  the  circumstances  form  one  [  *260  } 
single,  complete,  and  entire  transaction.  The  husband  might  have 
released  the  debt,  but  he  does  not ;  he  determines  to  have  a  bond 
instead  of  the  promissory  note,  and  to  have  it  settled  upon 
certain  trusts.  All  this  is  done,  and  there  is  a  declaration  of 
the  trusts.  I  am  of  opinion  that  it  is  as  binding  and  effectual  a 
transaction  as  if  he  had  received  the  money  himself.  So  with 
the  stock. 

With  Scawen  v.  Blunt  I  entirely  agree.  With  the  result  of  each 
of  the  cases  of  WaU  v.  Tomlinson  and  Ryland  v.  Smith  I  also  agree, 
whether  with  everything  that  is  reported  to  have  been  said  by  the 
GouBT  on  either  occasion,  I  need  not  say.  With  the  substantial 
result  of  those  cases  I  agree,  for  this  reason:  as  I  understand  them, 
the  property  had  been  made  to  change  hands  with  a  view  to  an 
intended  settlement:  in  each  case  the  change  was  such,  the 
circumstances  were  such,  that,  if  the  settlement  were  treated  as 
effectual,  the  wife  was  entitled;  but  if  the  settlement  were  not 
effectual,  then  there  was  no  trust,  and  nothing  but  the  legal  title 
changed  ;  and  therefore,  in  that  view,  the  wife  was  entitled.  With 
reference  to  the  case  of  Wombwell  v.  Laver,  as  it  is  not  necessary 
to  intimate  any  opinion  upon  it,  I  wish  to  be  considered  as  not 
doing  so.  I  decide  this  case  as  I  should  have  done  if  Wombwell  v. 
Laver  had  never  existed. 

The  other  question  was,  whether  [a  paper  writing  dated  the      Juiyn. 
20th  of  August,  1816,  purporting  to  be  a  testamentary  appointment 
in  execution  of  the  power  by  Mrs.  Stephens,  with  a  codicil  annexed. 


206  1845.    CH.    2  COLL.  C.  C.  260—262.  [e.b. 


BusvBAM     dated  the  28rd  February,  1840]  (i),  was  a  valid  execution  of  the 

Bkhhktt.     second  power  contained   in  the  settlement.    *The  parties  who 

[  *26i  J       disputed  its  validity  alleged  that  [the  paper  writing]  was  neither 

sealed  nor  properly  attested,  and  that  there  was  no  proof  that  it 

had  been  made  during  coverture.  | 

Mr.  Teed  and  Mr.  Fooks,  without  admitting  that  the  power 
had  been  executed  at  any  other  time  than  during  coverture,  never- 
theless contended  that  it  was  not  necessary  that  it  should  be 
executed  during  that  time.  They  referred  to  Horseman  v.  Abbey  (2), 
Peacock  v.  Monk  (s),  Pride  v.  Fooks  (4). 

The  Yicb-Chancbllob  : 

This  property  could  not  be  settled  without  the  husband's  consent. 
It  was  settled,  first  of  all,  on  the  children  of  the  marriage,  and,  as 
I  understand  it,  of  that  marriage  only,  in  such  shares  and  manner 
as  the  wife  should,  at  any  time  or  times,  notwithstanding  her 
coverture,  by  any  deed  or  deeds,  whether  with  or  without  power 
of  revocation,  or  by  her  last  will  and  testament,  in  writing,  drc, 
(following  a  form  usually  adopted  in  such  cases),  direct  or  appoint. 
Now,  it  may  be  said  that  the  words  "  notwithstanding  her  cover- 
ture '*  might  not  have  prevented  her  from  making  an  appointment 
in  favour  of  her  children  when  a  widow.  I  give  no  opinion  upon 
that  point.  But  the  intention,  that  she  should  appoint  in  favour 
of  her  own  children  of  that  marriage  when  a  widow,  was  well 
consistent  with  the  intention,  that,  if  there  were  no  children  of 
that  marriage,  she  should  not  appoint  to  any  one  else.  The  two 
matters  are  very  distinct :  when  the  instrument  comes  to  provide 
for  the  possible  event  of  there  being  no  children,  the  phraseology 
is  changed.  It  is  not,  as  it  was  before,  "  notwithstanding  her 
coverture,"  but  the  expression  is,  *' during  and  notwithstanding  her 
[  ^262  ]  coverture."  I  think  that  the  ^husband  may  probably  have  been 
very  willing  to  allow  the  wife  to  appoint  to  his  children  when  a 
widow,  but  not  so  well  content,  in  default  of  children,  to  give  her 
the  power  of  making  a  will  in  favour  of  any  one  who  might  obtain 
an  influence  over  her  after  his  death. 

(1)  The  original  report  here  iniro-  from  1   De  G.   &  Sm.  514 — 518.  i- 

duces  some    confusion    between    the  given  below,  commencing,  jw«<,  p.  20T. 

paper  writing  and  the  codiciL    This  is  — O.  A.  S. 

corrected  by  the  further  report  of  the  (2;  21  B.  R.  188  (1  J.  &  W.  381). 

proceedings     under     the     inquiries  (3)  2  Yes.  Sen.  190,  191. 

directed  by  his  Honour  on  the  present  (4)  50  B.  B.  227  (2  Beav.  430). 
occasion.    The  further   report  taken 
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(His  Honour  then  addressed  himself  to  the  other  questions,  and  bubnham 
concluded  by  directing  certain  inquiries,  with  a  view  to  the  future  bbhhktt. 
argument  of  those  questions.) 

[The  further  report  of  the  proceedings  consequent  upon  these 
inquiries  is  taken  from  1  De  G.  &  Sm.  518 — 518. 

The  paper  writing  dated  the  20th  August,  1816,  is  there  described 
as  follows :] 

It  was  written  on  three  sides  of  a  sheet  of  letter-paper,  which        1847. 
was  folded  up,  and  sealed  outside  only,  and  indorsed,  "  The  Will  of       ^^^f^ 
S.  Stephens."  [iDeG.dc 

It  began  as  follows : 

"On  this  day,  August  20th,  1816.    This  is  to  certify,  that  I, 
Susannah  Stephens,  now  wife  of  William  Stephens,  of  the  parish 
of  Gourtenhill,  in  the  county  of  Northampton,  being  of  sound  mind, 
and  authorised  and  empowered  by  "^deed  to  give  and  bequeath  my       [  *615  ] 
property  as  follows :  I  give  and  bequeath,"  &c. 

(Then  followed  various  bequests,  and  the  document  concluded 
thus :) 

"  This  is  my  last  will  and  pleasure,  to  the  exclusion  of  every 

other.    As  witness  my  hand  and  seal,  this  date  before  mentioned. 

"Susannah  Stephens. 
"Morris  Ward. 

"  J.  Ward." 

The  whole  appeared  to  be  in  one  handwriting,  except  the  names 
"Morris  Ward,  J.  Ward."  The  defendants,  who  disputed  the 
validity  of  the  appointment,  alleged  by  their  answer,  that  this 
paper  was  a  fabrication,  and  was  in  fact  not  written  before  1826 ; 
and,  as  evidence  of  this,  the  defendants  alleged,  on  information 
and  belief,  that  in  1825  a  case  had  been  laid  before  Sir  Samuel 
Bomilly,  as  to  whether  a  valid  appointment  could  then  be  made  by 
Mrs.  Stephens,  her  husband  being  then  dead,  and  that  the  opinion 
was  in  the  negative.  The  answer  also  alleged  other  circumstances 
impeaching  the  genuineness  of  the  document,  but  no  evidence  was 
gone  into  by  any  of  the  parties  to  the  cause. 

By  the  decree  it  was  referred  to  the  Master  to  inquire  whether  the 
instrument  was  made  during  the  coverture  of  Susannah  Stephens, 
and  at  what  time  her  signature  was  written,  and  at  what  time  or 
times,  and  for  what  purpose,  the  names  of  Morris  Ward  and  J.  Ward 
at  the  foot  of  the  instrument  were  written,  and  in  what  manner 
and  form,  and  with  what  ceremonies  (if  any)  the  said  Susannah 
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BuBNBAM     Stephens  executed  the  said  instrument,  and  in  whose  presence, 
BxNNSTT.     fti^d  under  what  circumstances,  the  three  signatures  were  made. 

The  Master,  by  his  report  of  June  80,  1847,  found  that  a  will  of 
the  said  Susannah  Stephens  had  been  produced  to  him,  which  \ros 
written  on  three  sides  of  a  sheet  of  letter-paper,  and  signed  by  her; 
[  *516  ]  and  that  the  document  itself,  *and  the  signature  thereto,  appeared 
to  be  in  one  and  the  same  handwriting.  That  there  was  not  any 
written  form  of  attestation  thereto,  but  that  the  names  "Morris 
Ward"  and  "J.  Ward"  were  written  at  the  foot  thereof,  as  witnesses. 
And  he  found  that  the  plaintiff  had  contended,  before  him,  that 
this  instrument,  which  was  dated  the  20th  day  of  August,  1816. 
was  not  upon  the  face  of  it  a  good  and  valid  execution  of  the  power 
of  appointment  given  to  Susannah  Stephens  by  the  settiement; 
inasmuch  as  by  the  said  settlement  it  was  required  that  the  instra- 
ment  to  be  made  in  exercise  of  such  power,  should  be  sealed  bj 
her.  And  he  found,  from  the  affidavit  of  a  defendant,  named 
Bobert  Stone,  before  referred  to,  that  the  said  instrument,  dated 
the  20th  day  of  August,  1816,  with  a  codicil  thereto  annexed,  was 
delivered  by  the  said  Susannah  Stephens  to  him,  the  said  defen- 
dant, Robert  Stone,  on  the  28rd  day  of  February,  1840,  which  is 
the  day  upon  which  the  said  codicil  is  dated ;  and  that  the  said 
defendant,  Bobert  Stone,  delivered  the  said  instrument,  together 
with  the  said  codicil,  to  Mr.  George  P.  Hester,  the  solicitor  of  the 
said  Susannah  Stephens,  by  whom  the  said  codicil  was  prepared ; 
and  that  the  said  instrument  and  codicil  remained  in  the  possession 
of  the  said  George  P.  Hester  until  the  decease  of  the  said  Susannah 
Stephens.  And  that  the  said  defendant,  Bobert  Stone,  and  Susan 
his  wife,  stated  they  had  made  diligent  inquiries  for  the  purpose  of 
discovering  where  the  said  Morris  Ward  and  J.  Ward,  the  attesting 
witnesses  to  the  said  will,  resided,  and  whether  they  were  alive  or 
dead ;  and  they  had  been  informed,  and  believed,  that  the  said 
Morris  Ward  was  dead;  and  that  all  the  inquiries  which  the 
defendants  had  caused  to  be  made  after  the  person  intended  to  be 
designated  by  the  name  of  J.  Ward  had  proved  unsuccessful,  though 
the  defendants  had  discovered  two  persons  of  the  name  of  WardJ 
the  initial  letters  of  whose  names  are  ''  J,"  but  each  of  whom 
denied  that  he  was  the  attesting  witness  to  the  will  of  the  said 
[*6i7]  Susannah '''Stephens;  and  that  in  consequence  of  the  great  lap^ 
of  time  which  had  taken  place  since  the  execution  of  the  said  will 
of  the  said  Susannah  Stephens,  and  there  being  no  address  annexed 
to  the  names  of  the  witnesses  attesting  the  same,  and  the  said 
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defendants  being  personally  unacquainted  with  such  witnesses,  Burnham 
&Dd  the  defendants,  John  Ward,  John  Galliers,  James  Galliers,  bbknbtt. 
and  Sarah  Galliers,  refusing  to  give  the  defendants  any  informa- 
tion on  the  subject,  they,  the  said  defendants,  were  unable  to 
adduce  any  evidence  in  support  of  the  said  instrument;  and 
neither  of  the  persons  whose  names  were  attached  to  the  said 
instroment  as  witnesses  being  produced  before  the  said  Master, 
and  the  witnesses  who  had  been  examined  vivd  voce  before  him 
denying  any  knowledge  of  the  said  instrument,  or  having  seen  it 
previously  to  its  being  exhibited  to  them  in  his  presence,  or  when 
prodaoed  in  Court  on  the  hearing  of  this  cause,  and  alleging  them- 
selves to  be  unacquainted  with  the  fact  of  the  said  Susannah 
Stephens  having  made  any  will,  otherwise  than  by  hearsay,  or 
having  any  knowledge  of  the  time  of  her  making  any  will,  if  made, 
the  said  Master  was  unable  to  state  further  than  appeared  upon 
the  face  of  the  instrument  itself,  whether  the  same  was  made 
daring  the  coverture  of  the  said  Susannah  Stephens ;  but  such 
instrument  bearing  date  the  20th  day  of  August,  1816,  and  the 
said  William  Stephens  dying,  as  the  said  Master  had  before  stated, 
in  the  year  1819,  it  would  appear  to  him  that  the  same  was  made 
during  the  coverture  of  the  said  Susannah  Stephens,  and  that  the 
signature  of  the  said  Susannah  Stephens  was  written  at  the  time 
the  said  instrument  purports  to  bear  date.  But  at  what  time  or 
times  the  names,  Morris  Ward  and  J.  Ward,  or  either  of  them,  at 
the  foot  of  the  said  instrument,  were  or  was  written,  or  by  whom 
finch  names  were  respectively  written,  the  Master  was  not  able,  by 
any  evidence  laid  before  him,  to  state ;  but  if  such  names  were 
written  by  the  persons  themselves,  there  was  no  doubt  but  that  the 
same  were  written  as  witnesses  *to  the  signing  of  the  said  instru-  C  '518  ] 
ment  by  the  said  Susannah  Stephens.  And  the  Master  was  unable 
to  state,  from  any  evidence  before  him,  in  what  manner  and  form, 
if  at  all,  and  with  what  ceremony  or  ceremonies,  if  any,  the  said 
Susannah  Stephens  executed  the  said  instrument,  or  in  whose 
presence,  and  under  what  circumstances,  the  signatures  were  made, 
otherwise  than  appeared  upon  the  face  of  the  said  instrument  itself. 

Mr.  Wigram,  Mr.  Teed,  Mr.  ChandlesB,  Mr.  Schomberg,  and 
Mr,  Fooks,  appeared  for  the  different  parties.    *    ♦    * 

The  Vicb-Ghancellob  said,  that  the  burthen  of  proof  was  upon 
those  who  maintained  the  validity  of  the  appointment.  His  Honour 
was  of  opinion  that  the  evidence  was  insufficient. 

E.E. — ^VOL,  LXX.  14 
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»8«.  TWINING  V,  POWELL, 

JMf  17,  24. 

(2  ColL  0.  C.  262—268.) 

Bbuob,  V.>G.  ^  testatrix,  in  loco  parentiB  to  M.,  bequeathed  lO.OOOZ.  sterling  to  IL, 

r  9  Cnll  C  C  ^^^  afterwards  transferred  12,000/.  Consols  into  the  joint  names  ol  herself 

262  1  *    '  '^^  ^*  -  Held,  under  the  circumstances  of  the  case,  that  the  transfer  vas 

an  ademption  or  satisfaction  of  the  legacy. 

A  legacy  is  given  to  M.,  with  a  contingent  limitation  oyer  to  N.  in  the 
event  of  M.  dying  without  children.  The  legacy  to  M.  is  adeemed  by  a 
subsequent  gift  to  M.,  in  the  lifetime  of  the  testatrix,  to  which  no 
limitation  in  favour  of  N.  is  attached.  The  legacy  is  not  merely  adeemed 
as  to  M.,  but  also  extinguished  as  to  N. 

Devise  of  the  house  in  Camden  Place,  and  "  all  therein,"  to  M.  for  life ; 
"at  her  death  I  give  and  bequeath  the  house,  &c.,  &c,  to  my  ne|^w  T. 
and  his  heirs."  After  the  death  of  M.,  T.  is  entitled  to  all  the  dxattda 
which  were  in  the  house  at  the  testatrix's  death,  except  the  consumable 
articles. 

Elizabeth  Welsh,  by  her  will,  dated  the  6th  December,  1841, 
bequeathed  as  follows :  '*  In  the  name  of  God,  Amen.  I,  Elizabeth 
Welsh,  widow,  of  Camden  Place,  Bath,  do  make  and  publish  this 
my  last  will  and  testament.  I  desire  to  be  buried  in  the  vault  with 
my  dear  husband,  without  parade.  I  desire  that  all  my  debts  and 
legacies  be  paid  within  half  a  year  from  my  death.  I  appoint  my 
brother,  James  Powell,  my  nephew,  Aldred  Twining,  and  Doctor 
Gockbum,  dean  of  York,  my  executors ;  and  I  give  200Z.  to  each. 
I  give  to  my  brother,  John  Kobert  Smythies,  1,0(X)Z. ;  and  to  my 
sister,  Elizabeth  Mary  Twining,  l.OOOZ. ;  and  to  each  of  their 
children,  1002.  I  give  to  my  dear  adopted  child,  Lydia  Mosse,  if 
residing  with  me  at  my  death,  or  not  permanently  absent,  10,00(M. 
money.  (The  house  in  Camden  Place,  and  all  therein,  to  hold  for 
[  *263  ]  her  life.  At  her  death  I  give  and  bequeath  *the  house,  &o.  &c.,  to 
my  nephew  and  god-son,  Eichard  Twining,  and  his  heirs.)  I  give 
to  the  school  at  Lymstone,  built  by  me,  200Z«  To  the  five  follow* 
ing  charities  in  Bath,  200Z.  each.  (Here  followed  the  names  of 
five  charitable  institutions,  and  some  further  pecuniary  bequests.) 
All  the  rest  of  my  real  and  personal  property  to  my  brother  and 
niece,  James  and  Mary  Powell ;  and,  should  Lydia  Mosse  or  Marr 
Powell  have  no  children,  at  their  death  I  wish  the  property  I  have 
so  left  to  be  given  in  charity.  In  stating  this  I  am  fulfilling  my 
dear  departed  husband's  wish." 

The  bill  was  filed  by  Aldred  Twining,  against  the  other  executors 
and  the  several  parties  interested  in  the  questions  raised  by  the 
bill,  for  the  purpose  of  obtaining  the  direction  of  the  Court  in  the 
administration  of  the  testatrix's  estate.    The  questions  raised  werSt 
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1st,  Whether  a  transfer  which  had  been  made  by  the  testatrix  in  Twining 
her  life,  of  the  sum  of  12,0002.  Consols  into  the  joint  names  of  powbll. 
herself  and  Ljdia  Mosse,  operated  as  an  ademption  and  satisfaction 
of  the  bequest  of  10,000Z.  sterling  to  Lydia  Mosse.  2ndly,  What 
was  the  effect  of  the  words  "  Ac.  &c."  in  the  gift  of  the  "  house  &c.&c." 
(the  house  being  freehold)  to  Bichard  Twining  and  his  heirs. 
Srdly,  What  was  the  true  construction  of  the  gift  W  the  residue ; 
and  whether,  in  any  event,  the  gift  over  of  the  property  men- 
tioned in  the  residuary  clause  in  favour  of  charity  was  good. 
4thly,  Supposing  the  legacy  of  10,000Z.  to  have  been  satisfied  as 
regarded  Lydia  Mosse,  yet  whether,  in  the  event  of  her  dying 
without  leaving  a  child,  it  was  to  be  considered  as  extinguished,  so 
as  not  to  be  applicable  to  charitable  purposes. 

With  reference  to  the  first  point,  the  Master  found  that  the 
testatrix,  in  a  conversation  with  her  banker,  which  took  place  in 
May,  1842,  inquired  of  him  in  what  manner  she  could  save  the 
legacy  duty  on  the  sum  which  she  had  given  to  Lydia  Mosse  by  her 
will,  and  whether  a  transfer  of  stock  into  the  joint  names  of  herself 
and  Lydia  Mosse  would  have  that  effect ;  that  the  banker  expressed 
bis  belief  *in  the  affirmative,  but  thought  it  advisable  to  consult  his  [  *264  ] 
solicitors  on  the  subject ;  and  that  he  afterwards,  by  letter,  com- 
manicated  to  the  testatrix  the  opinion  of  the  solicitors,  which  was 
to  the  effect  that  the  plan  proposed  would  effect  the  wishes  of  the 
testatrix,  but  there  should  be  some  letter  or  some  document  to  be 
kept  by  Lydia  Mosse,  showing  what  were  the  testatrix's  intentions 
in  making  the  transfer.  That  the  testatrix  afterwards,  in  the 
months  of  June  and  July,  1842,  caused  a  transfer  to  be  made 
through  the  same  banker  of  several  sums,  amounting  in  the  whole 
to  12,0002.  Consols,  into  the  joint  names  of  herself  and  Lydia 
Mosse.  The  Master  also  found,  that  the  words  *^  10,000Z.  money  " 
in  the  original  will  of  the  testatrix  were  crossed  out  in  ink ;  and 
that  a  memorandum  was  added  at  the  foot  of  the  will,  in  the  hand- 
writing of  the  testatrix,  in  these  words :  "  I  have  erased  the  gift 
of  10,0001.  to  Lydia  Mosse,  having  provided  for  her  in  my  life. 
EmzABBTH  Welsh,  July  8th,  1842."  That  the  erasure  and  memo- 
random  were  not  contained  in  the  probate  copy  of  the  will,  not 
having  been  attested.  The  Master  further  found,  after  stating 
certain  circumstances  connected  with  that  subject,  that  the  testatrix 
had  for  many  years,  and  at  the  time  of  her  decease,  stood  in  loco 
parentis  to  Lydia  Mosse ;  and  that  Lydia  Mosse  was  residing  with 
her  at  the  time  of  her  decease.    And  the  Master  found,  that  the 
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TwiNiHo     stock  BO  transferred  was  intended  as  a  provision  for  Lydia  Moese, 
PowsLL.      ftnd  to  be  her  absolute  property  on  the  death  of  the  testatrix. 

With  reference  to  the  second  point,  the  Master,  in  the  fifth 
schedule  to  his  report,  set  forth  a  list  of  the  chattels  which  were 
in  the  house  in  Camden  Place  at  the  time  of  the  testatrix's  death. 
These  included  plate,  jewels,  books,  prints,  pictures,  articles  of 
vertu,  furniture,  linen,  wines,  and  wearing-apparel. 

After  the  commencement  of  the  suit  James  Powell  died,  and  the 
suit  was  revived  against  Mary  Powell,  who  was  his  daughter  and 
administratrix. 
[  865  ]  The  cause  now  came  on  for  hearing  for  further  directions. 

Mr.  Wigram  and  Mr.  Charles  HaU^  for  the  plaintiflF. 

Mr.  Russell  and  Mr.  Toller^  for  the  defendant  Mary  Powell, 
contended,  upon  the  second  point,  that  the  gift  of  the ''  house  &c.  (to." 
being  to  Richard  Twining  and  his  heirs,  must  be  considered  only  as 
a  gift  of  the  house  with  its  appurtenances,  and  not  as  a  gift  of  the 
house  and  the  chattels  contained  in  it,  notwithstanding  the  previous 
gift  of  the  house  and  "  all  therein  "  to  Lydia  Mosse  for  life.  Upon 
the  third  point,  they  contended  that  the  gift  over  of  the  residue,  as 
stated  in  the  residuary  clause,  was  void  for  uncertainty :  Baker  v. 
Newton  (i) ;  but  that,  supposing,  under  any  circumstances,  the  gib 
over  could  take  effect,  it  would  be  good  only  to  the  extent  of  Mary 
Powell's  original  interest  in  the  residue,  and  not  as  to  that  part  of 
it  which  she  took  as  representative  of  her  father.  It  was  clear, 
from  the  circumstance  of  her  mentioning  the  daughter's  death 
only,  and  not  that  of  the  father,  that  the  testatrix  did  not  contem- 
plate a  joint  tenancy  between  the  father  and  daughter :  Sheppanl 
V.  Gibbons  (2).  Perhaps,  however,  it  was  not  necessary  to  carry  the 
argument  so  far.  A  conditional  limitation  over  of  a  moiety  would 
not  prevent  the  joint  tenancy. 

Mr.  Simpkinson  and  Mr.  Hood,  for  the  defendant  Eichard 
Twining  the  younger  and  others. 

Mr.  Swanston  and  Mr.  Haldane,  for  the  defendant  Lydia 
Mosse. 

Mr.   Temple,  for  some  of  the  next  of  kin  of  the  t^tatrix. 
:[  ^266  ]      contended,  that  the  gift  over  "  in  charity "  upon  the  death  *of 
(1)  2  Beay.  112.  (2)  2  Atk.  441. 
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Lydia  Mofise  and  Mary  Powell  without  children  was  void,  as  being     Twnrnra 
of  too  general  a  nature :  Morice  v.  Bishop  of  Durham  (i).  Powbll. 

Mr.  Wrap,  for  the  Attomey-Oeneral,  contended,  upon  the  first 
point,  that,  supposing  the  10,000Z.  legacy  given  to  Lydia  Mosse  to 
be  adeemed  by  the  gift  to  her  of  the  12,000Z.  Consols,  yet  she  could 
only  take  the  latter  gift  upon  the  same  terms  and  subject  to  the 
same  contingencies  as  the  former;  and,  therefore,  if  she  died 
without  children,  it  would  be  applicable  to  the  purposes  of  charity. 
At  all  events,  the  Court  would  make  some  provision  out  of  the 
residue  for  this  contingency:  it  was  difficult  to  see  how  the  gift 
over  could  properly  be  affected  by  the  ademption. 

The  Yicb-Chakcellob  said,  that,  in  his  opinion,  it  was  perfectly 
clear  that  the  phrase  ''  house  &c.  &c"  meant  the  house  in  Camden 
Place,  and  all  therein. 

With  respect  to  other  parts  of  the  case^ 

His  Honour  said,  that,  from  the  evidence  which  had  been  laid 
before  the  Master,  he  considered  that  it  was  the  testatrix's  inten- 
tion that  Miss  Mosse  should  take  the  stock  placed  in  the  joint  names 
of  the  testatrix  and  herself  absolutely,  without  any  contingent  trust 
in  favour  of  charity. 

As  to  the  residuary  clause,  his  opinion  was,  that  the  testatrix 
meant  to  say,  and  had  sufficiently  said,  this:  ''Should  Lydia 
Mosse  leave  no  child  at  her  death,  I  wish  the  10,0002.  which  I 
have  so  left  to  her — and  should  Mary  *Powell  leave  no  child  at  her  L  •267  ] 
death,  I  wish  the  share  of  the  residue  which  I  have  so  left  to  her — 
to  be  given  in  charity." 

Thb  Vicb-Chancbllor  :  JulyU. 

In  this  case  the  residuary  personal  estate  of  the  testatrix  belongs 
to  Miss  Powell  absolutely,  either  in  her  own  right,  or  both  in  her 
own  right  and  in  the  right  of  Mr.  James  Powell,  whose  personal 
representative  she  is,  subject  to  this, — that  a  moiety  of  it,  so  far  as 
capable  of  being  bequeathed  for  charitable  purposes,  will,  in  the 
event  of  Miss  Powell  dying  without  leaving  a  child,  be  from  that 
time  applicable  to  charitable  purposes ;  and  subject  to  the  question 
as  to  the  10,0002.,  of  which  I  am  now  to  dispose. 

The  claim  of  the  Attorney-General  in  respect  of  the  10,000i.  is 
one  that  created  some  difficulty  in  my  mind.  As  to  Miss  Mosse, 
that  legacy  was  adeemed  or  satisfied,  and  1  think  that  Miss  Mosse, 
(1)  7  E.  E.  232  (9  Ves.  399 ;  10  Yes.  622). 


214 


1845.    CH.    2  COLL.  C.  C.  267—268. 


[b.b. 


TwnriKo 
Powell. 


[•268] 


Burviving  the  testatrix,  was  intended  by  her  to  become,  and  accord- 
ingly is,  absolutely  entitled  to  the  stock  by  means  of  which  it  was 
adeemed  or  satisfied.  The  question  is,  whether,  the  stock  being 
exempt  from  any  provision  in  favour  of  charity,  and  Miss  Mosse 
being  barred  of  any  interest  or  claim  under  the  will  in  respect  of 
the  10,000{.,  there  is  still  an  effectual  testamentary  provision  in 
favour  of  charity  as  to  that  sum,  in  the  possible  event  of  her  dying 
without  leaving  a  child,  as  I  think  there  would  have  been  had  there 
been  no  ademption,  no  satisfaction.  This  question,  I  repeat,  has 
appeared  to  me  one  of  some  embarrassment;  but  I  have  come  to 
the  conclusion  that  the  testatrix  cannot  be  held  to  have  intended, 
that,  in  the  event  of  the  legacy  of  10,000Z.  being,  in  her  lifetime, 
adeemed  or  satisfied  as  to  Miss  Mosse  by  the  testatrix,  who,  it  is 
plain,  had  placed  herself  before  the  will,  and  considered  herself  at 
the  *date  of  the  will,  in  loco  parentU  towards  Miss  Mosse,  it  should 
not  be  held  extinguished  for  every  purpose,  and  should  not,  there- 
fore, be  considered  as  falling  absolutely  into  the  residue.  I  think 
that  I  decide  in  conformity  with  the  intention  of  the  testatrix,  and 
am  not  contravening  any  rule  of  law,  in  saying  that  the  l^acy 
of  10,000Z.,  as  a  legacy,  is  extinguished,  and  has  fallen  into  the 
residue. 


1845. 
July  19. 

Knight 

Bbuok,  V.-C. 

[269  ] 


ROSS  V.   ROSS. 

(2  Coll.  C.  0.  269—273;  S.  C.  9  Jur.  795.) 

A  testator  bequeathed  to  G.  two  sums  of  stock,  and,  in  case  of  his  death 
in  the  testator's  lifetime  without  issue,  the  two  sums  were  to  be  equally 
diyided  amongst  the  testator's  nieces  thereinafter  named,  under  the  same 
conditions  and  restrictions  as  were  thereinafter  mentioned  respectiog  the 
several  bequests  thereinafter  mentioned  to  them  respectively  given.  The 
testator  then  gave  12,000/.  stock  to  trustees,  upon  trust  to  pay  the  dividends 
(in  thirds)  to  the  testator's  three  nieces.  A.,  B.,  and  C,  for  their  lives,  and, 
after  their  respective  deaths,  to  transfer  the  capital  (in  thirds)  to  the 
children  of  the  nieces ;  with  limitations  over,  in  the  nature  of  cross 
remainders,  in  the  event  of  any  of  the  nieces  dying  without  leaving 
children ;  with  an  ultimate  limitation,  in  the  event  of  ail  the  nieces  dying 
without  leaving  children,  in  favour  of  the  residuary  legatee,  a  stranger. 
G.  died,  without  issue,  in  the  testator's  lifetime.  The  nieces  had  children : 
Held,  that  the  children  took  the  same  interests  in  the  stock  given  to  G.  as 
they  did  in  the  12,000/.  Consols. 

Thomas  Gally,  by  his  will,  dated  the  10th  June,  1807,  bequeathed 
to  his  sister,  Janet  Gaily,  an  anntiLty  of  501.  during  her  life,  to  be 
paid  half-yearly,  and  the  first  half-yearly  payment  to  be  made  oat 
of  the  first  dividend  which  might  be  received  after  his  decease  in 
the  4{.  per  cent.  Consolidated  Bank  Annuities  standing  in  his  name 
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in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England ;        Hom 

and,  after  bequeathing  certain  Long  Annuities  and  making  certain        bom. 

other  bequests,  he  gave  as  follows,  namely,  **  1  give  and  bequeath 

to  my  nephew,  George  Boss,  8,000{.,  8Z.  per  cent.  Consolidated 

Bank  Annuities,  part  of  that  stock  now  standing  in  my  name  in  the 

books  of  the  Governor  and  Company  of  the  Bank  of  England ;  and 

I  also  give  and  bequeath  unto  the  said  George  Boss,  from  and  after 

the  death  of  my  said  sister,  Janet  Gaily,  1,0001.,  part  of  my  stock 

of  42.  per  cent.  Bank  Annuities ;  and,  in  case  of  his  death  in  my 

life  without  lawful  issue,  my  will  is,  that  the  said  two  sums  be 

equally  divided  amongst  my  three  nieces  hereinafter  named,  under 

the  same  conditions  and  restrictions  as  are  hereinafter  mentioned 

respecting  the  several  bequests  hereinafter  mentioned   to   them 

respectively  given."     The  testator  then,  after  making  a  further 

bequest  to  George  Boss,  gave  unto  Bichard  Grant  and  Charles 

Gaily  12,0002.,  82.  per  cent.  Consolidated  Bank  Annuities,  other 

part  of  that  stock  then  standing  in  his,  the  testator's,  name,  upon 

trust  to  pay,  apply,  and  dispose  of  one  third  part  of  the  dividends 

thereof,  as  and  when  the  same  should  become  due,  unto  and  for 

the  benefit  of  his  niece  Christian  Boss,  the  *wif e  of  William  Boss,      L  *270  ] 

for  and  during  her  natural  life,  for  her  sole  and  peculiar  use  and 

benefit,  and  not  to  be  subject  to  the  debts,  control,  or  engagements 

of  her  then  or  any  after-taken  husband ;  her  receipt  alone  (to  be 

signed  by  her  after  such  dividends  should  become  payable,  and 

not  by  way  of  anticipation)  to  be  the  only  efifectual  release  and 

discharge  for  the  same ;  and,  from  and  after  the  decease  of  his 

said  niece  Christian  Boss,  then  upon  trust,  as  to  the  said  4,0002., 

82.  per  cent.  Consolidated  Bank  Annuities,  one  third  part  of  said 

12,0002.  like  Annuities,  to  transfer,  pay,  and  dispose  of  the  same 

nnto  and  for  the  benefit  of  all  and  every  the  child  and  children  of 

the  said  Christian  Boss  who  should  be  living  at  the  time  of  her 

decease,  and  of  the  issue,  if  any,  then  living,  of  such  of   her 

children  as  might  have  died  in  her  life ;  each  of  her  said  surviving 

children  to  take  an  equal  share ;  and  the  issue,  if  more  than  one, 

of  such  of  her  children  as  might  have  died  in  her  lifetime,  to  take 

equally  among  them  the  part  or  share  which  their  parent  would 

have  been  entitled  to  if  he  or  she  had  survived  the  said  Christian 

Boss ;  and  if  but  one,  then  to  take  a  child's  share.    The  testator 

then  proceeded  to  declare  the  trusts  of  the  other  two  third  parts  of 

the  12,0002.  Consolidated  Bank  Annuities,  which  were  in  favour  of 

his  two  other  nieces,  Catherine  M'Bae,  wife  of  William  M'Bae,  and 
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RoflB  Ann  Bose,  wife  of  William  Rose,  and  their  respective  children  and 
S^  issue,  and  were  similar  to  those  which  he  had  declared  as  to  the 
first-mentioned  one-third  part  of  the  same  in  favour  of  Christian 
Boss  and  her  children  and  issue. 

The  testator  then  directed,  that,  in  case  either  of  his  nieces 
should  die  without  leaving  children  or  issue  as  before  mentioned, 
the  share  of  the  niece  or  nieces  so  dying  in  the  12,000L  Consols 
should  go  to  the  surviving  nieces  or  niece  during  their  respective 
lives  for  their  separate  use,  and  then  to  their  or  her  children  or 
issue,  in  the  same  shares,  proportions,  and  manner  as  had  been 
[  *87i  ]  declared  ^concerning  the  original  shares  ;  and  that,  if  all  the  nieces 
should  die  without  children  or  issue,  as  before  mentioned,  then 
that  the  said  sum  of  12,0002.  Consols  should  sink  into  and  become 
part  of  the  testator's  residuary  personal  estate.  And,  after  making 
various  other  bequests,  the  testator  gave  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate  to  the  said  Charles  Gally» 
his  heirs,  executors,  administrators,  and  assigns  ;  and  he  appointed 
Bobert  Grant  and  Charles  Gaily  his  executors. 

The  testator  died  in  the  year  1810. 

George  Boss  died,  without  issue,  in  the  testator's  lifetime. 

Catherine  M'Bae  and  Ann  Bose  died  many  years  since,  but  after 
the  testator,  each  leaving  children. 

Two  third  parts  of  the  8,0002.  Consols,  as  well  as  of  the  12,000Z. 
Consols,  had  been  paid  by  the  testator's  executors  to  the  children 
of  Catherine  M'Bae  and  Ann  Bose ;  the  remaining  one-third  being 
set  apart,  during  the  life  of  Christian  Boss,  for  the  benefit  of  her 
issue.  Christian  Boss,  however,  claimed  an  absolute  interest 
in  1,0002.  Consols,  the  remaining  one  third  part  of  the  8,0002. 
Consols. 

The  bill  was  filed  by  Donald  Boss,  one  of  the  children  of 
Christian  Boss,  against  his  mother,  and  her  other  children  and 
other  persons,  for  the  purpose  of  taking  the  opinion  of  the  Court, 
whether  Christian  was  entitled  absolutely,  or  whether  she  was 
entitled  for  life  only,  and  her  children  in  remainder,  to  the 
1,0002.  Consols. 

The  cause  was  heard  upon  the  demurrer  of  Christian  Boss. 

Mr.  Wigram  and  Mr.  Toiler^  for  the  demurrer. 

Mr.  Russell  and  Mr.  E.  Montagu^  for  the  bill  (i). 

(1)  No  authority  waa  cited  in  argu-  referred  the  reporter  to  MiUom  v. 
ment,    but    Mr.    Rmstll   afterwards      Awdry,  5  B.  B.  102  (5  Ves.  465). 
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The  Yige-Ghangbllob  :  Ro8» 

t. 
If  the  will  had  stopped  at  the  words  ''  be  equally  divided  amongst        Boss. 

my  three  nieces  hereinafter  named,"  that  would  have  given  them       t  ^^^  3 

the  absolute  interest,  equivalent  to  a  fee-simple  in  lands,  out  of 

which  any  number  of  minor  interests  may  be  carved  within  the 

limits  allowed  by  law.    But  the  will  goes  on  thus :  "  Under  the 

same  conditions  and  restrictions  as  are  hereinafter  mentioned 

respecting  the  several  bequests   hereinafter  mentioned    to  them 

respectively  given."    Now,  the  "  bequests  "  "  given  "  are  interests 

to  them  for  life,  and  then  for  their  children,  with  limitations  in  the 

nature  of  cross  remainders  between  them,  and  limitations  over  in 

favour  of  a  stranger.     The  words  ''  conditions  and  restrictions " 

are  used  for  placing  the  absolute  interest  in  a  restricted  state.    In 

whose  favour  is  that  to  be  ?    It  would  be  too  strict  and  harsh  an 

interpretation  to  say,  merely  in  favour  of  the  residuary  legatee. 

It  must  be  in  favour  of  some  person  or  persons.    The  words  must, 

I  think,  be  considered  as  intimating  the  manner  in  which,  and  the 

persons  in  favour  of  whom,  the  absolute  interest  was  to  be  carved 

and  divided.    The  absolute  interest  is  to  be  divided  in  the  same 

manner  as  the  absolute  interest  in  the  other  property  which  he 

afterwards  gives. 

It  is  true,  that  this  interest  is  not  given  with  the  intervention  of 

trustees,  and  that  the  others  are  so  given ;  but  he  says,  **  under 

the  same  conditions  and  restrictions  as  are  hereinafter  mentioned 

respecting  the  several  bequests  hereinafter  mentioned  to  them 

respectively  given."    I  think,  that,  by  the  word  "  bequests,"  the 

testator  means  capital  stock ;  and  that,  by  the  words  ''  to  them 

respectively  given,"  he  refers  to  the  bequests  in  which  the  nieces 

and  their  children  are  the  persons  chiefly  interested.    I  doubted, 

at  first,  whether  the  effect  of  all  the  words  together  was  not  to  cut 

down  the  gift  of  these  two  sums  to  a  gift  to  the  ladies  for  their 

lives ;  but  I  am  of  opinion  *that  the  testator  meant  to  say,  and  has      [  *273  ] 

said,  that  these  two  sums  were  to  be  settled  in  the  same  way  as  the 

12,000Z.  Consols. 
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ms.  Ex  PARTE  MOLYNEXJX(l). 

./t*iy22,si.    j^  ^^^  Mattbr  OP  THE  LIVERPOOL  AND  MANCHESTER 

BHl?i?v'c.  RAILWAY  ACT. 

[  278  ]  (2  Coll.  0.  C.  273—276 ;  S.  C.  9  Jnr.  786.) 

Under  the  old  practice  of  the  Court  of  Chancery  the  costs  of  a  petition 
for  the  payment  out  of  Court  of  the  purchase-money  of  land  acquired  by  a 
public  body  under  statutory  authority  had  to  be  paid  by  the  petitioner 
unless  the  Act  otherwise  provided. 

The  Railway  Company,  under  the  provisions  of  their  Act, 
(stat.  7  Geo.  lY.  c.  xlix.),  had  purchased  certain  lands  of  the 
petitioners,  who,  at  the  time  of  the  contract,  came  within  the 
description  of  ''  incapacitated  persons  "  mentioned  in  the  Act.  The 
petitioners  were  entitled  in  equal  fourth  parts  to  the  land  in 
question.  The  purchase-money  had  been  paid  into  Court  under 
the  Gist  section.  The  petition  prayed  the  payment  of  three  fourth 
parts  to  the  persons  entitled  to  them,  and  the  investment  in  the 
purchase  of  stock  of  the  remaining  fourth  part  for  the  benefit  of 
the  other  party. 

The  only  question  was,  whether  the  costs  of  the  present  petition 
and  incidental  thereto  should  be  borne  by  the  petitioners  or  the 
Company. 

The  66th  section  provides,  that,  where,  by  reason  of  any  dis- 
ability or  incapacity  of  the  person  or  persons  or  corporation  entitled 
to  any  lands,  tenements,  or  hereditaments  to  be  purchased,  taken, 
or  used  under  the  authority  of  this  Act,  the  purchase-money  for 
the  same  shall  be  required  to  be  paid  into  the  Bank  of  England, 
or  to  be  applied  in  the  purchase  of  other  lands,  tenements,  or 
hereditaments,  to  be  settled  to  the  like  uses  in  pursuance  of  this 
Act,  it  shall  be  lawful  for  the  Court  to  order  the  expenses  of  all 
purchases  from  time  to  time  to  be  made  in  pursuance  of  this  Act, 
or  so  much  of  such  expenses  as  the  Court  shall  deem  reasonable, 
[  ^274  ]  together  with  the  necessary  costs  and  charges  of  obtaining  *8uch 
order,  to  be  paid  by  the  said  Company  out  of  the  monies  to  be 
received  by  virtue  of  the  Act. 

Mr.  Chapman  Barber^  for  the  petition,  relied  on  Ex  parte 

(1)  For  nearly  fifty  years  this  case  petition  in  aU  cases  by  s.  5  of  the 

governed  the  practice  of  the  Court  of  Supreme  Court  of   Judicature   Act, 

Chancery  until  it  was  decided  by  In  re  1890.    The  old  Court  of  Exchequer 

Fisher  [1894]  1  Ch.  450,  63  L.  J.  Ch.  took  a  more  liberal  view  of  their  own 

23d»  70  L.  T.  62,  that  jurisdiction  had  jurisdiction  over  a  petitioner's  coats 

been  conferred  upon  the  Court  to  order  from  an  earlier  time. — 0.  A.  S. 
the  public  body  to  pay  the  costs  of  a 
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Trafford  (i),  Ex  parte  Northwick  (2),  and  Ex  parte  The  Bishop  of     Ex  parte 
Durham  (8),  as  authorities  to  show  that  the  petitioners  were  entitled 
to  their  costs,  to  be  paid  by  the  Company. 

Mr.  Follett^  for  the  Company,  said  that  the  coarse  of  practice 
in  the  Court  of  Chancery  in  regard  to  costs  of  this  description  had 
differed  from  that  of  the  Court  of  Exchequer ;  and  he  referred  to 
Ex  parte  Cooke  (4). 
The  case  In  re  Isaac  (5)  was  also  mentioned. 

The  Yiob-Ghanohllob  said  that,  considering  the  conflict  of 
authorities,  he  was  disposed  to  ask  the  Lord  Changellob  to  hear 
the  case.  He  afterwards,  however,  at  the  request  of  the  parties, 
said  that  he  would  consider  the  point. 

The  Viob-Chanoellob  :  '^^v  81- 

The  only  point  reserved  upon  this  petition  was  as  to  the  costs. 
Upon  the  moral  justice  of  the  case  merely,  the  Bailway  Company 
seemed  to  me  the  parties  that  ought  wholly  to  bear  them;  nor  am 
I  sure,  that,  had  the  decisions  bearing  on  the  question  which  have 
taken  place  in  the  Court  of  Chancery  not  taken  place, — were 
precedent  out  of  the  way,  1  should  not  have  thought  it  judicially 
right  so  to  deal  with  the  matter.  On  this  point,  however,  I  give 
no  opinion ;  for  1  should,  as  it  appears  to  me,  be  acting  incon- 
sistently with  the  letter  and  spirit  of  a  series  of  decisions  that  have 
been  pronounced  in  this  Court,  were  1  to  *order  the  Company  to  [  *^B  ] 
pay  the  petitioners*  costs  of  the  petition. 

Upon  the  ground  of  those  cases,  from  which  (without  saying 
whether,  in  their  absence,  1  should  or  should  not  have  come  to  the 
same  conclusion)  1  think  that  1  ought  not  to  depart,  1  give  no  costs 
on  either  side,  either  as  to  so  much  of  the  petition  as  seeks  to  have 
a  portion  of  the  money  paid  out  of  Court,  or  as  to  so  much  of  it 
SB  seeks  to  have  a  portion  of  the  money  invested  in  the  purchase 
of  Bank  Annuities.  1  do  not  act  upon  my  own  opinion.  I  con- 
sider that  a  mode  and  form  of  decision  has  been  adopted  in  this 
Court,  which  I  cannot  but  follow  without  exercising  any  judgment 
or  opinion  of  my  own.  I  must,  however  unwillingly,  refuse  the 
petitioners  their  costs. 

(1)  47  B.  B.  461  (2  Y.  &  0.  Ex.  Eq.  (3)  3  Y.  &  C.  Ex.  Eq.  690. 
622).  (4)  7  Jut.  639. 

(2)  41  B.  B.  235  (1  Y.  &  0.  Ex.  Eq.  (5)  48  B.  B.  1  (4  My.  &  Or.  11). 
166). 
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[B.B. 


1845. 
Jvly  V\ 

Knight 
Bruce,  V.-C. 

[276] 


PIDGELEY  V.  IlAWLI]SrG(l). 

(2  CoU.  0.  C,  275.) 

As  between  tenant  for  life  and  remainderman,  the  thinnings  of  fir  trees 
under  twenty  years  of  age  belong  to  the  tenant  for  life. 

Thb  Yioe-Ghancbllob  held,  that,  as  between  tenant  for  life  and 
remainderman,  the  thinnings  of  fir  trees  under  twenty  years  of  age 
belong  to  the  tenant  for  life. 

Mr.  FoUett,  for  the  petition. 

Mr.  Moore,  contra. 

The  case  of  Rex  v.  Inhabitants  of  Ferrybridge  (2)  was  mentioned. 


1845. 
July  22. 

ICnioht 
Bbuob,  V.-C. 

[276] 


SANDER  V.  SANDEB(8). 

(•2  Coll.  C.  0.  276.) 

Decree  for  a  dissolution  of  partnership,  on  the  ground  of  insanity,  as 
from  the  date  of  the  decree. 

On  a  bill  filed  by  one  partner  against  his  co-partner  for  a 
dissolution  of  the  partnership,  on  the  ground  of  the  insanity  of 
the  defendant,  the  Yige-Ghakcbllob  decreed  a  dissolution  as  from 
the  date  of  the  decree. 

The  case  of  Besch  v.  Frolich  (4)  was  mentioned. 


1845. 

Nae.  12,  13. 

Dee,  5,  6. 

Knight 
Bbuce,  V.-O. 

[285] 


ADAMS  V.  BAERY(5). 

(2  Coll.  C.  0.  286—295 ;  S.  0.  9  Jur.  1104.) 

More  than  twenty  years  after  the  death  of  a  testator,  the  representative 
of  one  of  his  executors,  and  the  residuary  legatee  under  his  will,  file  a  bill 
against  the  representative  of  the  co-executor,  to  recover  residuary  assets  of 
the  testator,  alleged  to  have  been  possessed  by  the  co-executor.  The 
plaintiffs  are  barred,  by  the  stat  3  &  4  Will.  lY.  c.  27,  s.  40,  as  to  assets 
possessed  by  the  executor  more  than  twenty  years  before  the  filing  of 


(1)  Honywood  v.  Honywood  (1874) 
L.  E.  18  Eq.  306,  43  L.  J.  Ch.  652,  30 
L.  T.  671,  60  L.  J.  Ch.  809,  66  L.  T. 
811;  Dashwood  v.  Magniac  [1891]  8 
Ch.  306,  378. 

(2)  26  E.  B.  411  (1  B.  &  C.  376). 

(3)  But  a  partnership  at  will  is 
determined  by  the  commencement  of 


an  action  for  dissolution,  Kirhy  y. 
Carr,  61  B.  B.  366  (3  T.  &  C.  £x.  £q. 
184).— O.  A.  S. 

(4)  66  B.  R  363  (1  Ph.  172). 

(6)  BinnB  v.  NichoU  (1866)  L.  R  2 
£q.  266,  36  L.  J.  Ch.  636 ;  Re  Johfuon 
(1886)  29  Ch.  D.  972. 
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the  bill,  but  they  are  not  barred  as  to  assets  possessed  by  him  since  that        Adams 
time.  «. 

Defendants,  by  their  answer,  claim  the  benefit  of  the  "Statute"  of        Barbt. 
Limitations.    This  is  tantamount  to  claiming  the  benefit  of  the  Statute 
Law  of  Limitations,  and  entitles  them  to  the  benefit  of  any  Statute  of 
Limitations  that  is  applicable  to  their  case. 

Samuel  Wilbon  died  in  1814,  having,  by  his  will,  appointed 
Charles  Adams  and  Thomas  Wilson  his  executors,  who  both  proved 
the  will.  Charles  Adams  survived  Thomas  Wilson,  and  died  in 
1885,  having  appointed  several  persons  his  executors,  of  whom  the 
plaintiff  alone  proved  his  will. 

Thomas  Wilson  died  in  May,  1828,  having  appointed  Richard 
Harris  and  Mary  Ann  Wilson  his  executor  and  executrix,  who  both 
proved  his  will.  In  1829  Mary  Ann  Wilson  married  the  defendant 
William  Barry.  In  May,  1888,  Richard  Harris  died,  having 
appointed  two  persons  of  the  names  of  Banks  and  Waltham  his 
executors,  who  proved  his  will. 

The  bill  was  filed,  in  April,  1842,  by  the  plaintiff,  as  personal 
representative  of  Samuel  Wilson,  and  on  behalf  of  himself  and 
all  other  the  creditors  of  Thomas  Wilson,  against  Barry  and  his 
wife.  After  alleging  that  Thomas  Wilson  possessed  assets  of 
Samuel  Wilson,  that,  after  Thomas  Wilson's  decease,  such  assets 
came  to  the  hands  *of  Harris  and  the  defendants,  and  that  the  [  *286  ] 
portion  of  such  assets  received  by  Harris  was  duly  accounted  for 
by  his  executors  and  paid  over  by  them  to  the  defendants,  the  bill 
prayed,  that  an  account  might  be  taken  of  the  assets  of  Samuel 
Wilson  received  by  Thomas  Wilson,  and  that  what  might  appear 
to  be  due  on  that  account  might  be  paid  to  the  plaintiff,  as  personal 
representative  of  Samuel  Wilson,  out  of  Thomas  Wilson's  assets. 
The  bill  also  prayed  the  usual  relief  in  a  creditors'  suit  against 
Thomas  Wilson's  assets. 

The  statement  in  the  bill  as  to  the  will  of  Samuel  Wilson  was  in 
these  short  terms :  ''  That  the  said  Samuel  Wilson  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  the 
7th  day  of  February,  1814,  whereby  he  directed,  that  all  his  just 
debts,  funeral  charges,  the  several  specific  and  pecuniary  legacies 
given  by  him,  and  all  other  incidental  expenses  to  the  proving  and 
execution  of  his  last  will,  should  be  fully  paid  and  discharged  by 
his  executors  by  and  out  of  his  personal  estate ;  and  he  gave  and 
bequeathed  his  personal  estate  in  manner  therein  mentioned." 
Then  followed  a  statement  of  the  testator's  appointment  of 
executors. 
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adamb  The  defendants,  by  their  answer,  stated,  that,  except  as  thereby 

Babrt.  appeared,  they  were  entirely  ignorant  as  to  the  property  and  affairs 
of  Samuel  Wilson,  but  that,  upon  the  compromise  of  a  suit  which 
had  been  instituted  between  the  defendants  and  the  executors  of 
Harris  in  relation  to  the  estate  of  Thomas  Wilson,  certain  papers 
had  been  handed  to  the  defendants,  from  which,  and  from  the 
statements  made  by  Thomas  Wilson  to  Mrs.  Barry,  they  had 
derived  some  information  on  the  subject;  and  they  stated,  that 
they  had  been  informed  and  believed,  that  Samuel  Wilson,  by  his 
will,  disposed  of  his  real  estate  partly  in  favour  of  his  son,  Samuel 
Wilson,  to  whom  he  also  gave  a  legacy  of  260Z.,  and  partly  in 
[  *287  ]  favour  of  his  daughter,  Sophia  ^Wilson,  in  manner  therein  men- 
tioned ;  and  that  he  thereby  gave  and  bequeathed  to  his  nephew, 
the  said  Thomas  Wilson,  all  his  library  of  books,  &c.,  (the  will 
here  specified  some  other  articles,)  and  gave  and  bequeathed  unto 
his  said  daughter,  Sophia  Wilson,  all  his  household  goods  and 
furniture,  plate,  linen,  chattels,  and  effects,  and  all  other  his 
personal  estate  whatsoever  and  wheresoever,  absolutely  for  her 
own  use. 

In  a  subsequent  part  of  the  answer,  the  defendants,  after  denying 
that  any  personal  effects  of  Samuel  Wilson  remained  in  the  hands 
of  Thomas  at  the  time  of  his  death,  averred,  that  it  was  not 
alleged  by  the  plaintiff  that  there  were  any  debts  of  the  testator 
Samuel  Wilson  remaining  unsatisfied ;  but  they  believed  and  sub- 
mitted, that,  even  if  there  were  any  such  debts,  they  were  barred 
by  lapse  of  time.  They  further  stated  their  belief,  that  the  claims, 
if  any,  of  Sophia  Wilson,  as  residuary  legatee  of  Samuel  Wilson, 
against  the  estate  of  Thomas,  had  been  fully  satisfied.  They  also 
submitted,  that  the  plaintiff,  who  was  suing  merely  in  his  alleged 
character  of  the  present  legal  personal  representative  of  Samuel 
Wilson,  had  no  right  or  just  claim  against  the  estate  of  Thomas 
Wilson,  and  that,  at  all  events,  if  that  suit  were  at  all  sustainable, 
Sophia  Wilson,  if  she  were  living,  or  her  personal  representatives 
or  representative,  if  she  were  dead,  ought  to  have  been  a  party  or 
parties  thereto ;  and  the  defendants  claimed  the  same  benefit  as 
if  they  had  pleaded  the  matters  aforesaid  in  bar  to  the  relief  and 
discovery  sought  agamst  them  by  the  said  bill,  and  as  if  they  had 
pleaded  to  the  said  bill,  on  the  ground  of  the  said  Sophia  Wilson, 
or  her  personal  representatives  or  representative,  not  having  been 
made  a  party  or  parties,  co-plaintiff  or  co-plaintiffs,  or  defendant 
or  defendants  thereto.    In  conclusion,  the  defendants  claimed  the 
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same  benefit  as  if  they  had  pleaded  the  Statute  of  Limitations  in  Adams 

bar  to  the  claim  made  against  *them  by  the  plaintiff  by  his  bill,  or  babbt. 

as  if  they  had  demurred  thereto.  [  ^288  ^ 
Upon  the  cause  coming  on  for  hearing, 

Mr.  Toller,  (who  was  with  Mr.  Wigram),  for  the  defendants, 
insisted  upon  the  objection  raised  by  the  answer,  that  Sophia 
Wilson  ought  to  have  been  made  a  party  to  the  suit;  and  he 
contended,  that,  if,  in  her  absence,  a  decree  were  made,  an  account 
taken,  and  a  balance  found  due  to  the  plaintiff,  that  balance  would 
be  a  clear  residue  barrable  by  the  Statute  of  Limitations  (i) ;  and 
there  was  good  ground  to  suppose,  that,  if  the  balance  were  paid 
to  the  plaintiff,  and  he  were  sued  for  it  by  Sophia  Wilson,  he  would 
plead  the  statute,  and  put  the  money  into  his  own  pocket.  The 
bill  did  not  suggest  that  any  of  the  debts  of  Samuel  Wilson  were 
unpaid,  and,  at  the  same  time,  it  was  totally  silent  as  to  the  rights 
of  Sophia  Wilson. 

(Thb  Yice-Changbllob  :  You  assume  that  Sophia  Wilson  could 
not  compel  these  defendants  to  account.  If  the  debts  are  paid,  and 
she  and  Thomas  were  the  only  legatees,  might  not  Loy  v.  Duckett  (2) 
apply  ?  If  she  cannot  sue  these  defendants,  why  should  Adams  ? 
Upon  the  authority  of  Prior  v.  Homiblow  (8),  from  which  I  should 
not  be  disposed  to  depart,  unless  I  had  a  strong  and  clear  opinion 
the  other  way,  she  may  be  barred  by  the  statute.  One  question  is, 
how  am  I  to  say  whether  she  is  barred  or  not,  without  having  her 
before  me  ?) 

Mr.  RusseU  and  Mr.  Htfbback,  for  the  plaintiff: 

The  object  of  the  bill  is  merely  to  compel  the  defendants  to 
discharge  their  duty  as  trustees.  They  could  not  be  sued  *at  law.  [  ^289  ] 
The  plaintiff  completely  represents  the  testator's  estate,  and  has  a 
right  to  receive  it,  though,  to  prevent  his  wasting  it,  the  Court,  as 
in  Loy  v.  Duckett^  may  place  certain  restraints  upon  him.  No 
person  can  say  at  present  that  the  debts  are  all  paid.  There  are 
documents  showing  that  in  1828  a  balance  was  adjusted,  though 
not  paid,  between  the  two  estates.  Why  is  that  not  to  be  appro- 
priated to  the  payment  of  the  debts  ?  At  all  events,  it  cannot  be 
said  that  it  is  not  the  plaintiff's  duty  to  get  that  balance  in.    The 

(1)  3  A  4  Will.  IV.  c  27,  s.  40.  (3)  47  E.  B.  399  (2  Y.  &  0.  Ex.  Eq. 

(2)  54  B.  B.  309  (Cr.  ft  Fh.  305).  200). 
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adahb  plaintiff's  discharge  in  this  suit  is  a  discharge  of  every  body,  except 
Babrt.  &  case  of  fraud  or  collusion  were  made  out.  A  decree  in  this  suit 
is  conclusive.  If  that  be  so,  it  is  unnecessary  to  make  Sophia 
Wilson  a  party:  Franco  v.  Franco  (i).  And  the  mere  circum- 
stance, that,  if  present,  she  would  be  held  barred  by  the  statute, 
ought  not  to  affect  the  plaintiff's  right.  We,  however,  submit, 
that  she  would  not  be  held  barred.  Prior  v.  Homihlow  is  an 
extreme  case.  If  the  statute  runs  against  a  residue,  it  must  be 
from  the  time  when  the  residue  is  ascertained,  and  not  from  the 
death  of  the  testator. 

The  yiOH-GHANGELLOB : 

The  time  may  possibly  come  when  this  plaintiff  may  be  entitled 
to  a  decree  against  these  defendants ;  but  I  cannot  make  such  a 
decree  in  the  absence  of  Sophia  Wilson :  founding  myself  not  on 
any  general  rule,  but  on  the  special  circumstances  of  this  particular 
case,  which,  taking  it  altogether,  is  not  likely  to  afford  a  precedent 
for  any  other. 

His  Honour  then  said  that  he  would  give  the  plaintiff  an 
opportunity  of  bringing  Sophia  Wilson  before  the  Court,  by  filing 
a  short  supplemental  bill  for  that  purpose. 

The  plaintiff  elected  to  take  this  course. 

Dee.  5, 6.         The  plaintiff  filed  a  supplemental  bill  against  Sophia  Wilson. 
[290"]       ^^^  answer  was  put  in  without  oath  or  signature. 

The  original  and  supplemental  cause  now  came  on  again  for 
hearing.  In  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
some  evidence  was  produced  on  the  part  of  the  plaintiff,  the  object 
of  which  was  to  show,  that,  in  1828,  an  account  had  been  delivered 
by  the  executor  of  Samuel  Wilson  to  the  executors  of  Thomas 
Wilson,  by  which  it  appeared  that  a  balance  of  819Z.  was  due  from 
the  estate  of  the  latter  to  that  of  the  former.  It  did  not,  however, 
appear  that  this  account  had  been  signed  or  approved  by  the 
executors  of  Thomas.  Evidence  was  also  read  on  the  same  side, 
tending  to  show  that  a  certain  mortgage  had  been  set  apart  and 
appropriated  by  the  executors  of  Thomas  to  answer  a  demand  due 
from  his  estate  to  that  of  Samuel. 

The  plaintiff,  who  had  examined  Sophia  Wilson  as  a  witness  on 
his  behalf,  did  not  think  fit  to  tender  her  evidence. 
(1)  3  B.  B.  60  (3  Ves.  76). 
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Mr.  RuBsell  and  Mr.  Hubback,  for  the  plaintiff,  contended,  that  Adams 
this  was  not  a  legal  but  an  equitable  demand  against  the  estate  of  babbt. 
Thomas  Wilson,  and,  consequently,  that  no  Statute  of  Limitations 
was  applicable  to  the  case.  The  duty  of  Thomas  was  to  keep 
separate  and  ear-mark  the  assets  of  Samuel.  If  he  had  done  so, 
the  statute  would  not  have  run  as  between  him  and  the  cestui  que 
trust  Gould  his  breach  of  trust  give  him  or  his  estate  an  advantage 
in  that  respect  ?  The  lapse  of  six  years  would  not  bar  the  plaintiff 
in  snch  a  case.  Li  the  case  of  a  mere  debt,  the  rules  of  law  and 
equity  would  be  the  same.  But  where  the  demand  originated  from 
a  breach  of  duty  the  statute  did  not  apply :  per  Lord  Bedespalb 
in  Hovenden  v.  Lord  Annesley  (i) ;  per  Lord  Gottbnham  in  Winter 
V.  Innes  (2),  *Braithwaite  v.  Britain  (3),  [and  other  cases] .  [  •291  ] 

The  Vicb-Chancbllob,  after  again  referring  to  Prior  v.  Honii- 
Uow  (4),  observed,  that  he  was  not  prepared  to  say  that  there  was 
no  Statute  of  Limitations  which  would  form  an  effectual  defence  to 
a  suit  constituted  as  the  present  was.  He  therefore  proposed  to 
direct  an  inquiry,  with  a  view  to  see  whether  anything  had  occurred 
to  displace  a  statutory  defence,  and  whether  any  effectual  appro- 
priation, such  as  that  alleged,  had  taken  place.  Upon  these  points 
he  would  hear  the  defendants'  counsel. 

Mr.  Wigram  and  Mr.  Toller,  for  the  defendants,  in  the  first 
place,  submitted  that  the  plaintiff  was  barred  by  the  Statute  of 
Limitations:  Ault  v.  Goodrich  (6),  Alexander  v.  Robinson  (6), 
Barber  v.  Barber  (7) ;  secondly,  they  observed,  that,  although 
the  bill  contained  charges  as  to  the  outstanding  mortgage,  and 
as  to  the  delivery  of  an  account  in  1828,  yet  these  charges  were 
made  simply  with  a  view  to  show  that  there  were  assets,  and  not 
for  the  purpose  of  taking  the  case  out  of  the  Statutes  of  Limita- 
tions. Then  there  was  no  charge  of  any  writing  or  payment, 
which  might  have  the  effect  of  displacing  the  statutes.  On  the 
contrary,  the  bill  proceeded  on  the  notion  that  the  Statutes  of 
Limitations  were  inapplicable  to  the  case.  They  submitted,  there- 
fore, that,  as  there  was  nothing  in  the  pleadings  on  which  to 
Aground  the  proposed  reference,  the  Court  would  not  direct  it :       [  *^^^  1 

(1)  9  B.  E.  119  (2  Sch.  &  Lef.  607,      200). 

630).  (5)  2S  B.  B.  151  (4  Buss.  430). 

(2)  48 RE.  24  (4 My.&Or.  101,  HI).  (6)  8  BHgh,  N.  8.  352 ;  3  OL  &  Fin. 

(3)  44  B.  B.  56  (1  Keen,  206).  717. 

(4)  47  B.  B.  399  (2  Y.  &  C.  Ex.  Eq.  (7)  18  Yes.  286. 

K.R. — ^VOL.  LXX.  15 
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ADAMS       per    Sir    James    Wioram    in    Tatam    v.    WiUiams  (i),    Jones    ▼. 
Babbt.       HoweU${2). 

Mr.  AuMten  appeared  for  Sophia  Wilson. 

Mr.  RxiiseUy  in  reply. 

Dee.  6.  The  Vicb-OhancbliiOR  asked  whether  the  counsel  for  the  plaintiff 

and  the  coansel  for  Sophia  Wilson  would  consent  that  the  original 
suit  should  be  treated  as  a  suit  by  both  Adams  and  Sophia  Wilson. 

The  counsel  expressed  their  consent. 

The  Yice-Chancelloe,  after  directing  that  the  decree  should  be 
prefaced  by  a  statement  embodying  this  consent,  proceeded 
as  follows : 

Samuel  Wilson  died  in  1814 ;  Thomas  Wilson  in  1828.  This 
suit  was  not  commenced  until  some  time  in  April,  1842. 
And  as  Mr.  Adams,  who  sues  in  the  character  of  executor  of  the 
surviving  executor  of  Samuel  Wilson,  is  the  sole  plaintiff,  and  it 
is,  if  not  necessarily  to  be  inferred  from  the  materials  before  me, 
at  least  highly  probable,  that,  long  previously  to  the  institution  of 
the  suit,  every  demand  of  every  kind  upon  the  estate  of  Samuel 
Wilson,  whether  under  his  will  or  independently  of  his  will,  (other 
than  the  demand,  if  any,  of  Sophia  Wilson,  as  his  sole  residuary 
legatee),  had  been  satisfied  and  discharged,  I  should  probably  have 
dismissed  the  bill  against  Mrs.  Barry  (who  is  sued  as  the  surviving 
executrix  of  Thomas  Wilson)  and  her  husband,  unless  the  plaintiff 
and  Sophia  Wilson  had  consented,  as  they  have  consented,  that  the 
bill  against  Mr.  and  Mrs.  Barry  shall  be  treated,  and  the  suit 
against  them  be  dealt  with,  as  if  Mr.  Adams  and  Sophia  Wilson 
[  •Sdd  ]  were,  and  had  ^originally  been,  both  plaintiffs.  It  has  been  said 
that  the  answer  of  Mr.  and  Mrs.  Barry,  claiming  the  benefit  of 
*'  the  Statute  of  Limitations "  (singularly),  is,  in  that  respect, 
insufficiently  expressed,  and  cannot  entitle  them  to  the  benefit  of 
any  statutory  protection,  on  the  ground  of  lapse  of  time.  It  does 
not,  however,  strike  me  so.  I  think  that  I  may  properly  consider 
the  answer  as  claiming  the  benefit  of  the  Statute  Law  of  Limita- 
tions, as  claiming  such,  if  any,  benefit  as  may  be  claimable  of  the 
statute  of  King  James,  of  Lord  Tenterden's  Act,  and  of  the  statute 
of  King  William  the  Fourth,  respectively.    In  thus  treating  the 

(1)  64  H.  B.  325  (3  Hare,  347,  359).       (2)  62  B.  B.  125  (2  Hare,  342,  352). 
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matter,  I  do  not  found  myself  solely,  if  at  all,   on  the  case  of       adahs 
Foster  v.  Hodgson  (i),   and  the  circumstance  that   the  bill  was       babbt. 
amended,  as  it  was  amended,  after  the  answer  which  had  claimed 
the  benefit  of  ''  the  statute." 

With  regard  to  the  case  of  Prior  v.  Homiblow,  I  am  not  entirely 
free  from  doubt ;  but  I  am  not  aware  of  any  decision  contradicting 
it,  and  I  ought  not  to  decide  inconsistently  with  it,  unless  having 
a  clear  opinion  that  it  is  not  right,  which  clear  opinion  I  cannot  say 
that  I  have.  It  is,  however,  I  suppose,  consistent  with  that  case  to 
say,  that  if,  after  April,  1822,  Thomas  Wilson  possessed  himself  of 
any  part  of  the  assets  of  Samuel  Wilson  which  ought  to  have  been 
paid  or  delivered  by  Thomas  to  Sophia  Wilson,  her  claim  against 
Thomas's  estate  in  that  respect  was  not  barred  when  the  first  bill 
was  filed.  I  have  not  required  the  consent  of  Mr.  Barry  to  treat- 
ing the  suit  of  Mr.  Adams  against  him  and  his  wife  as  the  suit  of 
Mr.  Adams  and  Sophia  Wilson,  thinking,  as  I  do,  that,  upon  the 
pleadings  and  evidence,  he  may  properly,  against  the  consent  of 
Mr.  and  Mrs.  Barry,  be  considered  as  a  person  who  sued  originally 
for  Sophia  Wilson's  benefit ;  although  I  do  not  forget  the  absence 
of  any  statement  in  the  first  bill,  as  well,  I  believe,  in  its  original 
as  in  its  amended  form,  of  the  beneficial  title  *to  Samuel  Wilson's  [  *294  ] 
residuary  personal  estate.  The  answer  of  Mr.  and  Mrs.  Barry, 
however,  mentions  specifically  the  fact,  that  Sophia  Wilson  was  the 
residuary  legatee,  a  circumstance  which  may,  perhaps,  be  thought 
material ;  I  do  not  say  whether  it  is  material.  It  appeared  to  me 
safer  and  better,  at  least,  if  not  necessary,  to  secure  Mr.  and  Mrs. 
Barry,  as  far  as  practicable,  against  the  possibility  of  any  new  suit 
by  Sophia  Wilson,  whether  likely  or  unlikely  to  be  instituted,  or, 
if  instituted,  to  succeed. 

Considering  her  and  the  actual  plaintiff  as,  in  effect,  co-plaintiffs 
from  the  beginning,  I  am  satisfied  that  I  ought  to  disbelieve  that 
there  has  been  any  written  promise  or  acknowledgment  signed  so 
as  to  exclude  the  operation  of  any  Statute  of  Limitations,  otherwise 
applicable  to  the  case.  It  is  admitted  that  she  was  born  before 
1790,  and  has  not,  since  1814,  been  at  any  time  under  any 
disability. 

I  must  direct  the  inquiries  following,  of  which,  however,  the 
first  may  be  omitted,  unless  Mr.  Adams  shall  request  it  to  be 
retained : 

At  the  request  of  the  plaintiff,  Adams,  refer  it  to  the  Master 

(1)  19  Yes.  180. 

15—2 
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ADAU8  to  inquire  whether,  in  respect  of  any  debt  or  debts  which  was 
Babrt.  or  were  dae  from  Samuel  Wilson,  deceased,  or  otherwise,  any 
and  what  person  or  persons,  besides  the  parties  to  these  suits, 
has  or  have  any  and  what  claim  or  claims  now  available  upon 
or  against  the  personal  estate  of  Samuel  Wilson,  deceased,  or 
upon  or  against  the  parties  to  these  suits,  or  any  or  either,  and 
which  of  them,  either  in  respect  of  such  personal  estate,  or  by 
reason  of  Thomas  Wilson,  deceased,  and  Charles  Adams,  deceased, 
or  either  of  them,  having  taken  probate  of  the  will  of  the  said 
Samuel  Wilson,  or  acted  as  his  executors  or  executor. 

And  refer  it  to  the  Master  to  inquire,  whether  at  any  and  what 
time  or  times  between  the  19th  day  of  April,  1822,  and  the 
filing  of  the  bill  in  the  first-mentioned  cause,  any  and  what  pay- 
ment or  payments  was  or  were  made  by  or  on  the  part  or  behalf  of 
the  personal  representatives  or  personal  representative  for  the  time 
being  of  the  said  Samuel  Wilson  and  Thomas  Wilson  respectively, 
or  of  either  and  which  of  them,  or  by  or  on  the  part  or  behalf  of 
any  or  either  and  which  of  such  personal  representatives,  to  or 
for  the  use  or  benefit  of  the  said  Sophia  Wilson,  on  account  or 
in  respect  of  the  personal  estate  of  the  said  Samuel  Wilson,  or 
any  part  thereof,  and  in  what  manner,  and  under  what  circum- 
stances; and  whether,  after  the  said  Thomas  Wilson's  decease, 
[  ^295  ]  any  and  what  *mortgage,  or  security,  or  property,  was  ever,  and 
when,  and  how,  and  by  whom  effectually  appropriated,  or,  in  a 
binding  manner,  agreed  to  be  appropriated,  for  the  purpose  of 
securing  or  making  any  and  what  payment  or  payments  to  the 
said  C.  Adams,  deceased,  and  the  plaintiff,  Adams,  or  either  and 
which  of  them,  on  account  or  in  respect  of  any  and  what  demand, 
or  alleged  demand,  upon  or  against  the  estate  of  the  said  Thomas 
Wilson,  and  under  what  circumstances;  and  what  is  become  of 
such  mortgage,  or  security,  or  property,  if  any;  and  whether 
any  and  what  part  or  parts  of  the  assets  of  the  said  Samuel 
Wilson  came  to  the  hands  or  possession  of  the  said  Thomas 
Wilson,  and  the  defendants  Barry  and  wife,  or  any  or  either  and 
which  of  them,  alone  or  jointly  with  Bichard  Harris,  deceased, 
at  any  and  what  times  or  time  after  the  18th  day  of  April,  1822, 
and  under  what  circumstances.  Liberty  to  state  any  circumstances 
specially. 
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MELLAND  v.   GRAY.  i845. 

(2  CoU.  C.  C.  295—302.)  -«^4. 

An  executor  held  chargeable  with  interest  upon  certain  sums  which  he  bbugb^Y^C 
retained  and  mixed  with  his  own  monies  at  his  banker's,  the  sums  being  '    ' 

retained  out  of  the  income  of  the  testator's  residuary  estate,  in  order  to         '-        -' 
satisfy  a  debt  which  there  was  probable  ground  to  believe  was  due  to  the 
testator's  estate  from  a  person  entitled  to  a  share  of  such  income,  but 
which  turned  out  not  to  be  due  to  the  extent  supposed. 

William  Mblland,  deceased,  executed  to  his  father,  Stephen 
Melland,  two  bonds  and  a  mortgage  for  securing  certain  sums^ 
amounting,  in  the  whole,  as  expressed  in  the  instruments,  to 
2,045Z.  and  interest. 

Stephen  Melland,  by  his  will,  dated  the  21st  of  March,  1820, 
bequeathed  all  his  ready  money  in  the  funds,  securities  for  money, 
consisting  of  mortgages,  bonds,  notes,  book  and  other  debts,  and 
all  other  his  personal  estate,  unto  John  Gray  and  Samuel  Bridden, 
their  executors,  administrators,  and  assigns,  upon  trust  that  they, 
or  the  survivor  of  them,  should  call  in  and  convert  into  ready  money 
all  such  parts  of  his  personal  estate  as  did  not  consist  of  money,  and 
place  the  same  out  upon  freehold  and  other  good  securities  at 
interest,  as  therein  mentioned,  for  the  benefit  of  the  testator's  four 
children,  (including  William),  for  their  lives,  and  then  for  their 
issue,  in  equal  shares ;  and  he  appointed  Gray  and  Bridden  his 
executors. 

The  testator  died  in  March,  1820,  soon  after  the  date  of  his  will. 
Both  the  executors  proved  the  will.  In  order  *to  discharge  the  [  '^^^  ] 
sums  which  appeared  to  be  secured  by  the  bonds  and  mortgage 
executed  by  William  Melland,  with  interest,  the  executors  claimed 
the  right  to  retain  his  share  of  the  income  of  the  testator's 
personalty,  to  which  he  was  entitled  under  the  will. 

In  18S2,  William  Melland  filed  his  bill  against  Gray,  the 
surviving  executor,  and  against  the  other  children  of  the  testator 
and  their  issue,  praying,  amongst  other  things,  that  the  bonds  and 
mortgage  might  be  delivered  up  to  be  cancelled,  and  that  Gray 
might  account  for  what  was  due  in  respect  to  the  plaintiff's  share 
of  the  testator's  personal  estate. 

In  March,  1842,  the  Master  made  his  general  report,  in  which  he 
stated,  that  several  sums  of  money,  amounting  to  27,108Z.,  had 
been  received  by  the  defendant  Gray  on  account  of  the  testator's 
personal  estate;  and  that  the  amount  had  been  reduced  by 
payments  to  a  sum  of  20,844Z. 
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Mellaxd        In  February,  1843,  it  was  decided  by  Enioht  Bbugb,  V.-C,  that 

Orat.       the  bonds  and  mortgage  were  a  running  security  for  1,045Z^  the 

amount  of  sums  admitted  by  William  Melland  to  be  due  under 

those  instruments,   and  not   a   security  for  the  precise  amount 

therein  expressed  to  be  secured  (i). 

By  the  decree  made  on  the  hearing  of  the  cause  for  further 
directions,  in  March,  1848,  it  was  ordered,  that  the  Master  should 
inquire  and  state  what  sums  had  been  from  time  to  time  retained 
by  the  defendant,  John  Gray,  in  respect  of  the  one-fourth  share  of 
the  dividends  and  income  of  the  testator's  residuary  estate  directed 
by  the  will  of  the  testator  to  be, paid  to  William  Melland  for  his 
life,  with  a  declaration,  that  so  much  of  the  one-fourth  share  of 
such  dividends  and  income  as  the  Master  should  find  to  have  been 
so  retained  ought  to  be  taken  as  retained  in  satisfaction,  first,  of 
[  •297  ]  interest  after  the  rate  of  51.  per  cent,  per  *annum  on  the  principal 
money  of  1,045Z.,  declared  by  the  order  of  February,  1848,  to  be 
due  on  the  bonds  and  mortgage ;  and  then  in  reduction  of  the  said 
principal  sum  of  1,045{.  And  it  was  further  ordered,  that  the 
Master  should  inquire  and  state  from  what  source  the  balance 
remaining  in  the  hands  of  the  defendant,  John  Gray,  as  mentioned 
in  his  general  report,  had  arisen,  and  under  what  circumstances 
the  same  had  remained  in  his  hands;  with  liberty  to  state  any 
circumstances  specially. 

By  his  report,  dated  the  21st  July,  1845,  the  Master  found,  that 
the  defendant,  John  Gray,  had  from  time  to  time  retained  various 
sums  of  money  in  respect  of  William  Melland's  one-fourth  share  of 
the  dividend  and  income  of  the  testator's  residuary  estate,  amounting 
to  4,404/. ;  and  that,  by  giving  effect  to  the  direction  contained  in 
the  decree  as  to  the  debt  of  1,045Z.  and  interest,  that  debt  and 
interest  became  discharged  in  July,  1825 ;  and  that,  after  deducting 
such  debt  and  interest,  and  allowing  for  a  certain  payment  of  500!., 
made  by  the  defendant  to  William  Melland,  the  above-mentioned 
balance  became  reduced  to  8,286/. 

The  Master  further  found,  that  the  balance  or  sum  of  20,884/., 
mentioned  in  his  general  report  as  remaining  in  the  hands  of  the 
defendant,  John  Gray,  arose  from  income  of  the  testator's  estate, 
and  that  out  of  it  the  defendant  had  paid  William  Melland  and  the 
other  defendants  several  sums,  by  which  that  balance  was  ultimately 
reduced  to  4,166/.  8«.  lid.  He  then  set  forth  evidence  showing 
that  this  last-mentioned  sum,  or  part  of  it,  was  retauied  by  the 
(1)  60  E.  R  121  (2  Y.  &  C.  C.  C.  199). 
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defendant,  John  Gray,  on  account  of  the  debt  due  from  William     Mslt.and 
Melland  to  the  testator's  estate  on  the  bonds  and  mortgage  before       gbat. 
mentioned. 

The  Master  then  found,  that  the  defendant,  John  Gray,  paid  the 
several  sums  of  money  received  by  him  on  account  of  the  income  of 
the  testator's  estate  from  time  to  time  *into  the  hands  of  his  banker  [  *298  ] 
to  his  general  account,  and  employed  part  of  such  several  sums  of 
money  to  his  own  use,  by  drawing  upon  the  same  as  he  required  for 
the  purpose  of  his  business ;  and  that,  from  the  month  of  January, 
1828,  to  the  15th  of  March,  1848,  when,  under  an  order  obtained 
against  him,  he  paid  8,600L  into  Court  on  account  of  the  balance 
last  mentioned,  the  defendant  had  not  (except  on  three  occasions) 
any  money  of  his  own  in  his  banker's  hands.  And  the  Master 
stated,  that  he  had,  in  the  sixth  schedule  to  that  his  report,  set 
forth  a  statement  of  the  several  sums  of  money  so  received,  with 
the  day  on  which  each  particular  sum  was  received,  and  the  time 
the  same  remained  in  the  hands  of  the  defendant,  John  Gray;  and 
he  found,  that  the  sums  of  money  so  retained  amounted  to  the  sum 
of  4,052Z.  lis.  lOd. 

The  Master  then  set  forth  evidence,  showing  that  between  1820 
and  1827  many  applications  had  been  made  by  John  Melland  to  the 
defendant.  Gray,  for  payment  of  his  share  of  the  testator's  residuary 
estate,  which  applications  had  been  refused,  under  the  advice  of 
counsel,  on  the  ground  that  the  debt  secured  by  the  bonds  and 
mortgage  had  not  been  paid. 

And,  upon  consideration  of  the  plaintiff's  state  of  facts,  and  the 
defendant,  John  Gray's,  counter-state  of  facts,  the  Master  found, 
that  the  balance  (4,1661.  S«.  lid.)  remaining  in  the  hands  of  the 
defendant,  John  Gray,  arose  from  the  income  of  the  testator's 
personal  estate;  and  that  the  same  remained  in  his  hands,  as  to 
the  before-mentioned  sum  of  4,052Z.  lis.  lOd.,  by  reason  of  the 
bonds  and  mortgage  of  the  late  plaintiff  to  his  father,  and  the 
amount  actually  due  being  in  dispute,  and  as  to  the  sum  of 
113L  12s.  Id.  for  the  reason  mentioned  in  his  report. 

The  cause  now  came  on  for  hearing  for  further  directions. 

The  principal  question   discussed  was,  whether  and  to  ♦what       [  *^^  1 
amount  the  defendant  was  chargeable  with  interest  on  the  several 
earns  retained  in  his  hands,  or  carried   to  his  account  at  his 
banker's. 

Mr.  Kenyan  Parker  and  Mr.  Faber,  for  the  plaintiffs,  submitted, 
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MsLi.Ain>     that  there  was  no  reasonable  doubt  that  the  defendant,  Gray,  was 
Gbat.       chargeable  for  interest  on  balances  not  carried  to  a  separate  account, 
but  carried  to  a  general  account  at  his  bankers,  and  dealt  with  as 
his  own  money :  [Mosley  v.  Ward  (i),  Sutton  v.  Sharpe  (2)] . 

Mr.  Wigram  and  Mr.  Hyhhack^  for  the  defendant,  John  Gray, 
[cited  Tehhs  v.  Carpenter  {z)^  Wren  v.  iftrton(4),  and  Ma$Bey  v. 
Banner  (6)] . 

Sir  Francis  Simpkinson  and  Mr.  Lewis,  for  other  defendants. 

Mr.  Swanston  and  Mr.  FoUett,  for  other  defendants. 

The  Vigb-Ghangbllob  : 

[  ^soo  ]  In  this  case,  I  assume,  in  Mr.  ^Gray's  favour,  that  he  had 

reasonable  ground  for  retaining  the  money  which  he  did  retain, 
and  not  paying  it  to  the  claimant.  I  assume  that  he  gave  early 
and  sufficient  notice  of  the  difficulty  to  the  claimant,  and  that  the 
claimant  did  not  direct  or  ask  Mr.  Gray  to  invest  or  appropriate  the 
money  in  any  manner;  and  that  the  claimant  might  have  proceeded, 
as  far  as  his  own  interests  were  concerned,  much  more  speedily  than 
he  did.  I  think,  that,  as  far  as  any  other  persons  than  William 
Melland,  whom  I  have  called  the  claimant,  were  interested  in  the 
matter,  the  same  observation  applies  to  them.  Assuming  these 
facts,  it  is  very  possible,  that,  had  Mr.  Gray  taken  upon  himself  to 
invest  this  money,  or  set  it  apart  to  a  separate  account  with  his 
bankers,  so  as  to  have  had  no  direct  use  of  it, — though,  perhaps,  he 
might,  with  regard  to  other  accounts,  have  had  an  indirect  benefit 
from  the  balance  being  with  his  bankers, — it  is  possible,  in  either 
of  these  cases,  that  Mr.  Gray  might  have  been  held  justified  in  so 
investing  the  money,  or  not  charged  with  interest  upon  it.  In  fact, 
however,  no  such  dealing  with  the  money  took  place.  Mr.  Gray,  in 
the  absence,  I  agree,  of  any  direction  or  request, — in  the  absence,  I 
also  agree,  of  any  prohibition, — did  either  put  the  money  into  his 
own  purse,  and  spend  it  as  his  own  for  his  general  purposes,  or  did 
pay  it  to  his  private  account  with  his  bankers,  where  it  was  mixed 
with  his  own  money,  and  from  time  to  time  appropriated  to  his  own 
purposes. 
Mr.  Gray  was  a  man  in  business :  it  may  not  be  correct  to  call 

(1)  8  E.  E.  249  (11  Ves.  581).  (4)  8  E.  E.  174  (11  Ves.  877). 

(2)  25  E.  E.  19  (1  Eu88.  146).  (5)  21  E.  E.  150  (1  J.  &  W.  241). 

(3)  16  E.  E.  224  (1  MaddL  290,  307). 
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him  a  trader.    He  appears  to  have  been  a  Gustom-house  agent,     Mbllakd 

whose   business  may  not  require  a  very  extensive  capital,  (for,        qbIy. 

though  there  is  an  occasional  expenditure  of  money  in  advance, 

the  advances  are  generally  very  soon  repaid),  yet  still  requires 

some  capital.    I  cannot,  therefore,  consider  this  gentleman  as  one 

to  whom  it  was  not  beneficial  and  useful,  at  least,  to  have  a  balance 

of  cash  at  his  command. 

It  is  established,  that,  if  a  man  in  trade  has  money  at  his  banker's  [  soi  ] 
standing  to  his  general  account,  mixed  and  blended  with  his  own 
money,  he  is  to  be  considered  as  having  made  a  beneficial  use  of  it. 
For  the  present  purpose  I  am  unable  to  distinguish  a  gentleman  in 
Mr.  Gray's  situation  from  a  person  in  trade;  and  I  think  it  perfectly 
consistent  with  all  the  assumptions  I  have  made  in  Mr.  Gray's 
favour,  to  say  that  he  used  this  money  for  his  own  purposes — ^an 
observation  entirely  consistent  with  respect  for  Mr.  Gray  and  his 
motives.  If  that  is  the  right  view  of  the  case,  how  can  I  hear  it 
suggested  that  he,  however  justified  in  retaining  the  money,  is 
justified  in  retaining  the  profit  made  with  the  money  for  his  own 
benefit  ?  Though  I  do  not  believe  that  he  was  actuated  by  any 
improper  motives  in  retaining  the  money,  I  consider  it  right  to 
charge  him  with  interest  upon  it,  but,  under  the  circumstances,  not 
with  compound  interest,  nor  even  with  simple  interest  at  so  great 
an  amount  as  has  been  suggested,  nor  even  with  interest  on  the 
whole  amount.  I  think  that  the  sum  of  3562.  8«.  id.,  which 
appears  by  the  schedule  to  have  been  the  amount  retained  by  him 
at  the  end  of  January,  1822,  was  not  an  unreasonable  sum  to  be 
retained  at  that  time.  Let  that  sum  be  considered  as  part  of  the 
capital,  and  not  as  income  retained  by  him.  Upon  that  sum  he  is 
not  to  be  charged  with  interest  at  all,  but  upon  every  subsequent 
sum  received  and  retained  by  him,  I  must  charge  him  with  simple 
interest  at  the  rate  of  42.  per  cent,  per  annum  from  the  time  when 
each  sum  was  received. 

With  respect  to  the  sum  of  3,600Z.  which  has  been  paid  into 
Court,  I  think  I  am  not  dealing  in  a  manner  too  favourable  to 
the  defendant,  when  I  say,  that  he  ought  to  be  considered  as 
having  paid  that  sum  into  Court  as  principal,  stopping  interest 
from  that  time. 

Let  the  Master  apportion,  between  William  Melland's  ^estate  and      [  •302  ] 
the  general  estate  of  the  testator,  the  sums  that  Mr.  Gray  will  thus 
have  to  pay. 
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1845.  DAVIS  V.  MOKIEE(l). 

—  '  (2  CoU.  C.  C.  303—309.) 

BRUCBrvJc.  ^y  ^  marriage  settlement,  a  sum  of  30,000/.  Irish  correncj  was  Tested  in 

|.    '»  ^  trustees,  upon  trust,  out  of  the  interest  and  dividends  of  two  equal  third 

parts  of  it,  together  with  the  interest  and  dividends  of  the  remaining  third 
part,  to  make  up  the  annual  sum  of  500/.,  and  pay  such  ^fiTmal  sum  to  the 
husband  and  wife  during  the  life  of  A. :  Held,  that  the  husband  and  wife 
were  entitled  during  the  life  of  A.  to  the  income  of  the  remaining  third 
part,  whether  it  did  or  did  not  exceed  500/.  per  MiwuTn. 

A  person,  who  by  mistake  had  received  for  some  years  a  less  income  than 
he  was  entitled  to  under  his  marriage  settlement,  held,  under  the  circum- 
stances of  the  case,  to  be  entitled  to  have  the  difference  made  up  to  him 
out  of  the  estate  of  the  deceased  settlor. 

Bt  an  indenture  of  settlement,  dated  the  29th  May,  1820,  and 
executed  previously  to  the  marriage  of  James  Justinus  Morier  with 
Harriet  his  wife,  who  was  the  daughter  of  William  Fulke  Greville, 
a  sum  of  80,0002.  Irish  currency,  part  of  a  larger  sum  outstanding 
on  mortgage  in  Ireland,  and  belonging  to  Mr.  Greville,  was  assigned 
to  trustees,  upon  trust,  either  that  they  should  permit  the  same  to 
remain  in  its  then  state  of  investment,  or  call  in  the  same  and  invest 
it  in  the  funds  or  other  securities,  and  stand  possessed  of  the  same 
upon  the  following  trusts;  that  is  to  say,  upon  trust  that  they 
should,  after  the  solemnisation  of  the  said  marriage,  and  during 
the  life  of  the  said  William  Fulke  Greville,  by  or  out  of  the  interest, 
dividends,  and  annual  produce  of  two  equal  third  parts  or  shares, 
the  whole  into  three  equal  parts  or  shares  to  be  divided,  in  the  said 
sum  of  80,000{.,  and  the  stock,  funds,  or  securities  in  or  upon  which 
the  same  should  be  invested,  levy  and  raise  such  an  annual  sum  of 
money  as  from  time  to  time  should  be  sufficient,  together  with  the 
interest,  dividends,  and  annual  produce  of  the  remaining  or  other 
one  equal  third  part  or  share  of  the  same  sum  of  80,000Z.,  and  the 
stocks,  funds,  or  securities  in  or  upon  which  the  same  should  be 
invested,  to  make  up  the  annual  sum  of  500L  as  money  is  valued  in 
England,  without  any  deduction  or  abatement  whatsoever;  and 
should  pay  and  apply  the  same  annual  sum  by  equal  half-yearly 
payments,  on  the  29th  day  of  November  and  the  29th  day  of  May 
in  every  year,  to  the  person  or  persons  and  in  the  manner  to  whom 
or  in  which  the  interest,  dividends,  or  annual  produce  of  the  said 
first-mentioned  two  equal  third  parts  or  shares  of  the  said  sum  of 
80,000{.,  and  the  securities  for  the  same,  would  for  the  time  being 
[  ^304  ]      be  payable  under  the  *trusts  thereinafter  declared,  if  the  said 

(I)  Distinguished  and  explained  in  Rogers  v.  htgham  {l%1^]  3  Ch.  D.  351, 
36  L.  T.  667. 
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William  Fulke  Greville  were  then  dead,  the  first  half- yearly  pay-  Davis 
mentB  of  the  said  annaal  sum  to  be  made  on  such  of  the  said  days  mobikr. 
of  payment  as  should  happen  next  after  solemnisation  of  the  said 
intended  marriage ;  and  should,  during  the  life  of  the  said  William 
Fulke  Greville,  pay  all  the  surplus  or  residue  which  should  remain 
of  the  interest,  dividends,  and  annual  produce  of  the  said  first- 
mentioned  two  equal  third  parts  or  shares  of  the  said  sum  of 
80,0OOL,  and  the  securities  for  the  same,  after  payment  of  the  said 
annual  sum  by  the  said  indenture  directed  to  be  paid  thereout  as 
aforesaid,  unto,  or  permit  the  same  to  be  received  by,  the  said 
William  Fulke  Greville,  and  his  assigns,  during  his  life ;  and,  as  to 
the  same  two  equal  third  parts  or  shares  of  the  said  sum  of  80,000/., 
and  the  securities  for  the  same,  from  and  after  the  decease  of  the 
said  William  Fulke  Greville,  and  as  to  the  remaining  one  equal 
third  part  or  share  of  the  said  sum  of  80,0002.,  and  the  securities 
for  the  same,  &c. ;  and  as  to  certain  other  funds  mentioned  in  the 
indenture,  upon  trust  that  the  trustees  should  thereout  make 
certain  annual  payments  to  the  intended  wife  for  her  separate 
use,  and,  subject  to  the  said  trusts,  should  pay  the  interest, 
dividends,  and  annual  produce  of  the  said  trust  monies,  stocks, 
funds,  and  securities,  to  the  said  James  Justinus  Morier,  and  his 
assigns,  for  his  life. 

The  marriage  took  place  on  the  15th  June,  1820. 

On  the  8rd  January,  1885,  the  mortgage  was  paid  off,  and  the 
trust  sum  of  80,0002.  Irish  currency  was  invested  in  the  names  of 
the  trustees  in  the  purchase  of  80,4812.  16«.  8d.  Consols. 

Mr.  Greville  died  on  the  14th  January,  1887.  On  the  5th  of  the 
same  month,  a  dividend,  amounting  to  4572.  4s.  6e2.,  became  due  in 
respect  of  the  80,4812.  16«.  Bd.  Consols. 

In  February,  Mr,  Morier  wrote  to  the  executors  of  Mr.  Greville, 
respecting  payment  of  the  balance  of  the  5002.  annual  (myment,  to 
which  he  was  entitled  by  his  *marriage  settlement,  observing  that  [  •aos  ] 
the  last  payment  on  that  account  had  been  made  to  the  29th 
November,  and  that  therefore  there  remained  due  to  him,  reckoning 
from  that  time  to  the  day  of  Mr.  Greville's  death,  622.  lis.  4(f. 

Subsequently,  however,  to  this  letter,  the  trustees  of  the  settle- 
ment paid  Mr.  Morier  4572.  4s.  6rf.,  being  the  half-year *s  dividend 
due  on  the  5th  January,  1887,  on  the  whole  stock  ;  and  to  recover 
that  sum,  the  plaintiffs,  as  executors  of  Mr.  Greville,  now  brought 
their  bill. 

The  defendants,  Mr.  and  Mrs.  Morier,  by  their  answer,  insisted 
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Davis  that,  according  to  the  true  construction  of  the  settlement,  they  were 
MouxB.  entitled  to  the  whole  of  the  annual  produce  of  one  third  part  of  the 
80,0002.,  or  the  stocks  in  which  it  might  be  invested,  whether  such 
annual  produce  exceeded  the  clear  yearly  value  of  5002.  or  not,  and 
that,  should  the  annual  produce  fall  short  of  the  yearly  sum  of 
500!.,  then  they  were  entitled  to  have  that  sum  made  up  to  them 
out  of  the  other  two-thirds  of  the  80,0002.  Irish  currency ;  that  the 
annual  interest  on  one-third  of  80,0001.  amounted  to  the  sum  of 
600Z.  Irish  currency,  which  is  equal  to  the  sum  of  558Z.  16«.  Ud. 
currency  of  the  United  Kingdom;  that,  from  the  time  of  the 
defendant's  marriage  to  the  day  of  his  death,  Mr.  Greville  received 
the  whole  of  the  dividends  and  annual  produce  of  the  trust  fund» 
and  that  he  only  paid  thereout  to  the  defendants  sums  amounting 
in  the  whole  to  5002.  per  annum,  and  that  the  sum  of  9102.,  or 
thereabouts,  was  due  at  his  death  to  the  defendants  for  arrears,  and 
that  they  received  the  4572.  4«.  6d.  in  reduction  of  that  sum.  And 
the  defendant  Mr.  Morier  stated  that  he  received  the  annual  sum 
of  5002.  from  Mr.  Greville  by  mistake,  and  through  ignorance  of 
his  rights  and  interests  under  the  indenture  of  settlement,  and 
that  he  never  consented  or  agreed  to  take  any  less  sum  than  he 
was  entitled  to,  nor  was  he  ever  required  to  do  so,  nor  was  any 
consideration  for  that  purpose  received  by  him  from  Mr.  Greville. 

[  306  ]  The  cause  came  on  for  hearing  before  Knight  Bruce,  Y.-C,  in 

Michaelmas  Term,  1844,  when  his  Honour  was  pleased  to  declare, 
that,  according  to  the  true  construction  of  the  indenture  of  settle- 
ment, dated  the  29th  day  of  May,  1820,  the  defendant  James 
Justinus  Morier  was  entitled  to  the  income  of  one-third  of  the 
80,0002.  Irish  currency  during  the  joint  lives  of  himself  and 
William  Fulke  Greville,  whether  exceeding  or  not  exceeding  500Z. 
per  annum.  And,  it  being  admitted  by  the  counsel  for  all  parties, 
that,  with  the  exception  of  the  dividend  due  on  the  5th  January, 
1887,  all  the  income  arising  from  the  80,0002.  Irish  currency,  and 
the  80,4812.  16«.  8d.  Consols,  was  received  by  Mr.  Greville  during 
his  life,  and  that  he  paid  to  the  defendant  Mr.  Morier,  in  respect  of 
his  rights  under  the  settlement,  the  sum  of  5002.  sterling  per 
annum,  by  half-yearly  payments  on  the  days  mentioned  in  the 
decree,  it  was  referred  to  the  Master  to  inquire  and  state  for  what 
reason  and  under  what  circumstances  it  happened  that  the  income 
of  one-third  of  the  said  trust  fund  was  not,  after  the  marriage  of 
the  defendant  Mr.  Morier,  paid  to  him  during  the  life  of 
Mr.  Greville,  and  whether  the  defendant  Mr.  Morier  released,  or 
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^igreed  or  intended  to  waive  or  abandon  his  right  to  the  whole  or  Davis 
any  part  of  so  much  of  the  said  income  as  he  did  not  receive,  and  mobier. 
under  what  circumstances. 

The  Master,  by  his  report,  found  that  W.  F.  Greville  paid,  and 
the  defendants  James  J.  Morier  and  Harriet  his  wife  received,  the 
yearly  sum  of  5001.  during  the  whole  period  while  the  said  sum  of 
S0,0002.  Lnsh  currency  remained  invested  on  the  mortgage  security, 
sud  the  said  yearly  sum  was  regularly  paid  during  the  aforesaid 
period  by  half-yearly  payments  on  the  17th  day  of  June  and  the 
17th  day  of  December  in  each  year,  without  reference  to  the 
question  whether  the  interest  was  punctually  paid  on  the  mortgage 
or  not ;  and  he  found,  that,  on  the  4th  November,  1848,  the  arrears 
of  interest  on  the  mortgage  ^amounted  to  the  sum  of  6,9S0Z.,  which  [  *307  ] 
eum  was  on  that  day  paid  off,  at  the  request  of  the  mortgagor,  by 
one  George  Glendening,  who  thereupon  took  an  assignment  of 
the  mortgage  security  for  that  sum,  the  defendant  Morier  and 
his  wife  and  their  trustees  being  parties  to  the  indenture  of 
assignment,  and  the  sum  of  6,9302.  being  therein  expressed  to  be 
paid  to  the  said  W.  F.  Greville,  James  J.  Morier  and  Harriet  his 
wife,  according  to  the  respective  shares  in  which  they  were  entitled 
to  the  said  arrears  of  interest.  And  the  Master  found  that  such 
last-mentioned  indenture  was  perused  and  approved  of  by  the 
solicitors  of  the  said  James  J.  Morier;  and  he  found  that  the  whole 
of  the  said  sum  of  6,980Z.  was,  in  fact,  paid  to  the  said  William 
F.  Greville  with  the  privity  and  consent  of  the  said  James  J.  Morier ; 
and  he  found,  that,  after  the  said  sum  of  30,0002.  Irish  currency 
was  invested  in  the  purchase  of  SI.  per  cent.  Consolidated  Bank 
Annuities  as  aforesaid,  the  dividends  of  one-third  part  thereof  were 
less  than  5002.  per  annum,  and  from  that  time  up  to  the  29th  day 
of  November,  1836,  inclusive,  the  said  William  F.  Greville  continued 
to  pay  to  the  said  James  J.  Morier  and  Harriet  his  wife,  between 
them,  the  said  sum  of  5002.  per  annum.  And,  after  stating  the 
payment  of  the  dividend  as  before  mentioned,  on  the  5th  January, 
1887,  the  Master  stated  that  he  was  of  opinion,  and  therefore 
found,  that  it  happened,  for  the  reason  and  under  the  circumstances 
thereinbefore  stated,  that  the  income  of  one-third  of  the  said  trust 
fund  was  not,  after  the  marriage  of  the  defendant  J.  J.  Morier,  paid 
to  him  during  the  life  of  the  said  William  F.  Greville.  And  he 
found  that  the  defendant  James  J.  Morier  did  not  release,  or  agree 
or  intend  to  waive  or  abandon  his  right  to  the  whole  or  any  part  of 
80  much  of  the  said  income  as  he  did  not  receive,  unless  the 
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DAVI8       circamstances  aforesaid  must  be  considered  as  evidence  of  his 
MoRiER.      having  done  so ;  but  he  submitted  to  the  judgment  of  the  Court, 
[  *308  ]       ^whether  the  circumstances  aforesaid  did  or  did  not  afford  evidence 
that  the  said  James  J.  Morier  did  release,  or  agree  or  intend  to 
waive  or  abandon  his  right  to  so  much  of  the  said  income  as  he 
did  not  receive.    And  the  Master  found,  that,  upon  the  supposition 
that  the  said  J.  J.  Morier  had  not  waived  his  rights,  he  was  a 
creditor  of  the  estate  of  the  said  W.  F.  Greville  in  respect  of  income 
not  received  by  him  to  the  amount  of  458Z. 
Mr.  Morier  was  examined  in  the  Master's  office. 
The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Wigrain  and  Mr.  Hall^  for  the  plaintiffs,  observed  that  the 
whole  of  Mr.  Morier's  claim  originated  previously  to  1885.  From 
that  time  until  Mr.  Greville's  death  he  had  either  slept  on  his 
rights,  or  had  acquiesced  in  a  family  arrangement,  which  ought 
not  now  to  be  disturbed.  If  he  had  by  mistake  received  a  less 
amount  of  income  than  he  was  entitled  to,  it  was  for  him  to  prove 
the  mistake.  His  own  evidence  of  mistake  was  not  a  satisfactory 
ground  for  relieving  him  from  the  consequences  of  his  own  acts. 
He  had  acquiesced  in  the  arrears  of  interest  on  the  mortgage  being 
paid  to  Mr.  Greville.  Considering  that  as  a  voluntary  gift  on  his 
part,  there  was  no  sufficient  reason  for  setting  it  aside.  It  was  not 
clear,  however,  that  the  regular  and  punctual  receipt  of  500Z.  was 
not  a  valuable  consideration  for  the  arrangement.  (They  referred 
to  Mellish  v.  Leeson  (i),  Currie  v.  Goold  (2),  and  Clifton  v. 
Cockbum  (3).) 

Mr.  Russell  and  Mr.  Walpole  appeared  for  the  defendants. 

The  Vice-Chancellob,  (after  observing  that  no  objection  had  been 
[  *309  ]  made  upon  the  pleadings  on  the  ground  *of  any  Statute  of 

Limitations) : 

My  opinion  of  the  probability  of  the  case  is  in  conformity  with 
that  of  the  Master,  though  I  am  aware  that  the  answer  and 
examination  cannot  be  made  evidence.  I  think  that  there  was  not 
any  intention  on  the  part  of  Mr.  Morier  to  give  up  anything  that 
he  was  entitled  to.  I  think  also  that  the  rights  of  the  parties  are 
not  affected  by  lapse  of  time,  and  that  it  is  a  mere  matter  of 
figures. 

(1)  3  Atk.  673.  (3)  41  R.  B.  21  (3  My.  &  K  76). 

(2)  58  B.  £.  33  (2  Madd.  163). 


VOL.  Lxx.]  1845.     CH.     2  COLL.  C.  C.  309.  239 

Declare,  that  the  defendants  Mr.  and  Mrs.  Morier(i),  or  one  of  Davis 
them,  are  or  is  entitled  to  stand  as  creditors,  or  a  creditor,  against  mobisb. 
the  estate  of  Mr.  Greville,  for  the  sum  of  4582. ;  and  that  all  the 
defendants  are  entitled  to  stand  as  creditors  of  Mr.  Greville  against 
his  estate  for  the  costs  of  this  suit.  Declare,  that  the  plaintiffs  are 
entitled  to  their  costs  of  this  suit  against  the  estate  of  Mr.  Greville; 
and  let  all  the  parties  respectively  be  at  liberty  to  apply  to  the  Court 
in  the  suit  of ,  as  they  may  be  advised. 


BUENIE  V.  GETTING  (2).  i845. 

(2  Coll.  0.  0.  324—327 ;  S.  C.  9  Jur.  937.)  ^HlJ' 

A  testator  directed  all  his  property,  except  ready  money  or  monies  in  the   -.  ^^^v^C 
funds,  to  be  converted  into  money,  and  the  clear  monies  arising  from  such  ' 

conversion  to  be  invested,  in  the  names  of  the  executors,  in  3/.  per  cent.         *-         ^ 
Consols,  or  other  Government  securities  in  England :  Held,  that  Greek 
bonds,  though  guaranteed  by  this  country,  were  not  comprehended  in  the 
word  '*  funds/'  and  that  they  were  a  proper  subject  of  conversion  under 
the  terms  of  t^e  will. 

MosBS  David  Getting,  by  his  will,  dated  the  16th  June,  1841, 
after  making  certain  specific  bequests  to  his  wife  and  daughters, 
gave  and  devised  to  his  said  wife  and  two  other  persons,  (whom  he 
appointed  his  executrix  and  executors),  their  heirs,  executors, 
administrators,  and  assigns,  his  freehold  messuage  and  lands  at 
Wandsworth,  (describing  ♦it) ;  also  certain  copyhold  land,  t  '326  ] 
(describing  it);  also  one  hundred  lOOZ.  shares  in  the  Alliance 
Assurance  Office;  also  one  share  in  the  New  Church,  Glapham; 
also  8,6002.  Greek  bonds  in  the  hands  of  Messrs.  Bothschild  &  Sons, 
guaranteed  by  England,  France,  and  Bussia,  paid  up  in  full  at  the 
rate  of  52.  per  cent,  per  annum,  payable  half-yearly ;  also  12,000Z., 
SL  per  cent.  Consols,  standing  in  the  testator's  name  in  the  Bank 
of  England ;  and  also  the  rest,  residue,  and  remainder  of  his  real 
and  personal  estate  and  effects,  whatsoever  and  wheresoever, 
including  all  bonds  and  securities  for  money,  (leaving  it  to  his 
trustees  to  grant  any  reasonable  time  for  payment  of  the  said  bonds 
and  securities),  upon  the  trusts  following;  (that  is  to  say),  upon 
trust,  out  of  his  ready  money  or  monies  in  the  funds,  to  pay  and 
satisfy  all  his  just  debts  and  funeral  and  testamentary  expenses, 
and  upon  trust  to  retain  and  pay  out  of  the  same  monies,  to  his 

(1)  Some  portion  of  the  income  had  (2)  In  re  Langdah*8  Settlement  Trusts 

been  settled  to  the  separate  use  of      (1870)  L.  E.  10  £q.  39. 
Mrs.  Morier;  see  attte,  p.  23d. 
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BtTBNiE  wife,  &c.,  (here  were  mentioned  certain  pecuniary  legacies) ;  and 
Gbttivo.  ^po^  trust,  as  soon  as  conveniently  might  be  after  his  decease,  to 
make  sale  and  convert  into  money,  together  or  in  parcels,  by  public 
auction  or  private  contract,  all  his  estate  which  should  not  consist 
of  ready  money  or  monies  in  the  funds,  and  to  convey  and  assure 
the  same  to  the  purchaser  or  purchasers  thereof,  or  as  he  or  they 
should  direct,  and  to  receive  the  monies  arising  from  such  sale  or 
conversion.  And  the  testator  directed  that  his  trustees  for  the  time 
being  should  forthwith  lay  out  and  invest  the  clear  monies  arising 
from  such  sale  and  conversion,  and  also  any  other  monies  not 
invested,  in  8Z.  per  cent.  Consols,  or  other  Government  securities  in 
England,  and  should  invest  the  same  in  their  joint  names,  and 
should  stand  possessed  thereof,  and  of  all  other  his  monies  in  the 
funds,  and  his  estate  and  effects,  upon  trust  to  pay  the  dividends 
and  annual  proceeds  of  the  trust  funds  to  the  testator's  wife  and 
children  for  their  lives  in  the  shares  therein  mentioned,  and  after 
their  deaths  to  distribute  the  capital  amongst  the  testator's  grand- 
children. 
[  326  ]  The  testator  died  in  August,  1841. 

The  present  bill  having  been  filed  in  April,  1844,  by  some  of  the 
cestui  que  trusts,  who  were  infants,  against  the  executors,  for  the 
purpose  of  carrying  the  testator's  will  into  execution,  one  question 
at  the  hearing  was,  whether  the  executors  had  acted  consistently 
with  the  terms  of  the  will  in  not  having  converted  the  Greek  bonds. 

Sir  Francis  Simpkinson  and  Mr.  Chandless,  for  the  plaintiffs, 
said,  that  there  were  only  two  species  of  property  which  the  executors 
were  not  bound  to  convert  and  invest,  namely,  ready  money  and 
monies  in  the  funds ;  and  it  could  not  be  contended  that  monies 
secured  by  Greek  bonds,  whether  guaranteed  by  this  country  or 
not,  came  within  the  description  of  **  money  in  the  funds." 

Mr.  Russell  and  Mr.  Metcalfe,  for  the  defendant  the  widow, 
contended,  that  Greek  bonds,  guaranteed  by  the  Government  of  this 
country,  were  undoubtedly  to  be  considered  as  property  in  the  funds. 
They  referred  to  the  stat.  8  &  4  Will.  IV.  c.  121. 

Mr.  Wigram  and  Mr.  Ward,  for  the  other  trustees. 

The  Vicb-Chancbllor  : 

The  question  is,  whether  the  British-Greek  bonds  are  within  the 
meaning  of  the  word  ''  funds."    I  come  unwillingly  to  the  conclasion 
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that  they  are  not«  The  first  expression  is,  ''  upon  trust,  as  soon  as  bubniji 
conveniently  may  be  after  my  decease,  to  make  sale  and  convert  gettino. 
into  money,  together  or  in  parcels,  by  public  auction  or  private 
contract,  all  my  estate  which  shall  not  consist  of  ready  money  or 
monies  in  the  funds."  Considering  both  the  ordinary  meaning  of 
the  word  ^*  funds,"  and  the  foregoing  expressions  of  the  will,  I  am 
of  opinion  that  the  word  *'  funds '!  was  not  meant  to  include,  and 
does  not  include,  Anglo-Greek  bonds.  Then  comes  the  considera- 
tion *aB  to  the  last  expression,  "  and  my  trustees  for  the  time  being  [  *327  ] 
shall  forthwith  lay  out  and  invest  the  clear  monies  arising  from 
such  sale  and  conversion,  and  also  any  other  monies  not  invested, 
in  82.  per  cent.  Consols,  or  other  Government  securities  in  England." 
Looking  at  the  nature  and  force  of  this  expression  in  connexion 
with  the  language  that  precedes  it,  my  opinion  is,  that,  whether 
the  interest  upon  the  Greek  bonds  guaranteed  by  the  British 
€rovemment  is  or  is  not  of  right  payable  in  the  first  instance  in 
London,  they  are  not  covered  by  these  words.  What  ought  to  be 
done  with  these  bonds,  will  appear  after  the  Master  has  reported 
the  general  state  of  the  account.  The  bonds  themselves  being  safe, 
I  do  not  at  once  direct  a  sale  even  of  the  French-Greek  or  Bussiau- 
Greek  bonds.  Let  the  Master  inquire  what  ought  to  be  done  with 
the  bonds. 

I  found  my  opinion  upon  the  construction  of  this  present  will, 
without  saying  that  in  other  wills  the  words  "  Government  securi- 
ties "  might  not  be  held  to  extend  to  bonds  of  this  description. 


HOLROYD  V.   WYATT.  i845. 

(2  ColL  0.  C.  327—329 ;  S.  0.  9  Jur.  1072.)  ^f^' 

If,  at  a  sale  by  auction  under  the  order  of  the  Court,  a  purchaser  sell  his       ^^^®5*p 
purchase  for  an  additional  sum  beyond  his  purchase-money,  the  Court  will      ^^^^    *'  - 
order  the  property  to  be  re-sold ;  and,  $emble,  that,  if  upon  such  re-sale  the         ^^  ^^^  ^ 
property  does  not  produce  the  improved  price  agreed  to  be  giyen  by  the 
Bub-purchaser,  he  will  be  responsible  to  the  Court  for  the  difference. 

Certain  property  comprised  in  this  suit  being  put  up  to  sale  by 
pablic  auction  in  lots,  under  the  direction  of  the  Master,  one  Thomas 
Boss  attended  at  the  sale,  and  became  a  bidder  for  one  of  the  lots, 
which  was  knocked  down  to  him  at  the  sum  of  4,160Z.  He  then 
signed  an  agreement  as  the  purchaser  of  the  lot  at  that  price.  A 
short  time  afterwards,  one  Samuel  Haines  stated  to  the  auctioneer, 
that,  although  Boss  had  bid  for  the  lot  in  ^question,  he,  Haines,  was       [  *a28  j 
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HoLBOTD  the  real  purchaser  of  it  on  behalf  of  Edward  Farrance ;  and  he 
Wtatt.  requested  the  auctioneer  to  cancel  the  signature  of  Boss  to  the 
contract,  and  allow  him,  Haines,  to  sign  it  as  the  purchaser  for 
Farrance,  at  the  same  sum  of  4,160Z.  To  this  proposal,  Boss  not 
objecting,  the  auctioneer  assented,  and  accordingly  the  signature  of 
Boss  was,  with  his  permission,  cancelled,  and  Haines  then  signed 
the  contract  as  agent  for  Farrance,  and  paid  a  deposit  of  882Z. 

The  plaintiff,  Mrs.  Holroyd,  having  made  inquiries  into  this 
transaction,  discovered  that  after  Boss  had  signed  the  contract, 
Haines  applied  to  him  in  the  auction-room  to  know  if  he  were  willing 
to  part  with  his  purchase,  when,  after  some  negotiation,  it  was  agreed 
that  Boss  should  allow  Haines  to  become  the  purchaser  of  the  lot, 
as  agent  of  Farrance,  in  the  stead  of  Boss,  in  consideration  of  his 
paying  Boss  the  sum  of  840Z.  beyond  the  4,160Z. ;  whereupon  the 
plaintiff  presented  her  petition,  praying  that  Farrance  might  be 
declared  the  purchaser  of  the  premises  in  question  at  the  sum  of 
4,500Z.,  and  be  directed  to  pay  his  purchase-money  into  Court  to  the 
credit  of  the  cause,  according  to  the  particulars  and  conditions  of 
sale ;  or  that  Boss  might  be  directed  to  pay  the  sum  of  840Z.  into 
Court,  and  Farrance  the  sum  of  4,160Z.  for  the  purchase  of  the  pre- 
mises ;  or  that  the  contract  might  be  declared  void,  and  the  lot  be 
again  put  up  to  public  auction  for  re-sale. 

After  the  sale,  Boss,  who  had  received  the  840Z.  from  Farrance, 
went  out  of  the  jurisdiction  of  the  Court,  and  remained  so  at  the 
hearing  of  the  petition. 

Mr.  Spence  and  Mr.  FoUett^  for  the  petitioner,  [cited  Hodder  v. 
Ruffin(i)']. 

[  829  ]  Mr.  Wigram  and  Mr.  Robertson,  for  Farrance : 

If  Farrance  is  a  purchaser,  he  can  only  be  considered  so  at  4,1602. 
Having  paid  the  840Z.  to  Boss,  the  Court  will  not  hold  him  to  the 
purchase  upon  the  terms  of  paying  that  sum  twice  over.  Hodder  v. 
Riiffin  was  treated  as  a  case  of  fraud. 

Mr.  Spence,  in  reply : 
The  Court  knows  nothing  of  Boss. 

The  Vicb-Chancbllor  : 

I  am  not  by  any  means  sure  that  in  strictness  the  Court  might 
not  have  treated  Farrance  as  a  purchaser,  direct  from  the  Court,  at 
(1)  31  E.  E.  104  (Taml.  343). 
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the  larger  sum,  and  have  disregarded  the  payment  to  Boss  ;  but  I     Holhotd 
know  no  case  that  has  gone  that  length.  Wtatt. 

I  am  not  prepared  to  say  that  there  is  any  moral  fraud  in  this 
case — anything  dishonest,  however  inaccurate  the  proceeding  may 
have  been.  Upon  the  whole,  I  think  that  the  ends  of  justice  will  be 
satisfied  by  directing  this  property  to  be  re-sold,  reserving  the 
question  whether,  if  the  property  shall  not  produce  so  much  as 
4,5002.,  Farrance  shall  be  answerable  to  the  Court ;  and  reserving 
all  question  of  liability  in  Boss. 

Mr.  Farrance  afterwards  consented  to  be  a  purchaser  under  the 
Court  at  4,500Z.9  without  prejudice  to  any  question  between  him  and 
Boss. 


TURNER  V.  FRAMPTON.  i846. 

Dee.  28. 
(2  CoU.  C.  C.  331—336;  S.  C.  10  Jur.  24.)  ^^^^ 

Under  a  gift  of  residue  to  two  persons  to  be  equally  divided  between  them       Jan,  12. 
**  if  both  are  living  at  my  death,  but  if  either  shall  die  before  me  or  at  any 

time  after  me,  without  issue,  then  I  bequeath  his  or  her  share  to  the  ij^^i^v^/j 
survivor  of  them."  *    '*  * 

Held  that  the  word  "  survivor  "  must  have  its  primary  meaning  in  a  will        L        ■' 
made  previously  to  the  Wills  Act  and  that  the  gift  over  was  valid. 

Mabt  Penmt,  oI  Melcombe  Regis,  widow,  by  her  will,  dated  the 
8rd  August,  1802,  after  making  various  dispositions  and  bequests 
in  favour  of  her  son,  Taver  Penny,  and  other  persons,  bequeathed 
as  follows :  ''  All  the  residue  of  my  monies,  stocks,  securities  for 
money,  and  other  effects,  I  give,  devise,  and  bequeath  unto  my  said 
son,  Taver  Penny,  and  my  daughter,  Harriett  Penny,  equally  to  be 
divided  between  them,  in  case  they  are  both  living  at  the  time  of  my 
decease ;  but  if  either  of  them  shall  happen  to  die  before  me,  or  at 
any  time  after,  without  issue,  then  I  give,  devise,  and  bequeath  the 
share  of  him  or  her  so  dying,  and  without  issue,  to  the  survivor  of 
them.*' 

Taver  Penny  and  Harriett  Penny  survived  the  testatrix.    Taver        [  ^82  ] 
Fenny  afterwards  died  unmarried,  leaving  Harriett  Penny  surviving 
him. 

The  bill  was  filed  by  the  administratrix  with  the  will  annexed  of 
Taver  Penny,  against  Frampton,  the  surviving  personal  representa- 
tive of  Mrs.  Penny,  and  against  Harriett  Penny,  claiming  half  the 
residuary  fund. 

Sir  Francis  Simpkinson  and  Mr.  Hislop  Clarke^  for  the  plaintiff, 

16—2 
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TuBKBB      [cited  Campbell  v.  Harding  (i),  Pye  v.  Linwood{2)'].    It  may,  how- 
Fbamptok.    ®ver,  be  said,  that  the  gift  to  the  "  survivor  "  restrains  the  meaning 
of  the  word  "  issue."    [On  this  point  they  cited  Massey  v.  Hudson  (3) , 
Barlow  v.  Salter  (4),  and  other  cases  under  the  old  law  of  wills.] 

[  S33  ]  Mr.  RmseU  and  Mr.  Prior,  for  the  defendant  Harriett  Penny  : 

The  case  of  Massey  v.  Hudson  furnishes  both  the  rule  and  the 
exception  in  cases  of  this  nature.  Sir  William  Gsant  says,  that, 
in  the  case  of  a  bequest  to  the  ''  survivor  "  of  two  persons  after  the 
death  of  one  without  issue,  the  presumption  is,  that  the  survivor 
was  meant  individually  and  personally  to  enjoy  the  legacy,  and  not 
merely  to  take  a  vested  interest.  But  he  considered  that  the  words 
"  executors,  administrators,  or  assigns,"  which  were  added  in  that 
case  to  the  gift  over,  excluded  the  presumption.  Here  there  are  no 
such  words ;  and  the  presumption,  it  is  submitted,  must  have  place, 
unless  it  can  be  contended,  either  that  Sir  William  Grant  was  wrong 
in  his  statement  of  the  principle  of  these  cases,  or  that  the  word 
"  survivor  "  in  this  will  means  "  other."  But  both  these  points  are 
virtually  disposed  of  by  the  case  of  Ranelagh  v.  Ranelagh  (6).  [They 
also  cited  Hughes  v.  Sayer(6),  Mackinnon  v.  Peach  {1),  and  other 
cases  under  the  old  law  of  wills.] 

Mr.  Elmsley,  for  the  defendant  Frampton,  the  surviving  repre- 
sentative of  the  testatrix. 

[  584  ]  Sir  F.  Simpkinsony  in  the  course  of  his  reply,  observed,  that, 

if  the  case  of  Hughes  v.  Sayer  was  a  binding  authority  upon  the 
effect  of  words  of  survivorship,  it  was  remarkable  that  so  much 
discussion  had  in  later  ceases  taken  place  on  the  same  subject. 

1846.        Thb  Yiob-Ghai^cbllor  : 

Jan.  12, 

The  question  in  this  cause  is  as  to  the  construction  of  the  residuary 

clause  in  the  will  of  Mrs.  Penny — a  will  which  is  not  affected  by  the 
recent  Wills  Act. 

The  clause  is  in  these  words  :  (His  Honour  here  read  the  clause 
above  stated.)  The  facts  are,  that  both  Taver  Penny,  whom  the 
plaintiff  represents,  and  Harriett  Penny,  who  is  a  defendant,  sur- 
vived the  testatrix ;  that  Taver  Penny  died  without  leaving  issue, 

(1)  37  B.  E.  169  (2  Busb.  &   My.   851,  852. 

390,  411).  (5)  39  B.  B.  233  (2  My.  &  E.  441). 

(2)  66  B.  B.  795  (6  Jur.  618).  (6)  1  P.  Wins.  534. 

(3)  16  R  B.  168  (2  Mer.  130,  133).  (7)  44  B.  B.  283  (2  Keen,  565). 

(4)  17  Yes.  479.  Stated  30  B.  B. 
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and  withoat  having  ever  had  any  issue ;  and  that  Harriett  Penny      Tttsnbb- 
is  alive.  Framptoit. 

The  plaintiff  claims  a  moiety  of  the  residue  in  right  of  *Taver      [  *885  ] 
Penny — a  claim  resisted  by  the  defendant  Harriett  Penny,  who 
asserts  a  title  in  herself  to  the  whole.    This  contention  the  Court 
has  to  decide. 

The  other  parts  of  the  will  afford  little  or  no  assistance  in  the 
work  of  interpreting  the  clause  in  question.  If  they  contain  any- 
thing favourable  to  one,  they  contain  also  something  favourable  to 
the  other.  They  may,  I  think,  be  considered  of  no  substantial  value 
for  any  purpose  of  the  argument. 

The  words  "  at  any  time  "  may  perhaps  be  reasonably  contended 
to  be  in  favour  (though  not  by  any  means  conclusively)  of  the  plain- 
tiff's view.  But,  on  the  other  hand,  the  word  ''and,"  occurring 
between  the  word  "  dying  "  and  the  words  **  without  issue,"  seems 
to  me  (if  the  observation  is  not  too  slight)  to  afford  some  ground  of 
argument  against  her,  though  very  far  from  conclusively.  I  am,  I 
own,  rather  disposed  to  regard  that  form  of  expression  as  favouring 
the  notion,  that  the  time  of  the  death  of  the  son  or  daughter,  to 
whom  the  passage  refers,  was  considered  by  the  testatrix  as  the 
time  at  which  the  existence  or  non-existence  of  issue  would  be 
material.  But  I  lay  little,  if  any,  stress  on  this  remark.  The  most 
important  point  for  consideration  must  probably  be  the  meaning  and 
effect  of  the  word  "  survivor."  If,  instead  of  it,  the  testatrix  had 
used  the  word  "  other,"  I  am  not  prepared  to  say  that  the  plaintiff's 
claim  could  have  been  resisted  by  Harriett  Penny.  And  as  the  word 
"survivor"  is  sometimes  construed  to  mean  "other,"  it  seems  to 
me  material  to  determine  whether  that  is  its  meaning  in  the  clause 
before  the  Court.  If  that  is  not  its  meaning,  if  the  word  "  survivor  " 
is  to  be  taken  as  used  correctly,  and  in  its  ordinary  sense,  then,  upon 
the  grounds  on  which  I  understand  Pinbury  v.  Elkin,  Hughes  v. 
Sayer,  and  Keily  v.  Fowler  (i)  to  have  been  decided,  the  judgment 
delivered  by  Sir  W.  Gbant  *in  Massey  v.  Hudson,  and  some  other  [  *936  ] 
well  known  authorities,  the  proper  conclusion  seems  to  me  to  be  in 
favour  of  the  validity  of  the  gift  of  Taver  Penny's  moiety,  in  the 
events  that  have  happened,  to  Harriett  Penny. 

But  ought  the  word  "  survivor  "  to  be  read  "  other  ?  "    If  the  law 

permits,  in  cases  of  the  present  class  or  description,  a  leaning  in 

favour  of  one  construction  more  than  another,  that  leaning  is 

certainly,  I  think,  towards  supporting  the  bequest.    But  the  bequest 

(1)  3  Br.  P.  0.  (Toml.  ed.)  299. 
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here  would,  I  am  apprehensive,  be  destroyed  by  sach  a  reading ;  a 
consequence  sufficient,  as  it  seems  to  me,  to  prevent  a  departure 
from  the  correct  and  simple  sense  of  the  word.  The  case  may  be 
put  of  the  death  of  one  of  the  two  residuary  legatees  leaving  issue, 
and  afterwards  (the  issue  subsisting)  of  the  death  of  the  other 
residuary  legatee,  without  leaving,  and  without  having  had  issue  : 
both  having  survived  the  testatrix.  This  consideration  appears  to 
me,  however,  not  to  countervail  that  which  I  have  just  before 
mentioned. 

But  though  such  is  my  impression,  I  think  the  case  one  of  con- 
siderable difficulty ;  and  I  should  have  farther  delayed  my  judgment, 
had  I  thought  it  likely  that  I  could  usefully  bestow  more  reflection 
upon  it  than  I  have  done.  After  turning  it  repeatedly  in  my  mind, 
the  conclusion  to  which  I  have  come  is,  that  a  lawyer  may,  without 
impropriety,  decide  it,  as  any  unprofessional  man  reading  the  will 
impartially  would,  I  think,  decide  it,  or  wish  it  decided ;  that  is,  as 
I  have  said,  in  favour  of  the  defendant  Harriett  Penny.  But  the 
suit  was,  in  my  opinion,  a  suit  fair  and  reasonable  to  be  instituted, 
and  I  consider  that  (as  in  L/ynn  v.  Beaver  (i) )  the  plaintiff,  though 
failing,  should  have  her  costs  out  of  the  estate. 


1846. 
Jan.  15,  24. 

Knight 
Bbuob,  V.-C. 

[887] 


DUKE  V.  BARNETT(2). 

(2  CoU.  0.  C.  337—342 ;  8.  C.  16  L.  J.  Ch.  173 ;  10  Jur.  87.) 

A  purchaser  agreed  to  accept  the  vendor's  title  ''  without  dispute."  The 
purchaser  afterwards  objected,  that,  at  the  date  of  the  agreement,  there 
was  a  flaw  in  the  vendor's  title,  consisting  of  an  unreleased  incumbrance, 
which  left  the  legal  estate  in  the  property  outstanding.  Upon  a  bill  filed 
by  the  vendor  for  specific  performance  :  Held,  that  the  purchaser  was 
precluded,  by  the  terms  of  his  contract,  from  insisting  on  the  objection. 

Hbnby  Edwards,  being  seised  in  fee  of  a  considerable  property  at 
Brighton,  which  he  had  purchased  of  Thomas  Bead  Eemp,  agreed 
to  demise  a  small  part  of  it  to  Henry  Pescott  for  building  purposes. 
This  agreement  was  carried  into  execution  by  an  instrument  dated 
the  12th  November,  1888,  made  between  Edwards,  of  the  one  part, 
and  Pescott,  of  the  other  part,  whereby  it  was  agreed  that  Edwards 
should  grant  to  Pescott  a  lease  of  the  land  in  question,  to  hold  the 
same  to  Pescott,  his  executors,  administrators,  and  assigns,  from 
the  24th  June  then  last  for  ninety-nine  years,  at  the  rent  of 
161.  10«. 


(1)  23  B.  B.  185  (T.  &  B. 


(2)  ScoU  V.   Alvarez  [1895]  2  Ch. 
603,  64  L.  J.  Ch.  821,  73  L.  T.  43. 
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The  agreement  contained  clauses  to  the  following  effect ;  namely,  duke 
it  was  thereby  agreed  that  the  lease  should  contain  covenants  on  BAsirvrT. 
the  part  of  Edwards,  his  heirs,  executors,  administrators,  and 
assigns,  for  quiet  enjoyment,  on  payment  of  rent  and  performance 
of  covenants  ;  also  a  covenant  for  the  conveyance  of  the  inheritance 
of  the  piece  of  land,  agreed  to  be  demised,  to  Pescott,  his  heirs  and 
assigns,  for  the  sum  of  180Z.,  at  any  time  within  five  years  from 
the  24th  June  then  last,  on  three  months'  notice  being  given  to 
Edwards,  and  the  rent  in  arrear,  together  with  *full  rent  for  the  L  *88S  ] 
current  half  year,  being  paid ;  and  Pescott  thereby  agreed,  in  case 
of  such  purchase  and  conveyance  as  aforesaid,  to  accept  the  title  of 
Edwards  without  dispute,  and  to  pay  all  law  expenses  attending 
the  conveyance,  as  well  those  to  be  incurred  by  or  on  the  part  of 
the  vendor,  as  those  by  or  on  the  part  of  the  purchaser,  and  also 
the  expense  of  the  production  of  all  attested  or  other  copies  of  deeds, 
wills,  or  other  instruments,  and  all  assignments  of  outstanding 
terms,  and  all  certificates  and  affidavits  which  might  be  required ; 
and  it  was  also  agreed,  that,  in  case  Pescott  should  purchase  the 
said  piece  of  land  under  the  power  for  that  purpose  thereinbefore 
contained,  an  abstract  of  title  should  be  furnished  to  him  by  and  at 
the  expense  of  Edwards ;  and  also,  that,  until  the  said  lease  should 
be  granted,  the  premises  should  be  held  by  Pescott,  his  executors, 
administrators,  and  assigns,  upon  the  terms  and  conditions  afore- 
said, and  particularly  that  Edwards,  his  executors,  administrators, 
and  assigns,  should  have  all  the  usual  powers  of  re-entry  and 
distress  upon  the  said  premises,  as  by  law  accustomed  in  case  of 
rent  in  arrear  reserved  upon  demise. 

Li  pursuance  of  this  agreement,  Pescott  entered  upon  the 
property  agreed  to  be  demised  to  him,  and  began  to  build.  He, 
however,  by  an  agreement  in  writing,  dated  the  24th  July,  1889, 
assigned  the  premises  for  valuable  consideration  to  the  defendant, 
John  Bamett,  his  executors,  administrators,  and  assigns,  for  the 
residue  of  the  term  of  ninety-nine  years,  subject  to  the  covenants 
and  conditions  mentioned  in  the  agreement  of  the  12th  November, 
1888. 

Edwards  afterwards  sold  the  reversion  in  fee  of  the  same  premises 
to  the  plaintiff  Edward  Duke,  and  by  an  agreement,  dated  the  26th 
September,  1889,  he  conveyed  the  equitable  fee  in  reversion 
expectant  on  the  term  of  ninety-nine  years  to  Duke,  subject  to  the 
agreement  of  the  12th  November,  1888.  Early  in  1840  Edwards 
went  to  America. 
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Duke  Li  October,  1842,  the  defendant  gave  the  following  notice  to  the 

Bauobtt.     plaintiff : 

r  ftog  1 

"  Sib, — I  hereby  give  you  notice,  that  I  intend  to  purchase  the 
ground  and  buildings  at  the  east  side  of  the  top  of  Borough  Street, 
on  the  24th  day  of  June  next,  held  by  me  under  an  agreement  of 
lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day  of  November, 
1888,  and  occupied  by  Mr.  H.  Pescott.  I  likewise  authorize  you  to 
prepare  the  deeds  of  conveyance  in  due  time. 

"  John  Babnbtt." 

In  pursuance  of  this  notice  a  deed  of  conveyance  of  the  premises 
was  prepared  by  the  plaintiff,  and  sent  to  America,  where  it  was 
executed  by  Edwards.  After  it  had  been  returned  to  England,  the 
defendant  desired  that  it  should  be  looked  over  by  his  solicitor, 
Mr.  Bennett,  and  accordingly  the  plaintiff  sent  the  deed  to  Bennett. 
After  perusing  the  deed,  Bennett  requested  to  see  an  abstract  of 
the  title,  in  order  to  enable  him  to  judge  of  the  propriety  of  the 
deed.  The  plaintiff  sent  an  abstract.  Bennett  then  objected,  thai 
the  premises,  having  been  formerly,  with  other  property,  subject  to 
a  mortgage,  had  not  been  included  in  a  certain  release  which  had 
been  purported  to  be  executed  of  that  mortgage ;  and  he  required 
a  fresh  release.  The  plaintiff,  however,  conceiving  that  the  defen- 
dant was  precluded  by  the  terms  of  the  agreement  of  the  12th 
November,  1888,  from  taking  this  objection,  both  the  mortgage  and 
the  release  having  been  prior  to  the  commencement  of  Edwards's 
interest,  refused  to  yield  to  the  objection,  and  filed  the  present  bill 
to  compel  a  specific  performance  of  the  contract. 

The  defendant,  by  his  answer,  insisted,  1st,  that  only  such 
imperfect  release  of  the  mortgage  as  appeared  by  the  abstract,  and 
not  the  release  of  the  premises  in  question  from  the  mortgage, 
[  ••40  J  formed  part  of  the  title  of  Henry  Edwards.  *2ndly,  that,  by  the 
terms  of  the  agreement  of  the  12th  November,  1888,  the  defendant, 
as  the  assignee  of  Henry  Pescott,  was  not  bound  to  accept  the  title 
of  Edwards  without  dispute ;  but  that,  if  he  was  so  bound,  yet  he 
was  still  entitled  to  have  the  concurrence  of  all  necessary  parties  in 
the  conveyance.  8rdly,  that,  by  the  delivery  of  the  abstract  and  a 
correspondence  that  ensued,  the  plaintiff  had  waived  the  benefit  of 
the  stipulation  in  the  agreement  of  the  12th  November,  1888. 

Mr.  Wigram  and  Mr.  Boyle,  for  the  plaintiff,  said,  that  nothing 
was  more  clear  than  that  a  man  may  contract  to  convey  such  title 
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as  he  has,  so  as  to  preclade  the  purchaser  from  setting  up  an        Duki 
objection  to  it,  however  valid :  Frenie  v.  Wright  (i),    Wilmot  v.     bab»'»it. 
WilHnsim  (2),  Spratt  v.  Jeff  try  (8).     They  also  contended  that  the 
title  in  this  case  was  perfectly  good,  as  the  parcels,  if  any,  which 
were  omitted  from  the  release,  were  not  the  premises  which  the 
defendant  had  bought. 

Mr.  Kenyon  Parker  and  Mr.  Mcdins,  for  the  defendant : 
In  Warren  v.  Richardson  (4),  the  defendant  had  waived  all  objec- 
tions to  the  title,  and  it  was  referred  to  the  Master  to  settle  the 
conveyance :  yet,  inasmuch  as  it  afterwards  appeared  before  the 
Master  that  the  title  was  bad,  the  Court  declined  to  force  it  upon 
the  defendant.  In  Shepherd  v.  Keatley  (6),  the  plaintiffs,  the  vendors, 
stipulated  not  to  be  obliged  to  produce  the  lessor's  title ;  yet  the 
defendant,  proving  the  title  to  be  bad  aliunde^  was  held  not  to  be 
bound  by  the  contract.  That  case  and  Spratt  v.  Jeffery  are  hardly 
reconcileable :  Blackford  v.  Kirkpatrick  (6).  If  a  party  bind  himself 
to  take  the  vendor's  title,  or  waive  objections  *to  the  title,  he  cannot  [  *84i  ] 
call  for  a  title.  But  if  it  appears  aliunde  that  the  title  is  doubtful, 
a  fortiori  if  it  appear  bad,  the  Court  will  not  bind  the  purchaser. 
We  contracted  for  a  clear  title ;  are  we  to  have  a  mortgaged  one  ? 
Moreover,  we  submit  that  the  vendor  waived  the  benefit  of  the 
stipulation,  by  delivering  the  abstract. 

Thb  Yicb-Changellob,  (after  observing  that  he  considered  Spratt  v. 
Jeffery  and  Shepherd  v.  Keatley  reconcileable) : 

The  assumed  facts  of  this  case  are  these:  Edwards  held  as  a 
purchaser  from  Eemp.  Kemp  had  conveyed  to  him.  Edwards  had 
no  better  title  than  Eemp  gave  him.  There  was  a  flaw  in  Kemp's 
title  which  existed  before  Edwards  purchased,  and  it  consisted  in 
this :  that  some  incumbrancer  of  Kemp  had  executed  a  release  or 
reconveyance,  defective  in  point  of  parcels,  which  left  an  outstanding 
legal  estate  in  the.  property,  or  a  portion  of  the  property.  This, 
though  matter  of  conveyance,  affected  Edwards's  title ;  it  was  a 
defect  subject  to  which  Edwards  held  the  property.  Assuming  the 
defect  to  exist,  as  the  lessee  was  under  the  obligation,  if  he  exercised 
the  option  of  buying,  to  accept  the  title  without  dispute,  I  am  of 
opinion  that  he  is  precluded,  in  this  Court  and  at  law,  from  taking 

(1)  20  B.  R.  313  (4  Madd.  364).  (6)  40  E.  B.  604  (1  Or.,  M.  &  R. 

(2)  30  R.  R.  405  (6  B.  &  C.  506).  117). 

(3)  34  R.  R.  387  (10  B.  &  C.  249).  (6)  63  R.  R.  65  (6  Beay.  232). 

(4)  34  R.  R.  261  (Younge,  1). 
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Babkbtt. 


[342] 


an  objection  upon  a  defect  in  that  release  or  reconveyance,  if  defect 
there  was.  Shepherd  v.  Keatley,  in  my  judgment,  is  reconcileable 
with  the  view  which  I  take  of  this  case,  and  was  well  decided.  If 
there  is  a  reference  to  the  Master,  it  must  be  with  a  declaration 
conformable  to  what  I  have  said. 

The  defendant  admits  the  conveyance  to  him  to  be  proper  if  the 
supposed  flaw  in  the  title  be  overcome.  I  think  that  he  has  a  right 
to  have  this  case  decided  upon  the  assumption  that  the  title  is 
plainly  bad,  although,  for  anything  I  know  to  the  contrary,  it  may 
be  perfectly  good. 

The  defendant  declined  to  take  a  reference  with  the  declaration 
suggested  by  the  Yice-Ghancellob  ;  and,  on  a  subsequent  day,  a 
decree  was  made,  which  was  in  substance  as  follows : 

Declare,  that  the  purchaser  is  bound  to  accept  the  title  of  the 
said  Henry  Edwards,  without  dispute,  according  to  the  meaning  of 
the  expressions  contained  in  the  contract ;  and  declare,  that,  if  the 
property  in  question  was  not  included  in  the  deed  of  release,  that 
circumstance  does  not  form  a  ground  of  objection  to  the  plaintiff's 
title,  which,  under  the  contract,  the  defendant  is  entitled  to  take. 


1846. 
Jan.  13,  31. 
March  11. 

'Knight 
Bbuce,  V.-O. 

[842] 


EARLY  V.  BENBOW(l). 

(2  Coll.  0.  C.  342—355;  S.  C.  15  L.  J.  Ch.  169;  10  Jur.  169.) 

A  testator,  by  codicil,  gave  legacies  of  500^  each  to  A.,  B.,  C,  and  D., 
who,  from  other  parts  of  the  codicil,  and  from  the  will,  appeared  to  be 
grandchildren  of  his  brother  Henry.  He  added:  '*Item.  I  direct  my 
executors  to  pay  out  of  my  personal  estate  the  sum  of  500/.  apiece  to  each 
child  that  may  be  bom  to  either  of  the  children  of  either  of  my  brothers 
lawfully  begotten,  to  be  paid  to  them  on  his  or  her  attaining  the  age  of 
twenty-one.*'  At  the  date  of  the  codicil  and  at  the  testator's  death  there 
were,  to  his  knowledge,  living,  several  grandchildren  of  his  brothers, 
besides  A.,  B.,  C,  and  D.,  and  various  children  of  the  brothers  of  the 
testator,  and  the  testator  was  survived  by  one,  at  least,  of  his  brothers : 
Held,  that  A.,  B.,  C,  and  D.  were  not  entitled  to  double  legacies. 

William  Townsbnd,  by  his  will,  dated  the  81st  March,  1827, 
after  giving  several  legacies,  bequeathed  the  residue  of  his  personal 
estate  to  trustees,  whom  he  appointed  his  executors,  upon  trust, 
with  all  convenient  speed  after  his  decease,  to  sell  and  convert  the 
same  into  money,  and,  after  payment  of  his  just  debts,  &c.,  to 
invest  certain  sums  in  their  names  in  Government  or  real  securities. 


(1)  Locke  V.  DurUop  (1888)  39  Ch.  D.  387,  57  L.  J.  Oh.  1010,  69  L.  T.  683. 
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and  pay  and  divide  the  residue  of  the  proceeds  of  his  said  personal       Eablt 
estate  among  his  next  of  kin  living  at  his  decease.  Bbnbow. 

The  testator,  by  a  codicil,  dated  the  14th  November,  1827, 
gave  a  certain  copyhold  estate  to  John  Early  and  Alice  his 
wife,  whom  the  testator  described  as  the  eldest  daughter  of  his 
brother  Henry,  for  their  lives  and  the  life  of  the  survivor;  with 
remainder  to  William  Townsend  Early,  their  eldest  son,  his  heirs 
and  assigns. 

By  a  subsequent  codicil,  dated  the  10th  March,  1882,  the  testator 
gave  to  his  executors  named  and  appointed  by  his  *first  codicil  (i)  [  *343  ] 
2,0002.,  to  be  by  them  invested  in  the  funds ;  the  proceeds  to  be 
annually  applied  for  the  support  of  six  aged  women  at  Witney.  He 
then  proceeded  thus :  **  Item.  I  give  and  bequeath  to  Hannah 
Maria,  the  daughter  of  my  brother  Henry,  the  sum  of  600Z.,  to  be 
paid  to  her  by  my  said  executors  on  her  attaining  the  age  of  twenty- 
one  years.  (Then  followed  other  pecuniary  legacies,  in  similar 
terms,  to  other  children  of  Henry  Townsend.)  It^em.  I  give  and 
bequeath  to  Edward,  the  son  of  John  and  Alice  Early,  the  sum  of 
600L  for  his  own  use  and  benefit ;  also  I  give  and  bequeath  to  Alice, 
the  daughter  of  the  said  John  and  Alice  Early,  the  sum  of  5001.  for 
her  own  use  and  benefit ;  also  I  give  and  bequeath  to  Mary,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  5001.  for  her 
own  use  and  benefit;  also  I  give  and  bequeath  to  Sarah,  the 
daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500Z.  for 
her  own  use  and  benefit;  also  I  give  and  bequeath  to  Ann,  the 
daughter  of  Robert  and  Martha  Storrs,  the  sum  of  6002.  for  her 
own  use  and  benefit.  Item.  I  direct  my  executors  to  pay,  by  and 
out  of  my  personal  estate  exclusively,  the  sum  of  5001.  apiece  to 
each  child  that  may  be  born  to  either  of  the  children  of  either  of 
my  brothers  lawfully  begotten,  to  be  paid  to  each  of  them  on  his 
or  her  attaining  the  age  of  twenty-one  years,  without  benefit  of 
survivorship." 

The  testator  died  in  March,  1882. 

The  bill  was  filed  by  Alice,  Edward,  Sarah,  and  Mary,  children 
of  Edward  and  Alice  Early,  the  three  latter  plaintiffs  being  infants, 
against  the  executors  in  trust  under  the  will,  praying  to  have  paid 
and  secured  to  them,  respectively,  the  several  legacies  of  500Z. 
given  to  them  by  name  under  the  second  codicil,  and  also  additional 
sums  of  500Z.  apiece,  given  to  them,  as  they  contended,  under  the 

(1)  None  were  named  or  appointed  by  his  first  codicil.  Probate  was  granted 
to  those  named  in  the  wiU. 


252  1846.     CH.    2  COLL.  C.  C.  848—847.  [b.r. 

Bablt  last  ^clause  of  that  eodicil,  as  children  of  a  child  of  the  testator's 
BniBow.     brother  Henry. 

[  *344  ]  It  was  admitted,  at  the  hearing  of  the  cause,  that,  at  the  date  of 

the  second  codicil,  there  was,  at  least,  one  grandchild  of  a  brother 
of  the  testator  for  whom  no  provision  was  made  by  the  will  or 
codicils,  unless  under  the  last  clause  of  the  second  codicil,  and  that 
the  testator  was  aware  of  that  fact. 

Mr.  Pan-y  and  Mr.  Bevir,  for  the  plaintiffs  : 

The  legacies  given  to  the  plaintiffs  by  name  differ  from  those 
given  under  the  last  clause  of  the  will  in  a  material  point,  namely, 
the  time  of  payment ;  the  former  being  payable  immediately  on  the 
testator's  death,  the  latter  not  till  the  legatees  attain  twenty-one. 
It  is,  therefore,  a  reasonable  construction  of  the  will,  to  hold  that 
these  legacies  are  cumulative:  Wray  v.  Field  (i),  Hooley  v.  Hatton  (2), 
Curry  v.  Pile  (s).  If  it  be  said  that  "  may  "  is  a  word  of  futurity, 
and  that  the  sentence,  *'  each  child  that  may  be  born  to  every  of 
the  children  of  every  of  my  brothers,"  cannot  comprehend  brothers' 
grandchildren  living  at  the  date  of  the  instrument,  there  are  several 
authorities  adverse  to  that  construction :  Cook  v.  Cook  («),  Hewet  v. 
Ireland  (6),  Doe  d.  James  v.  HaUett  (6). 

[  846  ]  Mr.  Teed  and  Mr.  Shebbeare,  for  the  defendants  : 

The  intention  of  the  testator  was,  after  providing  for  the  persons 
[  *846  ]  "^named,  to  give  500Z.  to  each  child  that  might  be  bom  after  the 
date  of  the  will,  in  his  lifetime.  If  he  meant  to  give  the  plaintiffs 
1,000{.  each,  why  should  he  resort  to  so  clumsy  a  mode  of  bequest 
as  that  which  has  been  suggested  ?  The  words  **  may  be  bom  '* 
may,  under  special  circumstances,  be  held  to  refer  to  persons  that 
are  already  born ;  but  the  word  "  may  "  is  generally  a  word  of 
futurity.  In  Storrs  v.  Benbow  (7),  Sir  John  Leach  held,  that  the 
words  **  may  be  born  "  provided  for  the  birth  of  children  between 
the  making  of  the  will  and  the  death. 

[  347  ]  Mr.  Parry,  in  reply. 

♦  *  *  ♦  ♦ 

Jan.  31.       The  Yicb-Ghanobllob  : 

The  plaintiffs  in  this  suit  are  grandchildren  of  a  brother  of 

(1)  26  E.  E.  61  (2  Eu88.  267).  (6)  1  P.  Wms.  426. 

(2)  See  E.  E.  69,  n.  (1  Br.  0.  0. 390).  (6)  14  E.  E.  408  (1  M.  &  S.  124). 

(3)  2  Br.  G.  G.  226.  (7)  39  E.  E.  132  (2  My.  &  E.  46). 

(4)  2  Vera.  645. 
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Mr.  William  Townsend,  the  testator  in  the  cause,  the  object  of  which       Kablt 
is  to  obtain  certain  benefits  claimed  by  the  plaintiffs  under  a  codicil      bbnbow. 
to  his  will. 

It  is  admitted  that  the  plaintiffs  are  four  of  the  persons  named  as 
legatees  in  the  following  passage  contained  in  that  codicil :  "Item.  I 
give  and  bequeath  to  Edward,  the  son  of  John  and  Alice  Early, 
the  sum  of  6001.  for  his  own  use  and  benefit;  also  I  give  and 
bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice  Early, 
the  sum  of  6002.  for  her  own  use  and  benefit;  also  I  give  and 
bequeath  to  Mary,  the  daughter  of  the  said  John  and  Alice  Early, 
the  sum  of  500Z.  for  her  own  use  and  benefit;  also  I  give  and 
bequeath  to  Sarah,  the  daughter  of  the  said  John  and  Alice  Early, 
the  sum  of  600Z.  for  her  own  use  and  benefit;  also  I  give  and 
bequeath  to  Ann,  the  daughter  of  Bobert  and  Martha  Storrs,  the 
sum  of  5002.  for  her  own  use  and  benefit."  As  to  the  legacies  thus 
plainly  given  to  the  plaintiffs,  there  does  not  appear  to  have  been 
any  dispute,  unless  as  to  the  interest  upon  them,  and  that  question 
has  been  disposed  of. 

They  assert,  however,  that  a  clause  in  the  codicil,  immediately 
following  the  passage  that  I  have  read,  makes,  in  their  favour, 
(absolutely  with  regard  to  one  of  them  who  *is  of  age,  and  absolutely  [  *S48  ] 
or  contingently  with  regard  to  the  others),  a  further  and  additional 
bequest.  This  claim  the  defendants  resist.  The  clause  runs  thus : 
**  Item.  I  direct  my  executors  to  pay,  by  and  out  of  my  personal 
estate  exclusively,  the  sum  of  600Z.  apiece  to  each  child  that  may 
be  bom  to  either  of  the  children  of  either  of  my  brothers  lawfully 
begotten,  to  be  paid  to  each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years,  without  benefit  of  survivorship."  And  the 
contest  of  which  I  have  now  to  dispose  is,  whether,  under  this 
clause,  the  plaintiffs,  or  either  of  them,  can  rightfully  claim 
anjrthing. 

It  was  admitted  at  the  Bar,  that,  when  the  codicil  was  made,  and 
at  the  testator's  death,  there  were,  to  his  knowledge,  living,  several 
grandchildren  of  brothers  of  the  testator,  besides  the  plaintiffs,  and, 
living  also,  various  children  of  brothers  of  the  testator,  and  that 
the  testator  was  survived  by  one  at  least  of  his  brothers. 

The  questions  to  be  considered,  I  think,  are — 1.  Whether  the 
clause  is  wholly  void.  2.  What  is  the  meaning  of  the  clause  con- 
sidered by  itself,  and  construed  popularly  as  well  as  correctly,  but 
not  according  to  rules  merely  technical?  8.  What  is  the  legal 
construction  of  the  clause  considered  by  itself,  as  a  provision  relating 
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Early  to  the  disposition  of  property  contained  in  a  will  ?  4.  Whether, 
BE!mow.  ui  either  view,  the  context  is  capable  of  affecting,  and  does  affect, 
the  construction.  5.  Whether,  in  either  view,  collateral  or  external 
circamstances  are  capable  of  affecting,  and  do  affect  it. 

The  consideration  of  the  first  of  these  questions  I  will,  for  a 
while,  postpone.  The  second  seems  free  from  difficulty.  The 
plaintiffs'  counsel  appeared  to  be  of  opinion,  as  I  am,  that  the 
word  ''  may  "  was  used  by  the  testator  in  the  sense,  or  one  of  the 
senses,  of  the  word  "  shall."  The  verb  "  may  "  is  very  often,  with 
correctness,  used  with  reference  to  the  future.  If  a  man  speaks  of 
the  children  that  his  brothers'  children  may  have,  the  expression  is 
[  *849  ]  one  of  possible  reference  to  the  present  or  future.  But  if,  ^knowing 
that  his  brothers  have  children  and  grandchildren,  he  speaks  of 
each  child  that  may  be  bom  to  either  of  the  children  of  his 
brothers,  he  speaks  against  the  rules  and  forms  and  idiom  of  the 
English  language,  if  he  means  or  includes  in  his  meaning,  as 
children  of  his  brothers'  children,  persons  already  bom,  whose 
existence  and  names  are  known  to  him. 

I  have  not  forgotten  the  expression  ''lawfully  begotten."  The 
testator,  I  am  aware,  has  not  said,  "  to  be  lawfully  begotten  : "  but 
the  expression,  occurring  where  it  does  and  as  it  does,  whether 
referring  to  his  brothers  or  to  their  children,  or  to  the  children  of 
those  children,  (which  may  be  doubtful),  I  construe  and  understand 
to  have  been  intended  only  (whether  necessarily  or  unnecessarily) 
to  indicate  legitimacy,  that  is,  to  have  been  used  to  designate,  not 
the  time  of  the  commencement  of  the  existence  of  any  person,  but 
social  or  civil  state  merely;  nor,  I  apprehend,  is  the  phrase,  if 
understood  in  that  sense,  otherwise  than  in  conformity  with  popular 
and  ordinary  habits  and  modes  of  speech,  to  whomsoever  referring. 
The  second  question,  therefore,  as  far  as  it  goes,  must,  I  apprehend, 
be  answered  in  the  defendants'  favour. 

The  third  question  is  one  to  which  the  answer  is  less  obvious  and 
less  easy.  It  has  very  long  been  settled  in  point  of  technical 
interpretation  of  legal  construction,  that  a  gift  to  A.  and  the  heirs 
of  his  body  lawfully  begotten,  or  a  gift  to  A.  and  the  heirs  of  his 
body  lawfully  to  be  begotten,  means  neither  more  nor  less  than  a 
gift  to  A.  and  the  heirs  of  his  body,  at  least  if  there  be  neither 
explanatory  context  nor  explanatory  circumstances  admissible  and 
given  in  evidence.  There,  however,  the  word  **  heirs  "  means  not 
children,  but  is  a  word  of  limitation,  which,  not  giving  during  the  life 
of  A.  any  present  or  other  estate  or  interest  to  any  other  person  than 


VOL.  Lxx.]      1846.    CH.    2  COLL.  C.  C.  849—851.  256 

A.,  is,  of  necessity,  sufficiently  comprehensive  to  include  issue  of  A.       Bablt 

that  may  be  bom  1,000  years  after  his  death.     *In  Hebblethicaite  v.      bbkbow. 

Cartwright  (i),  Lord  Talbot  said,  that  this  "  was  to  prevent  the      [  •360  ] 

great  confusion  which  would  otherwise  be  in  descents  by  letting 

in  the  younger  before  the  elder,"  &c.     In  Lomax  v.  nolmden{2), 

Lord  Habdwioke  said,  that  the  words  "  to  be  begotten "  are  the 

same  with  ''  begotten."    And  so  had  the  Lobd  Eeepeb  before,  in 

the  case  of  Cook  v.  Cook{s).    Nor  do  those  observations  appear  to 

have  been  confined  (if  they  related)  to  cases  of  descent.    In  Hewet 

V.  Ireland  (4)  the  question  arose  upon  words  of  purchase  contained 

in  a  deed.    But  the  Lobd  Ghancbi«lob  there  may  be  thought  to 

have  proceeded  on  the  interpretation  which  the  whole  of  the  instru* 

ment  before  him  appeared  to  him  to  require,  and  not  upon  any 

universal  rule  as  to  particular  phrases  in  ii    To  the  cases  to  which 

he  refers,  he  seems  to  refer  by  way  of  illustration  or  analogy. 

Adverting  to  the  wife's  life  estate,  Lord  Macclesfield  seems  to  have 

thought  that  the  words  ''  shall  be  begotten  "  might  be  construed, 

on  that  ground,  to  mean  ''  shall  have  been  begotten."    If  so,  that 

was  sufficient  for  the  decision  of  the  case.     Such  a  ground  as 

that  afforded  there  by  the  wife's  life  interest,  for  reading  ''  be  "  as 

**  have  been,"  is  not  afforded  in  the  present  instance. 

I  have  obtained  a  copy  of  the  decree  from  the  Registrar's  Office ; 
the  mandatory  part  of  it  commences  thus  :  "  His  Lordship  declared, 
as  to  the  question  arising  upon  the  said  deed  of  the  5th  November, 
1690,  whether  a  daughter  of  the  said  William  Stringer,  and 
Ghristabella  his  wife,  who  was  then  born,  was  intended  to  be 
provided  for  thereby  or  not,  that  he  was  of  opinion  that  the  daughter, 
who  was  then  born  and  was  very  young,  and  could  not  have  offended, 
was  intended  to  be  provided  for  by  the  said  deed,  and,  upon  the 
death  of  the  said  William  Stringer  and  Ghristabella  his  wife,  became 
entitled  to  the  said  ^6002.,"  and  so  on.  The  deed  appears  to  have  [  *35i  J 
been  stated  differently  in  different  parts  of  the  pleadings,  but 
probably  Lord  Macclesfield  read  the  instrument  itself. 

A  literal  construction  in  such  a  case  as  Hewet  v.  Ireland^  and  in 
many  others,  of  the  words  "shall  be  begotten"  or  "to  be  begotten" 
might  exclude  children  bom  several  months  after  the  date  and 
execution  of  the  instrument  containing  the  words,  because  then  in 
existence  in  the  womb,  (though  that  existence  might  not  at  the  time 
be  known  or  suspected),  and  would  tend  to  the  introduction  of  a 

(1)  Ca.  temp.  Talb.  31.  (3)  2  Vera.  545. 

(2)  1  Ves.  Sen.  294.  (4)  1  P.  Wins.  426. 
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Eablt  kind  of  evidence  not  of  the  most  satisfactory  description,  to  the 
Bbnbow.  admission  of  which  Courts  do  not  without  absolute  necessity  submit. 
A  ]t>irth  is  generally  a  manifest  fact,  involved  in  no  obscurity  or 
mystery.  To  what  testimony  and  what  discussions  a  question  of 
the  time  of  geniture  may  lead,  those  conversant  with  cases  and 
publications  on  that  subject  do  not  need  to  be  informed,  nor  can 
they  wonder  at  the  absence  of  any  inclination  to  augment  their 
number. 

In  the  will  which  was  the  subject  of  the  remarkable  case  of 
Wilkinson  v.  Adam{i),  the  words  ''children  that  I  may  have," 
described  by  Lord  Eldon  as  an  expression  "obviously  future," 
were,  upon  the  whole  case,  held  by  him  to  have  been  meant  to 
describe  persons  at  the  date  of  the  will  in  existence  and  bom.  But 
that  was  a  very  particular  case ;  and  Lord  Eldon,  I  apprehend, 
proceeded  on  the  special  grounds  before  him,  and  not  on  any 
general  rule  of  construction  applicable  to  such  words,  and  so  as  I 
conceive  did  the  three  learned  Judges  whose  assistance  Lord  Eldon 
had  on  that  occasion  in  arriving  at  the  conclusion  stated  by  them. 

The  will  construed  in  Doe  v.  Hallett  contained  this  devise:  "And, 
immediately  after  the  decease  of  the  said  William  Head,  to  the  use 
£  *352  ]  of  the  first,  second,  third,  and  of  *all  and  every  the  other  sons  and 
son  of  the  body  of  the  said  William  Head  lawfully  to  be  begotten, 
one  after  the  other,  according  to  priority  of  birth,  and  the  heirs 
male  of  the  body  of  such  first  and  other  sons  respectively  issuing ; 
and,  for  default  of  such  issue,  to  the  use  of  the  first,  second,  and  of 
all  and  every  son  and  sons  of  the  said  Sir  Thomas  Head  lawfully  to 
be  begotten,  according  to  priority  of  birth,  and  the  heirs  male  of  the 
body  of  such  first  and  other  sons  respectively  issuing." 

The  question  was,  whether  Walter  James  Head  was  entitled  as 
a  devisee  in  tail  (by  purchase)  under  these  words,  Walter  James 
Head  having  been  a  son  of  Sir  Thomas  Head,  but  born  before  the 
date  of  the  will  and  known  to  the  testator  when  the  will  was  made. 
It  was  contended  that  the  words  "to  be  begotten,"  and  in  another 
part  of  the  will  the  words  "  hereafter  to  be  begotten,"  precluded 
Walter  James  Head  from  claiming — showed  that  he  was  not 
intended  by  the  will  to  take.  The  distinguished  Judges  who 
decided  that  case  held  him  not  precluded,  but  that  he  was  intended 
by  the  will  to  take — a  strong  decision,  perhaps,  but  certainly  one 
entitled  to  very  great  consideration  and  attention.  Their  Lord- 
ships appear  to  have  thought,  that  the  words  "to  be  begotten,** 

(1)  12  B.  B.  256  (1  y.  &  B.  422). 
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generally,  if  not  universally,  must  be  conBtrued  as  intended  to  refer  Eably 
to  the  line  merely,  and  not  to  the  time  of  procreation,  unless  the  bkmbow. 
context,  or  circumstances  duly  in  evidence,  establish  a  different 
intention  as  properly  attributable  to  them ;  but  that,  by  such  a  con- 
text, by  such  circumstances,  a  different  intention  might  effectually 
be  shown  and  established.  The  words  ''hereafter  to  be  born," 
notwithstanding  their  position  in  the  will,  and  the  purpose  for 
which  they  were  used,  seem  to  have  been  dif&cult  to  deal  with,  but 
were  deemed  insufficient  to  affect  that  construction  of  the  words  ''to 
be  begotten,"  which  without  them  was  held  to  be  right.  There  are 
very  striking  and  material  differences  between  the  dispositions  upon 
which  I  have  to  decide  in  the  present  ^instance  on  the  one  hand,  [  *S53  ] 
and  each  of  the  instruments  construed  in  Hewet  v.  Ireland,  Wilkinson 
y.  Adam,  and  Doe  v.  HaUett  on  the  other ;  nor  am  I  without  much 
doubt,  whether,  assuming  the  absence  of  an  explanatory  context,  and 
the  absence  of  explanatory  circumstances,  it  is  rendered  necessary, 
by  principle  or  precedent,  to  answer  the  third  question  differently 
from  the  second.  Assuming,  however,  that  the  third  question 
ought  to  be  answered  differently  from  the  second,  and  therefore 
favourably  to  the  plaintiffs,  both  reason  and  authority,  I  apprehend, 
support  the  proposition,  that  the  defendants  are  entitled  to  ask  the 
Court  to  read  and  consider  the  whole  of  the  instrument  in  which 
the  clause  stands,  and,  in  reading  and  considering  it,  to  bear  in 
mind  the  state  of  the  testator's  family,  as,  at  the  time  when  he 
made  the  codicil,  he  knew  it  to  be ;  and,  if  the  result  of  so  reading 
and  considering  the  whole  document  with  that  recollection  is  to 
convince  the  Court,  from  its  contents,  that  the  testator  intended  to 
use  the  words  in  their  ordinary  and  popular  sense,  and  not  in  their 
legal  and  technical  sense,  as  distinguished  from  their  ordinary  and 
popular  sense,  to  give  effect  to  that  conviction  by  deciding  accord- 
ingly. I  have  read  and  considered  the  whole  codicil  with  the 
recollection  that  has  been  mentioned,  and  the  result  is,  that  I  am 
of  opinion,  from  the  contents  of  the  document,  that  the  testator  did 
not  intend  by  the  clause  in  question  to  benefit  the  plaintiffs,  or  either 
of  them,  contingently  or  absolutely, — an  interpretation  agreeing,  as 
I  have  said,  with  the  ordinary  and  popular  sense  of  the  language 
used  by  him.  I  have  said  nothing  of  the  codicil  relating  to  the 
real  estate,  or  of  the  will ;  I  am  of  opinion,  that  it  is  not  material 
to  either  party  whether  these  two  documents,  or  either  of  them,  be 
or  be  not  for  the  present  purpose  taken  into  consideration. 

Beyond  what  I  have  stated  I  am  not  aware  that  there  are  any 
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collateral  or  external  circamstances,   capable  of   being  used  as 
evidence,  that  can  be  material. 

After  what  has  been  said,  it  cannot,  probably,  be  of  importance 
to  revert  to  the  first  question ;  but  with  regard  to  it  I  may  say,  that, 
supposing  the  word  '*  may  "  to  be  read  "  shall,"  and  to  be  read  so 
in  an  unrestricted  sense,  it  would  be,  according  to  the  purport  of 
the  clause,  possible  for  persons  whose  existence,  and  the  existence 
of  whose  parents,  commenced  after  the  testator's  death,  to  claim 
legacies  under  it,  if  such  a  claim  would  not  be  opposed  to  any  rule 
of  law.  The  clause,  supposing  that  to  be  its  true  interpretation, 
may  possibly  be  argued  to  be  wholly  void.  Sir  John  Leach  has 
decided,  in  Storrs  v.  Benbow,  that  a  person  not  in  existence  at 
the  testator's  death  cannot  claim  as  a  legatee  under  it.  But,  if  he 
dismissed  the  bill,  that  dismissal  was  consistent  with  the  notion 
that  there  never  could  be  a  claim  under  the  clause  by  any  person. 
Upon  this,  however,  it  is  unnecessary  for  me  to  say  more.  I  leave 
that  point  undecided.  As  far  as  I  am  concerned,  I  decide  only 
this, — that,  it  having  been,  as  all  men  must  agree,  competent  to 
the  testator,  if  such  was  his  pleasure,  to  leave  nothing  to  the 
plaintiffs,  whether  giving  or  not  giving  anything  to  such  grand- 
children of  his  brothers  as  might  be  bom  after  the  date  of  his 
codicil,  the  testator  has,  in  my  opinion,  effectually  abstained  from 
expressing  any  intention  in  favour  of  the  plaintiffs,  or  either  of 
them,  beyond  the  gift  to  them  by  name  of  those  legacies,  their  right 
to  which  was,  and  is,  undisputed. 


1846. 
Jan,  21. 

Kniqht 

Bbuce,  V.-O. 

[  366] 


FAEQUHAESON  v.   CAVE  (1). 

(2  OoU.  C.  C.  356—368 ;  S.  C.  15  L.  J.  Ch.  137  ;  10  Jur.  63.) 

A  person,  having  some  Dutch  bonds  and  the  title-deeds  of  certain 
estates,  which  he  keeps  in  a  box,  delivers  the  key  of  the  box  to  J.,  in 
whose  house  he  lives,  and  with  whom  he  is  on  terms  of  intimacy,  and  tells 
a  third  person  that  the  contents  of  the  box  belong  to  J.  He,  however, 
keeps  possession  of  the  box,  directing  J.  to  open  it  for  him  from  time  to 
time  as  occasions  require.  He  also  receives  the  dividends  due  on  the 
bonds.  A  few  weeks  before  his  death,  being  in  his  eightieth  year»  and 
infirm  in  health,  he  directs  his  nurse  to  deliver  the  box  to  J.,  which  she 
accordingly  does ;  and  J.  keeps  the  box  till  his  death.  Upon  the  box  being 
subsequentiy  opened,  the  envelope  in  which  the  bonds  are  contained  is 
found  to  be  addressed,  in  the  handwriting  of  the  deceased,  to  the  wife  and 
sisters  of  J.,  with  a  direction  that  it  is  to  be  delivered  *'  unopened;  *'  and 
attached  to  the  envelope  is  a  letter  addressed  by  the  deceased  to  the  same 
persons,  stating  the  shares  in  which  each  is  to  have  the  benefit  of  the 

(1)  Moore  v.  Moore  (1874)  L.  E.  18  Eq.  474,  484. 
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bonds,  stating  also,  by  way  of  postscript,  to  J.,  that  the  writer  takes  this 
oonrse  solely  to  evade  the  legacy  duty,  and  that  he  recommends  perfect 
silence  on  tiie  subject.  The  transaction  amounts  neither  to  a  gift  inter 
vivos,  nor  to  a  donatio  mortii  catud  in  favour  of  the  wife  and  sisters  of  J. 

Thb  bill  was  filed  by  two  of  the  executors  of  James  Farqoharson 
against  their  co-executor,  John  Gave,  and  Mary  Jane  his  wife,  the 
four  sisters  of  John  Gave,  and  Thomas  Gave,  and  it  prayed,  that 
ten  Dutch  bonds,  (in  value  1,000  guilders  each),  in  the  possession  of 
the  defendants,  might  be  placed  at  the  disposal  of  the  testator's 
executors,  to  be  administered  as  part  of  his  personal  estate. 

It  appeared  from  the  evidence  of  John  Gave,  that  the  testator,  for 
some  years  before  his  death,  lived  with  the  family  of  Mr.  Gave,  the 
father  of  the  deponent ;  that,  in  December,  1841,  the  testator  had 
a  box  made,  upon  which  was  painted  ''Mr.  John  Gave "  (i),  and  in 
which  he  placed,  in  the  deponent's  presence,  the  title-deeds  of  some 
freehold  and  leasehold  property,  house,  and  the  ten  Dutch  bonds  in 
question ;  that  the  testator  locked  the  box,  and  gave  the  deponent 
the  key,  which  the  deponent  always  kept,  except  when  the  testator 
had  occasion  to  have  the  box  opened ;  that  the  box  was  repeatedly 
opened  by  the  deponent  in  the  testator's  presence  for  the  purpose  of 
inspecting  the  deeds  or  taking  the  coupons  of  the  bonds ;  that  the 
box  was  opened  for  the  last  time  in  this  manner  at  the  latter  end  of 
September,  1848,  and  that  the  coupons  were  then  sent  by  the  testa- 
tor's direction  to  Goutts  <k  Go.,  with  an  order  to  them  to  receive  the 
dividends  due  on  the  1st  October  following ;  that,  except  during  the 
testator's  absence  for  a  month  at  Southampton,  when  the  deponent 
had  possession  of  it,  the  box  was  constantly  in  the  testator's  *keep- 
ing,  until  the  1st  of  October,  1848,  when  it  was  brought  to  the 
deponent  in  the  dining-room  by  the  testator's  nurse,  Mary  Ann 
Taylor ;  that  from  that  time  it  remained  in  the  possession  of  the 
deponent  until  the  testator's  decease ;  that,  when  Mary  Ann  Taylor 
brought  him  the  box,  she  said  she  had  been  directed  by  the  testator 
to  give  it  him,  with  a  message  to  the  effect  that  the  box  and  all  that 
was  in  it  was  the  deponent's,  and  that  the  testator  did  not  think 
it  worth  while  to  keep  it  any  longer;  that  this  was  done  in  the 
presence  of  one  of  the  deponent's  sisters,  Mary  Frances  Gave,  and 
that  the  testator  was  then  in  the  house ;  that  the  testator,  a  few 
days  after,  told  the  deponent  that  he  had  sent  the  box  by  his  house- 
keeper, and  that  the  deponent  knew  what  to  do  with  the  contents. 

Mary  Frances  Gave  stated,  that  she  was  present  in  the  dining-room 
when  the  box  was  delivered  to  her  brother  by  Mary  Ann  Taylor. 
(1)  The  witness  was  described  in  the  depositions  as  a  painter. 

17—2 
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Mary  Ann  Taylor  stated,  that  the  boxwas  placed  in  a  cupboard  in  the 
testator's  sitting-room ;  that,  a  few  weeks  before  the  testator's  death, 
he  desired  the  deponent  to  take  the  box  down  to  Mr.  John  Cave,  and 
to  deliver  it  into  his  hands ;  that  the  deponent  accordingly  took  down 
the  box,  and  delivered  it  to  Mr.  John  Cave  in  the  dining-room,  Mary 
Frances  Cave  being  present;  that,  on  her  return,  the  testator  asked 
her  to  whom  she  had  delivered  the  box ;  that  she  replied,  to  Mr.  John 
Cave ;  whereupon  the  testator  said  *'  That's  right ; "  that  the  testator 
had  frequently  opened  the  box  in  the  deponent's  presence,  and  had 
told  her  that  the  contents  of  the  box  belonged  to  Mr.  John  Cave. 

The  testator  kept  a  pass-book  with  his  bankers,  Messrs.  Coutts  A 
Co.,  in  which  were  entered  from  time  to  time  to  his  credit  the  divi- 
dends received  by  the  bankers  on  the  bonds  in  question,  and  also 
on  other  Dutch  bonds  to  a  large  amount.  The  order  to  the  bankers 
(referred  to  in  the  evidence  *of  John  Cave)  to  receive  the  dividends 
on  the  ten  bonds  was  contained  in  a  letter  signed  by  the  testator, 
which  was  in  these  terms : 

''  Winchester,  29th  September,  1848. 

"Gehtlbmen, — I  beg  leave  to  inclose  ten  coupons  of   Dutch 

5L  per  cent,  bonds  in  my  custody,  and  I  beg  the  favour  of  you  to 

receive  the  interest  of  the  same  at  maturity,  and  credit  my  account 

accordingly. 

**  I  remain  gentlemen, 

"  Tour  obedient  humble  servant, 

"James  Fabquhabson. 
*'  Messrs.  Coutts  &  Co." 

The  testator  was  in  the  80th  year  of  [his]  age  at  the  time  of  the 
delivery  of  the  box.  He  was  then  in  a  weak  state  of  health,  and 
never  rallied.    He  died  on  the  18th  November,  1848. 

At  the  time  of  making  his  will,  dated  the  16th  November,  1842, 
and  of  his  death,  the  testator  was  possessed  of  Dutch  bonds  to  the 
value  of  upwards  of  70,000  guilders.  By  his  will,  he  bequeathed 
66,000  guilders  in  various  legacies,  and  gave  the  residue  of  his 
estate  to  his  executors  upon  certain  trusts. 

Upon  the  box  being  opened  by  John  Cave  after  the  testator's 
death,  the  before-mentioned  title-deeds  and  bonds  were  found  there. 
The  freehold  and  leasehold  property  comprised  in  the  deeds  had 
been  devised  by  the  testator  for  the  benefit  of  the  defendants,  except 
Thomas  Cave.  The  bonds  were  inclosed  in  an  envelope,  and 
accompanied  by  a  letter  or  memorandum,  the  envelope  and  letter 
being  tied  together  with  a  string. 
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Upon  the  envelope  were  the  following  words  in  the  testator's    Fabquhab- 

handwriting :  «. 

^  .  Oavi. 

"(Private.)  r^^. 

"  To  Mr.  John  Cave,  Jun.,                                         ^       ^ 

and 

"Miss  Maby  Fbanobs  Gave,  and  Three  younger  Sisters, 

"  18,  Southgate  Street,  Winchester. 

"  Mem. — This  parcel  to  be  delivered  as  above,  (unopened  and 

with  care).  "J.  F. 

"Mem. — These  are  ten  Dutch  61.  per  cent,  bonds  of  1,000 
guilders  each." 

The  letter  or  memorandum  which  accompanied  the  packet 
containing  the  bonds  was  directed  thus : 

"  (Private.)  «  rp^  ^^  j^^  Qavb,  Jun., 

"  Miss  Maby  F.  Gave,  and  Three  younger  Sisters, 

"  18,  Southgate  Street,  Winchester. 
"  Note. — ^With  ten  6L  per  cent.  Dutch  bonds  of  1,000  guilders. 

"  J.  F." 
The  following  were  the  contents  in  writing  of  the  letter  or 
memorandum : 

"  Mem. — Of  and  concerning  ten  6  per  cent.  Dutch  bonds  of  1,000 
guilders  each,  deposited  herewith,  and  which  are  bond  fide  the 
property  of  as  underwritten,  viz. : 

grs. 
Mrs.  John  Gave,  Jun.,  in  lieu  of  2002.  (i)  Ex.  at  12  guilders 

per  II. 2,400 

The  four  Miss  Gaves,  do.  260,  do.  do.  do.  -        -        -        -    8,000 
Mr.  Thomas  Gave,  do.  100,  do.  do.  do.        -        -        -        -     1,200 

Also.  ^ 

To  the  four  Miss  Gaves,  (sisters),  being  in  lieu  of  a  plot  of  free- 
hold ground  once  promised  to  them,  but  now  bequeathed  to 
Mrs.  John  Gave,  Jun.,  the  original  cost  of  which,  with  the 
wall  surrounding  the  same,  is  2882. 6<.  8d.^  Ex.  as  above  -    8,400 

10,000 


"  Vide  over  leaf  for  a  more  specific  statement.  "  J.  F.'* 

(1)  There  were  written  here,  in  red  were  given  and  bequeathed  to  the  eaid 
ink,  across  the  paper,  the  following  parties  in  a  previous  will,  now  void. — 
words :  *'  Note.    These  several  sums     J.  F.*' 


Gays. 

[860] 
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farqubab*        On  the  other  side  of  the  leaf  was  a  statement  of  the  same  matter, 
9.  in  which  each  share  of  the  guilders  was  called  a  ''share  per 

bequest/*  thus :  **  Mrs.  John  Gave,  Jun.,  her  share  per  bequest, 
grs.  2,400,"  &c. 
Then  followed  these  words  : 

"  To  Mr.  John  Gayb,  Jun.,  One  of  the  Executors  to  my  last  Will. 
"Mt  dbab  Fellow, — I  have  adopted  the  foregoing  mode  of 
procedure  solely  to  evade  the  legacy  duty,   (10  per  cent.),  and 
recommend  perfect  silence  on  the  subject. 

''Tours  to  the  end, 

"  Jambs  Fabquhab80N« 
"  16,  George  Street, 

"  10th  September,  1889." 

Then  followed  some  directions  as  to  getting  the  bonds  cashed, 
(which  he  stated  would  be  done  by  any  banker  or  broker  in  London, 
the  bonds  being  negociable  in  London  on  one  day's  notice). 

There  was  then  this  paragraph  : 

"Addbnda. 
"  With  regard  to  the  foregoing  donations,  I  beg  it  to  be  distinctly 
understood,  that  the  four  sisters  have  not  a  vested  interest  in  their 
several  portions,  as  specified  in  the  annexed  list,  during  my  life- 
time ;  and  that,  in  the  event  of  either  or  any  of  them  departing 
this  life  before  me,  the  portions  of  them  so  dying  to  go  to  and  be 
equally  divided  amongst  the  survivors  or  survivor :  but,  imme- 
diately after  my  death,  each  of  the  four  sisters,  or  the  survivors  or 
survivor,  have  a  vested  interest  in  their  shares,  and  may  dispose  of 
the  same,  with  its  accumulation,  (if  any),  as  each  survivor  may 

deem  proper. 

"  J.  Fabquhabbon. 

"P.S. — The  addenda  applies  only  to  the  four  sisters.    "J.  F." 

Under  the  foregoing  circumstances,  the  questions  were,  whether 
the  acts  of  James  Farquharson,  in  relation  to  the  before-mentioned 
bonds,  constituted  an  effectual  gift  inter  vivos  to  the  persons  named 
in  the  letter  of  the  10th  of  September,  1889 ;  and,  if  not,  whether 
they  amounted  to  a  valid  donatio  mortis  causa  in  favour  of  the  same 
persons. 

Mr,  Russell  and  Mr.  Collins,  for  the  plaintiff : 
It  is  impossible  for  the  defendants  to  make  out  a  trust  in  their 
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*favoary  except  by  means  of  the  letter  of  the  10th  September,  1889. 
Bat  long  after  that  letter^  in  fact  up  to  the  1st  October,  1848,  the 
bonds  remained  in  Farquharson's  possession,  and  were  dealt  with 
as  his  own;  and  the  very  box  in  which  they  were  contained 
remained  in  his  bedroom.  It  is  true  that  on  that  day  the  box  was 
delivered  to  John  Gave ;  but  Cave  was  one  of  the  executors,  and  it 
was  natural  that  the  box  should  be  placed  in  his  custody.  He  does 
not  suggest  that  he  had  any  beneficial  interest  in  the  bonds,  and 
they  are  delivered  to  him  with  deeds  relating  to  other  property, 
which  undoubtedly  belonged  to  the  testator.  The  result  is,  that 
the  bonds  must  remain  part  of  the  testator's  assets.  The  testator, 
indeed,  appears  to  have  wished  to  avoid  payment  of  the  legacy 
duty ;  but  he  could  not  do  so  as  a  testator,  and  has  failed  to  do  so 
as  a  donor.  This  transaction  cannot  be  maintained  as  donatio 
mortis  causa,  as  it  does  not  appear  that  the  deceased  had  any 
apprehension  of  approaching  death  at  the  time  that  the  box  was 
delivered. 


Farqitrar- 

BON 

Cavb. 
[  •361  ] 


(The  Yicb-Chancbllob  :  Is  there  any  express  decision,  that,  by 
the  law  of  England,  the  sense  or  opinion  of  approaching  death  is 
necessary  to  constitute  a  valid  donatio  mortis  causa  ?  There  must 
be  delivery  of  the  thing  that  is  the  subject  of  gift,  and  in  such 
circumstances,  that,  in  the  language  of  the  Digest,  the  giver  first  of 
all  prefers  his  own  possession  of  it,  but  next  that  of  the  donee  (i).) 

There  must  be  an  absolute  and  unconditional  delivery  of  possession 
to  the  donee  or  some  person  in  trust  for  him,  and  the  possession 
must  continue  until  the  death.  [They  cited  Bunn  v.  Markham{2), 
Hawkins  v.  Blewitt  (3),  Dtiffield  v.  Elwes  (4),  Edwards  v.  Jones  (6), 
and  other  cases  (e).] 


(1)  Dig.,  lib.  39,  tit.  6, 1.  35. 

(2)  17  B.  £.  497  (2  Marsh.  632;  7 
Taunt.  224). 

(3)  6  E.  K.  761  (2  Eep.  663). 

(4)  30  E.  E.  69  (1  BUgh,  N.  S.  530). 

(5)  43  E.  E.  178  (1  My.  &  Cr.  233). 

(6)  The  following  cases  (extracted 
by  the  reporter  fromMelmoth^sMSS.) 
may  possibly  be  acceptable  to  the 
reader: 

Pabthriok  v.  Fbeind. 
What   things    are    necessary  to 
make  a  gift  donatio  mortis  cattsd, 

HBZfBT    Pa&thbiok,    defendant's 


grandfather  and  plaintiffs  grandfather, 
about  a  month  before  he  died,  and 
when  he  lay  ill  of  the  sickness  whereof 
he  died,  having  fifteen  East  India 
bonds  of  100/.  each  in  a  tin  box,  upon 
the  defendant's  coming  to  see  him, 
called  for  the  tin  box,  and  delivered  it 
to  the  defendant,  saying,  **Take  it, 
and  what  is  in  it,  and  God  bless  you 
with  it!'*  and  afterwards  died 
intestate. 

And  upon  a  bill  brought  by  plaintiff 
for  his  distiibutive  share  of  his  grand- 
father's personal  estate,  the  cause 
came  to  be  heard,  and  the  question 


1724. 
[Sir  Joseph 

JBKTLIi], 

M.R. 
[  362,  n,  ] 
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[•364] 


Mr.  Wigram  and  Mr.  Birkbeck,  for  the  defendants : 

This  was  a  complete  gift  inter  vivos  of  the  bonds :   Groves  v. 
*  Groves  (i).    If  the  deceased  intended  the  gift,  and  did  enough  to 
(1)  32  E.  E.  782  (3  Y.  &  J.  163). 


1726. 
May  6. 

L.C. 
[  363,  fi.  ] 


[  ♦863,  n.  ] 


1726. 
Oct.  26. 

M.R. 
[  863, «».  ] 


being  whether  tbis  gift  to  the  plaintiff 
was  donatio  mortu  eau$S  it  was  sent  to 
the  Master  to  take  an  account  of  the 
personal  estate,  and  the  Court  reserved 
the  determination  of  the  matter 
relating  to  the  bonds  till  after  the 
Master  should  have  made  his  report. 

And  nuw  it  came  upon  the  report, 
whereby  it  appears,  that  eight  of  the 
bonds  were  made  out  in  the  intestate's 
name,  and  not  indorsed  by  him,  and 
the  rest  were  made  out  in  other 
persons'  names,  and  indorsed,  and 
that  the  bonds  were  the  whole  personal 
estate,  except  about  150/. 

And,  after  great  debate,  theMASTBB 
OF  THE  Bolls  was  of  opinion,  that  the 
defendant  was  not  entitled  to  these 
bonds  as  dotiatio  mortis  causd. 

And  he  laid  it  down  as  a  funda- 
mental principle,  that,  in  every  donatio 
mortis  causd,  two  things  are  necessary : 
1.  That  the  person  who  gives  must 
actually  deliver  the  thing  given  to  the 
person  to  whom  he  gives  it.  2.  That 
the  person  who  gives  must  express  or 
declare  himself  in  such  manner  as 
that  it  may  appear  that  he  does  it  in 
view  6-nd  contemplation  of  his  death, 
which  he  expects  to  follow  in  some 
time  after.  Nothing  of  the  latter 
appears  in  the  present  case,  and,  partly 
for  that  reason  and  partly  because  the 
bonds  were  choses  en  action,  and  the 
delivery  thereof  did  not  vest  a  legal 
property  in  the  money,  (as  to  which 
latter  point,  however,  see  the  later 
authorities,  contra),  he  decreed  the 
bonds  to  be  distributed  *with  the  rest 
of  the  intestate's  personal  estate. 


Claybbiko  v.  Yorke. 

Donatio  mortis  causa  may  be  of  a 
debt,  but  not  in  satisfaction  of 
another  debt 

A  TOUNG  woman,  who  had  lived  with 
her  mother  five  years,  and  had  never 


paid  anything  for  her  board,  a  little 
before  her  death  gave  her  mother  a 
bond  for  dOO/.,  and  a  note  for  100/., 
which  were  debts  owing  to  her  from 
other  persons. 

The  Master  of  the  Bolls,  in  the 
first  instance,  decreed  that  this  gift 
should  be  a  satisfaction  of  the  debt 
owing  for  the  board ;  but  he  afterwards 
expressed  his  opinion,  that,  supposing 
anything  to  be  due  for  the  board,  (as 
to  which  there  appeared  some  doubt), 
the  bond  and  note  were  not  a  satisfac- 
tion of  the  debt;  for  one  debt  could 
not  be  a  satisfaction  of  another  debt ; 
and  as  this  was  so  in  the  case  of  a 
will,  it  would  be  the  same  in  the  case 
of  a  donatio  mortis  causd,  which  was  of 
the  same  nature  as  a  legacy. 

AsHTON  V.  Dawsov. 
Evidence  of  donatio  mortis  causa, 

A.  B.,  being  ill  of  the  sickness 
whereof  he  died,  about  four  days 
before  his  death,  called  the  defendant 
to  him  and  said,  *'  Now,  my  dear  Ann, 
take  these,  (viz.  a  bank  note  and  a 
sword-blade  bond),  they  are  yours; 
but  if  I  live  you  must  give  them  to  me 
again." 

The  testator  had  made  a  will,  and 
the  plaintiff  executor,  who  had  brought 
his  bill  and  controverted  this  gift  to 
the  defendant. 

Upon  the  hearing  the  cause  before 
Lord  Chancellor  Maoolbsfield,  he 
had  directed  an  issue,  to  try  whether 
the  bank  note  and  sword-blade  bond 
were  delivered  to  the  defendant  for 
her  own  use. 

And  now  the  cause  came  on  to  be 
reheard  before  the  Lords  Commis- 
sioners, JsKTL  and  Gilbert,  who, 
being  very  clear  that  this  was  a  donatio 
mortis  causd,  and  it  being  proved  that 
the  plaintiff  had  assented  to  the  gift, 
dismissed  the  bill,  with  costs ;  and  their 
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defeat  the  Stamp  Acts,  he  could  not  come  to  this  Court  to  be 
delivered  from  the  consequences  of  his  act,  and  to  have  the  gift 
returned  to  him.  He  makes  an  absolute  delivery  of  the  box  con- 
taining the  bonds.  There  is  a  statement  in  his  book,  that  the 
10,000  guilders,  secured  by  the  bonds,  were  made  over  absolutely, 
and  formed  no  part  of  his  capital.  His  receiving  one  dividend  after 
that  is  unimportant.  He  kept  these  bonds  separate  from  the 
others.  In  his  letter  to  the  bankers,  he  speaks  of  them  as  being 
**  in  my  custody."  It  is  clear,  therefore,  that  he  considered  that 
he  had  parted  with  the  property  in  them.  The  mere  delivery  of 
the  instruments  (which  were  negotiable)  made  the  gift  complete. 
Supposing,  however,  the  gift  not  to  be  good  inter  vivos,  it  may  be 
sustained  as  a  donatio  mortis  causd :  Lawson  v.  Lawson  (i),  Gardner 
V.  Parker  (2).  He  was  in  an  ill  state  of  health  when  the  box  was 
delivered,  and,  considering  that  he  was  then  in  his  80th  year,  it 
may  be  presumed  that  he  thought  his  end  approaching. 

The  case  of  Tate  v.  Hilbert{s),  and  the  several  extracts  from 
the  Digest  referred  to  in  Lord  Louohbobouoh's  judgment,  were 
commented  upon  on  both  sides. 


Farquhab- 

80N 

Cats. 


[366] 


Thb  Yicb-Chanosllob  : 

I  regret  very  much  the  conclusion  which  I  think  unavoidable  in 
this  case. 

The  first  question  is,  how  the  case  would  have  stood  without  the 

writing  and  the  wrapper  found  in  the  box.    Without  the  writing 

and  the  wrapper  found  in  the  box,  it  is  impossible  to  say  that  any 

trust  or  title  inter  vivos  could  have  been  considered  as  created.  The 

custody  of  the  box  would  be  the  mere  custody  of  an  agent  for 

a  principal;  nor  would  the  case  be  varied  by  the  last  direction 

which  the  testator  gave  to  place  the  box  in  Mr.  John  Cave's  care. 

decree  was  affirmed  by  Lord  Chancellor      Lord   Eldon   in   Duffield  v.  ElweB.X 

from  which  it  appears,  that,  where 
there  *ia  any  doubt  whether  in  point  of 
fact  there  was  that  which  would  con- 
stitute a  good  donatio  morti$  causd,  if 
in  point  of  law  the  subject  of  it  can  be 
made  the  subject  of  such  a  gift,  it  is 
usual  for  a  court  of  equity  to  direct  an 
issue  or  issues  to  try  tiiat  fact. 

(1)  1  P.  Wms.  441. 

(2)  18  B.  £.  213  (3  Madd.  184). 

(3)  2  E.  B.  176  (2  Ves.  Jr.  111). 


Knxo,  on  the  6th  August,  1725. 


NoTB. — In  the  foregoing  case,  the 
LoBDS  CoMMissiONEiis  Said,  that  no 
issue  ought  to  have  been  directed, 
inasmuch  as  a  donatio  moriiB  causd  is 
of  a  testamentary  nature,  and  not 
triable  in  common-law  Courts;  but 
see  the  observations  of  Lord  Hard- 
WICKE  in  Ward  y.    Turner, \  and  of 


[  •364, «.  ] 


t  2  Yes.  Sen.  437,  438. 


X  1  BHgh,  N.  S.  531. 
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[367] 


Whether  we  take  the  representation  of  that  transaction  from  the 
evidence  of  the  nurse,  or  from  the  evidence  of  Mr.  John  Gave,  the 
evidence  (even  supposing  that  the  deceased  at  that  time  considered 
himself  in  a  dangerous  state  of  health)  is  obviously  insufficient  to 
create  any  title  against  him  or  against  his  estate.  The  defendant's 
case,  therefore,  appears  to  me  of  necessity  to  require  the  introduc- 
tion of  the  paper  and  the  wrapper  found  in  the  box ;  and,  if  so,  the 
question  is,  whether,  in  such  circumstances,  *an  effectual  gift  inter 
vivos  has  been  created  in  his  favour. 

Now  it  is  agreed  on  all  hands,  that  the  testator  did  not  mean  to 
part  with  the  beneficial  title  to  the  income  during  his  life ;  upon 
that  there  is  no  question.  Did  he,  then,  mean  to  make  himself  a 
trustee  of  the  property  by  this  instrument,  or  by  this  instrument 
and  his  acts  taken  together,  in  such  a  manner  as  to  render  him 
liable  to  have  a  trust  enforced  against  himself  ?  I  am  of  opinion, 
that  plainly  he  did  not,  whether  we  collect  his  intention  from  the 
instrument  alone,  or  from  the  instrument  and  the  accompanying 
facts.  He  says,  ''  Mrs.  John  Gave,  Junior,  in  lieu  of  2001."  That, 
and  another  part  of  the  document  to  which  I  am  about  to  refer, 
seem  to  relate  to  a  bequest  that  had  been  made ;  for  a  little  below 
he  says,  ''  to  the  four  Miss  Gaves,  sisters,  being  in  lieu  of  a  plot  of 
ground  once  promised  to  them,  but  now  bequeathed  to  Mr.  John 
Gave,  Junior,  the  original  cost  of  which  was  "  so  and  so. 

Now,  by  these  two  expressions,  or  the  latter  of  them,  a  force  is 
given  to  the  reference  to  the  legacy  duty  on  the  other  side  of  the 
paper  which  perhaps  might  not  otherwise  belong  to  it ;  for  a  man 
may  well  make  a  settlement  or  create  a  trust  inter  vivos  for  the 
purpose  of  avoiding  legacy  duty :  it  is  often  done,  and  may  reason- 
ably and  properly  be  done.  He  says,  **  My  dear  Fbllow, — I  have 
adopted  the  foregoing  mode  of  procedure  solely  to  avoid  the  legacy 
duty,  and  recommend  perfect  silence  on  the  subject;"  which 
silence  would  not  have  been  necessary  for  the  purpose  of  a  trust : 
for,  if  a  trust  had  been  created,  the  legacy  duty,  though  saved, 
would  not  have  been  improperly  or  irregularly  saved — on  the 
contrary,  the  claim  to  the  legacy  duty  would  have  been  properly 
defeated.  The  last  expression  would  of  itself  tend  to  show  that  by 
this  part  of  the  paper  was  indicated  an  ineffectual  testamentary 
intention  ;  but,  when  coupled  with  the  other,  I  think  it  relieves  the 
case  from  all  doubt. 

That,  however,  is  not  all.  This  paper  is  found  with  a  wrapper, 
on  which  is  the  testator's  writing,  expressing  these  words:  ''To 
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Mrs.  John  Cave,  Janior,  Miss  Mary  Frances  Cave,  and  three 
younger  sisters,  18,  Southgate  Street,  Winchester.  Memorandum  : 
This  parcel  to  be  delivered  as  above,  unopened  and  with  care : " 
indicating  an  understanding  that  it  would  be  in  his  own  custody,  or 
under  his  own  control,  at  his  death,  and  would  be  to  be  delivered 
after  his  death  by  his  executors,  or  any  whom  he  might  happen  to 
appoint,  unopened:  following  the  same  idea  with  which  he  had 
used  the  word  '*  silence  "  in  the  paper  within,  and  indorsed  '^ private  " 
also  in  the  comer  of  the  envelope.  With  that  construction  of  the 
documents,  all  the  acts  are  consistent.  I  am  of  opinion,  therefore, 
as  I  have  already  said,  that,  whether  we  collect  the  testator's  inten- 
tion from  the  paper  itself,  or  from  the  paper  combined  with  the 
accompanying  circumstances, — and  without  the  circumstances 
nothing  can  be  made  of  it, — it  is  impossible  to  arrive  at  the 
conclusion  that  he  meant  to  create  a  trust. 

But  it  is  said  that  he  created  a  trust  by  delivery  of  the  bonds, 
which  might  pass  by  delivery,  to  Mr.  John  Cave.  I  am  of  opinion 
that  that  delivery  was  not  meant  as  a  delivery  inconsistent  with 
the  documents,  or  to  create  any  different  interest  or  power  as 
against  himself  from  that  intended  to  be  expressed  by  the  docu- 
ments. It  was  an  act  subsidiary  to  the  documents,  and  intended 
to  correspond  with  them.  I  am  of  opinion,  therefore,  that  neither 
the  testator  nor  Mr.  John  Cave  was  a  trustee,  and  that,  inter  vivo$, 
no  title  was  created. 

I  had  some  doubt,  at  first,  whether  the  transaction  might  not  be 
considered  to  amount  to  a  donatio  mortis  causa ;  but,  to  arrive  at 
that  conclusion,  I  must  be  satisfied  that  there  was  a  complete 
delivery  in  such  circumstances  as  the  law  requires  for  that  purpose. 
A  mere  delivery  to  an  agent,  in  the  character  of  agent  for  the  giver, 
would  amount  to  nothing :  it  must  be  a  delivery  to  the  legatee,  or 
some  one  *for  the  legatee.  I  am  of  opinion,  that  the  evidence  at 
present  fails  to  establish  any  such  case.  I  think  that  the  custody 
of  Mr.  John  Cave,  upon  the  last  occasion,  cannot  be  considered  in 
any  different  light  from  his  custody  upon  other  occasions ;  nor  do 
I  think  it  probable  that  any  evidence  can  be  adduced  to  add  to  the 
case  in  this  respect. 


Fabquhas- 

SON 
V. 

Cavb. 


[  •868  ] 


268 


1846.    CH.    2  COLL.  C.  C.  868. 


[b.b. 


1846. 

Jan.  16,  17, 

19,31. 

KniauT 
Bbuoe,  V.-C. 

[868] 


WATTS  V.  HYDE. 

(2  OoU.  C.  C.  368—395.) 

Where  a  defendant  raised  a  new  issue  by  Ids  answer,  and  the  plaintiff 
proceeded  to  the  hearing  without  amending  his  bill,  the  Coxtbt,  under  the 
circumstances  of  the  case,  directed  the  plaintiff  to  amend  his  bill  by  charging 
the  new  matter  insisted  on  by  the  answer. 

[This  decision  was  reversed  on  appeal  by  Lord  Cottbnham,  L.  C, 
as  reported  in  2  Ph.  406 ;  but  under  the  modem  practice  leave  to 
amend  may  be  given  at  the  hearing,  under  Ord.  XXVII.  See  King 
V.  Corke  (1875)  1  Ch.  D.  57, 45  L.  J.  Ch.  190, 88  L.  T.  875.— 0.  A.  8.] 


1846. 

Fhh.  14,  16, 
19. 

Kkioht 
Bbucb,  V.-C. 

[412] 


[  •418  ] 


HOBSON  V.  FERRABY. 

(2  Ck)U.  C.  C.  412—431.) 

Where  a  female  infant  had  heen  made  a  ward  of  Court,  and,  in  oontem- 
plation  of  her  marriage,  terms  for  the  settlement  of  her  property,  and  that 
of  her  intended  hushand,  (which  were  for  the  benefit  of  the  intended 
husband  and  wife,  and  the  issue  of  the  marriage),  had  been  approved  hj 
the  Master,  and  his  approval  had  been  confirmed  by  the  Ck)n&T,  it  was  held 
not  to  be  competent  to  the  husband  and  wife,  by  delaying  the  marriage 
till  after  the  wife  had  attained  her  majority,  and  entering  into  fresh 
settlements,  to  defeat  the  settlement  of  the  Court. 

Principles  on  which  the  Court  acts  in  relation  to  the  marriage  of  infants 
and  the  settlement  of  their  property. 

John  Eyeratt,  by  his  will,  dated  the  16th  Jane,  1827,  after 
giving  several  pecuniary  legacies  and  one-half  of  his  household 
furniture,  plate,  &c.,  to  his  wife,  devised  and  bequeathed  all  his 
real  and  personal  estate  to  Bobert  Brown  (since  deceased)  and  the 
plaintiff,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  sell  and  dispose  of  the  real  and  personal  estate,  except  the 
Bumham  estate,  and,  after  paying  his  just  debts,  &c.,  to  lay  out 
the  monies  arising  by  the  ways  and  means  aforesaid  in  the  *Gk)vern- 
ment  funds,  &c.,  and  to  stand  possessed  of  his  estate  at  Bumham^ 
and  the  said  trust  monies  and  securities,  and  the  rents  and  dividends 
thereof,  upon  trust  to  pay  his  wife  an  annuity  of  500Z.  for  her  life, 
and,  subject  thereto,  upon  trust  for  the  sole  use  and  benefit  of  his 
daughter,  Abigail  Everatt,  and  such  other  child  or  children  (if  any) 
as  he  should  leave  at  the  time  of  his  decease,  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns,  equally  to  be  divided 
between  them,  if  more  than  one,  as  tenants  in  common,  and  to  be 
paid,  conveyed,  and  transferred  to  such  of  them  as  should  live  to 
attain  the  age  of  twenty-four  years,  as  and  when  they  should 
severally  attain  that  age;   and,  in  case  one  only  should  live  to 
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attain  that  age,  then  to  such  one  child  solely,  his  or  her  heirs,      Hobsok 
executors,  administrators,  and  assigns.  Fer&a.by. 

The  testator,  at  the  date  of  his  will,  had  one  child  only,  namely, 
Abigail.  He  had  afterwards  another  child,  Margaretta.  He  died 
in  April,  1881,  leaving  these  two  daughters  his  only  children 
surviving  him. 

Some  time  in  1841,  the  defendant,  John  Ferraby,  a  land-agent 
and  farmer,  paid  his  addresses  to  Miss  Abigail  Everatt.  He  ulti- 
mately made  her  an  offer  of  marriage,  which,  in  April,  1848,  was 
accepted  by  her,  and  the  match  was  approved  by  her  mother. 

In  July,  1848,  the  plaintiff,  between  whom  and  Mrs.  Everatt  and 
Mr.  Ferraby  some  differences  had  existed,  filed  his  bill  against 
Mrs.  Everatt  and  her  daughters,  and  others,  for  the  purpose  of 
having  accounts  taken  of  the  testator's  estates,  and  of  making  the 
daughters  of  the  testator,  who  were  then  infants,  wards  of  Court. 

In  this  suit,  Mr.  Ferraby  laid  before  the  Master  proposals  for  a 
settlement  on  his  marriage  with  Miss  Everatt ;  and  the  Master,  by 
his  report,  dated  the  28th  March,  1844,  after  finding  that  the 
marriage  proposed  between  Mr.  Ferraby  and  Miss  Everatt  was  a 
proper  marriage,  stated  ^his  approval  of  the  proposals  for  a  settle-  [  *^i^  ] 
ment  which  had  been  laid  before  him. 

The  proposals  were  stated  by  the  Master  to  be  as  follows :  First, 
in  regard  to  the  fortune  of  Miss  Everatt,  that  the  whole  of  her  real 
and  personal  estate  should  be  conveyed  or  assured  to  trustees,  and 
be  settled  upon  the  trusts  following ;  namely,  upon  trust,  after  the 
solemnization  of  the  marriage,  subject  to  the  payment  of  a  propor- 
tionate part  of  the  annuities  charged  on  the  property,  to  pay  one- 
fifth  of  the  clear  rents,  dividends,  interest,  and  annual  income,  to 
Mr.  Ferraby,  or  his  assigns,  for  his  life,  subject  to  a  proviso  for 
determining  such  life  interest  on  his  becoming  a  bankrupt ;  and  to 
pay  the  remaining  four-fifths,  and  (after  the  decease  or  other  deter- 
mination of  the  interest  of  Mr.  Ferraby)  the  entirety  of  the  clear 
rents  and  profits  of  the  trust  property  and  premises,  to  Miss  Everatt 
for  her  sole  and  separate  use  and  benefit,  for  her  life,  independent 
of  her  intended  or  any  future  husband,  with  the  usual  restraint  on 
alienation  during  her  intended  or  any  future  coverture,  and,  subject 
to  these  trusts,  to  stand  seised  or  possessed  of  the  trust  estate,  in 
trust  for  all  and  every  or  any  one  or  more  exclusively  of  any  other 
and  others  of  the  child  or  children,  or  other  issue  of  the  marriage, 
as  Miss  Everatt,  notwithstanding  her  intended  or  any  future  cover- 
ture, and  whether  covert  or  sole,  should  by  deed  or  will  appoint :  in 
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HoBsoM      default  of  such  appointment,  in  trust  for  all  and  every  the  child  and 

Fbbrabt.  children  of  the  marriage,  who  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  being  a  daughter  or  daughters  should 
attain  that  age  or  be  married,  &c. :  with  an  ultimate  trust,  in 
default  of  any  children  or  other  issue  of  the  marriage  living  to 
attain  a  vested  interest  in  the  trust  property,  for  the  benefit  of 
Miss  Everatt,  her  heirs,  executors,  administrators,  and  assigns 
respectively,  in  case  she  should  survive  her  said  intended  husband ; 
or  for  her  testamentary  appointees,  or,  in  default  of  appointment, 

[  *in  ]  *then  for  her  heirs  or  next  of  kin  respectively,  exclusive  of  her  said 
intended  husband,  in  case  she  should  die  in  his  lifetime ;  but  with 
a  power  for  Miss  Everatt,  whether  there  should  be  children  or  other 
issue  of  the  marriage  who  should  live  to  attain  vested  interests  or 
not,  to  appoint  by  her  will  one  equal  fifth  part  or  share  of  the  trust 
estate  to  or  for  the  benefit  of  her  said  intended  husband  absolutely, 
or  for  any  less  interest.  Secondly,  in  regard  to  the  sum  of  6,0(XM., 
the  property  of  Mr.  Ferraby,  that  he  should  settle  and  invest  that 
sum  in  the  name  of  trustees  in  the  91.  per  cent.  Consolidated  Bank 
Annuities,  upon  the  trusts  following ;  that  is  to  say,  in  trust,  after 
the  solemnization  of  the  marriage,  to  pay  the  dividends,  interest 
and  annual  proceeds  to  him  or  his  assigns  for  his  life;  then  to 
Miss  Everatt,  for  her  life,  in  case  she  should  survive  him ;  and, 
after  the  decease  of  the  survivor  of  them,  to  stand  possessed  of  the 
fund,  in  trust  for  all  and  every  the  child  or  children  of  the  marriage, 
who  being  a  son  or  sons  should  attain  the  age  of  twenty-one  years, 
or  being  a  daughter  or  daughters  should  attain  that  age  or  be 
married ;  and  in  case,  by  reason  of  there  being  less  than  six  children 
who  should  live  to  attain  a  vested  interest,  the  fund  should  prove 
more  than  sufficient  to  raise  1,0002.  for  each  child,  then  the  over- 
plus should  be  held  in  trust  for  Mr.  Ferraby  absolutely.  Then 
followed  the  provisions,  usual  in  such  cases,  for  making  a  settle- 
ment on  the  ward  in  the  event  of  her  second  marriage. 

The  report  of  the  Master  approving  these  proposals  was  confirmed 
by  an  order,  bearing  date  the  day  after  the  report,  viz.  the  29th 
March,  1844.  A  reference  was  then  made  to  the  Master  to  approve 
of  a  settlement  based  on  these  proposals ;  and  at  the  same  time 
draft  settlements  were  furnished  to  Mr.  Ferraby.  He,  however, 
objected  to  a  proposal  made  by  the  plaintiff  to  become  a  trustee 
under  the  settlement,  and,  in  consequence  of  such  objection,  further 
proceedings  in  the  Master's  office  were  suspended. 

L  ^16  ]  On  the  15th  May,  1844,  Miss  Everatt  attained  her  majority.   On 
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the  2l8t  May  she  executed  settlements,  of  that  date,  of  her  real  and      Hobson 
personal  estate.  On  the  28rd  May  she  was  married  to  Mr.  Ferraby ;     fbreabt. 
and  in  due  time  there  was  issue  of  the  marriage. 

In  July,  1844,  the  present  bill,  which  was  supplemental  to  the 
former  bill,  was  filed  by  the  plaintiff  against  Mr.  and  Mrs.  Ferraby, 
the  trustees  under  the  settlements  of  May,  1844,  Mrs.  Everatt,  and 
others,  praying  that  it  might  be  referred  to  the  Master,  to  inquire 
whether  the  settlements  which  had  been  executed  were  consistent 
with  the  proposals  which  had  been  laid  before  the  Master,  and, 
if  they  should  be  found  not  to  be  so,  then  that  they  might 
be  reformed. 

By  one  of  the  instruments  of  May,  1844,  Mrs.  Ferraby's  real 
estate  was  conveyed  to  trustees  and  their  heirs,  to  the  use  of  such 
person  or  persons,  for  such  estate  or  estates,  &c.,  as  she  should  by 
deed  or  will,  whether  sole  or  covert,  appoint ;  and,  in  default  of 
such  appointment,  in  trust  for  Mrs.  Ferraby  and  her  heirs,  but  so 
that  during  her  life  she  should  receive  the  rents  and  profits  to  her 
separate  use. 

By  the  other  instrument  of  the  same  date,  Mrs.  Ferraby's 
personal  property  was  settled  in  the  same  manner,  generally,  as  her 
property  had  been  proposed  to  be  settled  before  the  Master.  There 
were,  however,  some  variations,  as,  for  instance,  the  power  to 
appoint  to  the  children  in  the  lifetime  of  the  husband  and  wife  was 
made  a  joint  power,  exerciseable  by  them,  notwithstanding  that 
the  husband's  interest  in  one-fifth  of  the  rents  might  have  deter- 
mined by  his  bankruptcy.  The  power,  also,  of  advancing  the 
children  was  with  the  joint  consent  of  husband  and  wife,  &c. 

With  respect  to  the  6,000Z.,  the  property  of  the  husband,  the 
last-mentioned  instrument,  after  reciting  the  proposals  made  before 
the  Master  for  the  settlement  of  that  sum  as  before  stated,  contained 
the  following  recital:  ''And  whereas  the  said  Abigail  Everatt, 
having  attained  her  age  of  *twenty-one  years,  and  having  thereby  [  **^^  ] 
become  sole  and  absolute  mistress  of  her  person  and  property,  hath 
thought  proper  to  repudiate  and  disclaim  the  said  settlement  so 
proposed  to  be  made  of  her  said  property,  and  to  release  and 
discharge  the  said  John  Ferraby  from  his  said  proposals  to  settle 
the  said  sum  of  6,0002.  upon  such  trusts  as  aforesaid,  and  from  all 
liability  in  respect  thereof;  and  accordingly  it  hath  been  agreed 
.  .  .  that  he  the  said  John  Ferraby  should  be  henceforth  wholly 
and  absolutely  released  and  discharged  from  settling  the  said  sum 
of  6,0002.,  or  any  other  sum  or  sums  of  money,  upon  such  trusts  as 
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H0B80N  aforesaid,  or  upon  any  other  trusts,  for  the  benefit  of  her  the  said 
Febbaby.  Abigail  Everatt  or  the  issue  of  the  said  intended  marriage."  Then 
followed  this  release :  ''  She  the  said  Abigail  Everatt  doth  hereby 
release  him  the  said  John  Ferraby  from  all  such  liability  accord- 
ingly, and  doth  hereby  agree  and  declare  that  his  said  intended 
marriage  is  not  intended  to  operate,  and  shall  not  be  deemed  or 
taken,  as  a  consideration  for  or  as  a  ground  for  enforcing  the  execu- 
tion of  the  proposals  so  made  by  him  the  said  John  Ferraby  for  the 
settlement  of  the  real  and  personal  estate  of  her  the  said  Abigail 
Everatt,  or  of  the  said  sum  of  6,000Z.  so  originally  agreed  to  be 
settled  by  him  the  said  John  Ferraby  as  aforesaid." 

M7\  Wigram,  Mr.  Bacon^  and  Mr.  Glasse^  for  the  plaintiff,  said, 
that,  if  the  settlements  of  May,  1844,  were  allowed  to  stand,  the 
precedent  would  be  very  injurious  to  wards  of  Court.     *     •     * 

[  418  ]  Mr.    Russell    and    Mr.    Leach^    for    the    defendant    John 

Ferraby.     *    *    * 

[  420  ]  (The  Vicb-Chancbllor  *referred  to  Drury  v.  Drury  (i)  and  Cook  v. 

[•*2i]       Fryer  (2).) 

Mr.  Cholmondeleyf  for  the  defendant  Mrs.  Ferraby.    *    *     * 

Mr.  Hale,  for  the  infant  child  of  Mr.  and  Mrs.  Ferraby. 

Sir  Francis  Simpkinson  and  Mr.  Anstey,  for  the  defendant 
Mrs.  Everatt. 

Mr.  Swanston  and  Mr.  Cankrien,  for  the  executors  of  the 
deceased  trustee. 

Mr.  Giffard,  for  other  parties. 

The  Vicb-Chancbllob  : 

I  consider  that  this  may  possibly  be  a  fit  case  for  a  compromise. 
As  far  as  the  interests  of  the  infant  and  of  the  husband  and  wife 
are  concerned,  it  may  be  competent  to  the  Court  to  allow  that 
course.  I  can  conceive  that  it  may  not  be  beneficial  to  Mr.  Ferraby 
or  his  family  to  tie  up  6,000Z.  of  his  property ;  but  if  an  ofier  of  this 
kind  were  made,  namely,  to  charge  Mr.  Ferraby's  estates,  or  even 
[  *422  ]  his  assets,  after  his  death,  with  ^6,000Z.,  and  to  settle  the  Bumham 
farm  in  the  same  manner  as  the  lady's  personal  estate,  the  Court 
might  be  disposed  to  entertain  it. 

(1)  Butt.  Co.  Litt  36  b,  n.  7.  (2)  68  E.  B.  163  (1  Haw,  498). 
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The  counsel  for  Mr.  Ferraby  asked  for  time  to  consider  the      Hobsok 

Thb  Vicb-Chancbllor  : 

One  possible  view  of  this  case  is,  that  a  contempt  was  committed 
by  all  or  some  of  the  parties  in  the  interval  between  the  28th  March 
and  the  wife's  majority.  Another  view  may  be,  that  the  property 
given  by  the  father's  will  was  not  given  to  his  children  to  their 
separate  use.  Another  view  may  be,  that  Mr.  Ferraby  may  have 
entered  into  a  contract  with  the  Court,  binding  at  all  events  on 
himself,  and  which  he  could  not  assist  another  party  in  breaking 
through.  Another  view  may  be,  that,  whatever  may  become  of  the 
real  and  personal  property  of  the  wife,  the  husband  may  be  firmly 
and  effectually  bound  to  the  Court  and  to  his  wife  and  children  in 
respect  of  the  6,0002. 

On  a  subsequent  day,  Mr.  Wigram  having  been  heard  in  reply, 
Mr.  Ferraby's  counsel  consented  to  enter  into  a  compromise 
founded  on  the  suggestion  of  the  Yigb-Chancbllob. 

Thb  Vicb-Changbllob  [after  shortly  stating  the  facts  and  referring      ^^^'  i^- 
to   the   proceedings  and   to    the  proposals   and    subsequent 
settlements  on  the  marriage,  said] : 

The  difference  between  the  settlements  and  the  proposals  was  C^^^J 
this :  that  whereas,  by  the  proposals,  the  whole  of  Miss  Everatt's 
fortune,  real  and  personal,  was  to  be  settled  on  herself  and  her 
husband  and  issue,  together  with  6,000Z.  to  be  contributed  by  the 
husband ;  by  the  settlements,  her  personal  estate  was  settled  in  a 
manner  *not  wholly,  but  partially  and  objectionably,  different ;  the  t  '^^s  ] 
fee-simple  of  her  real  estate  was  vested  in  her  for  her  separate  use 
absolutely,  without  any  restraint,  and  the  husband  was  released 
from  the  6,000Z.,  and  settled  nothing. 

This  state  of  things  having  been  brought  under  the  view  of  the 
Court  by  Mr.  Hobson,  not  without  some  assistance — ^I  am  not  sure 
whether  intended — from  his  opponents,  seemed  to  me  to  raise 
several  questions.  The  first  I  thought  was,  whether  the  conduct  of 
Mr.  Ferraby,  Mrs.  Everatt,  and  the  solicitor  of  Mrs.  Everatt, 
during  the  interval  between  the  order  of  March,  1844,  and  the  end 
of  the  minority,  did  not  amount  to  a  contempt  of  this  Court  on  the 
part  of  some  or  one  or  all  of  those  three  persons.  That  it  was 
impossible  not  to  feel  strong  disapprobation  of  such  a  line  of 
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HoBflON      conduct,  and  not  to  be  surprised  by  it,  or  that  Mrs.  Ferraby  must 

Fbbbabt.     be  considered  as  having  acted,  in  all  that  related  to  her  property, 

and  with  regard  to  all  considerations  of  a  pecuniary  nature,  under 

the  influence,  the  direction,  and  the  guidance  of  Mr.  Ferraby  and 

Mrs.  Everatt,  or  one  of  them,  of  course  I  did  not  doubt. 

The  question  of  contempt  was,  however,  different ;  but,  even  in 
that  view,  the  case  struck  me  so  forcibly  as  a  strong  (not  to  say 
gross)  case  of  concert,  during  Miss  Everatt's  minority,  to  intercept 
improperly  and  defeat  the  declared  intention  and  confirmed  pro- 
visions of  the  Court  as  to  its  ward,  to  substitute  other  provisions  far 
less  advantageous  to  the  ward  and  her  children,  and  to  have 
celebrated,  at  the  very  commencement  of  her  majority,  upon  one 
set  of  terms,  that  marriage  which  the  Court  had  sanctioned  for 
her  upon  another  set  of  terms,  that  the  course  which,  after  full 
argument,  I  had  determined  on  taking  was,  to  order  Mr.  Ferraby, 
Mrs.  Everatt,  and  her  solicitor,  to  show  cause  why  they  should  not 
be  committed  for  contempt,  in  order  that  the  point — in  my  judg- 
ment a  most  serious  one,  as  affecting  the  public  as  well  as  the 
particular  parties — might  be  thoroughly  investigated.  I  remain 
[  •426  ]  clearly  of  opinion  *that  the  right  course  was  so,  and,  but  for  the 
arrangement  that  I  shall  mention,  would  now  be  so.  Whether  the 
matter  would  or  would  not  have  ended  in  a  committal,  whether  a 
case  of  contempt  would  or  would  not  have  ultimately  been  established, 
I  cannot,  of  course,  certainly  say. 

The  next  question  was,  whether,  assuming  that  there  was  not  or 
that  there  was  a  contempt,  I  could,  in  the  suits  before  me,  act 
upon  the  whole  or  any  part  of  Mrs.  Ferraby's  property,  as  not 
bound  by  the  settlements.  The  young  lady,  whether  understanding 
or  not  understanding  their  effect  and  consequences,  had  been 
permitted  to  execute  them,  as  I  have  said,  before  marriage,' and 
when  of  full  age.  She  does  not,  in  either  of  these  suits,  upon  the 
pleadings,  ask,  nor  by  her  counsel  at  the  Bar  did  she  ask,  to  be 
relieved,  wholly  or  partially,  from  those  settlements :  and  I  could 
not,  I  thought,  in  such  a  state  of  circumstances,  act  against  them 
in  these  suits,  or  either  of  them,  so  far  as  any  part  of  her  property 
was  concerned,  I  was,  however,  of  opinion,  that,  had  she  filed  a 
bill  by  her  next  friend,  for  the  purpose  of  being  relieved  against  the 
deeds,  and  substituting  for  them  settlements  in  conformity  with 
Mr.  Farrer's  report,  she  would  have  been  entitled  to  that  relief. 
Whether  such  a  bill  would  ever  be  filed,  it  was  of  course  impossible 
for  me  to  foretell ;  but  that,  either  during  her  present  coverture. 
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or,  in  the  event  of  her  becoming  a  widow,  during  her  widowhood,  Hobson 
or  in  the  case  of  her  marrying  hereafter,  during  any  future  ferbabt. 
coverture,  such  a  bill  might  be  filed,  was  plainly  a  very  possible 
event,  whether  the  young  lady's  real  estate  should  or  should  not 
have  been  incumbered,  and  if  it  should  have  been  sold,  whatever 
might  have  become  of  the  purchase-money.  In  the  meantime  it 
would  have  been  probably  not  unfit  to  have  regard  to  the  possibility 
of  such  a  suit,  when  considering  how  the  legal  title  of  the  young 
lady's  property  ought  to  be  dealt  with. 

The  next  question  was,  whether  Mr.  Ferraby  was  bound  *wholly,  [  •427  ] 
or  to  any  extent,  by  the  report  of  Mr.  Farrer,  and  the  order 
confirming  it  made  on  Mr.  Ferraby's  petition,  or  whether  that 
report  and  order  were  to  be  considered  as  of  no  force  against  him 
in  the  events  that  had  happened.  It  was  not  necessary  to  say 
whether  a  state  of  circumstances  might  not  have  arisen  or  existed, 
in  which  he  might,  without  the  sanction  or  interposition  or  privity 
of  the  Court,  have  been  discharged  from  the  effect  of  the  report  and 
order.  The  point  for  consideration  was,  whether,  in  the  events 
that  had  occurred,  in  the  circumstances  that  did  exist,  he  had  ever 
been  so  discharged ;  and  I  was  of  opinion  that  he  had  not.  Those 
proceedings,  in  my  opinion,  constituted,  or  were  equivalent  to,  an 
effectual  contract  on  his  part  with  the  Court,  acting  on  behalf,  not 
only  of  its  ward,  but  of  the  children  of  that  ward — children 
considered,  it  may  be,  by  the  Court  solely  for  the  sake  of  the  ward, 
solely  on  account  of  the  ward,  but  still  considered  by  the  Court, 
and  objects  of  its  provision  and  care.  The  Court,  upon  the 
expectation  first,  and  upon  the  faith  afterwards,  of  that  contract, 
allowed  a  course  of  action,  deeply  affecting  the  interests  of  its  ward, 
which  otherwise  it  might,  and  probably  would  have,  prohibited  and 
prevented.  It  was  entitled  to  expect,  to  believe,  to  trust,  that  such 
a  course  of  proceeding  as  that  which  is  proved,  and  by  Mr.  Ferraby 
avowed,  to  have  taken  place  between  the  end  of  March,  1844,  and 
the  marriage  of  its  ward  on  the  2Srd  May,  1844,  or  at  least  between 
the  end  of  March,  1844,  and  the  end  of  the  minority,  which 
terminated  between  the  18th  and  the  16th  May,  1844,  would  not 
take  place,  would  not  be  wished  to  take  place,  would  not  be 
permitted  by  any  professional  or  unprofessional  gentleman  to  take 
place,  without  its  sanction  and  without  its  knowledge.  The  matter 
was  so  transacted,  that,  in  my  opinion,  neither  on  grounds  of 
private  equity,  nor  on  grounds  of  general  policy,  could  Mr.  Ferraby 
be  heard,  for  any  effectual  purpose,  to  say,  as  against  the  issue  of 
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HoBsoN    •  his  marriage  at  least,  either  that  the  marriage  was  not  "^to  be 
Febbabt.     considered  as  a  marriage^  upon  a  treaty  of  which  the  approval  of 

[  *^28  ]  this  Court  was  asked,  and  on  certain  terms,  but  only  on  certain 
terms,  obtained;  or  that  from  the  obligation  under  which  the 
report  and  the  order  placed  him  to  this  Court,  he  had  ever  been 
discharged.  Perhaps  as  I  have  said,  had  a  different  course  been 
pursued,  he  might  have  attained  that  object.  I  had  to  deal  with 
the  case  as  it  stood — a  case  including  the  fact,  that,  for  the  alleged 
reason,  that  Mr.  Hobson  desired,  whether  properly  or  improperly, 
to  be  that  which,  without  the  approbation  of  the  Master  or  the 
Court,  he  could  not  be,  a  trustee  of  the  settlement  under  the  order, 
or  for  some  reasons  disclosed  or  undisclosed,  it  was  at  a  period 
between  the  order  and  the  young  lady's  majority,  determined 
between  her  mother,  (who  was  not  her  guardian),  the  intended 
husband,  and  the  mother's  solicitor,  that  all  proceedings  under  the 
order  should  be  dropped  or  stayed,  with  a  view  to  defeat  the  order 
without  any  communication  to  the  Court,  and  with  a  view  to 
settlements,  differing  in  a  manner  greatly  to  the  disadvantage  of 
its  ward,  and  greatly  to  the  advantage  of  the  intended  husband, 
from  those  which  he  had  contracted  with  the  Court  to  make,  being 
substituted  for  them.  By  what  influence  or  representations  the 
mother  could  have  been  induced  to  sanction  such  a  transaction,  or 
what  could  have  been  the  notions  under  the  prevalence  of  which 
her  solicitor  could  have  been  induced  to  assist  in  it,  I  do  not  now 
consider  it  useful  to  inquire. 

It  was  contended,  that  the  wife,  having  expressed  no  dissatis- 
faction, could  not  be  relieved  against  the  transaction.  This,  as  to 
the  present  suit,  I  apprehend  was  true ;  and  how  the  matter  might 
stand  thereafter,  I  had  not  to  inquire.  But  the  issue  of  the 
marriage  stood,  as  I  have  said,  in  a  different  position.  It  had  been, 
or  might  have  been,  argued,  that  the  wife  having,  when  of  full  age 
and  unmarried,  executed  the  deeds  which  she  did  execute,  the 

[  *429  ]  husband  ought  not  to  be  held  to  his  part  of  the  bargain,  *her  part 
of  it  having,  as  it  is  assumed,  been  withdrawn.  To  this  argument 
I  could  not  accede.  He  could  not  be  allowed  to  take  advantage  of 
his  own  wrong,  and  he  was  the  author,  or  one  of  the  authors,  of 
those  deeds.  Nor  was  it  necessary  to  advert  to  the  cases  cited  in 
Lloyd  V.  Lloyd  (i),  or  to  the  doctrine  there  recognised  by  Lord 
CoTTBNHAM,  for  the  purpose  of  proving  that,  in  marriage  contracts, 
there  might,  in  various  instances,  be  default  of  performance  on  one 
(1)  46  E.  B.  25  (2  My.  &  Cr.  192). 
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side,  without  giving  the  other  any  title  to  be  discharged  or  relieved      Hobsok 
from  his  part  of  the  agreement.  Febhabt. 

There  might,  however,  possibly  have  been  a  difficulty  in  the  way 
of  charging  Mr.  Ferraby,  as  he  ought,  I  considered,  if  possible,  to  be 
charged  (in  favour  of  the  issue  of  the  marriage,  at  least),  with  the 
6,O0OZ.,  arising  from  the  doctrine  of  election.  It  was  arguable, 
that,  having  regard  to  the  form  and  nature  of  the  deeds  executed, 
the  issue  might  not  be  entitled  to  claim  any  benefit  under  them 
without  relinquishing  the  6,000{.;  and  I  supposed  the  property 
actually  settled  upon  the  issue  to  be  worth  more  than  6^0002. 
That  question  of  election  I  should  have  wished  to  have  argued  on 
their  behalf,  as  well  as  another  (if  it  is  another)  question,  namely, 
whether  the  interest  given  to  Mr.  Ferraby,  by  the  deeds  of  May, 
1844,  in  his  wife's  property,  ought  to  be  applied  by  the  Court  for 
the  purpose  of  compensating,  as  far  as  might  be,  the  issue  of  the 
marriage  for  that  of  which  the  deeds  deprived  them :  nor  would  I 
have  declined  to  hear  it  argued  whether  Mr.  Ferraby  was  or  was 
not  liable  to  make  good  to  the  issue  of  Mrs.  Ferraby  the  value  of 
the  capital  of  her  property,  to  the  extent  of  their  interests  under 
the  proposals. 

Whatever  the  decree  might  have  been,  it  would  have  been  right 
to  take  care  that  it  should  be  expressed  to  be  without  prejudice  to 
the  question,  whether  Mrs.  Ferraby  *was  bound  by  the  deeds  of       f  •480  ] 
May,  1844,  and  to  attend  to  the  mode  of  dealing  with  the  legal  title 
of  her  property,  real  and  personal. 

Upon  reflection,  I  continue  to  think,  that,  so  far  as  I  had  formed 
an  opinion  upon  the  case,  that  opinion  was  correct.  But  the  views 
which  I  took  of  it  were  more  than  enough  to  render  it  fit,  in  my 
judgment,  to  recommend  a  compromise  to  the  consideration  of 
the  counsel  of  Mr.  and  Mrs.  Ferraby  and  their  infant  child, — a 
compromise  on  the  footing  of  adhering  to  the  proposals,  except  as 
to  the  6,000Z.,  and  of  securing  the  6,000/.  in  such  a  manner  as  not 
to  cramp  the  resources  of  Mr.  Ferraby,  or  cause  him  inconvenience 
or  expense;  in  such  a  manner,  almost  in  truth,  as  he  should 
himself  point  out.  To  this  suggestion  their  counsel  acceded,  after 
consulting  Mr.  and  Mrs.  Ferraby,  and  the  Court  confirmed  the 
compromise. 

[The  Vicb-Chancbllor  then  directed  that  Mr.  Ferraby  should 
pay  the  costs  of  the  supplemental  suit,  except  any  increase  of  costs 
that  had  been  created  by  making  Mrs.  Everatt  and  the  executors 
of  Mr.  Brown  parties  to  Mr.  Hobson's  second  bill.] 
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1846.  COCKSHOTT  V.  C0CE:SH0TT(1). 

Jan^.  (2  ColL  C,  C.  432—434 ;  S.  C.  15  L.  J.  Ch.  131 ;  10  Jur.  141.) 

Knioht  Estate  for  life  by  implication  in  real  and  personal  estate. 

[  432  ]  Henry  Cockbhott,  by  his  will,  dated  the  Tth  October,  1842,  in 

which  he  described  himself  as  a  farmer,  of  Cringles,  in  the  West 
Biding  of  Yorkshire,  gave  and  bequeathed  to  his  four  daughters, 
Mary,  Ann,  Grace,  and  Hannah  Cockshott,  the  sum  of  1,2002.,  to 
be  equally  divided  between  them,  share  and  share  alike,  after  the 
death  of  his  wife,  Margaret  Cockshott,  or  so  long  as  she  continued 
his  widow;  but,  should  501.  or  60i.,  during  his  wife's  widowhood, 
or  before  her  death,  be  of  any  service  to  any  of  his  said  daughters 
to  promote  their  welfare  in  the  world,  he  empowered  his  executors 
thereinafter  mentioned  to  pay  the  said  sums  to  each  of  his  said 
daughters  according  to  their  own  discretion.  Should  any  of  his 
said  daughters  die  without  child  or  children,  the  share  of  money 
left  to  her  to  be  equally  divided  among  his  surviving  daughters. 
Should  his  daughter  Ann  die  before  she  could  possess  the  sum  of 
money  left  to  her  in  that  his  last  will,  he  then  willed,  that  her 
child,  Martha  Cockshott,  should  have  his  daughter  Ann's  share  of 
money.  He  likewise  further  willed,  that  his  estate  at  Addingham 
and  his  estate  at  Bradley  be  given  to  his  sons,  Thomas,  John, 
Henry,  and  Lister  Cockshott,  their  heirs  and  assigns,  as  tenants  in 
common,  and  not  as  joint-tenants,  but  not  to  be  put  in  possession 
of  the  said  estates  so  long  as  his  wife  Margaret  Cockshott  kept 
his  widow.  He  likewise  further  willed,  that  all  his  monies  and 
securities  for  monies,  together  with  all  his  household  furniture, 
goods,  and  chattels  of  every  description,  together  with  all  the 
farming-stock  found  upon  the  farm  and  premises  that  he  then 
occupied  at  Cringles,  should  be  equally  divided  between  his  four 
said  sons,  their  heirs  and  assigns,  share  and  share  alike,  at  the 
death  of  his  said  wife  Margaret;  or,  should  she  not  remain  his 

[  H3Z  ]  widow,  then  his  four  said  sons  should  take  possession  of  ^the  same. 
He  likewise  further  willed,  that  the  tenant  right  of  the  farm  which 
he  then  occupied  at  Cringles,  with  the  approbation  of  the  Earl  of 
Thanet,  be  given  to  his  two  sons,  John  and  Henry  Cockshott,  at 
the  death  of  his  said  wife  Margaret,  or  when  she  ceased  to  be  his 
widow.  Should  his  son  Thomas  Cockshott  at  any  time  take  a  farm 
after  his  decease,  he  urgently  requested  his  executors  to  advance 
his  son  Thomas  1002.  out  of  the  share  of  property  left  to  him  in 
(1)  Ilali>h  V.  CarHck  (1877)  11  Ch.  D.  984,  48  L.  J.  Ch.  801,  40  L.  T.  505. 
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that  his  last  will.     Should  his  wife  Margaret  give  up  the  farm    Cookbhott 
which  he   then  occupied  at  Cringles,  either  through  choice  or    cogkshott. 
increasing  infirmities,  he  willed  that  the  said  sons,  from  and  out 
of  his  estates  at  Addingham  and  Bradley,  should  pay  her  from 
year  to  year  the  sum  of  25Z.  per  annum,  so  long  as  she  continued 
his  widow. 

The  testator  died  on  the  28th  November,  1842,  leaving  his  widow, 
Margaret  Cockshott,  and  eight  children  surviving  him. 

The  bill  was  filed  by  three  of  the  children,  two  of  whom  were 
infants,  against  the  executors,  the  widow,  and  the  heir-at-law, 
Thomas  Cockshott,  praying  that  the  trusts  of  the  will  might  be 
carried  into  execution,  and  for  a  receiver  of  the  real  and  personal 
estate;  and  the  only  question  at  the  hearing  was,  whether  the 
testator's  widow  was  entitled  to  an  interest  for  her  life  or  widowhood 
in  the  real  and  personal  estate. 

Mr.  Swanston  and  Mr.  Bates,  for  the  plaintiffs,  contended,  that 
the  four  sons  to  whom  the  residue  was  given  were  entitled  to 
immediate  interests  in  everything  that  was  not  specifically  disposed 
of,  and  here  nothing  was  given  expressly  to  the  widow. 

Mr.  Wigram,  for  the  heir-at-law,  referred  to  BlackweU  v. 
BuU  (1). 

Mr.  Bichner  and  Mr.  Greene,  for  the  executors.  [  *34  ] 

Mr.  RtL88ell,  for  the  widow. 

The  counsel  for  the  widow  and  the  heir  having  consented  that 
everything  arising  on  the  will  should  be  decided  in  this  suit, 

Thb  Yice-Changbllor  said: 

My  opinion  would  have  been  clear  (according  to  general  prin- 
ciples) that  the  intention  of  the  testator  was  to  give  the  widow 
an  estate  during  her  widowhood,  for  her  own  benefit,  in  the  real 
and  personal  estate,  but  for  the  expression  used  in  regard  to  the 
payment  of  252.  a  year  to  her  out  of  the  Addingham  and  Bradley 
estates,  in  case  she  should  give  up  the  farm  at  Cringles.  That 
is  the  only  part  of  the  will  which  tends  to  throw  doubt  on  the 
construction.  Comparing,  therefore,  the  different  parts  of  the  will, 
I  must  see  which  part  preponderates  as  to  expression  of  intention, 
(1)  44  R.  E.  52  (1  Keen,  176). 
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COOKSHOTT 

V, 
COCKSHOTT. 


and  I  think  the  former  part  greatly.  There  was  probably  a  forget- 
fulness  in  the  testator,  when  he  came  to  the  latter  part  of  the  will, 
as  to  what  had  already  been  done  with  the  estates  at  Addingham 
and  Bradley.  As  the  widow  has  not  at  present  given  up  the  farm 
at  Cringles,  it  is  unnecessary  to  say  what  would  be  the  effect  of  her 
doing  so  with  reference  to  those  two  estates. 


It  being  admitted  that  the  widow  has  not  married,  and  has  not 
given  up  the  farm  which  the  testator  occupied  at  Cringles  when  he 
made  his  will,  but  is  in  possession  thereof,  declare,  that,  until  she 
die  or  marry,  or  give  up  the  farm,  she  is  entitled  to  the  possession 
of  the  real  and  personal  estate  beneficially,  without  prejudice  to 
any  question  as  to  the  construction  of  the  will  if  she  shall  give  up 
the  farm  at  Cringles,  and  without  prejudice  to  any  question  as  to 
dower. 


1846. 

Jan.  17, 19, 

81. 

ElflOHT 

Bbuob,  V.-C. 

[485] 


JACQUES  V.  CHAMBERS  (1). 

(2  Coll.  C.  C.  435—441 ;  S.  C.  15  L.  J.  Ch.  225 ;  16  L.  J.  Ch.  243 ;  1 1  Jur.  295.) 

A  legatee  of  a  specified  number  of  shares  in  a  Company  has  a  right  of 
selection  where  the  testator  has  a  larger  number  of  shares  answering  the 
same  description,  some  fully  paid  up  and  some  partly  paid  up. 

A  specific  legatee  of  partly-paid  shares  is  entitled  to  have  subsequent 
calls  paid  out  of  the  testator's  general  estate. 

W.  S.  Jacques,  being  an  original  subscriber  for  thirty-eight 
shares  in  the  Great  Western  Railway,  signed  the  Parliamentary 
undertaking,  dated  the  17th  February,  1885,  by  which  he  under- 
took to  pay  the  amount  subscribed  for  each  share  within  ten  years 
from  the  date  of  the  deed,  in  such  sums  and  at  such  times  and 
places  as,  until  the  passing  of  the  Railway  Act,  should  be  required 
by  the  directors  for  the  time  being  engaged  in  conducting  the  said 
undertaking,  and,  after  the  passing  of  the  said  Act  or  Acts,  as  the 
directors  authorised  by  the  Act  or  Acts  should  direct  or  appoint. 

Jacques  afterwards  purchased  eighty-two  scrip  shares  in  the 
same  undertaking. 

The  stat.  5  &  6  Will.  lY.  c.  cvii.,  establishing  the  Great  Western 
Railway  Company,  was  passed  in  August,  1835.  Under  the  pro- 
visions of  the  Act,  Mr.  Jacques  received  certificates  both  in  respect 
of  the  thirty-eight  shares  originally  subscribed  for  by  him,  and 
the  eighty-two  subsequently  purchased  shares,  making  in  all 
120  shares. 


(1)  Millard  v.  Bailey  (1866)  L.  B.  1  Eq.  378. 
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By  the  terms  of  the  Act,  the  directors  have  the  usual  powers  of     Jacques 
compelling  payment  of  the  subscriptions,  and  ^making  and  com-    chambers. 
palling  payment  of  calls ;    and  they  have  power,  under  certain      [  '^se  ] 
restrictions,  in  case  of  non-payment,  to  declare  the  shares  to  be 
forfeited,  and  to  sell  them.     The  proprietors,  however,  have  power 
to  sell  and  transfer  their  shares,  but  the  vendor  is  liable  to  all  calls 
until  a  memorial  of  such  sale  and  transfer  is  duly  entered. 

Mr.  Jacques,  being  in  possession  of  the  before-mentioned  120 
shares,  by  his  will,  dated  the  2nd.  February,  1845,  appointed 
H.  Chambers  and  S.  B.  Adams  to  be  his  executors ;  and  he  gave 
to  H.  Chambers  and  S.  B.  Adams,  their  executors,  administrators, 
and  assigns,  thirty  whole  shares  in  the  Great  Western  Bailway 
Company,  upon  trust,  during  the  joint  lives  of  his  son  Francis 
Jacques  and  Ann  his  wife,  to  pay  the  interest  or  dividends  thereof 
for  *the  separate  use  of  Ann  Jacques,  without  power  of  anticipation,  [  *437  ] 
and,  after  the  death  of  Francis  Jacques,  to  pay  the  same  to  Ann 
Jacques,  for  her  life,  and  after  her  death  to  divide  the  shares 
between  her  children  in  the  manner  mentioned  in  the  will.  The 
testator  then  bequeathed  to  another  person  thirty  Great  Western 
Bailway  shares.  He  then  gave  the  rest,  residue,  and  remainder 
which  should  remain  (after  satisfying  the  aforesaid  devises  and 
bequests,  and  his  debts,  funeral  and  testamentary  expenses)  of 
his  real  and  personal  estate  and  effects  of  or  to  which  he  should 
be  possessed  or  entitled,  to  John  Jacques  and  Francis  Jacques,  as 
tenants  in  common.  He  then  declared  as  follows :  ''  I  declare  that 
the  legacies  of  railway  shares  hereinbefore  given  shall  not  be 
deemed  specific,  so  as  to  be  capable  of  ademption;  and  that, 
if  I  should  not  have  a  sufficient  quantity  of  such  shares  at  the 
time  of  my  decease  to  answer  the  said  legacies,  the  deficiency 
shall  be  raised  out  of  my  estate  for  the  benefit  of  the  legatees 
respectively." 

The  testator  died  a  few  weeks  after  the  date  of  his  will, 
possessed  of  the  above-mentioned  shares.  His  will  was  proved 
by  his  executors. 

In  August,  1845,  the  Great  Western  Bailway  Company  passed 
a  resolution,  declaring  that  the  proprietors  of  shares  should  be 
entitled  to  two  quarter  shares  in  respect  of  each  whole  share,  and 
that  21.  lOs.  should  be  paid  in  respect  of  each  such  new  quarter 
share  on  the  8th  October  next ;  and  in  case  the  whole  number  of 
shares  were  not  accepted,  and  the  deposit  paid  thereon  within 
one  month  after  the  offer  should  have  been  made,  the  directors 
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Jacques      should  be  authorised  to  appropriate  or  dispose  of  the  remainder, 
Chahbbbs.    in  such  manner  as  they  might  consider  best,  for  the  benefit  of  the 
Company. 

The  executors  accepted  all  the  new  quarter  shares,  and  paid  all 
the  sums  payable  in  respect  of  them  out  of  the  testator's  assets. 
[  'iss  ]  The  bill  was  filed  by  the  infant  children  of  Francis  *  Jacques  and 

Ann,  his  wife,  for  the  purpose  of  obtaining  a  declaration  of  their 
rights  as  to  the  legacy  of  the  railway  shares. 

It  appeared,  from  the  answer  of  the  executors,  and  was  not 
disputed,  that  the  original  shares  were  liable  to  a  further  call  of 
201.  each. 

Upon  the  new  shares,  21.  lOs.  only  had  been  paid,  but  it  was 
admitted  that  they  were  at  a  premium. 

The  questions  at  the  hearing  were,  first,  whether  the  legacy  to 
the  plaintiffs  was  specific,  so  as  to  entitle  them  to  the  produce  of 
the  shares  from  the  death  of  the  testator ;  secondly,  whether  the 
plaintiffs  were  entitled  to  the  new  quarter  shares ;  thirdly,  whether 
the  deposit  of  21.  10«.  on  the  quarter  shares,  and  the  future  calls  on 
those  shares  and  on  the  original  shares,  were  to  be  paid  out  of  the 
testator's  general  assets. 

Mr.  Rttssell  and  Mr.  Selwyn,  for  the  plaintiffs,  contended  that 
the  bequests  ot  the  railway  shares  were  specific,  with  the  distinction 
that  they  were  not  to  be  capable  of  ademption.  The  testator 
intended  the  legatees  to  have  all  the  advantages  and  none  of  the 
disadvantages  of  specific  legatees.  If  the  legacies  were  specific, 
the  legatees  were  entitled  to  the  produce  of  the  shares  from  the 
death  of  the  testator.  They  were  also  necessarily  entitled  to  the 
accretions.  Then,  with  respect  to  the  calls,  they  were  a  debt  which 
the  testator  had  contracted  to  pay  by  instalments  at  the  will  of  the 
Company,  and  his  estate  was  liable  to  pay  that  debt  as  well  as  any 
other:  Blount  v.  Hipkins  (i). 

(The  Vice- Chancellor  :  Suppose  these  instalments  to  be  never 
called  for?) 

Then  the  testator's  estate  gains  a  benefit ;  but  it  is  clearly  liable 
for  future  calls :  Fyler  v.  Ft/ler  (2). 

Mr.  Roll  appeared  for  the  tenant  for  life. 

[  439  ]  Mr.  Stinton,  for  the  executors. 

(1)  40  E.  E.  74  (7  Sim.  51).  (2)  2  Bail  Cas.  813. 
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Mr.  Wigram  and  Mr,  Nevinson,  for  the  residuary  legatees :  Jacqubs 

First,  the  legacy  to  the  plaintiffs  is  demonstrative  only,  and  not  Chambebs. 
specific.  The  strongest  case  that  can  be  cited  on  the  other  side  is 
Hashing  v.  NicholU  (i) ;  bat  there  the  gift  was  out  of  a  specific 
fund :  here  the  deficiency  in  the  legacy,  if  any,  is  to  be  made  good 
**  out  of  my  estate."  *  *  The  testator  was  not,  at  the  time  of 
his  death,  personally  liable  for  payment  of  calls  which  had  not 
then  been  made.  It  was  not  clear  that  they  ever  would  be  made* 
The  liability  to  such  calls  was  not  a  debt,  but  an  onus  attached  to 
the  shares.  Li  Fyler  v.  Fyler^  the  question  was  not  between  the 
parties  claiming  under  the  testator,  but  between  the  Company  on 
the  one  hand  and  the  testator's  estate  on  the  other. 

The  Vice-Chancellob,  in  the  course  of  the  argument,  said,  that, 
looking  at  the  Act  of  Parliament  only,  it  did  not  appear,  that,  after 
a  transfer  of  shares,  the  person  transferring  was  liable  for  calls. 

The  Yice-Changellor  : 

My  impression  is,  that,  upon  the  true  construction  of  this  will, 
as  the  testator  had,  when  he  made  his  will,  more  than  sixty  whole 
shares  standing  in  his  name,  which  continued  standing  in  his 
name  at  his  ^decease,  the  legacy  is  to  be  considered  in  effect  as  [  *440  ] 
specific :  therefore  the  income  from  the  death  follows  the  shares. 
It  is  plain,  also,  that  the  accretions  belong  to  the  shares,  subject  to 
the  question,  whether  it  should  be  referred  to  the  Master  to  inquire 
whether  it  will  be  for  the  benefit  of  the  infants  to  take  them ;  but 
those  who  take  the  accretions  must  pay  for  them.  The  only 
question  remaining  is,  whether,  as  to  any  of  the  sixty  shares, 
the  general  estate  is  to  pay  the  unpaid  money,  and  if  it  is,  how 
that  is  to  be  arranged  with  reference  to  the  thirty-eight  and 
eighty-two  shares. 

I  am  of  opinion,  that,  as  to  the  eighty-two  shares,  the  principle 
of  Blount  v.  Hipkins  does  not  apply.  Every  call  made  since  the 
testator's  death  in  respect  of  those  shares  must  be  borne  by  those 
shares.  The  question  upon  the  thirty-eight  shares  is  very  difficult 
to  distinguish  from  the  point  decided  in  Blount  v.  Hipkins.  I 
should  be  reluctant  to  decide  it  against  the  opinion  of  the  learned 
Judge  who  heard  that  case.  The  question  may  not  arise,  for,  if  the 
executors  have  the  option  of  selecting  the  sixty  shares,  they  may 
exercise  that  option  by  giving  the  sixty  shares  out  of  the  eighty-two. 
(1)  57  E.  B.  427  (1  Y.  &  C.  C.  C.  478). 


284  1846.   CH.  2  COLL.  C.  C.  440—441 ;  16  L.  J.  CH.  248.   [r.b. 

Jacquks  In  that  case  the  question  woald  not  arise.  If,  however,  the  legatees 
Chambsbs.  have  the  option,  they  would  have  the  right  to  exercise  it,  and  pro- 
bably would  exercise  it,  thus :  namely,  each  legatee  of  the  thirty 
shares  would  take  nineteen  of  the  thirty-eight.  The  question  must 
be  decided,  whether  the  executors  or  the  legatees  have  the  right 
of  selection. 

His  Honour  added,  that,  in  the  event  of  coming  to  the  con- 
clusion that  the  legatees  had  the  right  of  selection,  he  should  be 
disposed  to  recommend  the  question  that  had  arisen,  which  was 
analogous  to  the  question  in  Blount  v.  Hipkins^  to  be  taken  before 
the  Lord  Chancellor  upon  petition ;  the  petition  to  involve  that 
question  only. 

In  the  course  of  the  preceding  argument  the  Yige-Chancellor 
[  '^^i  ]       put  this  point,  namely,  whether,  if  a  man  bequeaths  *to  A.  thirty 
of  the  sixty  horses  which  he  has  in  his  stable,  the  legatee  or  the 
executor  has  the  right  of  selection. 

Jan.  81.  The  case  now  came  on  for  argument  on  the  question  of  selection. 

Mr.  Russell  and  Mr.Selwyn  contended,  that,  although  the  shares 
were  given  to  the  executors  in  trust  for  the  specific  legatees,  yet  in 
effect  the  gift  was  direct  to  those  legatees,  and  they  consequently 
had  the  right  of  selection  :  Swinburne,  p.  924. 

Mr.  Wigram  and  Mr,  Nevinson^  contrh^  contended,  that,  even 
if  the  specific  legatees  had  some  right  of  selection,  they  could  not 
select  all  the  best  shares  to  the  disadvantage  of  the  residuary 
legatees :  Swinb.  925 ;  Inst.  lib.  2,  tit.  20,  ss.  22,  2S ;  Dig.  lib.  30, 
tit.  1,  1.  87. 

The  Yice-Chancbllor  was  of  opinion,  that  the  specific  legatees 
had  an  absolute  right  of  selection. 

[By  the  decree  as  drawn  up,  the  question  as  to  the  liability  of 
the  testator's  general  estate  was  reserved,  both  in  respect  of  the 
original  shares  and  also  in  respect  of  the  purchased  shares.] 
[  16  L.  J.  ch.  By  consent  of  the  parties  the  intention  of  re-hearing  the  cause 
-'  before  the  Lord  Chancellor  was  abandoned ;  and  the  same  questions 
were  brought  before  the  Court  on  a  petition  presented  in  the  cause, 
[as  reported  in  16  L.  ^.  Ch.  at  p.  243]. 
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The  facts  upon  which  the  opinion  of  the  Court  was  now  desired     Jaoqubs 
were  as  follows  :  ChaiTmrs. 

The  testator  in  the  cause  bequeathed  thirty  Great  Western  Bail- 
way  shares  to  trustees  on  certain  trusts,  and  thirty  other  shares  to 
another  legatee.  The  testator  at  his  death  was  possessed  of  fifty 
shares,  for  which  he  had  originally  subscribed ;  and  seventy  shares, 
which  he  had  purchased  from  an  original  subscriber  before  the 
Great  Western  Bailway  Act  was  passed.  All  the  calls  on  the 
shares  had  not  been  paid,  and,  at  the  testator's  death,  each  of  them 
was  liable  to  a  call  of  20Z.  Twenty-five  of  the  shares  originally 
subscribed  for  and  five  of  the  purchased  shares  were  appropriated 
to  the  trustees ;  and  the  remaining  shares  originally  subscribed  for 
and  five  others  of  the  purchased  shares  were  appropriated  to  the 
other  legatee. 

The  questions  were,  first,  whether  the  testator's  estate  was  liable 
to  pay  the  future  calls  on  the  shares  originally  subscribed  for,  for 
the  benefit  of  his  legatees  :  and,  secondly,  whether  it  was  liable  to 
pay  the  future  calls  on  the  purchased  shares  for  the  benefit  of 
his  legatees. 

The  testator  executed  the  Parliamentary  contract,  which  was  dated 
on  the  17th  of  February,  1885.  By  this  instrument,  it  is  witnessed 
that  the  several  persons,  parties  thereto,  did  thereby  respectively 
acknowledge  and  declare  that  they  had  subscribed  the  several  sums 
set  opposite  to  their  respective  names  for  the  purpose  of  making 
and  establishing  a  railway  (describing  it) ;  the  same  to  be  made  in 
such  manner  as  should  be  provided  for  by  Act  of  Parliament,  to  be 
applied  for,  &c. ;  and  (after  giving  certain  powers  to  the  committee) 
the  instrument  contained  a  further  witnessing  part,  by  which  the 
several  parties  thereto  did  covenant  to  pay  the  amount  subscribed 
by  them  respectively,  within  ten  years  from  the  date  thereof,  in 
such  sums  and  at  such  times  and  places  as,  until  the  passing  of 
the  Act,  should  be  required  by  the  directors  for  the  time  being 
engaged  in  the  conducting  of  the  said  undertaking,  and,  after  the 
passing  of  the  Act  or  Acts,  as  the  directors  ^authorized  by  the  Act  [  *244  ] 
or  Acts  should  direct  or  appoint. 

The  Great  Western  Railway  Act  (5  &  6  Will.  IV.  c.  cvii.)  was 
passed  in  August,  1885.  By  the  15lBt  section  of  this  Act  it  was 
enacted  that  the  subscribers  towards  the  undertaking  should  pay 
the  sums  respectively  subscribed  for,  or  such  parts  as  should  from 
time  to  time  be  called  for  by  the  directors,  at  such  times  and 
places,  and  to  such  persons,  as  should  be  directed  by  the  directors ; 
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Jaqqvjsb      and,  in  case  of  neglect  or  refusal,  the  directors  sboald  have  power 
Chambbbs.    to  sue  for  and  recover  the  same  in  any  court  of  law  or  equity. 

By  the  158rd  section  the  directors  were  authorized  from  time  to 
time  to  make  such  calls  as  they  from  time  to  time  should  find 
necessary ;  and,  if  any  owner  or  proprietor  for  the  time  being 
of  any  share  should  neglect  or  refuse  to  pay,  power  was  given 
to  the  Company  to  sue  for  and  recover  the  same  in  any  of  his 
Majesty's  courts  of  record ;  or  the  directors  might  declare  the 
shares  to  be  forfeited,  and  order  such  shares  to  be  sold. 

By  the  158th  section  it  was  made  lawful  for  the  several  pro- 
prietors of  shares  and  their  respective  executors,  &c.  to  sell  and 
dispose  of  any  shares  to  which  they  should  be  entitled,  subject  to 
the  rules  mentioned  in  the  section ;  one  of  which  was,  that  the 
clerk  of  the  Company  should  enter  a  memorial  of  the  transfer  and 
sale  in  a  book  to  be  kept  for  that  purpose ;  and,  until  such  memorial 
should  be  made  and  entered,  the  seller  should  remain  and  be  held 
liable  for  all  future  calls. 

Mr,  J,  RuBsell  and  Mr.  Sebvyn,  Mr.  Wigram  and  Mr.  Nevinson, 
Mr.  Stinton  and  Mr.  Bolt,  appeared  for  the  different  parties. 

The  following  cases  were  cited:  Bloiint  v.  Hipkinsii),  Fyler  v. 
Fyl€r{2). 

Knight  Bruce,  V.-C.  : 

The  first  question  is  as  to  the  construction  of  the  instrument 
which  is  called  the  Parliamentary  undertaking,  and  which  appears 
to  me  to  be  a  deed.  It  has  been  contended  that  the  covenant, 
mentioning  the  term  of  ten  years,  did  not  create  any  liability  after 
the  end  of  ten  years,  if  the  money  should  not  be  paid  within  these  ten 
years.  That  covenant,  however,  awkwardly  worded  as  it  may  be, 
cannot  be  read  alone.  The  whole  instrument  must  be  read  together. 
At  the  outset,  I  find  a  declaration  by  the  parties  that  each  of  them 
had  subscribed  so  much  to  the  undertaking.  Taking  the  whole 
together,  I  must  consider  that,  according  to  the  true  construction 
of  the  instrument,  the  covenant  was  an  absolute  covenant  to 
pay  the  money  within  ten  years,  at  such  times  as  should  be 
appointed,  and  that  it  was  not  a  covenant  to  pay  within  the  ten 
years,  with  a  direction  that,  if  the  money  was  not  paid  in  ten 
years,  it  should  not  be  paid  at  all.  I  think,  therefore,  that  there 
was  an  absolute  obligation  to  pay  the  money. 

(1)  40  E.  E.  74  (7  Sim.  43).  (2)  2  EaiL  Gas.  813. 
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I  stated,  some  time  back,  that,  if  any  of  the  parties  wished  it,      Jacques 
they  might  have  the  opinion  of  a  court  of  law  on  the  construction    chambebs. 
of  the  covenant ;  and  I  have  now  no  objection  to  direct  such  a  case 
for  the  opinion  of  a  court  of  law.    As,  however,  all  parties  wish  to 
have  an  opinion  from  me,  I  now  give  that  opinion. 

The  next  question  is,  whether,  according  to  the  true  construction 
of  the  Act  of  Parliament  (having  regard  particularly  to  the  clauses 
to  which  my  attention  has  been  directed),  the  parties  who  executed 
the  deed  were  relieved  by  the  Act  from  the  liability  which  they  had 
incurred  in  respect  of  the  deed.  I  am  of  opinion  that  there  is 
nothing  in  any  one  of  the  clauses  which  have  been  brought  to  my 
attention  to  take  away  that  liability,  referring  only  to  the  liability 
created  by  the  original  covenant.  If  I  am  right  in  that  view,  the 
testator,  as  between  himself  and  the  Company,  was  personally 
liable  at  his  death ;  and  his  estate  became  immediately  afterwards 
liable  to  the  Company  in  respect  of  these  shares,  however  they 
might  be  bequeathed. 

Assuming  this  to  be  so,  I  am  unable  to  distinguish  the  twenty- 
five  (i)  shares  originally  subscribed  for  by  the  testator  in  this  case, 
from  the  shares  which  were  the  subject  of  the  judgment  in  Blount 
v.  Hipkins — a  case,  in  assenting  to  which  I  confess  I  have  felt 
some  difficulty,  but  from  which,  decided  as  it  was  by  a  Judge  of 
great  learning  and  ^experience  in  the  interpretation  of  Acts  of  [  *243  ] 
Parliament,  I  think  I  ought  not  to  depart,  from  any  notion  of  my 
own,  even  if  I  felt  more  strongly  on  the  point  than  I  do.  The 
decision  in  Blount  v.  Hipkins  ought  to  outweigh  any  doubts 
of  mine. 

The  next  question  is  as  to  the  five  shares — they  stand  on  some- 
what a  different  footing.  It  appears,  as  I  understand  it,  that,  as 
to  these  five  shares,  the  testator  had  not  executed  the  deed  of 
covenant,  but  that  he  bought  them,  before  the  passing  of  the  Act 
of  Parliament,  from  a  person  who,  in  respect  of  them,  had  executed 
that  deed,  and  that,  when  the  Act  of  Parliament  passed,  he  became 
the  registered  proprietor  of  them.  If  there  was  otherwise  no 
liability  under  them,  I  suppose  that  by  the  mere  force  of  law  or 
equity,  or  both,  where  a  person  who  had  executed  the  deed  in 
respect  of  certain  shares,  and  sold  those  shares,  or  all  his  right 
in  them,  it  must  be  taken  to  have  been  part  of  the  contract  that 
the  vendor  should  be  indemnified  from  all  liability  belonging  to 
those  shares  in  respect  of  calls.  If  this  be  so,  substantially  the 
(1)  The  shares  appropriated  to  the  trustees. 
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contract,  on  the  part  of  the  testator,  who  bought  these  shares,  was 
to  indemnify  those  who  were  personally  liable  to  the  Company 
upon  them.  By  analogy,  if  a  man  takes  an  assignment  of  a  lease, 
without  express  contract,  it  is  understood  that  he  takes  the  liability 
to  indemnify  the  assignor  from  liability  in  future  with  respect  to 
the  covenants.  If  that  be  so,  the  liability,  though  not  in  the  same 
form  or  mode,  is  substantially  the  same  with  respect  to  the  five  as 
to  the  twenty-five.  If  this  be  so,  and  I  am  right  in  my  view,  the 
same  rule  must  apply  to  both  ;  and,  as  the  calls  on  the  twenty-five, 
so  the  calls  on  the  five  must  be  paid. 

The  decree  appears  pointedly,  and  in  words,  to  reserve  this 
question  as  to  the  twenty-five  and  five  shares,  which  induces  me 
to  think  that  there  must  have  been  some  mistake  in  what  I  said, 
or  was  reported  to  have  said,  in  January  last,  when  this  case  was 
before  me.  The  accuracy  of  the  learned  reporter  (i)  persuades  me 
that  the  mistake  must  have  been  in  what  I  said — ^not  as  to  what  I 
am  reported  to  have  said.  If  I  was  in  error  in  the  course  of  the 
discussion  or  of  my  judgment,  it  appears  plainly,  from  what  has 
been  read,  that  it  was  corrected  before  the  decree  was  completed. 

I  decide  the  case  in  accordance  with  Blount  v.  Hipkins,  thinking 
that  the  cases,  as  to  the  two  sets  of  shares  cannot  be  distinguished. 
Let  a  sufficient  sum  to  cover  these  calls  be  placed  to  a  separate 
account  and  laid  out,  and  the  income  paid  to  those  who  are  entitled 
to  the  general  residue.  This  question  may  very  fairly  be  made  the 
subject  of  an  appeal. 


1846. 
March  6. 

Knight 
Bruce,  V.-C. 

[441] 


1*442] 


JOHNSON   V.  JOHNSON. 

(2  Coll.  C.  C.  441—442 ;  S.  C.  10  Jur.  279.) 

Upon  the  construction  of  a  will :  Held,  that  the  testator^s  widow  was  not 
entiUed  to  enjoy  the  testator's  residuary  property  for  her  life  in  specie. 

Waltbb  B.  Johnson,  clerk,  by  his  will,  dated  July  10th,  1844, 
after  giving  certain  specific  legacies  to  his  wife  and  children,  and 
to  his  brother,  proceeded  thus :  "  And,  as  to  the  remainder  of  my 
property,  of  whatsoever  nature  it  may  be,  I  give  it  to  my  dear  wife, 
after  payment  of  my  debts  and  legacies,  for  her  use  and  benefit 
during  her  life,  and  at  her  decease  to  be  given  to  my  children,  to 
be  equally  divided  among  them ;  and,  in  case  of  my  wife  intending 
to  enter  into  a  second  marriage,  then,  before  such  marriage  takes 
place,  I  direct  that  she  appoint  trustees  of  my  property  ♦for  the 

(1)  Mr.  Collyer. 
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benefit  of  my  children,  bo  that  the  same  may  not  be  wasted  or     Johnbon 

made  away  with."    And  he  appointed  his  wife  sole  executrix,      johnbok. 

The  testator  died  in  October,  and  the  will  was  proved  in  December, 

1844.    The  residue  of  the  testator's  estate  consisted  of  a  bond 

debt,  a  leasehold  house,  and  land  adjoining,  and  certain  shares 

in  insurance  and  other  Companies.      The  insurance  shares  all 

yielded  more  than  41,  per  cent.,  and  some  yielded  more  than  51. 

per  cent,  per  annum,  besides  bonuses.    The  bill  was  filed  on  behalf 

of  the  infant  children  of  the  testator,  against  the  executrix,  for 

the  administration  of  the  estate. 

Mr.  Chandless  appeared  for  the  plainti£fs. 

Mr.  Roll  and  Mr.  HaU,  for  the  defendant,  submitted,  that  she 
was  entitled  to  the  residuary  property  in  specie  for  her  life.  She 
was  to  have,  during  her  life,  the  ''remainder  of  the  testator's 
property,  after  payment  of  his  debts  and  legacies."  Conversion 
was  only  required  for  payment  of  the  debts  and  legacies.  She  was 
to  take  the  remainder,  whatever  might  be  the  condition  of  it: 
CoIUns  v.  Collins  (i). 

The  Yicb-Chancbllob  was  of  opinion  that  this  was  purely  a  gift 
of  the  residue,  accompanied  by  all  the  consequences  attaching  to  a 
gift  of  the  residue. 

It  being  suggested  that  it  would  be  beneficial  to  all  parties  to 
retain  some  of  the  property  in  its  existing  state  of  investment,  the 
decree  was,  in  substance,  as  follows  : 

Declare,  that,  upon  the  true  construction  of  the  will,  the  widow 
is  not  entitled  to  enjoy  the  testator's  property  in  specie  ;  but  this 
declaration  is  to  be  without  prejudice  to  the  inquiries  after  men- 
tioned. Befer  it  to  the  Master  to  inquire  what  course  it  will,  under 
all  the  circumstances  of  the  case,  with  a  view  to  the  interest  of  all 
parties,  be  fit  and  proper  and  beneficial  to  take,  with  reference 
to  the  bond  and  leasehold  estates  and  shares  in  the  pleadings 
mentioned. 

(1)  39  E.  R.  337  (2  My.  &  K.  703). 
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Ekioht 
Bbuob,  y, 

[446] 


.-C. 


1846. 

Afareh  14,  16, 

17. 

Knight 
Bbuce,  V.-C. 

[466] 


LANGTON  V.  BRACKENBUKY. 

(2  Coll.  C.  C.  446 ;  8.  C.  15  L.  J.  Ch.  256 ;  10  Jur.  302.) 

A  portion  of  the  income  of  an  infant's  real  estate  ordered  to  be  applied 
in  charity. 

A  PETITION  was  presented  by  an  infant,  who  was  entitled  in 
possession  to  an  estate  in  the  parish  of  Langton,  in  Lincolnshire, 
praying  that  20Z.  a  year  might  be  annually  applied  out  of  the  estate 
for  the  benefit  of  the  poor  of  the  parish. 

The  petition  stated,  that  the  petitioner's  estate  was  worth  1,6002. 
a  year,  that  the  allowance  to  the  petitioner  and  his  two  brothers  was 
2602.  a  year,  and  that  the  rector  of  the  parish  had  called  upon  the 
petitioner,  who  was  one  of  the  largest  proprietors,  to  contribute  the 
sum  of  20Z.  to  be  expended  by  the  rector  in  charity,  and  in  support 
of  the  parish-school. 

Mr,  Oreene,  for  the  petition. 

The  Yice-Changbllob  made  the  following  order : 

Let  an  additional  annual  sum  of  202.  be  paid  to  the  guardian  of 
the  infant ;  the  guardian  undertaking  to  pay  the  same  to  the  clergy- 
man of  the  parish,  to  be  applied  by  him  for  the  purposes  of  charity 
and  education ;  the  clergyman  to  account  for  the  application  to  the 
guardian  and  the  Court. 

MATTHIE  V.  EDWARDS. 

(2  Coll.  C.  C.  465—485.) 

[This  decision  was  reversed  on  appeal  by  Lord  Gottenham,  as 
reported  in  11  Jurist,  504,  and  in  16  L.  J.  Ch.  405.] 


1846. 
March  21. 

Knight 
Bruce,  V.-C, 

[486] 


GEE  V.  GURNET. 

(2  Coll.  C.  C.  486—489;  S.  C.  10  Jur.  367.) 

A  married  woman,  having  a  power  to  appoint  a  fimd  to  her  children, 
appointed  it  to  an  only  child  of  tender  years,  who  died  four  months  after- 
wards.  Her  husband  attested  the  deed  of  appointment  as  a  witness. 
Twenty-four  years  afterwards,  the  wife  died,  in  the  lifetime  of  her  husband, 
who  then  claimed  the  fund  as  administrator  of  the  child.  The  Coubt 
directed  issues  to  try  whether  the  power  had  been  executed  without  fraud 
on  the  part  of  the  husband  and  wife. 

Dorothy  Wakbham,  by  her  will,  dated  the  10th  November,  1804, 
after  bequeathing  500Z.  Consols  in  trust  for  Thomas  Wakeham 
Bichardson,  for  his  life,  and,  after  his  decease,  for  his  children^ 
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(who  were,  if  sons,  to  take  vested  interests  at  the  age  of  twenty-one,  Gsb 
or,  if  daughters,  at  that  age  or  marriage),  and  after  bequeathing  gurnbt. 
certain  annuities  for  lives,  directed  the  residue  of  her  personal  estate 
to  be  invested  in  the  funds  in  the  names  of  trustees,  upon  trust  that 
the  said  trustees  should  permit  and  suffer  Louisa  Elizabeth  Brett, 
and  her  assigns,  during  her  life,  to  have,  receive,  and  take  one  moiety 
of  the  interest,  dividends,  and  proceeds  of  such  stocks  and  funds  for 
her  and  their  own  use  and  benefit ;  and,  after  her  decease,  should 
assign  the  said  moiety  unto,  between,  and  amongst  all  and  every,  or 
such  one  or  more  of  her  children,  at  such  age  or  ages,  day  or  days, 
and  times,  and  in  such  parts,  shares,  and  proportions,  with  such 
maintenance  in  the  meantime  until  transfer,  and  in  such  manner 
and  form,  as  the,  said  Louisa  Elizabeth  Brett  should,  notwith- 
standing her  coverture,  at  any  time  or  times,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  powers  of  revocation  and  new 
appointment,  to  be  by  her  sealed  and  delivered  in  the  presence  of, 
and  attested  by,  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  direct  or  appoint,  and,  subject  to  such 
direction  and  appointment,  should  assign  the  same  unto,  between, 
and  among  the  said  children  in  equal  shares,  at  the  same  respective 
ages  and  times  as  the  testatrix  had  thereinbefore  declared  of  and 
concerning  the  bequests  in  favour  of  the  children  of  the  said  Thomas 
W.  Eichardson,  such  shares  to  vest  at  the  same  ages  and  times  as 
the  shares  of  the  children  of  the  said  Thomas 'W.  Bichardson  in  the 
stock  thereinbefore  bequeathed  to  them. 

The  testatrix  died  in  1815.  [  487  ] 

On  the  19th  May,  1817,  Louisa  Elizabeth  Brett  married  the 
plaintiff,  George  Gee,  a  solicitor.  On  the  8th  February  following,  a 
child,  John  Brett  Gee,  the  only  issue  of  the  marriage,  was  bom. 

By  a  deed,  dated  the  16th  March,  1818,  under  the  hand  and  seal 
of  Mrs.  Gee,  reciting  her  power  of  appointment,  Mrs.  Gee  directed 
and  appointed  all  that  moiety  of  the  stocks  and  funds  comprised  in 
the  will  of  the  testatrix  (to  the  dividends  of  which  she,  Mrs.  Gee, 
was  entitled  for  her  life)  unto  and  to  the  sole  use  and  benefit  of  her 
son,  John  Brett  Gee,  his  executors,  administrators,  and  assigns ; 
and  she  declared,  that  it  should  be  lawful  for  her,  at  any  time  or 
times  thereafter,  by  any  writing  or  writings  under  her  hand  and 
seal,  to  revoke,  alter,  or  make  void  the  same  deed. 

It  appeared  from  the  deed,  that  the  witnesses  attesting  the 
execution  of  it  were  the  plaintiff,  George  Gee,  and  Wilson  Overend, 
a  captain  in  the  navy,  who  died  in  1825.    The  deed  did  not  appear 

19—2 
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Gkb  to  have  been  stamped  previously  to  execution.  It  was  stamped 
ouBNBT.      shortly  before  the  institution  of  this  suit,  in  1845. 

On  the  22nd  July,  1818,  four  months  after  the  date  of  the  deed, 
John  Brett  Gee  died.  Mrs.  Gee  died  on  the  15th  February,  1842, 
without  having,  as  it  appeared,  revoked  or  altered  the  appointment. 

The  plainti£f  having,  as  he  alleged,  during  the  long  course  of  years 
that  had  elapsed  since  the  appointment,  entirely  forgotten  its  occur- 
rence, was  reminded  of  it  by  finding  the  deed  of  March,  1818,  amongst 
his  wife's  papers,  at  the  time  of  her  death.  And  it  was,  as  he  stated, 
under  these  circumstances  that  he,  in  1845,  obtained  letters  of 
administration  of  the  e£fects  of  his  infant  child,  and  filed  the  present 
bill  to  compel  a  transfer  to  himself  of  the  fund  which  had  been  the 
subject  of  appointment. 

I  •^SS  ]  Mr.  Russell  and  Mr.  Speed,  for  the  plaintiff,  observed,  *that  it 

was  impossible  to  suggest  that  any  fraud  had  been  committed  in  this 
case,  and  the  plaintiff  must  recover.  The  appointment  was  made  in 
order  to  secure  a  better  provision  for  the  child.  Had  there  been  no 
appointment,  he  would  have  taken  no  vested  interest  till  twenjiy-one, 
and  no  maintenance  in  the  meantime,  for  there  was  no  clause  of 
maintenance  in  the  will.  That  being  so,  there  was  no  reason  for 
imputing  sinister  motives  to  the  plaintiff  and  his  wife.  Had  the 
appointment  been  to  a  consumptive  child,  it  might  have  been  a 
good  ground  of  objection  to  the  plaintiff's  claim ;  but  here  there 
was  not  the  slightest  evidence  of  bad  motive :  Lord  Hinchinbroke 
V.  Seymour  (i),  M' Queen  v.  Farquhar  (2). 

Mr.  Hodgson  and  Mr.  Chandless,  for  some  of  the  next  of  kin  of 
the  testatrix : 

Supposing  no  case  of  positive  fraud  can  be  made  out  against  the 
plaintiff  or  his  wife,  yet  it  does  not  follow  that  he  tan  avail  himself 
of  this  deed.  The  appointment  may  be  good  for  the  child,  but  it 
may  be  such  that  the  plaintiff  may  not,  as  administrator,  be  entitled 
to  come  into  equity  to  avail  himself  of  it :  Butcher  v.  Jackson  (3), 
Edgeworth  v.  Edgeworth  (4) .  Beside,  there  are  various  circumstances 
to  impeach  this  deed.  It  was  executed  in  a  hurry, — ^not  even  on  a 
stamp.  The  father  was  himself  a  witness :  the  other  person  who  is 
stated  to  have  been  a  witness  is  dead.  Moreover,  the  plaintiff  does 
not  show  when  the  deed  was  executed,  which  is  material.  Deeds 
are  so  often  dated  long  before  they  are  executed,  that  the  Courts 

(1)  1  Br.  C.  C.  395.  (3)  65  E.  E.  625  (14  Sim.  444). 

(2)  8  E.  E.  212  (1 1  Vee.  467,  479).  (4)  Beat.  328,  334. 
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will  not  rely  on  the  date  of  the  deed  when  proof  of  the  time  of        grb 
execution  is  material :  Wright  v.  Lain8on{i).    Upon  the  whole,  this     ouknbt. 
is  a  case  of  considerable  suspicion. 

Mr.  W.  M.  James,  for  the  trustees. 

The  Yice-Ghanobllob  :  [  *89  ] 

Whether  I  should  have  thought  this  deed  essentially  and  neces- 
sarily bad,  if  there  had  been  a  clause  of  maintenance  in  the  will,  or 
if  any  issue  of  a  child  dying  under  twenty-one,  and  leaving  issue, 
could  have  taken,  it  is  not  requisite  to  give  an  opinion.  There  is 
not  any  clause  of  maintenance  in  the  will ;  and,  as  I  read  the  will, 
in  the  absence  of  any  appointment,  neither  a  child  dying  under 
twenty-one,  leaving  issue,  nor  any  issue  of  that  child,  could  have 
taken. 

Bearing  in  mind  these  circumstances,  I  cannot  venture  to  say  that 
the  deed  is  necessarily  or  essentially  bad.  It  may  possibly  be  good. 
But  there  are  circumstances  belonging  to  the  case  which  render  it 
impossible  for  me  to  act  for  or  against  the  deed  without  the  assistance 
of  a  jury. 

The  issues  must  be,  I  apprehend,  four  in  number :  first,  whether 
the  deed  was  executed  by  Mrs.  Gee  in  the  lifetime  of  the  infant 
appointee ;  secondly,  whether  the  deed  was,  as  to  the  sealing  and 
delivery  of  it  by  Mrs.  Gee,  attested  by  two  credible  witnesses  in  the 
lifetime  of  the  infant ;  thirdly,  whether  the  deed  was  fairly  obtained 
from  Mrs.  Gee ;  fourthly,  whether  the  deed  was  executed  by  Mrs. 
Gee  with  a  fraudulent  intention. 

The  plaintiff  to  be  plaintiff  at  law  :  and  the  plaintiff  requesting 
that  he  may  be  examined  for  himself,  let  him  be  at  liberty  to  be 
examined  for  himself,  the  defendants  being  at  liberty  to  cross- 
examine  him. 

TOMBS  V.  R0CH:(2).  18W. 

(2  Coll.  C.C.  490-515.)  "^^MalV^' 

Where  a  testator's  general  personal  estate  is  insufficient  for  payment  of       knioht 
his  debts  the  specific  devisees  and  specific  legatees  xinder  his  will  must  Bbuce  V.-C. 
contribute  rateably  to  make  up  the  deficiency.  r  ^9^  -1 

William  Henby  Scoubfield,  by  his  will,  dated  the  26th  of 
September,  1840,  after  directing  where  he  should  be  buried,  gave 

(1)  2  M.  &  W.  739,  743.  v.  CoHhurst  (1875)  1  Ch.  D.  626.  33 

(2)  Dugdale  v.  Dugdale  (1872)  L.  R.  L.  T.  591 ;  Fartiuharacm  v.  Flayer  (1876) 
14  Eq.  234,  41  L.  J.  Ch.  565 ;  Tomh'na      3  Ch.  D.  109,  45  L.  J.  Ch.  750. 
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Tombs  and  devised  all  his  capital  messuage  or  mansion-house,  called  the 
B(^H.  Mote»  and  all  and  singular  his  manors,  messuages,  farms,  lands, 
tithes,  and  hereditaments  whatsoever,  situate  in  the  county  of 
Pembroke,  and  elsewhere,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  unto  George  Boch  and  the  Bev. 
William  Boch,  their  heirs  and  assigns,  for  ever,  to  the  uses,  upon 
the  trusts,  and  for  the  intents  and  purposes  thereinafter  limited  and 
declared  concerning  the  same;  namely,  as  to  his  messuage  or 
dwelling-house  called  Clover  Hill,  with  the  gardens  and  offices 
thereto  belonging,  and  the  two  meadows  occupied  therewith,  with 
their  appurtenances,  to  the  use  of  his  wife,  Louisa  Sarah,  and  her 
assigns,  during  her  life,  in  case  she  should  so  long  continue  his 
widow;  and,  as  to  the  said  last- mentioned  messuage,  lands,  and 
hereditaments,  with  their  appurtenances,  from  and  immediately 
after  her  decease  or  second  marriage,  and  as  to  all  other  his  here- 
ditaments thereinbefore  devised,  from  and  immediately  after  his 
decease,  to  the  use  of  each  and  every  of  the  testator's  sons  succes- 
sively, and  his  assigns,  for  his  life ;  with  remainder  to  trustees,  to 
preserve  the  contingent  remainders ;  with  remainder  to  the  first  and 
other  sons  of  the  testator's  sons  successively,  in  tail  general,  with 
remainder  to  the  testator's  daughters,  &c.,  with  divers  remainders 
over,  with  an  ultimate  remainder  to  the  testator's  right  heirs.  And 
the  testator  gave  to  the  respective  tenants  for  life  powers  of  jointuring 
and  raising  portions,  and  leasing.  The  testator  then  bequeathed 
certain  pictures,  particularly  described,  unto  the  said  George  Boch 
and  William  Boch,  their  executors,  administrators,  and  assigns, 
[  *49i  ]  upon  trust  to  permit  the  same  from  time  to  time  to  *go,  and  be 
held  and  enjoyed,  with  his  said  mansion-house  of  the  Mote,  as  far 
as  the  rules  of  law  and  equity  would  admit,  by  the  person  or  persons 
who  for  the  time  being  should  be  entitled  to  the  possession  of  the 
said  mansion-house  by  virtue  of  his  will,  yet  so  that  the  same  should 
not  vest  absolutely  in,  or  become  the  property  of  the  child  of  any 
person  thereby  made  tenant  for  life  of  the  said  mansion-house,  or 
thereby  made  entitled  to  a  life  interest  in  the  rents  and  profits 
thereof,  unless  such  child  should  attain  the  age  of  twenty -one  years. 
And  the  testator  gave  his  leasehold  house  in  Charles  Street,  Berkeley 
Square,  unto  Dionesse  Sarah  Brown,  wife  of  Dr.  Brown,  during  so 
many  years  of  the  testator's  term  or  interest  therein  at  his  decease 
as  the  said  Dionesse  Sarah  Brown  should  live ;  and  after  her  decease, 
he  gave  the  said  house,  with  the  appurtenances,  unto  her  son,  George 
Brown,  his  executors,  administrators,  and  assigns,  for  all  the  testator's 
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estate,  term,  and  interest  therein,  subject  to  the  rent  and  covenants  Tombs 
of  the  original  lease.  And  he  directed  his  executors  to  furnish  the  rooh. 
Clover  Hill  house  in  such  manner  as  they  should  deem  necessary 
for  the  comfort  and  accommodation  of  his  wife,  either  by  appro- 
priating for  that  purpose  furniture  belonging  to  him,  or  by  purchasing 
the  same ;  and  he  gave  the  use  of  the  same  tp  his  wife  during  her 
life  or  widowhood;  and,  after  her  death  or  second  marriage,  he 
directed  that  the  same  should  be  applied  and  disposed  of  as  part  of 
the  residue  of  his  personal  estate.  He  gave  to  his  wife  thirty  dozens 
of  any  such  sort  or  sorts  of  wines  in  his  cellars  at  the  Mote,  at  the 
time  of  his  decease,  as  she  might  choose ;  and  he  gave  to  her,  during 
her  widowhood,  the  yearly  interest,  or  dividends  or  dividend  of  the 
sum  of  1,000Z.,  then  secured  on  the  Breconshire  Turnpike  roads ; 
and  if  it  should  happen,  that  he  should  not  have  1,000Z.  so  secured 
at  his  decease,  he  declared  that  the  bequest  should  not  be  considered 
as  adeemed,  but  that  his  executors  should  pay  her,  during  her  widow- 
hood, the  interest,  at  51.  per  cent,  per  annum,  on  a  *sum  of  1,000Z.  [  *492  ] 
sterling,  in  lieu  thereof.  The  testator  then  bequeathed  two  pecuniary 
legacies  of  1,0001.  each,  and  some  other  pecuniary  legacies.  He  gave 
a  mourning-ring  to  each  of  his  executors ;  and  he  gave  all  the  rest 
and  residue  of  his  personal  estate  to  the  said  George  Eoch  and 
William  Boch,  their  executors,  administrators,  and  assigns,  upon 
trust,  with  all  convenient  speed,  to  sell,  dispose  of,  get  in,  and 
convert  the  same  into  money,  and  thereout  to  pay  and  discharge 
all  his  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
thereby  given,  and  to  lay  out  and  invest  the  clear  residue  or  surplus 
in  the  purchase  of  freehold  and  copyhold  lands  in  England  and 
Wales,  to  be  settled  and  assessed  to  the  same  uses  as  were  thereby 
limited  concerning  the  hereditaments  thereinbefore  devised,  except 
the  use  thereinbefore  limited  in  part  thereof  to  his  wife.  And  he 
appointed  the  said  George  Boch  and  William  Boch  executors  of 
his  will. 

The  testator  died  on  the  81st  of  January,  1848,  without  leaving 
any  issue. 

The  bill  was  soon  afterwards  filed  by  the  plaintiff,  on  behalf  of 
himself  and  all  other  the  creditors  of  the  testator,  against  the 
executors,  the  widow,  and  the  other  devisees  for  life  of  the  testator's 
real  estates  (there  being  no  devisee  in  tail  in  ease),  and  against  the 
testator's  heirs-at-law,  praying  the  usual  administration,  in  a 
creditor's  suit,  of  the  testator's  personal  and  real  estate. 

From  the  Master's  report,  the  state  of  the  testator's  assets  and 
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Tombs  debts  appeared  to  be  thus :  Amount  of  receipts  by  the  executors, 
Boob.  5,7271. ;  amount  of  payments  by  them  of  simple  contract  debts, 
(including  1,0002.  paid  into  Court  for  the  Breconshire  tolls),  5,8172. ; 
amount  of  debts  still  due,  12,1942.,  including  about  11,3002.  specialty 
debts ;  outstanding  personalty,  2,9882. ;  value  of  specific  bequests, 
as  above  stated,  about  2,0002.  The  Master  found  that  the  testator's 
personal  estate  was  insufficient  for  the  payment  of  his  debts  and 

[  *498  ]  funeral  expenses.  In  a  schedule  to  his  report,  *he  mentioned  the 
real  estates  whereof  the  testator  was  seised  and  possessed  at  the 
time  of  his  death,  being  the  same  only  as  have  been  already  stated 
as  comprised  in  the  will. 

The  cause  now  came  on  for  hearing  for  further  directions,  and, 
it  being  admitted  at  the  Bar  that  the  personal  estate  not  specifically 
bequeathed,  though  sufficient  for  payment  of  the  testator's  simple 
contract  debts,  was  not  sufficient  for  payment  of  his  specialty  debts, 
the  question  was  argued,  whether  the  specific  legatees  alone,  or  the 
specific  legatees  rateably  with  the  devisees  of  the  realty,  should  pay 
the  amount  required,  in  addition  to  the  personalty  not  specifically 
bequeathed,  to  satisfy  the  specialty  debts. 

Mr.  Russell  and  Mr.  Pitman^  for  the  plaintiff. 

Mr.  Wigrani,  for  the  specific  legatees.    *     ♦    ♦ 

Mr.  Parry  and  Mr.  Bevir,  for  the  defendants,  the  executors. 

Mr.  Swanston  (with  him  Mr.  Hislop  Clarke),  for  the  devisees. 

[It  is  unnecessary  to  refer  here  to  the  earlier  cases  which  were 
cited  by  counsel,  since  the  question  here  decided  is  now  settled  law 
and  the  principal  cases  cited  are  commented  on  in  the  judgment.] 

Mays.       The  Vicb-Chancbllor : 

[  495  ]  The  will  in  question  in  this  cause,  which  was  made  in  the  year 

1840,  and,  therefore,  after  the  recent  Act  for  altering  the  law 
relating  to  wills  had  come  into  operation,  does  not  charge  the 
testator's  real  estate,  or  any  part  of  it,  with  his  debts.  The  assets 
are  wholly  legal ;  and  it  does  not  appear,  nor  is  it  alleged,  that  any 
portion  of  his  property  was,  when  he  made  his  will,  or  at  his  death, 
in  mortgage,  or  charged  specifically  with  any  debt.  The  will 
devises  a  portion  of  his  real  estate  to  his  wife  during  her  widowhood, 
and,  so  subject,  devises  the  whole  of  his  real  estate  together,  to 
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various  uses  in  strict  settlement,  in  language  sufiGcient,  I  suppose.  Tombs 
to  include,  though  not  in  terms  pointing  to,  such  real  estate,  if  any,  j^q^^ 
as  he  acquired  between  his  will  and  his  death.  But  it  has  not  been 
stated  that  there  was  any  such  acquisition.  I  assume  that  there 
was  not ;  and,  without  intimating  any  opinion,  either  how,  if  there 
had  been  any  such  acquisition,  the  case  would  have  stood  as  to  the 
real  estate  so  after  acquired,  or  whether,  for  any  purpose  now  under 
consideration,  there  is  a  difference  between  a  residuary  devise  of 
real  estate,  and  a  devise  of  real  estate  not  residuary,  I  may  say, 
that,  in  my  judgment,  not  any  portion  of  the  real  estate  in  the 
present  case  ought  to  be  treated  as  otherwise  than  particularly 
devised.  The  will  also  gives  specific  and  pecuniary  legacies.  The 
personal  estate,  not  specifically  bequeathed,  has  been  admitted  to 
be  more  than  su^cient  for  the  payment  of  the  simple  contract 
debts,  but  it  has  proved  insufficient  for  the  payment  of  the  specialty 
debts ;  and  the  question  *for  decision  is,  whether  the  amount  [  *496  j 
necessary,  in  addition  to  the  personal  estate  not  specifically 
bequeathed,  to  pay  the  specialty  debts,  is  to  fall  wholly  on  the 
specific  legatees,  or  rateably  on  them  and  the  devisees ;  for  the 
specific  legatees  do  not  deny  their  liability  to  contribute.  That, 
in  a  country  such  as  England,  a  question,  probably  of  so  frequent 
occurrence,  should,  at  this  day,  be  remaining  an  open  and  arguable 
question,  that  it  should  not  have  been  long  settled  conclusively, 
does  seem  a  remarkable  circumstance,  if  the  fact  is  so.  Assuming 
the  point  to  be  open,  I  must  decide  it  as  well  as  I  can. 

Yiewed  otherwise  than  in  a  manner  merely  technical,  considered 
upon  principles  of  abstract  justice,  the  question  is,  of  course,  clear 
of  difficulty,  and  must  obviously  be  answered  against  the  contention 
of  the  devisees.  They,  however,  say,  that  abstract  justice  has 
nothing  to  do  with  the  matter ;  that  the  question  is  ruled  by  a 
branch  of  the  positive  law  of  the  country,  making,  they  say,  the 
personal  estate  the  first  fund  for  paying  the  debts ;  an  argument 
open  which  it  may  not,  perhaps,  be  improper  to  observe,  that, 
where  the  eflfect  of  pursuing  a  branch  of  law,  merely  positive,  to  its 
fullest  extent  and  consequences,  without  exception  or  mitigation, 
mast  be  a  departure  from  natural  equity,  a  desertion  of  all  but  the 
most  artificial  reason, — must,  for  example,  be  such  as,  in  the  simple 
case  of  a  testator  giving  a  specific  part  of  his  property  to  one  person, 
and  another  specific  part  of  it  to  another,  to  throw,  as  between 
them,  the  debts  upon  either  exclusively,  but  with  solid  and  practical 
distinctions  in  this  respect,  between  a  case  of  giving  two  perpetual 
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Tombs       anniiities  of  1002.  per  annom,  part  of  the  8Z.  per  cent.  Consolidated 

Bocii«  Annuities,  and  a  case  of  giving  one  sach  annuity  and  a  perpetual 
annuity  of  1001.  per  annum  charged  on  a  freehold  estate, — ^between 
a  case  of  giving  two  horses,  and  a  case  of  giving  a  horse  and  a 
stable  owned  absolutely  by  the  testator, — between  immoveable 
property  belonging  to  him  absolutely,  and  immoveable  property 

[  *4d7  I  belonging  *to  him  for  a  term  of  10,000  years, — ^between  immoveable 
property  limited  to  him  and  his  heirs  for  three  lives,  and  immove- 
able property  belonging  to  him  for  ninety-nine  years,  if  either  of 
three  lives  shall  last  so  long,  (distinctions  which  men  without  our 
black-letter  breeding  might,  perhaps,  find  it  diJfficult  to  state  with 
gravity) ;  it  must  surely  be  right  not  to  submit,  until  thoroughly 
convinced  of  the  necessity  of  submitting,  to  be  driven  to  such  an 
extremity. 

A  great  Judge  is  represented  by  Mr.  Ambler  as  saying,  of  "the 
rule  of  the  Court  in  marshalling  assets  and  funds,'*  that  ''  there  is 
not  a  more  useful  power  in  this  Court;  for  where  there  are  creditors 
and  legacies  to  children  for  their  portions,  if  the  law  was  to  have 
its  full  force,  though  the  reason  of  it  was  good  when  it  was  originally 
framed,  yet,  in  case  the  creditors  were  to  exhaust  the  personal 
estate,  it  would  be  to  the  ruin  of  families."  The  civil  law,  too,  says 
well:  **NuUa  juris  ratio ^  aut  aquitatis  benignitaSf  patitur  ut,  qtuB 
saltibriter  pro  utUitate  hominum  introdtucuntwry  ea  nos  duriore  inter- 
pretatione,  contra  ipsorum  commodumy producamus  ad severitatem'^  (i). 
Now,  it  must  be  agreed,  that,  by  our  law,  the  personal  estate  of  a 
deceased  debtor  is,  prima  facie  and  generally,  the  sole  fund,  when 
sufficient,  and,  when  insufficient,  the  first  fund,  for  the  payment  of 
his  debts.  But  it  is  equally  true,  that  this  does  not  hold 
universally.  The  regulation  is  subject  to  exceptions  founded  on 
justice  and  reason.  The  familiar  cases  of  marshalling  in  favour  of 
legacies,  against  freehold  estate  descended,  against  such  devised 
freehold  estate  as  the  testator  has  by  his  will  charged  with  his 
debts,  and  against  a  devised  freehold  estate  that  a  testator  has 
mortgaged  for  a  debt  of  his  own,  occur,  at  once,  as  instances. 
Those  cases  in  which  a  testator  has,  in  so  many  words,  actually 
said  in  what  order  his  assets  are  to  be  arranged,  have,  of  course, 
nothing  to  do  with  the  present  matter. 

[  •49S  ]  The  devisees,  however,  here  assert,  that  the  instances  of  ♦excep- 

tion given  are  special  cases ;  that  special  cases  of  such  a  kind  do 
not  directly,  or  in  principle,  affect  or  extend  to  the  simple  case  now 
(1)  No  reference  in  the  report. 
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before  the  Court,  which »  as  between  a  devisee  and  a  general       tombs 
pecuniary  legatee,  has 'been  directly  decided,  and  is  settled  by       roch. 
authority  against  the  legatee ;  and  that,  for  the  present  purpose, 
there  is  no  difference,  no  ground  of  distinction,  between  a  specific 
legatee  and  a  general  pecuniary  legatee. 

Li  support  of  this  argument,  the  devisees  rely  very  much  on  the 
Statute  of  Fraudulent  Devises  and  the  statute  of  1888  having  been 
intended  for  the  benefit  of  creditors  merely,  and  not  intended  to 
advance  the  rights  or  improve  the  condition  of  legatees.  And  I 
suppose  it  to  be  true,  that  the  Statute  of  Fraudulent  Devises,  (a 
measure  which  it  was  not  creditable  to  the  English  Legislature  to 
have  delayed  until  a  period  so  late  as  the  reign  of  Will.  III.,  and 
which  was  so  imperfect  as  still  to  leave  our  law  of  debtor  and 
creditor  in  that  more  than  illiberal  state  in  which  the  commence- 
ment of  the  nineteenth  century  found  it),  that  the  Statute  of 
Fraudulent  Devises,  I  say,  and  the  statute  of  1888,  were  passed 
with  a  view  only  to  the  payment  of  creditors.  The  force  of  that 
remark,  however,  against  legatees,  for  such  a  purpose  as  the 
present,  I  have  not  been  able  to  feel.  I  have  not  the  capacity  of 
seeing,  for  any  purpose  now  under  consideration,  the  materiality 
of  the  question,  how  or  why  the  creditor's  rights  became  vested 
in  them.  A  charge  of  debts  on  freehold  estate  by  a  will  may  be 
supposed  generally  to  be  intended  in  fact  for  the  benefit  of  the 
creditors  merely ;  but  the  consequences  to  others  are  admitted  and 
obvious.  A  mortgagee's  lien  is  generally  intended  only  for  the 
mortgagee's  benefit,  but  has  often  ulterior  effects.  Why  should  I 
refer  to  a  vendor's  lien?  why  mention  the  case  of  pecuniary 
legacies,  where  to  the  legatee  of  one  only  is  given  a  right  of  resort 
to  the  real  estate  ?  That  may  seem  generally  intended,  in  fact,  for 
the  benefit  of  the  single  legatee  only,  but  operates  often  farther. 

The  equity  of  marshalling  arises  from  a  creditor's  power  to  resort,  [  499  ] 
not  from  the  mode  in  which  he  acquired  the  power  of  resorting,  to 
each  or  either  of  two  funds  belonging  to  the  debtor,  whose  rights, 
subject  to  the  debt,  have  become  divided ;  and  though  I  do  not 
forget  the  passages  found  in  the  reports  of  Oalton  v.  Hancock  (i) 
and  Forrester  v.  Lord  Leigh  (2),  it  seems  to  me  impossible,  con- 
sistently with  the  principle  of  decisions  of  the  highest  authority, 
or  consistently  with  any  legal  principle,  to  take  the  view  of  the 
effect  and  consequences  of  a  liability  to  creditors,  created  merely  by 
statute,  that  the  devisees  take  in  this  case.  Certainly,  the  liability, 
(1)  2  Atk.  424.  (2)  Ambl.  171. 
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ToMBB  in  general,  of  personal  estate  in  the  first  instance  to  the  debts  of  & 
Booh.  deceased  debtor,  the  intent  of  the  Statute  of  Fraudulent  Devises, 
and  the  intent  of  the  statute  of  1888,  do  not,  in  my  judgment, 
establish  their  proposition.  I  have  dwelt  the  more  upon  their 
argument,  grounded  on  the  nature  and  effect  of  statutory  liability 
to  debts,  because,  if  it  is  well  founded,  it  seems  in  substance  not  to 
stop  short  of  asserting,  that,  inasmuch  as  it  is  by  statute  that  copy- 
holds are  assets  for  creditors,  and  freeholds  for  simple  contract 
creditors,  therefore  there  cannot  be  marshalling  for  legatees  against 
descended  copyholds,  or  in  respect  of  simple  contract  debts  against 
descended  freeholds.  It  will  surprise  me  exceedingly  to  hear 
of  such  a  doctrine  having  met,  or  meeting,  with  support  or 
acceptance. 

I  proceed,  then,  to  deal  with  the  point  immediately  before  me  as 
one  that,  notwithstanding  the  general  objections  to  which  I  have 
been  referring,  was  reasonably  and  properly  arguable  on  behalf  of 
the  specific  legatees. 

The  question,  as  I  have  said,  is  one  of  contribution,  which,  if  it 
differs  from  marshalling,  does  so  in  species  rather  than  generically^ 
in  form  rather  than  in  nature. 

Marshalling  and  contribution  are,  each  of  them,  the  adjustment 
[  •600  ]  between  several  persons  of  their  rights  respectively,  *inter  ««,  in 
respect  of  a  charge  or  claim,  which,  affecting  all  of  them,  or  pro- 
perties belonging  to  all  of  them  respectively,  has  been  or  may  be 
enforced  in  a  manner  not  unjust,  as  far  as  the  person  is  concerned 
by  whom  it  was  or  may  be  enforced,  but  not  just  as  between  the 
persons  or  properties  liable, — a  branch  of  jurisprudence  known  to 
the  civil  law,  and  which  could  not  but  belong,  in  some  form  more 
or  less  extensive,  to  an  enlightened  system  of  laws.  In  ours,  it  is 
well  established  and  familiar. 

The  first  inquiry,  then,  is,  whether  we  have  here  a  case  in  which 
properties  belonging  respectively  to  the  persons  who  are  the  specific 
legatees,  and  to  the  persons  who  are  the  devisees,  are  affected  by  a 
charge  or  claim  which  maj  be  enforced  in  a  manner  such  as  I  have 
just  mentioned.  They  are  so,  certainly;  for  the  properties  given  to 
them  respectively  by  the  will  of  the  testator  in  the  cause  are  liable, 
that  is,  every  part  of  them  is  liable,  to  his  debts  remaining 
unsatisfied;  and  there  must  be  some  rule  or  principle  according 
to  which,  as  between  the  specific  legatees  and  the  devisees,  that 
charge  or  claim  must  be,  by  apportionment  or  otherwise,  borne — a 
rule  or  principle  by  which  the  creditors  are  not  bound.    The  next 
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inquiry  is  as  to  the  nature  of  that  rule  or  principle,  or,  in  other  Tombs 
^ordsy  what  are  the  rights  respectively  of  the  specific  legatees  and  roch. 
devisees,  inter  se^  in  respect  of  the  debts  to  which  the  properties  of 
each  are,  as  I  have  said,  liable  ?  an  inquiry,  that,  in  this  case,  can 
only  be  answered  by  looking  at  the  testator's  will,  of  which  those 
rights,  whatever  they  may  be,  are  merely  the  creatures.  Everything 
•claimed  by  each  party  is  claimed  under  the  bounty  of  the  testator. 
It  was  for  him  to  prescribe  what  each  should  have :  his  intention 
must  be  the  sole  guide  here,  and  that  must  be  collected  from  his  will. 

What,  then,  was  his  intention?    Making  to  different  persons 
various  specific  gifts  of  moveable  and  immoveable  chattels  and 
real  estate,  did  he  wish,  did  he  mean,  that  the  portion  *of  them       [  *60i  ] 
consisting  of  real  estate  should  be  wholly  indemnified  from  his  debts 
by  the  rest  ? — for  that  is  the  question. 

Now,  we  do  not  need  to  refer  to  the  doctrine  of  what  is  called  by 
us  '*  election,"  to  be  satisfied  of  the  proposition,  that  a  testator 
must  be  considered  to  desire  the  fulfilment  of  all  the  provisions  of 
his  will  according  to  their  apparent  purport.  If  so,  then  where  one 
mode  of  arranging  his  assets  for  the  payment  of  his  creditors  must 
wholly  or  partially  disappoint  those  provisions  according  to  their 
apparent  purport,  while  by  another  they  stand  whole  or  are  less 
invaded,  it  must  surely  be  right  to  attribute  to  him  a  wish  and 
meaning  in  favour  of  the  latter  course,  so  far  as  the  objects  of  those 
provisions  are  concerned. 

Accordingly  (as  we  know),  the  mere  fact,  that  a  testator,  by  his 
will,  makes  gifts,  though  he  does  not  mention  his  debts  or  allude  to 
a  debt  or  a  creditor,  has  the  effect  of  changing  the  order  and  manner 
in  which  his  assets  bear  the  burthen  of  his  debts.  If  a  man  dies 
intestate,  owning  freehold  and  personal  estate,  and  indebted  by 
specialty  and  simple  contract,  all  his  debts,  whether  by  specialty 
or  simple  contract,  whether  secured  or  not  secured  by  mortgage, 
fall  in  the  first  instance  on  his  personal  estate,  and  if  that  be 
deficient,  on  the  various  portions  of  his  freehold  estate  rateably ; 
so  that,  should  it  devolve  in  different  lines  of  descent,  each  heir 
suffers  equally  or  in  proportion.  But  let  him  leave  a  will  making 
gifts,  though  wholly  silent  on  the  subject  of  his  debts,  nor  alluding 
to  a  debt  or  to  a  creditor,  and  the  case  is  altered.  For  the  portion, 
if  any,  of  his  freehold  estate  which  he  has  allowed  to  descend, 
though  also  not  mentioned  or  alluded  to,  may,  in  relief  of  the 
personal  estate,  be  practically  subjected  to  debts,  with  which,  had 
there  not  been  a  will,  it  would  not  have  been  burthened,  or  would 
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Tombs  have  been  to  a  less  extent  burthened ;  and  the  portion  of  the  free- 
Booh.  bold  estate  devised,  if  mortgaged  by  the  testator  for  his  own  debt, 
[  *502  ]  may  be  made  practicably  liable  to  *that  debt,  in  exoneration  or 
relief  also  of  the  personal  estate,  though  the  will  does  not  in  any 
manner  allude  to  the  mortgage.  All  this,  which  is  so  trite  and 
obvious  as  almost  to  render  the  mention,  much  more  the  repetition 
of  it,  a  mere  waste  of  time,  can,  I  apprehend,  only  be  on  the 
foundation  of  ascribing  to  the  testator  such  an  intention  as  I  have 
stated,  though  the  will  is  silent  upon  it.  In  truth,  I  consider  it  to 
be  perfectly  correct  in  principle  to  say,  that  every  will  ought  to  be 
read  as  in  effect  embodying  a  declaration  by  the  testator,  that  the 
payment  of  his  debts  shall  be  as  far  as  possible  so  arranged  as  not 
to  disappoint  any  of  the  gifts  made  by  it,  unless  the  instrument 
discloses  a  different  intention.  And  for  authority,  (whether  the 
cases  upon  election  are  for  this  purpose  reckoned  or  omitted),  I 
think  it  certain,  that  the  real  ground,  the  true  principle,  of  a  set 
and  series  of  decisions  bearing  directly  as  well  as  indirectly  on  the 
present  question,  which  are  universally  recognised  as  binding,  a 
principle  not  the  less  sound  for  being  agreeable  to  natural  equity, 
is,  that  wills  ought  to  be  so  read  and  construed.  How,  indeed,  else 
is  the  bulk,  not  to  say  the  whole,  of  the  various  cases  in  which 
marshalling  clearly  takes  place  under  different  circumstances  for 
general  as  well  as  specific  legatees, — how  else  is  the  liability  of 
descended  to  indemnify  devised  freeholds  from  debts,  secured  or  not 
secured  by  mortgage, — to  be  satisfactorily  accounted  for  ? 

I  should  thus  express  myself  had  Aldrich  v.  Cooper  (i)  not 
existed;  but  I  may  add,  that,  cautious  and  measured  as  was  the 
language  in  which,  generally,  and  in  that  case  especially,  Lord 
Eldon  spoke,  he  would  not  in  my  judgment  have  used  the  words,, 
''they  shall  not  disappoint  another  person,  who  the  testator 
intended  should  be  satisfied,"  which  are  in  page  896  of  the 
report,  or  in  the  next  page,  "as  strong  an  inclination  of  the 
testator,"  and  "that  denotation  of  intention,"  had  he  taken  a. 
[  *50d  ]  different  view.  It  is  equally  *unnecessary,  I  think,  to  refer  to 
what  Lord  Habdwigee  (in  1751)  is  reported  as  saying:  "  The  Court 
will  order  it  so  that  everybody  may  have  satisfaction,  and  the 
whole  intention  complied  with." 

Such  a  declaration,  then,  being  embodied,  or  considered  as 
embodied,  in  a  will,  must  surely  operate  equally  for  the  benefit 
of  all  upon  whom  the  will  professes  to  confer  benefits,  and,  if  the 
(1)  7  E.  E*  86  (8  Ves.  382). 
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state  of  the  assets  does  not  allow  complete  effect  to  be  given  tombs 
to  it,  ought  sorely  to  fail,  so  far  as  it  does  fail,  to  the  equal  B(^'h. 
prejudice  of  all,  without  any  distinction  between  the  gifts, 
whether  of  moveable  or  immoveable  property,  whether  of  real  or 
personal  estate.  If  a  testator,  giving  specific  legacies  to  A.  and  B., 
and  making  particular  devises  to  C.  and  D.,  were  to  say,  **  neither 
A.,  nor  B.,  nor  C,  nor  D.,  shall  be  called  upon  to  pay  any  of  my 
debts,"  could  there  be  any  doubt  as  to  the  equality?  And  what 
substantially  is  the  difference  ?  What  good  reason  can  the  feudal 
leaning  towards  the  feudal  heir, — can  the  more  than  unjust 
privilege,  now  no  longer  dishonouring  our  laws,  which  was 
allowed  to  landed  proprietors,  of  dying  at  once  wealthy  and 
insolvent, — or  can  any  other  source  supply,  for  giving  any  pre- 
ference to  a  devisee  over  a  legatee  in  such  circumstances  as  we 
are  now  considering  ?  The  general  rule  of  construction,  however, 
that  I  have  stated,  if  I  am  right  in  supposing  it  to  exist,  is,  like 
most  general  rules,  not  wholly  exempt  from  qualifications.  The 
qualifications  to  which  I  consider  it  subject,  and  the  reasons  on 
which  I  suppose  them  founded,  I  proceed  to  notice. 

The  first  is  rather  explanation  than  qualification ;  being,  that  such 
an  intention  does  not  operate  against,  or  in  favour  of,  any  of  the 
creditors ;  their  rights  being  regulated  by  law,  so  far  as  the  testator 
does  not  expressly  exercise  the  power  that  he  has  (now  less  than 
formerly)  of  affecting  them :  though,  where  simple  contract  debts  and 
legacies  were  charged  together  on  real  estate,  the  former,  from  a 
presumed  intention  on  a  testator's  part  to  be  just  before  being 
generous,  were  ultimately  placed  higher  than  the  latter.  ^Possibly,  [  *^oi  ] 
also,  the  doctrine  on  which  Lord  Bosslyk  acted,  in  the  case  of 
Pearce  v.  Loman  (i),  ought  scarcely  to  be  reckoned  as  a  qualification. 
It  does  not,  perhaps,  interfere  with  the  general  rule  that  I  believe 
to  exist ;  but,  if  it  does,  it  is  a  qualification  of  a  very  particular  and 
limited  nature,  resting  on  special  and  peculiar  grounds.  So  is  that 
as  to  charities  created  and  established  by  a  class  of  decisions  which 
the  policy  of  the  statute,  commonly  called  the  Mortmain  Act,  was 
considered  to  render  necessary ;  though  I  never  felt  any  surprise 
that  Mr.  Justice  Ashhubst  should  have  expressed  himself  on  the 

(1)  3  Yes.   135.    A  Tested  legacy  before  the   legacy   became   payable, 

was  giyen  payable  at  a  future  time  Held    that  the  assets   could  not   be 

out  of  the  testator's  real  and  personal  marshalled  so  as  to  make  the  legacy 

estate,  but  primarily  charged  upon  and  still  payable  out  of  the  personal  estate. 

payable  out  of  the  real  estate,  and  the  — 0.  A.  S. 
charge  sank  by  the  death  of  the  legatee 
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Tombs  subject  as  he  did  in  Makeham  v.  Hooper  (i).  There  may  be  noticed, 
BocH.  &'l80y  the  distinction  (already,  to  some  extent,  referred  to)  which,  in 
particular  circumstances,  has,  for  certain  purposes,  been  introduced 
and  established  between  general  debts  of  a  testator,  and  his  debts 
standing  secured  specifically,  at  the  time  of  his  death,  on  any 
particular  portions  of  his  property.  Li  general,  as  between  those 
who  take  under  his  will,  if  he  is  silent  on  the  subject,  his  debts 
secured  are  paid  in  the  same  manner  as  debts  of  the  same  rank  not 
secured.  But  there  are  particular  cases  of  deficient  assets,  where 
specific  legatees  (or  devisees)  of  property  on  which  debts  of  the 
testator  stand  specifically  secured,  are  held  to  take  the  property  with 
the  burthen.  The  reasons  given  for  this  (though  the  cases  are,  I 
agree,  not  now  to  be  questioned)  are,  perhaps,  if  I  may  venture  with 
deference  to  say  so,  not  entirely  satisfactory,  supposing  the  general 
rule  as  to  the  mode  of  providing  for  secured  debts  to  be  well  founded 
in  principle,  as  probably  it  is.  The  distinction,  however,  seems  itself 
to  have  been  introduced,  in  each  of  its  forms,  under  an  impression 
that  it  was  a  distinction  required  by  the  intention  of  the  testator. 

The  preference  given  to  a  specific  legacy  as  between  a  specific 
legatee  and  a  general  pecuniary  legatee,  arising  necessarily  from  the 
nature  of  each  of  the  gifts,  I  shall  notice  presently. 
[  605  ]  There  remains  substantially,  unless  I  mistake  or  forget,  but  one 

more  qualification ;  so,  at  least,  I  call  it :  the  devisees  here  term  it 
''  the  rule."  I  mean  the  exclusion,  in  ordinary  cases,  of  a  general 
pecuniary  legatee  from  marshalling  against  a  devisee.  Li  this 
respect,  whether  truth  lay  between  Lord  Habcoubt's  course  and 
that  of  Lord  Macclbsfield,  it  is,  perhaps,  not  material  now  to 
inquire,  as  Lord  Macclesfield's  course  is,  I  conceive,  established. 
Its  explanation  is,  I  suppose,  to  be  found  in  the  fixed  doctrine  of 
law,  that,  as  between  specific  and  pecuniary  legatees,  the  burthen 
of  the  debts  belongs  to  the  pecuniary  legatees  exclusively,  where  a 
contrary  intention  is  not  manifested  ;  the  law  considering  a  testator, 
when  giving  specific  and  pecuniary  legacies,  as  saying,  by  the  very 
act,  (unless  he  declares  himself,  in  efiect,  not  to  mean  to  say),  that, 
if  there  is  a  deficiency  of  the  personal  estate  to  satisfy  all  the 
legacies,  the  loss  is,  as  between  them,  to  fall  wholly  on  the  pecuniary 
legatees.  Of  course,  I  am  not  referring  to  a  case  of  ademption. 
Thus,  Lord  Macclesfield  (when,  in  Clifton  v.  Burt  (2),  differing 
from  Lord  Habcoubt)  observed,  that  '*  every  devisee  of  land  is  as 
a  specific  legatee ;"  and  that,  ''  if  one  gives  a  specific  legacy  of  a 

(1)  4  Br.  C.  C.  153.  (2)  1  R  Wms.  678,  679. 
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horse  or  a  diamond,  and  also  a  pecuniary  legacy  of  500Z.  to  B.,  and  Tombs 
there  are  not  assets  to  pay  both,  still  the  specific  legatee  shall  be  b^u. 
preferred,  and  have  his  whole  legacy." 

It  has,  as  I  have  stated,  been  argued  for  the  devisees  here,  that 
the  principle  of  the  decision  against  pecuniary  legatees,  in  Clifton 
V.  Burt,  and  the  cases  that  have  followed  it,  applies  against  a 
specific  legatee.  I  cannot  so  view  the  matter.  Lord  Maoclbspibld 
appears  rather  to  have  refused  relief  to  the  pecuniary  legatee, 
because  he  was  inferior  to  a  specific  legatee. 

If  a  testator  ought  to  be,  as  he  is,  considered  primd  facie  to 
intend  a  preference  of  a  specific  legatee  to  a  pecuniary  legatee, — ^to 
intend  for  the  former  a  higher  rank  than  for  *the  latter, — it  may       [  'soe  ] 
be  thought  not  an  unreasonable  or  unfair  consequence,  that  a 
similar  intention  should  prima  facie  be  ascribed  to  him,  as  between 
a  pecuniary  legatee  and  a  particular  devisee,  in  whose  favour,  as 
well  as  in  favour  of  the  specific  legatee,  the  testator,  pointing  out  a 
specified  individual  portion  of  the  property,  directs  that  he  shall 
have  that  very  thing — a  gift  incapable  of  being  satisfied  by  any 
other  means  than  the  very  thing  pointed  out :  and  Lord  Macolbs- 
FiELD  may  have  thought  that  a  particular  devisee,  contributing  for 
a  general  legatee,  would  be  entitled  to  call  on  a  specific  legatee  to 
share  the  burthen  ;  which  would  make  the  latter  contribute  to  the 
general  legatee,  which  would  be  absurd.    Taking  the  judgment  in 
ClifUm  V.  Burt  altogether,  I  am  unable  to  think  that  I  ought  to 
draw  from  such  expressions  as  "  much  less,"  "  a  fortiori,''  **  more 
to  be  favoured,"  and  ''  with  more  difficulty,"  which,  I  agree,  occur 
in  the  report  of  it,  the  inference  that  Mr.  Swamton  wished  me  to 
draw ;  neither  can  I  adopt  his  suggestion,  that  Oneal  v.  Mead  (i) 
contains  something  unfavourable,  or  was  meant  unfavourably,  to 
the  case  of  a  specific  legatee  upon  a  question  such  as  the  present. 
In  Oneal  v.  Mead,  the  specific  legatee  was  wholly  preferred  to  the 
devisee,  on  a  ground  already  mentioned,  namely,  by  reason  of  the 
mortgage.    Again,  I  am  not  satisfied  that  the  5th  resolution  in 
Ha^lewood  v.  Pope  (2)  ought  to  be  understood  as  Mr.  Swanaton 
wishes  me  to  understand  it.    The  Lobd  Ghanobllob  there  seems 
to  me  rather  to  state  a  case  of  equality  than  one  of  inequality 
between  a  devisee  and  a  specific  legatee.    I  am  rather  disposed  to 
agree  with    Mr.    Boper's  construction  (3)   of    that    resolution — a 
resolution  deserving  certainly  great  respect,  however  it  ought  to  be 

(1)  1  P.  Wms.  693.  (3)  Eop.  Leg. 

(2)  3  P.  Wms.  322. 
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Tombs       construed,  although,  probably,  it  was  extra-judicial.     I  have  a  copy 

Booh.        of  the  decree,  dated  18th  August,  1734,  from  which  it  does  not 

appear  to  me  that  there  was  any  specific  bequest  in  the  case,  or 

[  *607  ]  any  *point  for  decision,  except  that  described  in  the  report  as  "  the 
principal  point."  On  the  whole,  though  I  believe  myself  to  feel  as 
much  respect  and  deference  as  any  man  for  the  knowledge  and 
capacity  of  Lord  Talbot,  I  do  not  consider  that  the  5th  resolution 
in  Haslewood  v.  Pope  binds  me.  In  Mirehouse  v.  5eat/e(i),  there 
is  noticed  particularly  a  case  which  I  have  read  repeatedly  in 
Ambler  and  in  Dickens;  the  case,  namely,  reported  in  one  book 
as  Hanhy  v.  Roberts,  in  the  other  as  Hamly  v.  Fisher  (2).  The 
expressions  of  Lord  Hardwicke  are  differently  given  by  the  two 
reporters,  and  probably  with  some  inaccuracies  by  each.  Whether, 
upon  the  whole,  it  would  be  safe  to  consider  his  Lordship's  manner 
of  discussing  that  case  as  supporting  the  contention  of  the  specific 
legatees  here,  I  do  not  say ;  but  I  am  satisfied  that  it  would  be 
wrong  to  draw  from  it  a  contrary  inference. 

These  remarks  tend  obviously  to  a  conclusion,  upon  my  part,  in 
favour  of  contribution  between  the  devisees  and  the  specific  legatees 
in  this  case ;  and  I  should  have  made  them,  probably,  had  neither 
Long  V.  Short  nor  Silk  v.  Pryme  existed.  But  in  Long  v.  Short, 
which  was  previous  to  Clifton  v.  Burt,  as  that  preceded  Tipping  v. 
Tipping  (3)  and  Duke  of  Devonshire  v.  Atkins  (4),  and  also  preceded 
Onecd  v.  Mead,  which  was  followed  by  Hctslewood  v.  Pope,  it  is  well 
known  that  Lord  Cowpbb  expressly  decided  in  favour  of  the  con- 
tribution in  such  circumstances;  nor  was  Long  v.  Short,  in  my 
opinion,  I  repeat,  intended  to  be  overruled  or  opposed  in  Clifton  v. 
Burt  or  in  Oneal  v.  Mead.  The  decree  of  Sir  Thomas  Sewell,  at 
the  Bolls,  in  Silk  v.  Pryme,  was  to  the  same  effect,  and,  on  this 
point,  I  believe,  not  appealed  from.  But  having  had  a  copy  of 
that  decree  sent  me  from  the  Begistrar's  Office,  I  am  not  by  any 

[  vsos  ]  means  convinced  that  the  point  *was  contested  or  called  to  the 
attention  of  Sir  T.  Bewell,  though  the  decree  may  be  thouglit, 
perhaps,  at  least  to  afford  some  evidence  of  the  general  sense  of  the 
profession  at  that  time  on  the  subject.  I  can  add,  if  I  may  venture 
to  speak  of  my  own  experience,  that,  it  having  happened  to  me  to 
become  aware  of  the  case  of  Long  v.  Short  (5)  at  a  very  early  period 
of  my  professional  life,  and  to  have,  when  at  the  Bar,  occasion  to 

(1)  45E.R.164(2My.&Cr.695,699).  (4)  2  P.  Wms.  381. 

(2)  Ambl.  127 ;  1  Dick.  104.  (d)  1  P.  Wms,  403. 

(3)  1  P.  Wma.  729. 
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consider  it  more  than  once,  I  do  not  recollect  having  at  any  time, 
while  at  the  Bar,  believed  or  suspected  it  not  to  be  a  governing 
decision  upon  the  point  now  in  question,  or  heard  it  mentioned  as 
an  overruled,  or  a  bad,  or  doubtful  authority,  on  this  point. 

These  were  my  impressions  before  the  case  of  Comewall  v. 
ComewaU  (i).  But  in  the  summer  of  1841  was  decided  that  case : 
and  so  high  is  my  respect  for  the  legal  knowledge  and  experience 
of  the  learned  Judge  whose  decision  it  is,  that,  notwithstanding  all 
I  have  said,  if  it  had  not  been  distinctly  and  strongly  questioned  by 
another  learned  Judge  to  whose  legal  knowledge  and  experience 
great  weight  also  belongs,  I  should  very  possibly  have  followed  it, 
against  all  my  former  impressions.  But  the  declared  opinion  of 
Sir  E.  SuoDBN,  in  the  case  of  Young  v.  Hassard  (2),  is  pointedly  and 
directly  at  variance  with  Comewall  v.  Comewall.  That  opinion  has 
been  described  as  extra-judicial,  but  certainly  it  was  expressed  in  a 
very  clear  manner.  And  as,  therefore,  however  satisfactory  and 
agreeable  it  would  be  to  me  to  place  myself  under  the  joint  guidance 
of  those  two  distinguished  persons,  that  is,  for  the  present  purpose, 
impossible, — as  I  cannot,  on  this  occasion,  become  the  disciple  of 
one  without  deserting  the  other, — I  think  that  I  must  act  indepen- 
dently of  each  of  the  two  cases,  that  is  to  say,  deal  with  this  cause 
as  I  should  have  dealt  with  it  if  Corr^ewall  v.  ComewaU  and  Young 
V.  Hasmrd  were  not.  Consequently,  as  I  continue  to  entertain  an 
opinion  consentaneous,  on  the  present  point,  to  that  of  Lord 
CowPBB,  I  must,  upon  the  matter,  follow  Long  v.  Short — a  course 
which,  if  not  rendered  more  plainly  *right,  is  certainly,  I  conceive, 
not  rendered  less  right  by  the  statute  of  1888  than  it  would  have 
been  before  that  statute.     Therefore,  let  there  be  contribution. 

[The  minutes  of  the  decree  providing  for  contribution  to  be 
ascertained  and  certified  by  the  Master  are  set  out  at  the  end  of  the 
original  report.] 
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EVANS  V.  JONES. 

(2  CoU.  C.  C.  51ft— 527.) 

A  testator  bequeathed  his  personal  estate  to  liis  brother  and  sisters,  A., 
B.,  and  C,  for  their  several  liyes,  share  and  share  alike,  and  after  the  decease 
of  either  of  them,  then,  as  to  the  share  or  shares  of  one  or  either  of  them 
so  dying,  to  the  issue  of  the  body  or  bodies  of  him,  her,  or  them  so  dying, 
begotten  or  to  be  begotten  by  their  present  husbands,  share  and  share 
alike,  for  ever.     Assuming  that  A.,  B.,  and  C.  took  life  estates  only  in  the 


(1)  56  B.  B.  61  (12  Sim.  298). 


(2)  68  B.  B.  308  (I  Jo.  &  Lat.  466). 
20—2 
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Btaxs  fund,  the  Oott&t  was  of  opinion  that  the  words  '*  issue  of  the  body  "  &c. 

*'•  comprehended  not  only  children  but  grandchildren   and   more  remote 

^^^■^  descendants  of  A.,  B.,  and  C. 

A  testator  bequeathed  all  his  personal  estate,  except  the  money  laid  out 
in  stock,  mortgages,  and  bonds,  to  A. ;  and  as  to  his  money  in  stock  and 
on  mortgages  and  bonds,  he  gave  the  same  to  B.  The  gift  to  B.  failed  by 
an  event  analogous  to  a  lapse :  Held,  that  the  property  which  was  intended 
to  be  given  to  B.  passed  under  the  residuary  bequest  to  A.  (1). 

Upon  the  construction  of  a  will,  held,  that  certain  legacies  of  stock,  and 
of  money  on  mortgages,  bonds,  ^c,  were  specific. 

Thb  will  of  Thomas  Evans,  dated  the  12th  December,  1806,  was 
partly  as  follows:  ''I  give  and  bequeath  all  my  personal  estate, 
except  the  money  laid  out  or  purchased  in  the  SZ.  per  cent.  Consols, 
money  laid  out  on  mortgages,  bonds,  notes,  and  book-debts,  to  my 
wife,  Frances  Lucy  Evans,  and  her  assigns,  for  ever.  I  give  and 
bequeath  to  my  nephew,  Thomas  Morgan,  lOOL  I  also  give  and 
bequeath  to  my  nephew,  John  Thomas,  201.  I  also  give  and 
bequeath  my  three  pistols  to  my  brother.  I  also  give  and  bequeath 
to  my  brother,  and  each  of  my  sisters,  lOZ.  a-piece  for  mourning. 
And  as  for  and  concerning  my  other  personal  estate,  consisting  of 
sums  in  the  9L  per  cent.  Consols,  and  money  on  mortgages,  bonds, 
notes,  and  book-debts,  I  give  and  bequeath  the  same  to  my  said 
wife  for  and  during  the  term  of  her  natural  life ;  and  from  and  after 
her  decease,  I  give  and  bequeath  the  same  to  my  brother,  John 
Evans,  Jane,  the  wife  of  Thomas  Morgan,  Ann,  the  wife  of  John 
Thomas,  and  Sarah  Evans,  for  and  during  their  several  lives,  share 
and  share  alike ;  and  from  and  after  the  decease  of  either  of  them, 
then,  as  to  the  share  or  shares  of  one  or  either  of  them  so  dying,  I 
give  and  bequeath  the  same  to  the  issue  of  the  body  or  bodies  of 
him,  her,  or  them  so  dying,  begotten  or  to  be  begotten  by  their 
present  husbands,  share  and  share  alike,  for  ever ;  and  as  to  the 
share  or  shares  of  my  said  brother,  or  either  of  my  said  three 
sisters,  dying  without  issue  lawfully  begotten,  then,  as  to  his  or 
their  share  or  shares  so  dying  as  aforesaid  without  issue,  I  give  and 
bequeath  the  same  to  the  issue  of  the  body  or  bodies  of  such  other 
[  *5i7  ]  sister  or  sisters,  share  and  share  alike,  for  ever."  And  *the  testator 
appointed  his  wife,  Frances  Lucy,  and  his  brother,  John  Evans,  his 
executrix  and  executor. 

The  testator  was,  at  the  date  of  his  will  and  of  his  death, 
possessed  of  (amongst  other  personalty)  8,800L,  8Z.  per  cent.  Consols, 
standing  in  his  name;  400{.  secured  on  mortgage ;  and  a  reversionary 

(1)  Blight  V.  HaHnoU  (1881)  23  Oh.  D.  218,  62  L.  J.  Ch.  672,  48  L.  T.  543  ; 
and  see  yostt  p.  355. 
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sum  of  1,000Z.  Consols,  to  which,  nnder  the  settlement  made  upon       Btans 
his  marriage  with  his  wife,  Frances  Lucy,  he  was  entitled,  subject       jones. 
to  her  life  interest,  in  the  event  of  there  being  no  issue  of  the 
marriage. 

The  testator  died  in  August,  1806,  without  issue,  leaving  his 
wile  and  brother,  and  the  other  legatees  named  in  his  will,  who 
were  his  sisters,  surviving  him.  The  will  was  proved  by  the  executor 
and  executrix ;  and  the  testator's  debts  and  such  of  his  legacies  as 
were  payable  at  his  death  were  long  since  paid.  The  widow,  during 
her  life,  received  the  dividends  and  interest  of  the  above-mentioned 
sums  of  stock  and  money,  and  died  in  May,  1822,  having  survived 
the  testator's  brother  John,  who  died  without  leaving  issue,  and 
the  testator's  sisters,  Jane  and  Sarah,  the  latter  of  whom  had,  in 
1807,  married  Henry  L.  Williams. 

The  bill  was  filed  by  the  children  of  the  testator's  sisters,  Jane 
Morgan  and  Ann  Thomas,  all  of  whom  had  been  bom  in  the 
testator's  lifetime,  against  William  Jones,  the  executor  of  the 
testator's  widow,  Ann  Evans,  the  widow  of  the  testator's  brother 
John,  the  testator's  sister  Ann  Thomas,  the  children  of  the  testator's 
sister  Sarah,  who  had  all  been  bom  in  the  lifetime  of  the  widow, 
and  some  of  the  grandchildren  of  Ann  Thomas,  who  had  also  been 
bom  within  that  period,  praying,  that  the  rights  and  interests  of 
the  parties  entitled  to  that  part  of  the  testator's  property  which 
remained  to  be  distributed  might  be  declared,  and  that  distribution 
might  be  made  accordingly. 

By  the  decree  made  on  the  hearing  of  the  cause,  in  July,  1840, 
the  Master  was  directed,  in  case  he  should  find  that  all  proper 
parties  were  before  the  Court,  to  take  the  necessary  accounts ;  and, 
with  a  view  to  the  ascertainment  of  the  proper  parties,  inquiries 
were  directed  as  to  the  alleged  ^deaths  of  the  testator's  brother  and  [  *518  ] 
his  sisters  Jane  and  Sarah,  and  as  to  the  marriage  of  Sarah,  and 
as  to  whether  the  testator's  brother  or  any  of  his  sisters  had  married 
a  second  time,  after  the  date  of  the  will,  and  when  they  respectively 
80  married  (if  at  all),  and  what  issue,  children,  or  more  remote 
descendants  had  been  bom  to  each  of  them,  &c. 

The  Master,  by  his  report,  found  the  facts  of  the  case  to  be  in 
substance  such  as  have  been  stated. 

The  cause  now  came  on  for  hearing  for  further  directions,  when 
the  following  points  were  submitted  to  the  Court :  1st,  whether  the 
gift  to  the  brother  and  sisters  of  the  testator  would  have  created  an 
estate  tail  in  them  if  the  subject  of  the  gift  had  been  real  estate ; 
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B/VANs  2ndly,  assuming  it  to  be  settled  by  the  decree  of  July,  1840,  that  it 
Jones.  would  not,  under  such  circumstances,  have  created  an  estate  tail, 
and,  consequently,  that  the  plaintiffs  took  some  interest  under  the 
will,  whether  they,  and  the  children  of  the  testator's  sister  Sarah, 
were  entitled  to  share  in  the  property  now  distributable,  to  the 
conclusion  of  the  grandchildren  or  remoter  issue  of  the  testator's 
sisters;  Srdly,  whether  the  share  of  the  testator's  brother  John 
was,  upon  his  death  without  leaving  issue,  to  be  considered  as 
having  fallen  into  the  residue  bequeathed  to  the  widow,  or  as 
undisposed  of ;  4thly,  whether  the  1,000{.  Consols,  to  which  the 
testator  was  entitled  in  reversion  under  his  marriage  settlement, 
was  to  be  considered  as  included  in  the  gift  of  stock,  mortgages,  &c., 
or  as  converted  from  the  time  of  the  testator's  death,  so  as  to 
entitle  the  wife,  as  residuary  legatee,  to  the  value  of  the  reversionary 
interest  so  converted. 

The  Yicb-Chancellob,  at  an  early  period  of  the  argument, 
intimated,  that,  upon  the  first  point,  he  was  disposed  to  consider 
himself  bound  by  the  decree  of  1840,  though  he  would  not  preclude 
the  parties  from  arguing  the  point. 

Sir  Francis  Simpkinson  and  Mr.  Simpson^  for  the  plaintiffs, 
[  '519  J  (assuming  the  first  point  to  be  in  their  favour),  contended,  *upon 
the  second  point,  that  the  words  **  issue  of  the  body  or  bodies  of 
him,  her,  or  them  so  dying,  begotten  or  to  be  begotten  by  their 
present  husbands,'*  controlled  the  gift  in  connection  with  which 
they  occurred,  so  as  to  enable  children  of  the  testator's  brother  and 
sisters  to  take,  to  the  exclusion  of  grandchildren.  [They  cited 
Sibley  v.  Perry  (i).] 

Mr.  Freeling,  for  defendants  in  the  same  interest  with  the 
plaintiffs.     *     ♦    * 

Mr.  Russell  and  Mr.  Phillips,  for  the  defendant  Ann  Evans, 
contended,  upon  the  first  point,  that  the  estate  given  to  the  testator's 
brother  and  sisters  was  an  estate  tail :  Parr  v.  Swindels  (2),  Mogg 
V.  Mogg  (3),  Tate  v.  Clarke  (4),  Jesson  v.  Wright  (6). 

Mr.  Bacon,  for  the  defendant  Ann  Thomas,  [and  Mr.  Kenyan 

(1)  6  R.  E.  183  (7  Ves.  522).  (4)  49  E.  E.  296  (1  Boav.  100). 

(D  28  E.  E.  90  (4  Euss.  283).  (6)  21    B.  E.  1  (5  M.  &  S.  95 ;  2 

(3)  15  E.  E.  185  (I  Mer.  654).  Bligh,  1). 
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Parker  and  Mr.  T.  E.  Hoyd,  for  other  defendants  in  the  same 
interest,  cited,  upon  the  same  point,  Jordan  v.  Lowe  (i),  Macheli  y. 
Weeding  (2),  and  other  cases]. 

Mr.  Wigram  (with  him  Mr.  Pitman)^  for  the  representative  of 
the  testator's  widow,  contended,  with  reference  to  the  third  point, 
that,  upon  the  death  of  John  Evans  without  leaving  issue,  his 
share  did  not  go  over  to  the  issue  of  the  sisters,  the  limitation  to 
such  latter  issue,  after  an  indefinite  failure  of  issue  of  John,  being 
too  remote :  Bristow  v.  Boothby  (3).  The  consequence  was,  that  it 
fell  into  the  residue  bequeathed  to  the  widow.  The  circumstance, 
that  the  residuary  clause  contained  an  exception  of  the  property 
in  which  John  took  a  share,  would  make  no  difference;  as  the 
residuary  clause  would  embrace  not  only  property  which  the  testator 
did  not  expressly  dispose  of,  but  that  which  might  become,  by  the 
course  of  events,  undisposed  of:  Cambridge  v.  i2ous(4),  Harris  v. 
Davis  (5).    As  to  the  fourth  point,  he  contended  that  the  1,000Z. 


(1)  63  R.  R.  105  (6  Beav.  350). 

(2)  42  R.  R.  79  (8  Sim.  4). 

(3)  25  R.  R.  248  (2  Sim.  &  St.  465 ;  3 
My.  &  Cr.  151). 

(4)  6  R.  R.  199  (8  Ves.  12,  25). 

(5)  66  R.  R.  130  (1  CoU.  C.  C.  416). 
There  is  a  decision  of  Lord  Hardwicke 
(not  quite  accurately  reported  in  9 
Mod.  428)  which  bears  upon  this  point. 
The  reporter  has  taken  the  following 
Btatement  of  it  from  Mr.  Capper's 
notes.  See  Hargr:  MSS.  (See  also 
R.  L.,  1739,  B.,  fol.  432.) 

WiNOPiELD  V,  Newton. 

A  testator  gives  to  A.  B.  the  residue 
of  hia  personal  estate,  except  certain 
South  Sea  stock,  which  he  gives  to 
C.  D.  The  stock  is  afterwards  con- 
verted into  money.  It  falls  into  the 
residue  given  to  A.  B. 

John  Winofield  made  his  will  in 
the  words  following :  *'  I  give  unto  my 
eldest  daughter,  Margaret  Newton, 
all  my  money,  goods,  chattels,  notes, 
bonds,  mortgages,  and  all  my  personal 
estate  whatsoever  and  wheresoever, 
except  all  such  money  and  securities 
for  money  which  I  have  in  the  South 
Sea  stock.  South  Sea  annuity,  and 
Bank  stock ;  and  as  to  my  said  money 
in  the  South  Sea  stock,  South  Sea 


annuity,  and  Bank  stock,  I  charge  the 
same  with  payment  of  all  my  debts, 
funeral  expenses,  and  legacies ; "  and 
gave  the  remainder  of  those  stocks  to 
his  five  daughters,  and  made  his 
daughter  Margaret  his  executrix. 

It  happened,  that,  after  making  this 
wiU,  1,300^.  had  been  received  by  the 
testator  on  account  of  annihilating 
part  of  the  South  Sea  annuity,  which 
he  did  not  replace  in  any  of  the  above 
stocks.  He  afterwards  makes  a  codicil, 
and  thereby  reciting  the  bequest  in  his 
will  of  the  stocks,  confirms  his  will  in 
all  matters  save  what  is  altered  by  his 
codicil ;  '*^and  in  and  about  five  months 
after  receiving  the  annihilation-money 
dies,  and  the  executrix  proves  the 
will^ 

Upon  the  question,  whether  the 
1,3002.,  received  on  the  annihilation, 
did  belong  to  the  five  daughters  of 
the  testator,  or  to  Margaret  only,  as 
executrix  and  residuary  legatee  of  the 
testator,  it  was  argued,  for  the  plain- 
tiffs, by  Mr,  Murray  and  the  Attorney- 
General,  that  the  bequest  of  the  stocks 
was  a  specific  legacy,  and  that  the 
annihilation  was  no  ademption  of  such 
part,  and  the  rather,  for  that  it  was  an 
involuntary  payment;  and  quoted  the 
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Consols  must  be  considered  *a8  converted  at  the  testator's  death  : 
Howe  V.  Lord  Dartmouth  (i) ;  and  that  the  widow's  estate  was 
entitled  to  *the  valae  of  the  reversion  so  converted,  and  interest 
thereon,  during  her  life.  He  also  contended,  that  the  pecuniary 
legacies  to  the  nephews,  &c.  were  payable  out  of  the  ''  sums  in  the 
8Z.  per  cent.  Consols,  &c.,"  being  followed  by  the  words  ''  my  other 
personal  estate : "  Parker  v.  Marchant  (2). 

Sir  Francis  Simpkin»ony  in  the  course  of  his  reply,  contended, 
that  the  share  of  John  Evans  went  to  the  next  of  kin  of  the 
testator,  and  not  to  the  residuary  legatee :  AUomey-Oejieral  v. 
(1)  6  B.  E.  96  (7  Vee.  137).  (2)  57  E,  E.  327  (1 Y.  &C.  C.  C.  290). 


cases  of  Ford  v.  Firming ^^  Harding  v. 
Smith^X  Orme  v.  Smithy^  Brtmsden  v. 
Winder. \\ 

On  theother  side,  it  was  oontended, 
by  Mr.  Brown  and  Mr.  Wilbrahatn, 
that  the  bequest  of  the  stocks  was  not 
a  specific  legacy,  but  amounted  only 
to  a  residuary  bequest  of  the  testator's 
stocks ;  that  there  is  no  instance  of  a 
specific  legacy  unless  it  appears  what 
the  specific  legacy  is,  and  that  it  was 
the  ultimate  intent  of  the  testator  that 
the  legatee  should  have  the  very  thing; 
that,  in  the  present  case,  if  the 
testator  had  bought  more  stock  after 
the  making  of  his  will,  it  would  have 
passed  by  the  words  of  the  will  to  the 
five  daughters;  for  though,  in  con- 
struction of  wills  as  to  deyises  of  lands 
the  intent  of  the  testator  is  to  be  con- 
sidered as  at  the  time  of  making  his 
wUl,  it  is  otherwise  in  construction  as 
to  personal  estates,  which  are  ever  fluc- 
tuating and  uncertain ;  and  what  passes 
by  wills  as  to  personal  estates  must 
have  relation ,  as  to  the  point  of  construc- 
tion, to  the  time  of  testator*s  death. 

(The  Lord  Chancellor  gave  his 
opinion  the  8th  of  the  same  February, 
the  cause  having  held  till  late  on  the 
6th  of  February,  and  he  going  then  to 
the  House  of  Lords.) 

Thb  Lord  Chakcbllor: 
The  judgment  in  this  case  was  post- 


poned till  thiB  day  for  want  of  time, 
and  not  by  reason  of  any  difficulty. 
Opinion,  that  the  1,300/.  annihilation- 
money  belonged  to  Margaret.  The 
testator,  after  the  annihilation,  made 
a  codicil,  and  if  he  intended  that  the 
1,300/.  should  go  to  his  five  daughter»«, 
he  could  thereby  have  given  it  to  them. 
The  above  bequest  of  stocks  is  not  a 
specific  legacy,  but  a  general  legacy  of 
such  stocks  as  the  testator  should  have 
athisMeath.  It  must  be  acknowledged, 
that  wills  should  ^be  construed  as  to 
distinct  individuals  at  the  time  of 
making,  but  otherwise  it  is  as  to  things 
which  consist  in  genere  or  in  universo  ; 
and,  further,  as  in  the  present  case,  a 
rule  will  sometimes  serve  to  explain 
an  exception,  as  the  exception  does 
the  rule. 

Now  the  stocks  are  excepted  out  of 
the  general  fund  of  his  personal  estate, 
which  general  fund  must  be  taken  to 
be  what  he  had  at  his  death,  and  sa 
shall  the  exception  be  construed. 

And  as  to  the  word  "  have,"  it  is  of 
uncertain  signification  in  the  English 
language,  and  shall  sometimes  relate 
as  to  what  is  to  be  ;  and  the  testator 
himself  has  used  the  word  "  have"  in 
another  part  of  his  will  in  that  manner  ; 
as  in  giving  a  charitable  legacy  to  such 
poor  who  have  no  relief  from  the 
parish.  And  as  to  the  doctrine  of 
ademptions,  they  relate  only  to  such 
legacies  which  are  specific. 


t  Eq.  Ca,  Abr.  302. 

X  8th  November,  1736,  at  the  Bolls. 


§  Eq.  Ca.  Abr.  302. 
II  5th  February,  173». 
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JohfiMtone  (i),  Page  v.  LeapingweU  (2),  Davers  v.  Dewes  (8),  Shrym$her  Bvans 
V.  Northcote  (4),  Easmn  v.  Appleford  {&),  Lloyd  v.  Lloyd  (6),  Mitford  jonbs. 
V.  Reynolds  (7). 

Upon  the  e£f6ct  generally  of  the  word  "  issue  "  in  a  will,  the  case 
of  Lee$  V.  MosUy  (8)  was  cited. 

The  Yicb-Chakcsllob  : 

This  suit,  as  I  understand,  is  now,  was  originally,  and  has  always 
been,  a  suit  concerning  the  testator's  personal  estate  exclusively, 
not  touching  his  real  estate.  It  was  right,  however,  that  I  should 
read  *the  whole  of  the  will,  and  I  have  done  so.  It  may,  perhaps,  [  *528  ] 
not  be  quite  unworthy  of  remark,  that,  in  the  part  of  it  which 
relates  to  the  real  estate,  the  word  ''leaving*'  occurs. 

The  first  question  to  be  noticed  is,  whether  the  word  ''issue,'* 
where  it  first  appears  in  the  will,  was  used  by  the  testator  as  a 
word  of  purchase  or  of  limitation.  Upon  this  I  do  not  think  it 
necessary  to  express  an  opinion,  and  perhaps  I  have  not  formed 
one ;  for  I  am  satisfied  that  I  am  bound  to  consider  the  decree  as 
having  decided  the  point;  it  being  admitted,  that,  upon  the 
supposition  of  the  word  being  a  word  of  limitation,  and  not  of 
purchase,  neither  of  the  plaintiffs  has  or  had  any  interest  of  any 
kind  in  any  part  of  the  testator's  personal  estate. 

It  may  be,  that  the  learned  Judge,  whose  decree  it  is,  had  not 
his  attention  called  to  the  language  of  the  will,  or  the  constitution 
of  the  suit,  and  that  it  was  not  intended  to  decide  by  the  decree 
any  question  of  construction.  Into  such  considerations  I  do  not 
think  myself  at  liberty  to  enter :  I  must  deal  with  the  decree  as  it 
stands.  I  must  consider  it  as  right :  which  I  could  not  do  were  I 
not  to  treat  the  word  "  issue,"  where  it  first  occurs  in  the  will,  as  a 
word  of  purchase.  So,  therefore,  I  must  treat  it ;  and  I  repeat, 
that  I  do  so  without  intimating  any  opinion  whether,  were  the 
matter  res  Integra,  I  should  act  in  a  manner  different  or  the  same. 

The  expression  being  thus  considered,  it  has  been  argued,  upon 
the  authority  of  Hampson  v.  Brandwood  (9),  and  otherwise,  that  the 
words  "  issue  of  the  body  or  bodies  "  are  to  be  read  "  children."    I 

(1)  Ambl.  577.  (7)  65  R.  E.  372  (Ph.  185). 

(2)  11  E.  R.  234  (18  Ves.  463).  (8)  41  R.  R.  348  (1  Y.  &  0.  Ex.  Bq. 

(3)  3  P.  Wms.  40.  589). 

(4)  18  R.  R.  142  (1  Swanst.  566).  (9)  1  Madd.  381,  following  Sibley  v. 

(5)  51  R.  R.  238  (5  My.  &  Cr.  56).  Perry,  6  R.  R.  183  (7  Ves.  522). 

(6)  55  R.  R.  59  (4  Beav.  231). 
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Evans       am  of  opinion,  however,  that  the  words  ''  begotten  or  to  be  begotten 

J0KB8.  by  ^boif  present  husbands "  do  not,  and  that  there  is  no  other 
expression  or  circumstance  that  does,  render  it  necessary  or  right 
so  to  qualify  or  restrict  the  meaning  or  force  of  the  words  **  issue 

[  *524  ]  *of  the  body  or  bodies,"  as  used  by  this  testator.  They  mean,  I 
think,  as  well  children  as  more  remote  descendants,  in  the  will 
before  me. 

I  am  of  opinion,  that  the  daughter  of  a  son  of  the  marriage  of 
Thomas  Morgan  and  Jane  his  wife,  if  there  is  such  a  person,  may 
be  issue  of  the  body  of  Jane  Morgan,  begotten  by  Thomas  Morgan 
within  the  meaning  of  this  will ;  and  I  think,  upon  the  authority 
of  Taylor  v.  Langford  (i),  Walker  v.  Shore  {2),  and  various  other 
cases,  that,  on  the  death  of  the  survivor  of  the  testator's  widow 
and  his  sister,  Jane  Morgan,  the  share  of  the  latter  became 
the  property  of  all  her  issue  living  at  the  testator's  death,  and  all 
her  issue  who,  between  his  death  and  the  death  of  the  survivor  of 
his  widow  and  Jane  Morgan,  came  into  existence,  as  tenants  in 
common  equally,  per  capita,  without  reference  to  their  relative 
positions  in  the  pedigree.  Each  child,  each  descendant,  of  Jane 
Morgan,  living  at  the  testator's  death,  took,  in  my  opinion,  a  vested 
interest  upon  his  death ;  each  child,  each  descendant,  of  Jane 
Morgan  coming  into  existence  between  the  testator's  death  and  the 
death  of  the  survivor  of  his  widow  and  Jane  Morgan,  took,  as  I 
conceive,  a  vested  interest  on  coming  into  existence ;  though  the 
amount  of  each  share  was,  of  course,  not  ascertainable  until  the 
determination  of  the  life  interest  of  the  survivor  of  the  two  tenants 
for  life,  namely  the  widow  and  Jane  Morgan. 

Perhaps  a  sufficient  reason  (though  I  do  not  say  that  it  is  the 
only  reason)  for  such  a  conclusion  is  the  especial  danger,  in  con- 
struing a  will  such  in  character  and  description  as  that  before  the 
Court,  of  departing,  without  plain  and  absolute  necessity,  from  the 
correct  and  proper  meaning  of  the  words  in  which,  by  choice  or 
chance,  it  has  occurred  or  happened  to  the  testator  to  express 
himself ;  for  off  the  beaten  track  there  is  neither  path,  nor  mark, 
nor  guide. 

[  *625  ]  Of  course,  in  speaking  of  the  issue  of  Jane  Morgan,  I  ""have 

meant  to  speak  only  of  the  issue  of  her  marriage  with  Thomas 
Morgan. 

What  I  have  said  of  Jane  Morgan  and  her  issue  by  Thomas 
Morgan  will  apply,  of  course,  mviatia  mutandis,  to  Ann  Thomas 
(1)  3  Ve«.  118.  (2)  10  B.  R.  41  (15  Ves.  122). 
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and  her  issae  by  John  Thomas,  and  also  to  Sarah  Evans  and  her       bvans 
issue  by  any  marriage  or  marriages.  jonbs. 

Then  comes  the  question  as  to  the  share  of  the  brother,  John 
Evans,  who,  as  1  understand,  survived  the  testator,  and  died 
without  having  ever  had  a  child.  This  is,  perhaps,  not  without 
difficulty.  But,  as  1  have  said,  I  cannot  persuade  myself,  upon  a 
will  of  the  class  in  which  this  will  is  included,  to  depart  without 
manifest  necessity  from  the  correct  and  proper  interpretation  of  the 
phraseology  used  ;  and  when  1  observe  the  exclusion,  from  the  gift 
that  I  have  been  considering,  of  Jane  Morgan's  issue  by  any  other 
husband  than  Thomas  Morgan,  and  of  Ann  Thomas's  issue  by  any 
other  husband  than  John  Thomas,  I  find  myself  obliged  to  say, 
that  the  words  "dying  without  issue  lawfully  begotten,"  and  the 
words  "  so  dying  as  aforesaid  without  issue,'*  must  be  read,  not  as 
qualified  by  the  terms  of  the  preceding  gift  to  the  issue  of  the 
testator's  brother  and  sisters,  but  as  pointing  to  a  general  failure 
of  issue,  whensoever  happening,  according  to  the  general  and 
ordinary  (though,  1  agree,  not  the  necessary  or  universal)  meaning 
of  the  phrase,  "dying  without  issue,"  and  according  to  that  general 
and  ordinary  interpretation  of  the  expression  "  lawfully  begotten," 
which  makes  it  equivalent  to  "  begotten  or  to  be  begotten,"  which 
treats  it  as  referring  to  legitimacy,  and  not  to  the  time  of  geniture. 
I  must  accordingly,  I  think,  consider,  that,  John  Evans  and  the 
testator's  widow  being  dead,  John  Evans's  share  has  fallen  into 
the  general  residue,  therefore,  to  the  widow's  estate,  or  to  that 
estate  and  the  next  of  kin.  What  I  have  said  must  be  understood 
as  referring  to  a  case  not  touched  by  the  recent  Will  Act,  before 
which  this  testator  died. 

It  has  been  argued,  that  the  next  of  kin  are  entitled  to  a  moiety  [  626  ] 
of  John  Evans's  share.  That,  however,  is  not  my  opinion.  The 
case  seems  to  me  to  fall  within  the  rule,  most  correctly,  I  believe, 
stated  by  Sir  William  Gbant  in  Cambridge  v.  Rom  (i),  and  Leake 
V.  Robinson  (2),  notwithstanding  the  expression  of  exception,  which 
appears  to  me  to  mean  no  more  than  saying  that  the  testator 
intends  to  make  certain  bequests  afterwards  made  by  him.  I  need 
not,  therefore,  consider  the  title,  if  any,  of  the  widow  as  surviving 
executrix,  the  executors  having  had  unequal  bequests,  and  the 
testator  having  died  before  the  Act  for  changing  the  equitable  pre- 
sumption as  to  executors.  Nor  need  I  lay  any  stress  on  the  absence 
of  any  inquiry  in  the  decree  as  to  the  next  of  kin. 

(1)  6  B.  B.  199  (8  Vee.  12,  25).  (2)  16  E.  E.  168  (2  Mer.  363,  392 


31(5  1846.    CH.    2  COLL.  C.  C.  626—627.  [b.b- 

EvAKB  I  need  scarcely  say,  that  I  consider  the  bequest  of  the  Bank 

Jones.  Annuities,  &c.  to  the  brother  and  sisters  as  specific ;  that  this 
bequest  is  not  subject  to  the  general  pecuniary  legacies  (notwith- 
standing the  observation  upon  the  word  "  other  ") ;  and  that  the 
widow  was  not  entitled  to  have  the  reversionary  interest  in  stock 
under  the  settlement  sold  or  converted. 

Declare,  that,  according  to  the  true  construction  of  the  testator's, 
will,  every  child  or  other  descendant  of  Sarah  Williams,  who  came 
into  existence  in  the  lifetime  of  the  testator's  widow,  Frances  Lucy 
Evans,  became  entitled  to  a  vested  interest  in  remainder  expectant 
on  the  decease  of  the  survivor  of  the  said  Sarah  Williams  and 
Frances  Lucy  Evans,  in  an  equal  share  of  one-fourth  part  of  the 
money  in  the  3/.  per  cent.  Consols,  and  money  on  mortgages,  bonds, 
notes,  and  book-debts,  specifically  bequeathed  by  his  will. 

And  declare,  that  every  child  or  other  descendant  of  Jane  Morgan 
by  Thomas  Morgan,  who  was  living  at  the  death  of  the  testator,  or 
who  came  into  existence  between  that  period  and  the  death  of  the 
said  Jane  Morgan,  became  entitled  to  a  vested  interest  in  remainder 
expectant  on  the  death  of  the  survivor  of  the  said  Jane  Morgan  and 
Frances  Lucy  Evans,  in  an  equal  share  of  one-fourth  part  of  the 
said  monies  and  property. 
[  R27  ]  And  declare,  that  every  child,  or  other  descendant  of  the  defen* 

dant  Ann  Thomas  by  John  Thomas,  who  was  living  at  the  death  of 
the  said  testator,  or  has  since  come  into  existence,  has  become,  and 
that  every  such  child,  or  other  descendant,  who  shall  come  into 
existence  before  the  death  of  the  said  defendant  Ann  Thomas  will 
become,  entitled  to  a  vested  interest  in  remainder  expectant  upon 
the  decease  of  the  survivor  of  the  said  Ann  Thomas  and  Frances 
Lucy  Evans  in  an  equal  share  of  one-fourth  part  of  the  same 
monies  and  property. 

And  declare,  that,  upon  the  death  of  John  Evans,  the  one-fourth 
share  of  the  same  monies  and  property,  with  interest,  whereof  he 
was  entitled  for  life,  passed  to  the  defendant  William  Jones,  as  the 
personal  representative  of  the  said  Frances  Lucy  Evans.  .  .  . 

Take  the  account  of  what  is  due  to  the  parties  in  respect  of 
their  shares,  having  regard  to  the  declarations  herein  contained. 
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EYRE  V.   GREEN.  iwe. 

Avnl  26 
(2  CoU.  0.  0.  527—536 ;  S.  C.  10  Jur.  384.)  ^ 

The  owner  of  estates  in  the  counties  of  Oxford  and  Berks  oovenanted  on       ^^'^S'^^p 
his  marriage  to  convey  such  part  of  them  to  trustees  as  should  be  of  the  '    i 

annual  value  of  9002.,  to  the  use  of  himself  for  life,  with  remainder  to  the  '-  ^ 
uae  and  intent  that  Ms  intended  wife  should  yearly  receive  for  her  jointure 
8001.,  to  be  charged  upon  the  same  hereditaments.  The  settlor,  not  having 
made  any  settlement  in  pursuance  of  the  covenant,  by  his  will,  confirming 
the  settlement,  devised  his  estates  in  the  counties  of  Oxford  and  Berkshire 
to  his  wife  for  life.  He  afterwards,  by  deed,  revoked  his  will  as  to  the 
estates  in  Oxfordshire,  which,  consequently,  on  his  death,  descended  to  his 
heir-at-law.  The  jointress  insisted  that  she  was  entitled  to  the  Berkshire 
estate  for  her  life,  free  from  any  contribution  towards  her  jointure ;  and 
that  the  Oxfordshire  estates  were  exclusively  liable  to  satisfy  the  covenant. 
Bat  it  was  held,  that,  as  no  intention  to  benefit  the  jointress  to  the  extent 
for  which  she  contended  appeared  on  the  face  of  the  will,  the  two  estates 
were  liable  to  contribute  rateably  to  the  satisfaction  of  the  covenant. 

At  the  time  of  the  execution  of  the  next-mentioned  indenture, 
Jeremiah  Hodges  was,  mider  the  will  of  his  father,  Anthony  Hodges, 
tenant  for  life  in  possession  of  a  mansion-house,  called  Boulney 
Court,  and  of  certain  freehold  estates  in  the  county  of  Oxford,  and 
of  a  copyhold  estate  in  the  county  of  Berks,  with  remainder  to  his 
son  William  Hodges  in  tail,  but  subject,  as  to  part  of  the  estates  in 
the  county  of  Oxford,  to  a  mortgage  for  a  term  of  2,000  years, 
created  by  Anthony  Hodges,  by  an  indenture,  dated  the  7th  March, 
1754,  for  securing  the  principal  sum  of  8,000Z.,  and  interest. 

By  an  indenture,  dated  the  19th  December,  1808,  being  the 
settlement  executed  on  the  marriage  of  William  Hodges  *with  his  [  *o28  ] 
wife  Catherine,  after  reciting,  among  other  things,  that,  by  the 
will  of  Anthony  Hodges,  he  was  seised  in  remainder  in  tail  male 
expectant  on  the  decease  of  Jeremiah  Hodges,  his  father,  of  the 
said  capital  messuage  of  Boulney,  and  other  hereditaments  in  the 
counties  of  Oxford  and  Berks,  then  of  the  annual  value  of  1,5002., 
or  thereabouts,  he  did,  for  himself,  his  heirs,  executors,  and 
administrators,  covenant  with  Edmund  Francis  Green,  Charles 
Green,  John  Eyre,  and  Walpole  Eyre,  their  heirs  and  assigns, 
well  and  effectually  to  grant,  convey,  settle,  limit,  or  assure  such 
or  so  much  and  such  part  thereof  as  should  be  of  the  clear  annual 
amount  of  900L  and  upwards,  clear  of  all  mortgages  and  incum- 
brances, to  the  use  of  himself  for  life,  and,  after  his  death,  to  the 
use,  intent,  and  purpose  that  the  said  Catherine  (in  case  she  should 
survive  him),  and  her  assigns,  should,  immediately  after  his 
decease,  yearly  receive  and  take  for  her  life,  for  her  jointure  and 
in  bar  of  dower,  one  annual  sum  or  clear  yearly  rent-charge  of 
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Eybe  8002.,  to  be  chargeable  upon  and  yearly  issuing  and  payable  oat 
Green.  of  the  said  hereditaments  of  the  annual  amount  or  value  of  9002., 
so  to  be  conveyed  as  aforesaid,  and  to  be  paid  yearly ;  with  usual 
powers  of  distress  and  entry,  and  perception  of  rents  and  profits, 
without  impeachment  of  waste,  for  securing  the  payment  of  the 
said  rent-charge;  and,  subject  thereto,  to  the  use  of  the  said 
covenantees,  for  100  years,  upon  trust  for  securing  the  said 
annuity;  with  remainder  to  the  use  of  the  covenantor  in  fee. 

William  Hodges,  by  his  will,  dated  the  9th  May,  1806,  after 
confirming  the  settlement  made  on  his  marriage,  gave  and  devised 
to  Edmund  Francis  Green  and  Charles  Green,  and  their  heirs,  all 
that  his  capital  mansion-house,  called  Boulney  Court,  with  the 
pleasure-grounds  and  appurtenances  thereunto  belonging,  and  all 
his  farms,  lands,  and  hereditaments  in  the  county  of  Oxford,  and 
his  farms,  lands,  and  hereditaments  in  the  parish  of  Wargrave, 
in  the  county  of  Berks,  or  elsewhere  in  Great  Britain,  with  their 
[  "329  ]  and  every  *of  their  appurtenances,  to  hold  the  same  to  the  said 
E.  F.  Green  and  Charles  Green,  and  their  heirs,  to  the  use  of 
his  the  testator*s  wife,  Catherine,  and  her  assigns,  during  her  life ; 
with  remainder  to  trustees,  to  preserve  the  contingent  remainders ; 
with  remainder  to  the  testator's  first  and  other  sons  successively  in 
tail ;  with  remainder  to  his  daughters,  as  tenants  in  common  in 
tail ;  with  remainder  to  Frederick  Bichard  Hodges  for  life ;  with 
divers  remainders  over.  And  his  will  was,  that  his  said  wife 
Catherine  should  have  the  use  and  enjoyment  during  her  natural 
life  of  all  the  household  furniture,  plate,  pictures,  paintings,  prints, 
linen,  china,  fixtures,  and  implements  of  household,  of  what  nature 
or  kind  soever,  that  should  be  found  in  or  about  his  said  mansion- 
house,  called  Boulney  Court,  in  the  county  of  Oxford  aforesaid, 
at  his  death;  and,  from  and  after  the  decease  of  his  said  wife 
Catherine,  the  said  household  furniture,  plate.  Sec.,  should  be 
deemed  as  heir-looms,  and  from  time  to  time  to  be  used  and 
enjoyed,  as  far  as  the  rules  of  law  would  admit,  by  the  person 
and  persons  who  for  the  time  being  should  be  in  possession  of 
his  said  mansion-house,  with  the  appurtenances,  by  virtue  of  the 
limitations  of  his  said  will. 

By  an  indenture  of  mortgage,  dated  the  81st  May,  1806,  William 
Hodges  conveyed  such  part  of  his  freehold  estates  in  the  county  of 
Oxford  as  was  not  comprised  in  the  term  of  2,000  years  to  the  use 
of  the  said  Edmund  Francis  Green  and  Charles  Green,  their  heirs 
and  assigns,  for  securing  8,000/.  and  interest;  and,  by  another 


VOL.  Lxx.]      1846.    CH.    2  COLL.  C.  C.  529—580.  81 » 

indenture  of  mortgage,  dated  the  25th  October,  1811,  indorsed  £ybb 
on  the  last-mentioned  deed,  he  charged  the  premises  therein  aRBsy. 
comprised  with  payment  of  a  farther  sam  of  2,000Z.  and  interest. 

By  indentures  of  lease  and  release,  dated  respectively  the  4th 
and  5th  December,  1811,  William  Hodges  granted  and  released  to 
the  said  Charles  Green  and  George  Green,  and  their  heirs  and 
assigns,  the  said  capital  messuage  and  all  the  premises  situate 
in  the  county  of  Oxford,  upon  trust  to  sell  the  same,  or  any  part 
thereof,  and  in  the  meantime  to  dispose  *of  it  by  way  of  mortgage,  [  *^^^  3 
and  to  stand  possessed  of  the  monies  to  arise  from  such  sale  or 
mortgage,  upon  the  trust  for  payment  of  the  mortgage  debt  of 
8,000Z.,  and  other  debts  mentioned  in  the  deed ;  and,  as  to  the 
surplus,  to  stand  possessed  thereof  in  trust  for  the  testator,  his 
executors  and  administrators,  as  personal  estate ;  and  as  to  such  of 
the  hereditaments  as  should  not  be  sold,  upon  trust  for  the  testator, 
his  heirs  and  assigns.  And  it  was  thereby  declared,  that,  until  a 
sale,  the  trustees  should  receive  the  rents  of  the  said  hereditaments, 
and  the  money  to  arise  by  the  sale  of  the  timber,  and  thereout  pay 
the  interest  on  the  8,0002.  mortgage-money  ;  and,  in  the  next  place, 
should  pay  to  his  wife  Catherine  an  annuity  or  clear  yearly  sum  of 
750/.  quarterly,  the  first  payment  to  be  made  on  the  25th  March 
then  next ;  the  same  annuity  to  be  for  her  sole  and  separate  use, 
and  free  from  the  debts,  control,  or  interference  of  her  husband, 
and  her  receipts  to  be  good  discharges  for  the  same. 

The  testator  died  in  January,  1818,  without  having  made  any 
settlement  or  conveyance  in  pursuance  of  the  covenant  for  that 
purpose  contained  in  his  marriage  settlement,  and  without  having 
revoked  or  altered  his  will,  except  so  far  as  it  was  revoked  by 
the  indentures  of  the  81st  May,  1806,  the  25th  October,  1811,  and 
the  4th  and  5th  December,  1811.  He  was  survived  by  his  wife, 
and  by  Frederick  Richard  Hodges,  who  was  his  brother  and 
heir-at-law. 

By  a  decree,  bearing  date  the  20th  November,  1827,  and  pro- 
nounced by  the  then  Master  of  the  Bolls,  in  a  cause  in  which 
Frederick  Bichard  Hodges  was  plaintiff,  and  the  said  Charles 
Green  and  others  were  defendants,  it  was  declared,  that  the  deeds 
of  the  4th  and  5th  December,  1811,  operated  as  a  revocation  of  the 
will  of  the  testator  as  to  his  Oxfordshire  estates ;  and  that  Frederick 
Bichard  Hodges,  as  the  heir-at-law  of  the  testator,  was  entitled  to 
such  last-mentioned  estates,  subject  to  the  several  incumbrances 
and  liabilities  affecting  the  same. 
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etbe  In  Angnst,  1848,  Frederick  Richard  Hodges  died,  having,  by 

Grbbn.      ^^b  ^Ul'  devised  all  his  real  estates  to  the  plaintiffs  (whom  he 

[  531  ]       appointed  his  executors),  for  the  term  of  500  years,  upon  certain 

trusts,  and,  subject  thereto,  for  the  benefit  of  certain  devisees  in 

strict  settlement. 

The  present  bill  was  filed  against  the  trustees  of  the  marriage 
settlement  of  William  Hodges,  his  late  wife,  and  her  present 
husband,  and  the  devisees  beneficially  interested  under  the  will 
of  Frederick  Richard  Hodges,  for  the  purpose  of  obtaining  the 
declarations  of  the  Court  as  to  the  rights  of  the  plaintiffs  and  other 
parties  immediately  interested  in  the  Oxfordshire  estates ;  and  one 
question  raised  by  the  bill  was,  what  part  of  the  jointure,  rent- 
charge,  or  annuity  of  800Z.  those  estates  were  liable  to  bear  ? 

With  reference  to  this  point,  by  the  decree  in  this  cause,  dated 
the  5th  June,  1845,  it  was  referred  to  the  Master  to  inquire  what 
real  estates  William  Hodges,  the  testator,  was  seised  of  or  entitled 
to  at  the  time  of  his  death,  and  what  real  estates  passed  by  his  will, 
and  whether  the  Oxfordshire  and  Berkshire  estates,  or  either  and 
which  of  them,  or  any  and  what  parts  thereof,  were  subject  to  any 
incumbrance  other  than  the  mortgages  for  8,000Z.,  8,000!.,  and  2,000!. 

The  Master,  by  his  report,  certified  that  William  Hodges  was, 
at  the  time  of  his  death,  seised  of  the  said  copyhold  estate  in 
Berkshire,  and  that  the  same  passed  by  his  will ;  and  that  he  was 
also,  at  the  time  of  his  death,  seised  of  the  said  several  freehold 
estates  in  the  county  of  Oxford,  which,  according  to  the  before- 
mentioned  decree,  did  not  pass  by  his  will,  subject  as  to  a  portion 
thereof  (which  he  specified,)  to  the  mortgage  debt  of  8,000Z.,  and 
the  term  for  securing  it ;  and,  as  to  the  remaining  portion,  to  the 
mortgages  for  S,OOOZ.  and  2,000Z. ;  and  subject,  as  to  the  whole 
of  the  said  estates  in  the  county  of  Oxford,  to  the  said  indentures 
of  the  4th  and  5th  December,  1811.  And  he  found,  that,  by  reason 
of  the  revocation  of  the  testator's  will,  as  before  mentioned,  the  said 
[  *5S2  ]  freehold  estates  descended  *upon  the  heir-at-law  of  the  said  William 
Hodges,  and  that  they  were  exclusively  liable,  so  far  as  they  would 
extend,  to  satisfy  the  covenant  of  the  said  William  Hodges  contained 
in  the  indenture  of  the  5th  December,  1811,  for  securing  the  annuity 
of  800Z.,  and  were  subject  to  such  annuity  of  800L  as  aforesaid* 
And  he  found,  that  the  Oxfordshire  estates  were  not  subject  to  any 
other  incumbrance  than  the  said  mortgages  for  8,000Z.,  3,000Z.,  and 
2,0002.,  (if  the  same  or  any  of  them  were  still  subsisting),  and  the 
said  annuity  of  800Z. 
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To  this  report  exceptions  were  taken  by  the  defendants,  the  Stbb 
devisees  under  the  will  of  Frederick  Bichard  Hodges ;  the  ground  qbbbn. 
of  the  exceptions  being,  that  the  Master  ought  not  to  have  found 
that  the  Oxfordshire  estates  were  exclusively  liable  to  satisfy  the 
covenant,  and  that  he  ought  to  have  found  that  the  Berkshire 
estate  was  subject  and  liable  to  satisfy  the  covenant,  and  to  the 
payment  of  the  annuity  of  800Z.,  or  some  part  thereof. 

Mr.  BazcUgette  and  Mr.  FoUett,  for  the  exceptants : 

The  Master,  in  holding  the  Berkshire  estate  to  be  exonerated 
from,  and  the  Oxfordshire  estates  to  be  exclusively  burdened  with, 
the  rent-charge  of  800Z.,  professed  to  proceed  upon  the  principles 
contained  in  Grigby  v.  Powell  (i)  and  Knight  v.  Calthrope(2).  But 
the  latter  case  is  denied  to  be  law,  and  the  former  was  supported 
in  the  House  of  Lords,  on  the  ground  of  an  apparent  intention  in 
the  testator  to  prevent  the  merger  of  the  rent-charge. 

(Thb  Vice-Chanobllob  :  The  effect  of  Lord  Brougham's  speech, 
on  advising  the  House  of  Lords  to  affirm  the  judgment  in  Grigby 
V.  Powell,  was,  as  I  understand  it,  this — that  it  lay  on  those  who 
alleged  that  the  whole  of  the  jointure  was  to  come  out  of  one  portion 
of  the  estate  to  show  it ;  and  that,  in  that  case,  they  did  show  it  by 
the  contents  of  the  particular  *instrument.)  [  •oSS  ] 

There  is  nothing  in  this  will  to  show  that  the  testator  intended  to 
exonerate  the  Berkshire  estate ;  on  the  contrary,  he  shows  a  clear 
intention  that  the  Berkshire  estate  shall  remain  subject  to  the 
burden,  and  the  Oxfordshire  estates  shall  be  discharged,  so  far  as 
he  has  power  to  do  so.  It  is  only  by  resorting  to  the  effect  of 
revocation  that  the  contrary  can  be  argued.  But  how  can  a  man 
construe  a  will  by  the  instrumentality  of  the  revocation  of  a  will 
partially  by  deed  ?  If  that  cannot  be  done,  the  Berkshire  estate 
is  not  exonerated :  and  if  it  be  not,  the  Court  will  apportion  the 
rent-charge  between  the  two  estates.  Should  the  Court  decline  to 
make  the  apportionment,  it  may  consider  the  gift  of  the  Berkshire 
estate  for  life,  and  the  grant  of  the  750Z.  annuity  out  of  the  Oxford- 
shire estate,  as  in  satisfaction  of  the  covenant  contained  in  the 
settlement.  The  presumption  in  favour  of  satisfaction  or  part  per- 
formance is  stronger  in  the  case  of  a  deed  than  a  will :  Weyland  v. 
Weyland  (3),  MiddUton  v.  Prior  (4).     It  is  submitted,  however,  that 

(1)  3d  B.  B.  164  (5  Sim.  290;  3  OL  (3)  2  Atk.  632. 

&Fii).  103).  (4)  Ambl.  390,  App.  J.  (ed.  Blunt). 

(2)  1  Vem.  347. 
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Btbs        the  Court  will    not  decline  to  make  the  apportionment,  more 
Obbkn.       especially  as  there  was  in  the  settlement  a  power  of  selecting  the 
estates  to  be  charged,  which  power  has  descended  upon  persons 
having  conflicting  interests. 

Mr.  Russell  and  Mr.  W.  M.  JameSy  for  the  jointress  : 

The  performance  of  the  covenant  is  a  legal  obligation  which 
descended  to  the  heir.  There  is  a  variety  of  assets  out  of  which 
it  may  be  satisfied ;  but  the  onus  is  on  the  heir,  and  not  on  the 
devisee.  There  is  no  existing  rent-charge  either  on  the  whole  or 
any  specified  part  of  the  lands,  but  a  mere  covenant  to  settle  an 
annual  sum,  to  be  paid  out  of  a  certain  portion,  in  value,  of  the 
estates.  This  is  to  be  considered  as  a  debt  to  the  payment  of  which 
the  descended  estate  is  liable  in  preference  to  the  devised  estate. 
[  *584  ]  Suppose  the  ^testator  had  made  a  voluntary  conveyance  of  a  portion 
of  the  estate  to  A.  B.  and  had  allowed  the  other  portion  to  descend 
to  the  heir,  and  the  jointress  had  come  to  have  the  jointure  made 
good:  could  the  heir  have  made  the  volunteer  contribute? — ^and 
why,  then,  the  devisee  ?  And  what  difference  does  it  make  that 
the  jointress  happens  to  be  the  devisee?  The  testator  has  said 
that  he  will  give  her  the  whole  benefit  of  the  settlement,  and  some- 
thing more.  Besides,  the  Berkshire  estate  being  copyhold,  the 
covenant  to  create  a  legal  term  for  securing  the  annuity  was 
inapplicable  to  that  estate. 

Mr.  Swanston  and  Mr.  F.  Bayley,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Smythe,  for  the  defendants  other  than 
the  exceptants. 

Mr.  Bazcdgette,  in  reply. 

Thb  Vice -Chancellor  : 

As  Berkshire  is  mentioned  in  the  settlement,  and  as  the  Berk- 
shire  property  is  entirely  copyhold,  I  am  of  opinion,  that,  for  every 
purpose  of  this  argument,  it  stands  upon  the  same  footing  as  if  it 
had  been  freehold. 

The  first  question  with  which  I  have  to  deal  is,  I  think,  one  that 
would  equally  have  arisen  had  any  other  person  than  the  wife  been 
a  devisee,  and  had  she  not  been  a  devisee.  It  is  contended,  that, 
in  such  a  case,  the  whole  of  the  obligation  would,  as  between  the 
devisee  and  the  heir,  fall  exclusively  on  the  heir,  by  analogy  to  the 
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case  of  ordinary  specialty  debts.    How  would  it  have  been  in  the        £tbk 
case  of  a  rent-charge  ?    In  the  case  of  a  legal  rent-charge  affecting      qbb'kn. 
the  whole  estate,  the  devisee  and  the  heir  must  have  contributed 
rateably,  notwithstanding  any  personal  liability  on  the  part  of  the 
testator  to  pay  it,  if  it  appeared  from  the  nature  of  the  transaction 
that  the  real  estate  was  ^intended  to  be  the  first  fund  to  pay.      [  *^^  ] 
In  the  same  manner,  if  the  rent-charge  had  been  equitable,  I 
apprehend  that  the  same  consequence  would  follow. 

Here  the  case  stands  thus :  that,  instead  of  there  being  a  legal 
or  equitable  rent-charge  affecting  the  whole  estate,  the  whole  estate 
is  subject  to  a  covenant  on  the  part  of  the  testator  that  he  will 
appropriate  a  portion  of  it,  not  specifying  what,  of  the  value  ot 
900L  a-year,  or  900Z.  a-year  and  upwards,  for  the  purpose  of  being 
settled  in  a  particular  manner,  but  only  for  a  limited  object,  leaving 
him  a  valuable  beneficial  interest ;  in  fact,  only  for  the  purpose  of 
a  rent-charge  for  life.  Not  having  fulfilled  the  covenant,  he  devises 
a  portion  of  the  estate,  and  leaves  the  rest  to  descend. 

My  opinion  is,  that,  whether  the  heir-at-law  was  or  was  not, 
whether  the  devisee  was  or  was  not,  liable  to  an  action  upon  this 
covenant,  the  whole  estate  was  liable  to  the  fulfilment  of  it,  and 
that  a  portion  of  the  estate  for  this  particular  purpose  was  to  be 
selected  by  the  devisee  and  the  heir,  together  representing  the 
entire  property.  I  am  of  opinion,  therefore,  supposing  that  any 
other  person  than  the  wife  had  been  devisee,  and  the  wife  had  not 
been  a  devisee,  there  must  have  been  an  apportionment  of  this 
rent-charge  over  the  whole  estate. 

The  next  question  is,  whether  the  circumstance  of  the  wife  being 
devisee  makes  any  difference?  I  am  of  opinion,  that  the  will 
exhibits  an  intention  that  the  whole  rent-charge  of  8002.  a-year 
should  continue  in  force,  as  far  as  it  could  continue  in  force  con- 
sistently with  the  circumstance,  that  the  will  gives  to  the  wife  for 
life  the  whole  estate  out  of  the  rents  of  which  the  jointure  was  to 
come.  There  was  not,  therefore,  at  any  moment,  any  intention  of 
satisfaction.  I  think  that  the  will  left  the  jointure  as  it  was.  The 
jointure  was  left  as  it  was  at  the  testator's  death,  and,  being  left 
in  its  original  state,  it  charged  every  portion  of  the  property  equally, 
and  that  brings  the  case  round  to  *one  of  apportionment,  a  con-  [  *r)36  ] 
elusion  which  I  consider  entirely  consistent  with  Origby  v.  Powell. 

Declare,  that  the  rent-charge  of  800Z.  a-year  equally  affects 
every  portion  of  the  property,  and  that,  thereforCi  the  Berkshire 
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V. 

Obxbn. 


estate  is  liable  to  contribute.  With  that  declaration,  refer  the 
case  back  to  the  Master,  without  either  allowing  or  overruling  the 
exceptions. 


1846. 
Mareh  12. 

Knioht 
Bbuob,  V.-C. 

[636] 


BXJEKITT  V.  ILO80M(l). 

(2  ColL  C.  C.  636 ;  S.  C.  10  Jur.  193.) 

Goets  as  between  solicitor  and  client  will  be  allowed  to  the  plainti£f  in  a 
legatee's  suit,  where  there  is  a  deficient  fund. 

Mr,  Cooper,  for  the  plaintiffs,  who  were  legatees,  applied  to  the 
Gourt  that  they  might  be  allowed  their  costs  as  between  solicitor 
and  client,  the  fund  being  insufficient  for  payment  of  the  legacies. 

Mr.  Bacon  appeared  for  the  defendants,  and  did  not  oppose 
the  application. 

The  Vicb-Ghancbllor  said,  that,  unless  it  should  appear  upon 
inquiry  that  there  was  any  rule  in  the  Court  to  the  contrary,  he 
thought  the  plaintiffs  entitled  to  such  costs. 


1846. 
May  28. 

Knioht 
Bruce,  V.-C. 

[666] 


SEATON  V.  MAPP(2). 

(2  Coll.  0.  0.  656—564.) 

Ambiguous  conditions  of  sale  in  reBtriction  of  a  purchaser's  rights  are 
construed  strictly  against  the  vendor. 

Time  held  to  be  of  the  essence  of  the  contract  between  vendor  and 
purchaser,  partly  by  reason  of  the  nature  of  the  trade  carried  on  upon  the 
property  offered  for  sale,  and  partly  upon  the  construction  of  the  oonditionB 
of  sale. 

In  pursuance  of  a  direction  contained  for  that  purpose  in  the 
will  of  Eobert  Seaton,  the  plaintiffs,  as  his  executor  and  executrix, 
put  up  for  sale  by  auction,  at  Garraways*,  on  the  21st  October, 
1846,  a  leasehold  public-house,  called  the  "  Dublin  Castle,"  situate 
at  Camden  Town,  part  of  the  testator's  estate,  which,  according  to 
the  particulars  of  sale,  was  to  be  sold  "  with  possession." 

The  material  conditions  of  sale  were  as  follows : 

8.  "That  the  purchaser  shall  immediately  pay  down  into  the 
hands  of  the  auctioneer  a  deposit  of  201.  per  cent,  in  part  of 
the  purchase-money,  and  sign  an  agreement  for  payment  of  the 
remainder,  with  the  amount  of  the  valuations  mentioned  in  the 
next  condition,  on  the  4th  day  of  November,  1845,  at  which  time 

(1)  In  re  Burrell,  (1870)  L.  R.  9  Eq.  443. 

(2)  Day  v.  Luhke  (1868)  L.  B.  6  Eq.  336,  37  L.  J.  Ch.  330. 
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ihe  purchase  shall  be  completed,  and  all  outgoings  shall  be  cleared  Sbaton 
by  the  vendors  up  to  that  day.  If,  from  any  cause  whatever,  the  mapp. 
purchase  shall  not  be  completed  by  the  tune  specified,  the  purchaser 
shall  pay  interest  on  the  balance  of  the  purchase-money  from  that 
period,  at  the  rate  of  51.  per  cent,  per  annum,  until  the  completion 
of  the  purchase,  but  without  prejudice  to  the  right  reserved  by  the 
vendors  under  the  8th  condition  of  sale. 

4.  "That  the  purchaser  shall  buy,  at  a  fair  valuation  of  two 
appraisers  and  two  gangers,  or  their  respective  umpires  in  the 
usual  way,  all  the  furniture,  fixtures,  utensils,  stock-in-trade,  and 
effects  in  and  upon  the  premises,  which  the  vendors  have  a  right 
to  sell,  and  pay  for  the  same,  and  also  for  the  unexpired  terms  in 
the  licenses  and  insurances,  at  the  time  of  the  completion  of  the 
purchase  of  the  lease. 

6.  "  The  lease  may  be  inspected  by  any  person  intending  to  bid 
at  the  sale  at  any  time  previous  to  the  day  appointed  for  such  sale, 

at  the  office  of  Messrs.  ,  solicitors,  ♦Lincoln's  Inn ;  and,       [  •557  ] 

as  the  lease  will  be  produced  at  the  time  of  sale,  the  purchaser  will 
be  considered  as  having  bought  with  notice  of  the  contents  thereof. 
The  vendors  shall  not  be  required  to  give  any  other  evidence  of  the 
performance  of  the  covenants  contained  in  the  lease,  or  any  of  them, 
than  proof  of  the  payment  of  the  last  quarter's  rent ;  and  it  shall 
not  be  competent  to  the  purchaser  to  show  that  there  has  been,  at 
any  time  previous  to  the  completion  of  the  purchase,  a  breach  of 
either  or  any  of  the  covenants  in  the  lease ;  and  the  purchaser  shall 
not  be  entitled  to  the  production  of,  or  to  inquire  into,  or  to  take 
any  objections  to,  the  title  to  the  premises  prior  to  the  lease  by 
which  the  premises  are  held ;  nor  shall  the  purchaser  be  entitled 
to  object  to  the  title  by  reason  of  the  premises  being  held  by  an 
underlease,  or  to  require  any  indemnity  against  the  rent  and 
covenants  in  any  superior  lease  or  leases  relative  to  the  property. 

6.  ''  All  objections,  queries,  and  requisitions,  relating  to  the  title, 
or  otherwise,  shall  be  delivered,  in  writing,  within  four  days  after 
the  delivery  of  the  abstract,  or  otherwise  the  purchaser  shall  be 
deemed  and  considered  to  have  accepted  the  title  and  to  have 
waived  all  objections  thereto,  and  time  shall  be  considered  as  the 
essence  of  the  contract  for  the  purpose  of  this  condition. 

7.  "  That,  upon  payment  of  the  remainder  of  the  purchase-money 
according  to  the  fourth  and  fifth  conditions,  the  purchaser  shall  be 
entitled  to  an  assignment  of  the  premises,  to  be  prepared,  at  his 
expense,  by  his  own  solicitor. 
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Skaton  8.  *'  That,  if  the  parchaser  shall  neglect  or  fail  to  comply  witfi 

ulrv,  the  above  conditions,  the  deposit-money  shall  be  actually  forfeited 
to  the  vendor,  who  shall  be  at  fall  liberty  to  re-sell  the  premises 
either  by  public  auction  or  by  private  contract,  and  the  deficiency 
(if  any)  occasioned  by  such  second  sale,  together  with  all  expenses 
attending  the  same,  shall,  immediately  after  such  second  sale,  be 
made  good  to  vendor  by  the  defaulter  at  this  present  sale ;  and,  in 

[  *658  j  case  of  *non-payment  of  the  same,  the  whole  thereof  shall  be 
recoverable  by  the  vendor  as  and  for  liquidated  damages ;  and  it 
shall  not  be  necessary  previously  to  tender  an  assignment  to  the 
purchaser." 

At  the  auction  the  defendant,  Mapp,  was  declared  the  purchaser 
of  the  premises  at  the  price  of  4,1202.  He  paid  his  deposit  and 
signed  an  agreement  pursuant  to  the  third  condition  of  sale.  On 
the  27th  October,  1845,  the  plaintiffs'  solicitors  delivered  to  the 
defendant's  solicitors  an  abstract  of  the  plaintiffs'  title. 

The  abstract  commenced  with  the  lease  under  which  the  testator 
held  the  property ;  which  was  stated  to  be  an  indenture  of  lease 
bearing  date  the  19th  August,  1839,  and  made  between  Thomas 
Dore  of  the  one  part,  and  Robert  Seaton  of  the  other  part,  whereby, 
in  consideration  of  2,400Z.  and  the  rents  and  covenants  therein 
reserved  and  contained,  Dore  demised  the  property  to  Seaton,  hia 
executors,  &c.,  for  the  term  of  forty-five  years,  from  the  24th  June 
then  last  past.  And  it  was  stated  that  the  lease  contained  a 
covenant  on  the  part  of  Seaton  to  insure,  or  cause  to  be  insured, 
and  during  the  whole  of  the  said  term  thereby  granted  to  keep 
insured,  from  loss  or  damage  by  fire,  in  some  reputable  office  or 
offices  of  insurance  in  London  or  Westminster,  all  the  erections  and 
buildings  on  the  said  premises,  in  two-thirds  at  the  least  of  the 
whole  or  full  value  of  such  erections  and  buildings,  in  the  joint 
names  of  Charles,  Lord  Southampton,  an  infant,  or  his  guardian, 
during  his  minority,  or  the  person  or  persons  for  the  time  being 
entitled  to  the  freehold  or  inheritance  of  the  said  premises,  Joseph 
Gander  of  Camberwell,  in  the  county  of  Surrey,  gentleman,  the 
said  Thomas  Dore,  his  executors,  administrators,  or  assigns,  and 
the  said  Robert  Seaton,  his  executors,  administrator's,  or  assigns. 
On  the  81st  October,  the  plaintiffs'  solicitors  received  from  the 

[  *559  ]  defendant's  solicitors,  a  letter,  containing  certain  ^requisitions  as 
to  the  title :  two  of  which  were  acceded  to  on  the  part  of  the 
plaintiffs.  The  other,  which  was  not  acceded  to,  was  as  follows  : 
**  The  vendors,  having  had  knowledge,  or  the  means  of  ascertaining^ 
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whether  or  not  the  covenants  in  the  underlease,  especially  the      Sbaton 
covenant  as  to  insurance,  ar^  similar  to,  or  in  accordance  with,       Mi^p. 
those  contained  in  the  original  lease,  that  fact,  (if  such  be  the  fact), 
must  be  shown  by  the  production  of  the  original  lease." 

On  the  1st  November  the  plaintiffs'  solicitors  wrote  to  the 
defendant's  solicitors  as  follows :  ''  The  purchaser  is  precluded  by 
the  fifth  condition  of  sale  from  making  this  requisition  ;  but  under 
protest,  and  with  a  view  to  satisfy  the  purchaser's  solicitors  we 
have  procured  the  superior  lease,  which  may  be  inspected  at  our 
office  between  ten  and  one  o'clock  on  Monday  next.  The  vendors 
will  be  prepared  to  give  possession  of  the  premises  on  Tuesday  the 
4th  of  November  instant. 

On  the  3rd  November,  a  clerk  of  the  defendant's  solicitors  attended 
at  the  office  of  the  plaintiffs'  solicitors,  and  looked  at  the  original 
lease ;  which  was  a  lease  dated  the  25th  April,  1822,  from  Charles 
Tomer  to  Richard  Lunn,  and  which  became  vested  by  mesne 
assignments  in  Thomas  Dore.  The  clerk,  after  perusing  the  deed, 
went  way,  but  returned  on  the  same  day,  and  insisted  that  the  title 
was  objectionable,  by  reason,  that,  in  the  lease  of  the  25th  April, 
1822,  was  contained  a  covenant  on  the  part  of  Lunn,  to  insure  the 
premises  in  the  joint  names  of  Lord  Southampton,  or  the  person  or 
persons  for  the  time  being  entitled  to  the  freehold  or  inheritance  of 
the  premises,  the  said  Charles  Turner,  his  executors,  administrators, 
or  assigns,  and  the  said  B.  Lunn,  his  executors,  administrators,  or 
assigns ;  whereas  the  existing  policy  had  been  effected  in  the  joint 
names  of  Lord  Southampton,  Joseph  Gander,  Thomas  Dore,  and 
Robert  Seaton. 

On  the  4th  November,  which  was  the  day  fixed  for  completing 
the  contract,  the  parties  having  met,  the  plaintiffs'  ^solicitors,  [  *o60  ] 
without  prejudice  to  their  right  of  insisting  on  their  title  as  it  stood, 
produced  a  memorandum  signed  by  William  Tringham,  in  whom 
the  freehold  and  inheritance  of  the  premises  was  then  vested, 
whereby  he  expressed  his  approbation  of  the  existing  policy,  and 
waived  any  previous  irregularity  in  respect  of  such  insurance. 
They  at  the  same  time  offered  to  procure  a  like  memorandum  from 
Gander,  whom  they  alleged  to  be  the  **  assign  "  of  all  the  estate 
and  interest  of  Charles  Turner  in  the  premises.  The  opposite 
party,  however,  refused  to  proceed  with  the  purchase  on  these 
terms,  and,  on  the  following  day,  wrote  to  the  plaintiffs'  solicitors 
as  follows :  "  Dear  Sibs,— The  *  Dublin  Castle.'— The  title  to  these 
premises  not  having  been  satisfactorily  shown  yesterday  when 
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8KAT0N      possession  was  to  have  been  given,  we  request  you  to  take  notice 
Mapp.       ^^^^  ^^^  contract  is  now  to  be  considered  as  rescinded,  and  that  we 
shall,  on  behalf  of  Mr.  Mapp,  require  the  return  of  the  deposit  with 
interest  and  costs." 

The  plaintiffs*  solicitors  afterwards  sent  a  more  full  memorandum, 
signed  by  Tringham,  to  the  same  effect  as  before,  and  also  the  form 
of  a  similar  memorandum  to  be  signed  by  Gander.  The  defendant 
Mapp,  however,  remaining  immovable,  the  present  bill  was  filed 
against  him,  to  compel  the  specific  performance  of  the  contract  of 
the  21st  October,  and  against  the  auctioneer,  John  Walker,  to 
restrain  him  from  paying  the  deposit  to  any  person  or  persons  other 
than  the  plaintiffis. 

The  defendant  Mapp,  by  his  answer,  stated,  that  it  appeared  by 
the  abstract,  and  he  believed  the  fact  to  be,  that  the  derivative  lease 
of  the  19th  August,  1889,  contained  a  covenant  for  the  production 
of  the  superior  lease  of  the  26th  April,  1822,  and  that  thereby  the 
plaintiffs  had  the  means  in  their  power  of  ascertaining  whether  or 
not  the  covenants  in  the  derivative  lease  were  in  accordance  with 
the  corresponding  covenants  contained  in  the  superior  lease ;  and 
[*56i]  he  submitted  that  it  ought  to  have  appeared,  ^either  by  the 
particulars  of  sale,  or  by  the  abstract,  whether  the  covenants  for 
insurance  in  each  lease  were  in  accordance  with  each  other,  so  as 
to  enable  the  defendant,  or  his  solicitors,  to  ascertain  whether  or 
not  the  apparent  title  of  the  plaintiffs,  under  the  lease  of  the  19th 
August,  1889,  was  liable  to  be  defeated  on  account  of  any  breach  of 
the  covenants  in  the  superior  lease.  And  he  submitted,  that,  by 
reason  of  the  variance  between  the  covenants  for  insurance  con- 
tained in  each  lease,  a  forfeiture  had  been  incurred,  or  the  proviso 
for  re-entry  contained  in  the  superior  lease  had  come  into  operation ; 
and  that  such  objection,  which  had  been  taken  in  due  time,  namely 
on  the  8rd  November,  was  not  removed  by  the  mere  production  of 
the  memorandum  signed  by  W.  Tringham  at  the  time  of  completing 
the  purchase.  He  also  alleged,  that  the  value  of  the  premises 
depended  on  there  being  no  suspension  of  the  business,  and  on  the 
possession  being  transferred  at  once  to  the  defendant  as  purchaser ; 
so  that  the  time  for  the  completion  of  the  contract  was,  from  the 
nature  of  the  property,  and  with  reference  to  the  representation 
contained  in  the  particular  of  sale,  that  the  premises  were  to  be 
sold  ''  with  possession,"  of  the  essence  of  the  contract.  And  he 
insisted  that  the  plaintiffs,  having  failed  to  show  a  good  title  on  or 
before  the  4th  November,  1846,  and  the  defendant,  by  his  solicitors. 
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having,  on  the  following  day,  actually  rescinded  the  contract,  the      Seaton 
same  was  no  longer  subsisting.  Mapp. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Freeling,  having  opened  the  case  for  the 
plaintiffs — 

The  Vige-Ghakobllob  inquired,  whether  the  plaintiffs'  counsel 
desired  the  opinion  of  a  court  of  law  upon  the  meaning  of  the  word 
*'  assigns  "  contained  in  the  covenants  for  insurance. 

The  plaintiffs'  counsel  replied  in  the  negative.  They  then  [  562  ] 
contended,  first,  that  under  the  fifth  condition  of  sale  the  purchaser 
was  precluded  from  taking  any  objection  to  the  plaintiffs'  title  upon 
any  ground  existing  previously  to  the  lease  of  August,  1839,  that 
being  the  lease  intended  by  the  word  "  lease  "  in  the  fifth  condition. 
And  upon  this  point  they  cited  WUmot  v.  Wilkinson  (i),  Spratt  v. 
Jeffery{2),  Freme  v.  Wright  (s),  Duke  v.  Bamett{4,)f  and  Correll  v. 
Cattell  (6).  Secondly,  that  time  was  not  of  the  essence  of  the 
contract ;  that  the  plaintiffs  were  still  at  liberty  to  make  good  their 
title,  if  necessary ;  and  that  if  the  title  proved  good,  the  purchaser 
could  not  complain  of  the  trade  suffering  injury  by  reason  of  the 
delay  arising  from  his  objections  :  Dakin  v.  Cope  (6). 

Mr.  Lloyd  and  Mr.  Webster^  for  the  defendant,  were  stopped 
by  the  Court. 

The  Yiob-Ghamcbllor  : 

I  do  not  greatly  admire  the  case  on  either  side ;  but  I  think,  and 
have  always  thought,  that  when  a  vendor  sells  property  under 
stipulations  which  are  against  common  right,  and  place  the  pur- 
chaser in  a  position  less  advantageous  than  that  in  which  he 
otherwise  would  be,  it  is  incumbent  on  the  vendor  to  express 
himself  with  reasonable  clearness ;  if  he  uses  expressions  reason- 
ably capable  of  misconstruction,  if  he  uses  ambiguous  words,  the 

(1)  30  H.  B.  405  (6  B.  &  0.  506).  eluded  by  the  judgment  of  the  Court 

(2)  34  B.  B.  387  (10  B.  &  C.  249).  of  Exchequer  from  raising  any  objec- 

(3)  20  B.  B.  313  (4  Madd.  364).  tion  in  respect  of  the  document,  which 

(4)  Ante,  p.  246.  the  vendor  alleged  to  be  a  forgery. 

(5)  51  B.  B.  794  (4  M.  &  W.  734).  The  suit  is  reported  at  a  later  stage  on 
In  a  subsequent  suit  for  specific  per-  exceptions  to  the  Master's  report  as 
formance  of  the  contract,  reported  in  to  the  title  in  4  T.  &  C.  Ex.  Eq.  228. 
3  Y.  &  C.  Ex.  Eq.  413,  the  Court  See  64  B.  B.  483.— 0.  A.  S. 
directed  a  reference  as  to  title,  shortly  (6)  26  B.  B.  37  (2  Buss.  170). 
stating  that  the  purchaser  was  pre- 
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Sbatok      parchaser  may  generally   eonstrue   them  in  the  manner  most 
Mapp.       advantageous  to  himself. 

Looking  at  the  fifth  condition  of  sale,  I  am  miable  to  say  what 
is  the  meaning  of  the  expression  **  lease  by  which  the  premises  are 
•  held.'*    The  word  ''  lease ''  may  be  construed  differently  by  different 

[  *563  ]  persons.  I  think,  as  that  *word  is  here  used,  that  there  is  sufficient 
to  raise  a  doubt,  a  question.  I  think  that,  as  between  vendor  and 
purchaser,  the  purchaser  has  a  right  to  construe  it  as  meaning 
something  else  than  it  meant  when  used  four  times  before  in  the 
same  conditions  of  sale;  as  meaning,  in  short,  what  he  has 
construed  it  to  mean,  the  original  lease.  I  do  not  say  that 
absolutely  it  should  be  so  construed,  but  that  the  purchaser  has  a 
right  to  construe  it  so  for  the  present  purpose. 

As  to  the  effect  of  that  lease,  I  am  not  asked  to  send  a  case  to 
law.  Not  being  asked  to  do  so,  I  must  hold  the  title  far  too  doubtful 
to  force  it  on  a  purchaser. 

Taking  the  purchaser  as  entitled  to  construe  the  fifth  condition 
of  sale  in  the  way  that  I  have  mentioned,  the  first  question  is, 
whether  the  title  was,  on  or  before  the  4th  November,  cleared  of 
this  objection.  The  purchaser  had  a  right  to  say,  that  a  certain 
covenant  had  before  that  time  been  broken,  and  that  its  breach  had 
given  a  right  to  certain  persons  to  bring  an  action.  There  are  two 
persons  to  whom  that  observation  applies,  Gander  and  Tringham ; 
and,  notwithstanding  the  words  at  the  end  of  the  fifth  condition  of 
sale,  it  appears  to  me  that  the  purchaser  had  a  right  to  say,  that 
on  the  4th  November  the  title  was  not  proved. 

The  next  question  is,  whether,  the  title  not  being  shown  by  that 
day,  the  purchaser  had  a  right  to  rescind  the  contract.  I  am  of 
opinion  that  there  is  a  union  of  two  grounds  upon  which  the  Court 
ought  so  to  hold. 

First,  the  property  was  of  such  a  nature  as  to  render  it  necessary 
for  the  purchaser  to  have  early  possession  in  order  to  commence 
the  trade ;  that,  I  think,  must  be  taken  to  have  been  his  object  in 
purchasing  a  house  of  this  description.  On  that  ground,  therefore, 
if  ever  there  was  a  case  in  which  the  Court  would  be  disposed  to 
hold  the  vendors  to  the  strict  performance  of  the  contract,  this  is 
such  a  case. 
[  *664  ]  But  that  is  not  all ;  the  vendors  have  guarded  themselves  *by 

these  two  stipulations :  first,  "  All  objections,  queries,  and  requisi- 
tions relating  to  the  title  or  otherwise,  shall  be  delivered  in  writing 
within  four  days  after  the  delivery  of  the  abstract ;  or  otherwise. 
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the  purchaser  shall  be  deemed  and  considered  to  have  accepted  the  sbatok 
title,  and  to  have  waived  all  objections  thereto;"  and  secondly,  mapp. 
"  Time  shall  be  considered  as  the  essence  of  the  contract  for  the 
purpose  of  this  condition."  Vendors,  no  doubt,  have  a  right  to 
guard  themselves  in  this  manner ;  and  if  purchasers  will,  in  favour 
of  them,  consent  to  be  bound  by  such  conditions,  they  must  be  held 
liable  to  the  consequences.  But  vendors  who  so  act  cannot  fairly 
complain  of  being  held  strictly  to  the  conditions  themselves.  The 
same  remark  applies  to  the  eighth  condition  of  sale. 

The  plaintiffs'  proposition  is,  that  the  purchaser  shall  be  held 
by  a  cable,  and  the  vendors  by  a  skein  of  silk.  I  am  of  opinion  that 
the  bill  must  be  dismissed. 


ASHTON   V.   DALTON(l).  is^e. 

(2  ColL  0.  0.  665—667 ;  S.  0.  10  Jur.  461.)  ^prU  29. 

A  deposit  of  title-deeds  primd  facie  creates  an  equitable  mortgage  upon       Knight 
the  whole  property  comprised  in  them.  Bbuok,  V.-C. 

A  debtor  deposited  his  title-deeds  with  his  creditor  until  such  time  as  his        [  666  ] 
account  should  not  exceed  1002.,  at  which  time  they  were  to  be  restored  to 
him.    The  debtor  died  indebted  to  the  creditor  in  274Z. :  Held,  that  the 
creditor's  lien  extended  to  the  whole  274Z. 

Phiup  Peacock,  being  indebted  to  John  Ashton  in  upwards  of 
2002.,  for  goods  sold  and  delivered,  deposited  with  him,  on  the  18th 
August,  1827,  the  title-deeds  of  property  of  which  he,  Peacock,  was 
seised  in  fee,  consisting  of  three  messuages,  with  the  appurtenances, 
in  the  town  of  Huntingdon.  The  messuages  had  originally  consisted 
of  one  house ;  but  in  1815,  when  Peacock  purchased  them,  they  were 
divided  into  three,  and  Peacock  thenceforth  lived  in  one  of  them. 

At  the  time  of  the  deposit,  a  memorandum  was  signed  by  Peacock 
as  follows : 

''I  do  hereby  agree,  that  the  writings  of  my  own  dwelling-house, 
with  the  title-deeds  thereunto  belonging,  remain  in  the  possession 
of  Mr.  John  Ashton,  St.  Ives',  draper,  till  such  time  as  my  account 
due  to  him  for  goods  does  not  exceed  the  sum  of  one  hundred 
pounds ;  at  which  time  they  shall  be  restored  to  me  free  from  any 
expenses.    Witness  my  hand,  this  18th  day  of  August,  1827. 

"Philip  Pbaoook." 

(1)  An  agreement  to  give  an  equit-  Kerr*a  Policy  (1869)  L.  K.  8  Eq.  331 ; 

able  charge  on  properly  implies  an  LippardY,Bicketts{lS12)Jj,'R.  14  Eq. 

agreement   to   pay  interest  in    the  291,  41  L.  J.  Ch.  595. — O.A.  S. 
absence  of  evidence  to  the  contrary : 
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ABHTOK  Daring  the  life  of  Peftcock,  the  amount  was  not  reduced  to  1002.; 

Daltok.      and,  at  the  time  of  his  death,  he  was  indebted  to  Ashton  in  the  sum 
of  2742.  98.  9d. 

Peacock  died  in  1827,  and  Ashton  in  1888. 
The  bill  was  filed  by  the  universal  devisee  and  executrix  of  Ashton 
against  the  devisee  for  life  and  infant  heir-at-law  of  James  P. 
Peacock,  who  was  the  eldest  son  and  heir-at-law  of  Philip  Peacock, 
for  the  purpose  of  establishing  the  mortgage,  and  for  a  sale. 

Mr.  RusaeU  and  Mr.  W.  Milne^  for  the  plaintiff. 

[  M6  ]  Mr.  Wigram  and  Mr.  Pitman,  for  the  defendants,  contended, 

first,  that  the  memorandum  gave  a  lien  only  on  the  deeds  mentioned 
in  it,  and  not  on  the  lands ;  secondly,  that,  if  it  gave  a  lien  on  any 
of  the  lands,  it  only  affected  the  dwelling-house  and  appurtenances; 
thirdly,  that  the  security  was  only  for  the  excess  beyond  1002. 

Mr.  RtuaeU  : 

First.  An  agreement  to  deposit  title-deeds  merely,  does  not  give 
a  mere  lien  on  the  deeds:  Peter  v.  Russell {i).  Secondly.  The 
words  ''writings  of  my  own  dwelling-house"  are  only  a  general 
description  of  the  deeds.  Thirdly.  As  the  debt  was  not  reduced 
below  1002.  at  the  testator's  death,  the  lien  subsists  for  the  whole 
sum  due. 

The  Yigb-Ghangellob  : 

Primd  facie,  the  deposit  of  deeds  by  a  debtor  constitutes  what,  in 
familiar  language,  is  called  an  equitable  mortgage,  upon  the  whole 
of  the  property  comprised  in  them.  Such  a  primd  facie  case  being 
made,  it  lies  upon  those  who  deny  it  to  prove  the  denial.  That  is 
attempted  to  be  done  in  this  case  by  the  form  of  the  document 
The  words  are,  "  writings  of  my  own  dwelling-house,"  and  so  on. 
**  Writings  "  is  a  large  word ;  ''  title-deeds  "  is  of  less  extent.  The 
word  "  writings  "  includes  "  title-deeds."  But  he  goes  on  to  say, 
**  with  the  title-deeds."  I  think  that  the  intention  of  the  parties  is 
not  disappointed  by  this  loose  instrument.  The  lien  must  be  held 
to  extend  to  the  whole  title-deeds,  and  all  lands  included  in  those 
title-deeds. 

The  next  question  is,  for  what  amount  the  lien  must  be  held  to 
subsist.  I  am  of  opinion,  that,  if,  immediately  before  the  death  of 
Peacock,  the  debt  was  reduced  below  1002.,  there  was  no  lien ;  but 

(1)  1  £q.  Ga.  Ab.  32. 
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if  at  that  time  it  exceeded  100!.,  there  was  a  lien  for  the  whole —      ashtoh 
the  lOOZ.  as  well  as  the  rest.  daltok. 

With  regard  to  the  question  of  interest,  I  have  some  doubb    The       [  ^^'^  ] 
original  debt  did  not,  in  its  nature,  bear  interest.    Will  the  mere 
deposit  of  title-deeds,  without  a  legal  security,  make  a  debt  bear 
interest  which  does  not  in  its  nature  bear  interest  ? 

Plaintiff's  counsel  then  addressed  themselves  to  this  last  point, 
but  it  became  unnecessary  to  decide  it  (i). 


SANDERS  V.   EICHAEDS(2).  i84«. 

(2  Coll.  0.  0.  668—670.)  ^'^' 

Under  some  circumstances  a  vendor  may  make  persons  defendants  to  an  ^^^^^'p 
action  for  specific  performance  who  may  possibly  claim  rights  which  are  ^^  ^  '*  * 
adverse  to  the  vendor's  own  title.  [    ®®  J 

Thomas  Baddon,  being  possessed  of  a  lease  under  the  Dean  and 
Chapter  of  Exeter,  for  the  residue  of  a  term  of  thirty-one  years,  on 
the  27th  November,  1885,  (at  which  time  about  eight  years  of  the 
lease  had  expired),  borrowed  of  the  plaintiffs  the  sum  of  2002.,  and, 
for  securing  the  repayment  of  that  sum,  with  interest,  gave  the 
plaintiffs  his  promissory  note,  and  deposited  with  them  the  lease. 
He,  at  the  same  time,  agreed  with  the  plaintiffs  to  execute  to  them 
a  legal  mortgage  of  the  premises  when  required. 

Thomas  Baddon  died  in  June,  1886,  without  having  executed  a 
legal  mortgage  to  the  plaintiffs.  Having  made  a  will  without 
appointing  an  executor,  administration  with  the  will  annexed  was 
granted  to  his  widow,  Hannah  Baddon. 

In  February,  1840,  Hannah  Baddon,  at  the  suggestion  of  the 
plaintiffs,  obtained  a  renewal  of  the  lease ;  and,  in  the  following 
May,  she  agreed  to  execute  to  them  a  legal  mortgage  of  the  renewed 
lease  for  securing  not  only  the  2002.  lent  to  the  testator,  but  also  a 
farther  sum  of  200Z.,  to  be  advanced  to  herself  for  the  payment  of 
the  testator's  debts.  Accordingly,  that  agreement  was  carried  into 
effect  by  means  of  an  indenture  dated  the  19th  May,  1840,  made 
between  Hannah  Baddon  of  the  one  part,  and  the  plaintiffs  of  the 
other  part,  which  recited  that  Hannah  Baddon  had  been  unable  to 
realise  assets  sufficient  for  the  payment  of  the  debts  due  from 
Thomas  Baddon  at  the  time  of  his  decease.     The  deed  contained  a 

(1)  See  note,  ante,  p.  331.  cases  where  a  statutory  power  of  sale 

(2)  The  objection  raised  by  the  is  conferred  by  the  Conveyancing  Act, 
porchaser^in  this^case  cannot  arise  in      1881. 
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8ANDSB8      power  of  sale  by  the  mortgagee,  in  default  of  payment  of  the 
BioHARDs.     mortgage-money  at  the  time  appointed,  namely,  October,  1840. 
By  the  terms  of  the  power,  which  was  in  the  form  usual  in  such 
cases,  the  purchaser  was  exonerated  from  seeing  to  the  application 
of  the  purchase-money,  &c. 
r  ^^  ]  The  premises  having  been  put  up  for  sale  by  auction,  the  defen- 

dant was  declared  the  purchaser ;  but  he  objected  to  complete  the 
purchase  on  the  ground  that  the  administratrix  had  no  right  to 
confer  on  the  mortgagee  a  power  of  sale.  The  present  bill  was  then 
filed  against  him  to  compel  the  specific  performance  of  the  contract. 

Mr.  Prior,  for  the  plaintiffs : 

The  power  of  an  executor  or  administrator  over  the  testator's 
estate  is  much  more  extensive  than  that  of  a  trustee  for  sale.  It 
has  been  well  settled,  for  instance,  that  an  executor  may  grant  an 
underlease  of  his  testator's  leasehold  property,  though  a  trustee  for 
sale  cannot  do  so. 

Mr.  Terrell^  for  the  defendant : 

The  real  question  in  this  case  cannot  be  determined  in  the 
absence  of  the  cestui  que  trusts,  between  whom  alone  and  the 
administratrix  it  can  be  determined  whether  this  mortgage  is  a 
rightful  dealing  with  the  estate  of  the  testator.  If,  in  a  suit  properly 
constituted,  it  should  be  determined  that  the  creation  of  the  mort- 
gage by  the  administratrix  was  unnecessary  or  improper,  the  pro- 
perty in  question  would  not  be  discharged  of  the  liability  arising 
froitL  the  breach  of  trust.  In  Combe's  case(i),  it  is  stated,  that, 
where  a  power  of  sale  is  given  to  trustees  or  executors,  they  cannot 
sell  by  attorney.  The  doctrine  must  still  more  strongly  apply 
where  the  power  of  sale  arises  only  by  implication  and  the  general 
authority  of  an  executor. 

Mr.  Prior,  in  reply. 

The  Yicb-Ghancbllob  : 

In  the  absence  of  the  administratrix  and  the  cestui  que  trustent, 

I  cannot  decide  that  this  is  a  valid  power  of  sale.    Possibly,  if  the 

[  *570  ]       administratrix  *were  present,  the  parties  beneficially  interested 

might  be  bound  ;  but,  in  the  absence  of  all  these,  I  cannot  compel 

the  purchaser  to  accept  the  title. 

Bill  dismissed. 
(1)  9  Co.  Hep.  75  b. 
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ATTOENEY-GENERAL  v.   PEARSON.  i846. 

June  24,  26, 
(2  Coll.  0.  0.  681—618 ;  8.  0.  10  Jur.  661.)  26. 

Jnly  11. 
Parish  offloers  having  receiyed  information  that  a  person  was  a  pauper  

lunatic,  likely  to  do  mischief,  caused  an  order  to  be  left  with  A.  B.,  who  ^ight 
liTod  at  his  house,  and  appeared  to  have  the  care  of  him,  authorizing  his  Bruce,  V.-C. 
admission  to  the  workhouse  in  case  he  or  his  friends  should  desire  it.  [  581  ] 
A.  B.  soon  afterwards,  assisted  by  other  persons,  took  him  forcibly  to  the 
workhouse  in  a  strait  waistcoat.  He  remained  in  the  workhouse  about  a 
week,  at  the  expiration  of  which  he  was  brought  before  a  magistrate  and 
discharged.  He  then  brought  an  action  for  an  assault  and  false  imprison- 
ment, and  an  action  of  trespass,  against  the  parish  officers,  and  in  one  of 
them  recovered  400/.  damages,  which,  upon  a  motion  for  a  new  trial,  were 
reduced,  by  consent,  to  200/.,  no  new  trial  being  granted.  The  other  action 
was  not  tried.  The  trustees  of  the  parish  haying,  under  a  local  Act, 
authority  to  manage  the  parish  accounts  and  to  superintend  the  treatment 
of  the  poor,  charged  the  damages  and  costs  incurred  in  these  actions 
against  the  poor-rates  of  the  parish.  The  rates  so  charged  were  sub- 
sequently allowed  in  open  yestry,  and  the  charges  paid  out  of  them.  Upon 
an  information  filed  against  the  trustees,  for  the  purpose  of  compelling  them 
personally  to  refund  the  money  so  paid,  as  for  a  breach  of  trust,  the  CouiiT 
dismissed  the  information,  being  satisfied  upon  the  evidence  before  it, 
without  regard  to  the  proceedings  at  law,  that  the  parish  officers  had  not 
participated  in  the  forcible  removal  of  the  lunatic,  and  had  in  other  respects 
acted  reasonably,  though,  perhaps,  not  strictly  according  to  law,  in  the 
discharge  of  their  duty ;  consequently,  that  they  were  entitled  to  be  allowed 
the  payment  so  made,  either  under  the  26th  section  of  the  local  Act,  which 
provided,  that  all  costs  and  expenses  to  be  incurred  by  the  trustees,  or  any 
persons  employed  by  them,  in  prosecuting  or  defending  any  action  touching 
the  execution  of  the  Act,  should  be  defrayed  out  of  the  money  arising  by 
virtue  of  the  Act — or  under  the  general  law  applicable  to  overseers  and 
their  accounts. 

By  the  stat.  5  Geo.  IV.  c.  cxxv.,  intituled  ''An  Act  to  repeal 
several  Acts  for  the  relief  and  employment  of  the  poor  of  the  parish 
of  St.  Mary,  Islington,  &c.,  and  to  make  more  effectual  provisions 
in  lieu  thereof,"  certain  persons  therein  named,  being  sixty  occu- 
piers of  houses,  lands,  tenements,  or  hereditaments,  within  the  said 
parish,  and  their  successors,  were  appointed  trustees  for  carrying 
the  Act  into  execution,  to  be  called  trustees  of  the  parish :  and  it  is 
enacted,  that  the  vicar,  churchwardens,  and  overseers  of  the  poor 
of  the  parish  for  the  time  being  shall  be  trustees  of  the  parish, 
together  with  the  trustees  thereby  appointed. 

[And  various  powers  were  thereby  given  to  the  trustees  for  the 
regulation  of  the  parish,  both  connected  and  unconnected  with  the 
management  of  the  poor ;  and  all  the  property  of  the  parish  used 
for  parochial  purposes  was  vested  in  them ;  and  by  section  26  it  was 
provided :] 

**  That  all  costs  and  expenses  to  be  incurred  by  or  on  behalf  of  the       [  683  ] 
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A.-G.  said  trasteesy  or  any  person  or  persons  employed  by  them  in  prose- 
PsABsox.  cuting  or  defending  any  action  or  suit  touching  the  execution  of 
this  Act,  shall  be  defrayed  out  of  the  money  arising  by  virtue  of 
this  Act,  unless  such  action  or  suit  shall  arise  in  consequence  of  the 
wilful  neglect  or  default  of  such  trustee  or  trustees,  treasurer, 
collector,  or  clerk,  or  unless  it  shall  have  been  brought,  commenced, 
or  defended  without  the  order  or  direction  of  the  trustees."    *    ♦    « 

And,  by  the  88rd  section,  it  was  enacted,  that,  so  soon  as  the 
various  sums  of  money  necessary  for  the  purposes  of  the  Act  for 
the  year  ensuing  shall  have  been  ascertained,  and  the  assessment 
shall  have  been  completed,  the  occupiers  of  lands,  &c.,  in  vestry 
assembled,  are  required  to  make  and  sign,  once  in  every  year,  or 
oftener  if  need  be,  five  or  more  distinct  and  equal  pound  rates  upon 
[  *684  ]  the  said  assessments,  that  is  to  say,  one  rate  for  *the  maintenance 
and  relief  of  the  poor,  and  for  payment  of  the  annuities  and  other 
charges  payable  out  of  the  said  rate,  and  four  other  rates  specified 
in  the  Act.  *  *  ♦ 
[  585  ]  By  the  4  &  5  Will.  IV.  c.  76,  s.  54,  for  amending  the  Poor  Laws, 

it  is  enacted,  '*  that,  from  and  after  the  passing  of  this  Act,  the 
ordering,  giving,  and  directing  of  all  relief  to  the  poor  of  any 
parish,  which,  according  to  the  provisions  of  any  local  Acts,  shall 
be  under  the  government  and  control  of  any  guardians  of  the  poor, 
or  of  any  select  vestry,  (saving  and  excepting  the  powers  of  the 
Commissioners  appointed  under  the  Act),  shall  appertain  and  belong 
exclusively  to  such  guardians  of  the  poor  or  select  vestry,  according 
to  the  respective  provisions  of  the  Acts  under  which  such  guardians 
or  select  vestry  may  have  been  or  shall  be  appointed." 

Since  the  passing  of  the  local  Act,  it  has  been  the  custom  for 
the  collectors  to  pay  the  monies  received  by  them  for  the  rates  to 
the  bankers  appointed  by  the  trustees,  to  an  account  entitled  the 
"  Trustees  of  the  Parish  of  St.  Mary,  Islington ;  "  and  the  trustees 
have  kept  an  account  of  the  money  so  received,  and  the  expenditure 
of  it. 

In  November,  1842,  the  nine  first  named  defendants,  together 
with  other  persons,  were  trustees  under  the  local  Act,  and  the 
defendant,  Bobert  Oldershaw,  was  clerk  to  the  board  of  trustees 
and  vestry  clerk. 

On  the  28th  of  the  last-mentioned  month,  Mr.  Oldershaw  received 
the  following  letter  from  Thomas  Mallett,  clerk  of  the  magistrates 
at  Clerkenwell  Police  Court :  **  Deab  Sir, — A  person  of  the  name 
of  Eliot,  of  16,  Brunswick  Street,   is  decidedly  insane;    he  is 


VOL.  Lxx.]       1846.     CH.    2  COLL.  C.  C.  585—587.  837 

breaking  up  a  house,  wandering  about  in  a  blanket  instead  of        A.-a. 
wearing  his  clothes,  &c.    It  also  appears  that  he  is  indebted  to  the     peabsok. 
kindness  of  other  persons  for  assistance.     These  circumstances 
have  come  to  our  knowledge  chiefly  through  an  officer,  Cole,  who 
had  the  duty  to  perform  of  serving  a  summons  upon  Bliot  for 
^damaging  the  premises.    Having  stated  to  Mr.  Greenwood  what  I      [  *^^^  ] 
have  repeated  to  you,  he  deemed  it  a  fit  case  for  your  parochial 
interference,  under  the  9  Geo.  IV.  c.  40,  s.  88  (i).     No  doubt, 
eventually,  you  will  find  the  man  has  friends  who  will  take  care  of 
him.    Mr.  Greenwood  hopes  you  will  see  to  this  case  immediately." 

In  consequence  of  the  receipt  of  this  letter,  Mr.  Oldershaw 
immediately  gave  directions  to  the  relieving  officer,  *William  [  •ss^  ] 
Hicks,  to  visit  and  inquire  into  the  case.  Hicks  proceeded  to 
Eliot's  residence ;  and  having  reported  that  he  found  the  statement 
in  the  above  letter  correct,  he  left  an  order  for  Eliot's  admission 
into  the  workhouse,  in  case  he  or  his  friends  should  desire  it.  On 
the  day  following,  the  29th  November,  1842,  Mr.  Oldershaw 
directed  a  street-keeper,  who  was  in  the  employ  of  the  parish,  to 
make  further  inquiries  into  Eliot's  circumstances  and  situation. 
This  person  accordingly  went  to  Eliot's  house,  but  soon  returned 
with  one  Beavan,  who  lived  in  Eliot's  house,  and  who  represented 
himself  as  having  the  care  of  Eliot  and  his  furniture.  These 
persons  suggested  to  Mr.  Oldershaw  the  necessity  of  conveying 
Eliot  to  the  workhouse  in  a  strait  waistcoat.  Oldershaw,  however, 
according  to  his  own  evidence  given  for  the  co-defendants,  positively 
declined  to  allow  this,  observing  that  Eliot  must  go  voluntarily  and 
without  force,  or  not  at  all.  Eliot,  however,  was  conveyed  in  a 
strait  waistcoat  by  Beavan  and  others  to  the  workhouse  that 
evening.  A  few  days  afterwards,  his  furniture  was  removed  to  the 
workhouse  by  Oldershaw's  orders,  for  safe  custody.  Eliot  remained 
at  the  workhouse  till  the  6th  December  following :  on  that  day  he 
was  brought  before  Mr.  Greenwood,  to  be  dealt  with  as  an  insane 
pauper  lunatic,  under  the  provisions  of  the  stat.  9  Geo.  IV.  c.  40 ; 
but  in  consequence  of  the  medical  officer,  Semple,  who  attended 
before  the  magistrate,  withdrawing  his  certificate  of  insanity,  Eliot 
was  discharged. 

In  consequence  of  these  proceedings,  Eliot,  in  May,  1848,  brought 
an  action  in  the  Court  of  Common  Pleas,  for  assault  and  false 

(1)  Now  repealed,  which  authorized  liinatics  under  a  justice's  order  upon 
the  remoTal  of  pauper  lunatics  to  a  medical  certificate  of  insanity. — 
places  licensed  for  the  reception  of      0.  A.  S. 

B.B. — ^VOL.  LXX.  22 
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A.-0.  imprisonment,  against  Allen,  Tyas,  and  Western,  overseers  of  the 
Pbabjbok.  parish,  Hicks,  the  relieving  officer,  Ellis,  the  master  of  the  work- 
house, Semple,  the  medical  officer,  (the  three  last-mentioned 
defendants  holding  their  offices  by  appointment  of  the  trustees), 
and  Beavan.  He  also  brought  an  action  of  trespass  against  Older- 
shaw  and  another,  for  the  removal  of  his  goods  from  his  house  to 
[  *588  ]  the  workhouse.  *In  both  these  actions  Mr.  Oldershaw  acted  as  the 
attorney  for  the  defendants. 

The  first  action  was  tried  in  May,  1844,  when,  Beavan  having 
suffered  judgment  by  default,  the  jury  found  a  verdict  for  the 
plaintiff  against  all  the  defendants,  except  Allen,  with  400L 
damages.  A  rule  nisi,  however,  having  been  obtained  to  set  aside 
the  verdict  and  enter  a  nonsuit,  or  for  a  new  trial,  the  damages 
were  reduced  by  consent  to  200;.,  and  the  rule  was  discharged  (i). 

The  action  against  Oldershaw  was  not  brought  to  trial. 

At  a  meeting  of  the  trustees  of  the  parish,  which  took  place  on 
the  8rd  February,  1845,  and  at  which  six  of  the  defendants  to  this 
information  were  present,  it  was  reported  by  Oldershaw,  as  clerk  of 
the  trustees,  that  the  plaintiff's  taxed  costs,  in  the  action  of 
Eliot  V.  Allen,  amounted  to  884Z.  8s.,  which,  added  to  the  sum 
of  200{.,  reduced  damages,  made  584Z.  8«.,  to  be  then  paid  to 
prevent  the  defendants  from  being  taken  in  execution.  It  was 
accordingly,  at  the  same  meeting,  resolved,  that  a  cheque  for 
5842.  8s.  should  be  drawn  for  the  purpose  of  discharging  that  sum. 
A  cheque  for  that  amount  was  accordingly,  at  the  same  meeting, 
drawn  by  three  of  the  trustees  upon  their  bankers,  in  favour  of 
Eliot*s  attorney,  and  such  cheque  was  afterwards  delivered  to  him 
and  duly  cashed. 

At  a  meeting  of  the  trustees'  committee  of  accounts,  which  was 
held  on  the  7th  February,  1845,  and  at  which  also  some  of  the 
defendants  to  this  information  were  present,  a  similar  payment  was 
made  in  respect  of  864L  lis.  Id.,  the  amount  of  Mr.  Oldershaw's 
bills  of  costs  in  both  actions. 

The  payments  so  made  by  the  trustees  were  charged  by  them 
against  the  rates  of  the  parish,  and  entered  by  them  in  the  parish 
books  accordingly. 

On  the  25th  March,  1845,  a  meeting  of  the  vestry  was  held,  at 

[  *589  ]       which,  after  much  discussion,  and  notwithstanding  *the  objections 

of  Mr.  Bae,  one  of  the  relators  in  this  information,  the  payments 

so  made  by  the  trustees  were  ratified  and  confirmed  by  the  vestry. 

(1)  See  the  case  reported  68  E.  E.  652  (1  C.  B.  18). 
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On  the  6th  June  following,  another  meeting  of  the  vestry  took        A.-G. 
place,   at    which,   after    motion    made    for    a    lower  rate,   and     psabson. 
negatived,  a  rate  was  made  for  the  two  quarters  between  Lady 
Day  and  Michaelmas,  1845,  upon  the  principle  of  including  in  its 
amount  a  sum  sufficient  to  meet  the  payments  so  made  by  the 
trustees.    *    ♦    ♦ 

On  the  8rd  September,  1845,  the  present  information  was  filed, 
at  the  relation  of  J.  J.  Bae  and  Bichard  Thain,  rated  inhabitants  of 
the  parish  of  Islington ;  praying,  that  it  might  be  declared  that  the 
before-mentioned  payments  of  684{.  Sf .,  and  864^.  lis.  Id.,  out  of 
the  monies  raised  from  the  rated  inhabitants  of  the  said  parish, 
were  respectively  breaches  of  trust ;  that  repayment  of  the  former 
sum,  with  interest,  might  be  decreed  against  the  defendants, 
except  Oldershaw,  and  repayment  of  the  latter  sum,  with  interest, 
might  be  decreed  against  all  the  defendants ;  and  that  the  defen- 
dants, or  such  of  them  as  the  Court  should  think  fit,  might  be 
decreed  to  pay  the  costs  of  the  suit.    ♦    *    * 

The  defendants,  by  their  answer,  ♦  *  insisted  that  in  all  [5»o] 
their  acts  and  proceedings  complained  of  in  this  suit,  and  in  all  ^  ^^^  ^ 
their  acts  and  proceedings  to  which  the  actions  at  law  related,  so 
far  as  they,  or  any  person  by  their  order  or  authority,  acted  therein, 
they  did  all  such  acts  and  proceedings  bond  fide  as  such  trustees, 
and  in  the  execution  of  the  office  and  duties  vested  in  them  as  the 
board  of  trustees  under  the  said  Act,  and,  as  they  were  advised  and 
submitted,  touching  the  execution  of  the  Act,  and  without  any 
wilful  neglect  or  default  on  their  part,  and  not  from  any  personal 
motive ;  and,  moreover,  that  all  the  acts  and  proceedings  of  the 
defendant  Oldershaw  complained  of  by  this  suit,  and  by  the  action 
at  law  against  him,  were  done  and  transacted  solely  as  the  clerk, 
solicitor,  or  attorney,  and  upon  the  retainer  of  the  board  of  trustees 
for  the  time  being  of  the  parish,  and  not  from  any  personal  motive. 

In  support  of  the  defendants'  case,  several  witnesses  were 
examined  to  prove  the  insanity  and  destitution  of  Eliot  at  the  time 
that  proceedings  were  taken  against  his  person. 

John  B.  Greenwood,  Esq.,  the  sitting  magistrate  at  Glerkenwell, 
deposed,  that,  when  Eliot  was  brought  before  him  on  the  6th 
December,  1844,  he  conducted  himself  in  the  deponent's  presence 
in  an  incoherent  and  irrational  manner,  so  as,  with  the  aid  of  the 
evidence  before  the  deponent,  to  satisfy  him  that  he  was  insane. 
Deponent  declined  to  adjudicate  upon  the  case,  because  Semple, 
whose  medical  certificate  was  necessary  to  enable  the  deponent  to 
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A.-G.  ♦proceed  under  the  stat.  9  Geo.  IV.  b.  88,  was  induced  to  withdraw 
Peabson.  it  apparently  on  the  testimony  of  certain  witnesses  then  present ; 
[  *592  ]  but  the  individual  opinion  of  the  deponent  as  to  the  insanity  of 
Eliot  was  in  no  degree  altered  by  the  testimony  of  those  witnesses. 
Deponent,  in  his  magisterial  capacity,  had  several  interviews  with 
Eliot  previously  to  the  last  occasion,  in  each  of  which,  to  the  best  of 
deponent's  judgment,  Eliot  conducted  himself  as  an  insane  person. 

Samuel  Herapath,  a  hatter,  who  formerly  knew  Eliot  as  an 
attorney's  clerk,  stated  that  he  called  on  Eliot  on  the  Sunday 
previous  to  the  27th  November,  1842,  when  he  found  him  in  his 
sitting-room  without  his  ordinary  clothes,  but  covered  with  blankets. 
He  described  himself  as  Elijah,  and  stated  that  he  was  commis- 
sioned to  preach.  He  had  a  poker  under  the  blankets,  with  which 
he  said  he  meant  to  ''  finish  "  Beavan.  Deponent  found  Beavan  in 
the  house,  and  from  the  information  which  he  received  from 
Beavan  as  to  Eliot's  circumstances,  deponent  left  half-a-crown 
with  Beavan  for  his  use. 

Bobert  Semple,  the  medical  officer  to  the  trustees,  stated  that  he 
attended  Eliot  daily  while  he  was  an  inmate  of  the  workhouse, 
from  the  27th  November  to  the  6th  December,  1842.  Deponent 
treated  him  medically  as  a  person  of  unsound  mind.  Eliot  con- 
ducted himself  in  an  irrational  manner,  and  frequently  used  offen- 
sive language.  On  one  or  two  occasions  he  conducted  himself 
violently  to  one  of  the  inmates  named  Harris,  (since  dead),  and  one 
day  inflicted  a  severe  blow  upon  him  with  a  poker,  which  injured 
him  greatly.  Deponent  signed  a  certificate  of  Eliot's  insanity,  for 
[  *593  ]  the  purpose  pf  proceedings  before  the  magistrate.  He  ^also 
attended  before  the  magistrate  on  the  6th  December.  He  was 
induced  to  withdraw  his  certificate,  not  from  any  change  in  his 
opinion  as  to  the  insanity  of  Eliot,  but  because  an  offer  was  made 
by  one  of  Eliot's  friends  to  take  care  of  him  ;  a  course  which  the 
deponent  thought  would  be  more  humane  than  sending  him  to  a 
lunatic  asylum. 

James  B.  Ellis,  the  master  of  the  workhouse,  gave  evidence  of 
various  acts  and  conversations  of  Eliot  while  an  inmate  there,  of  a 
nature  tending  to  show  his  insanity.  This  witness  also  deposed  to 
the  same  act  of  violence  as  was  mentioned  by  Semple,  and  to 
another  act  of  violence  in  Eliot's  attempting  to  cut  a  woman's 
throat.     The  witness  believed  Eliot  to  be  insane. 

William  Hicks,  the  relieving  officer,  stated,  that  when  he  called 
at  Eliot's  house,  by  Oldershaw's  directions,  he  heard  a  person 
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up-stairs  making  a  great  noise.    He  was  informed  that  this  person        a.-g. 
was  Eliot,  and  he  was  advised  not  to  go  to  him.    From  what  he     peabsok. 
observed  on  the  premises,  he  considered  that  Eliot  was  in  want  of 
common  necessaries.    He  believed  him  to  be  insane. 

The  cause  now  came  on  for  hearing. 

«  »  «  «  ♦ 

Sir  Francis  Simpkinson,  Mr,  Russell,  and  Mr.  Skipworth^  [for 
the  relators,  cited  The  Attorney-General  v.  Compton  (i)]. 

Mr.  Swanston  and  Mr.  Rogers,  for  the  defendants,  except       [696] 
*01dershaw,    [cited  Rex  v.  TJie  Inhabitants  of  Essex  (2),  Rex  v.       [♦sge] 
Commissioners  of  the  Tower  Hamlets  (3),  Attomey-Oeneral  v.  Mayor 
of   Norwich  (4),   Cooke    v.  Leonard  (6),   and  Attorney-General    v. 
Corporation  of  Exeter  (6)] . 

(The  Vicb-Changbllob  referred  to  Dretvry  v.  Barnes  (7).)  [  ^97  ] 

Mr.  Wigram  and  Mr.  Warren^  for  the  defendant  Oldershaw, 
[cited  Crowther  v.  Ramsbottom  (8)  and  other  similar  cases]  : 

Here,  apparently,  a  pauper  lunatic  was  brought  to  the  door  of  the  [  ^98  ] 
workhouse.  Can  it  be  contended  that  the  trustees  or  their  officers 
were  not  justified  in  receiving  him — were  not  bound  to  receive  him  ? 
It  is  not  shown  that  they  removed  him  there.  All  they  did  was  to 
give  him  an  order  of  removal,  a  mere  right  of  pass  into  the  poor- 
house.  Having  received  him,  it  was  their  duty,  under  the  45th 
section  of  the  Poor  Law  Amendment  Act,  to  take  him,  within  a 
given  time,  before  a  magistrate.  Supposing  that  every  part  of 
their  proceedings  has  not  been  strictly  legal,  yet,  as  their  "^intentions  [  *699  ] 
were  honest,  this  Court  will  protect  them.  [They  cited  Cann  v. 
Clipperton  (9)  and  other  cases  to  the  same  effect.] 

Mr.  Russell  {10),  in  re^ly.    ♦     *     * 

At  the  close  of  the  argument,  the  Vice-Ghancbllob  said,  that  he 
doubted  whether  he  should  be  able  to  decide  this  case  without  the 
assistance  of  a  court  of  law.     Counsel,  however,  on  both  sides, 

(1)  57  B.  B.  413  (1  Y.  &  C.  0.  C.  (6)  26  E.  B.  2  (2  Buss.  362 ;  3Eu8B. 
417).  395). 

(2)  2  E.  B.  470  (4  T.  B.  591,  594).  (7)  27  B.  E.  20  (3  Buss.  94). 

(3)  35  B.  E.  277  (1  B.  &  Aid.  232).  (8)  4  B.  E.  540  (7  T.  E.  654). 

(4)  44  B.  E.  143  (2  My.  &  Cr.  406,  (9)  50  B.  B.  503  (10  Ad.  &  El.  582). 
424).  (10)  Sir   F.    Simpkinson  was  pre- 

(5)  30  E.  B.  348  (6  B.  &  C.  351,  vented  by  illness  from  making  the 
353).  reply. 
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A.-G.        expressing  their  desire  that  his  ^Honour  should  decide  it,  he  said 
Pbabson.     that  he  would  take  time  to  consider  his  judgment. 


[•600] 
July  11. 


Thb  Yigb-Ghancbllob  : 

The  information  in  this  case,  filed  against  certain  persons,  who, 
with  others,  were,  during  the  years  1842,  1848,  1844,  and  1845,  or 
part  of  that  period,  concerned  in  the  administration  of  the  parish 
affairs  of  Islington,  imputes  to  them  a  breach  of  trust  in  respect  of 
the  payment  out  of  the  parish  funds  of  two  large  sums  of  money 
for  the  damages  and  costs  on  each  side  in  one  action,  and  the  costs 
on  one  side  in  another  action,  which,  in  the  year  1843,  were  brought 
against  various  persons  by  Mr.  Eliot,  who,  in  1842,  was  an 
inhabitant  of  the  parish — a  person  connected,  it  is  said,  with  the 
legal  profession  :  he  had  been  a  clerk,  it  is  stated,  in  the  office  of 
highly  respectable  solicitors.  The  answer  has  not  been  used  (and 
I  do  not  consider  it)  as  evidence.  But  it  is  right,  nevertheless, 
towards  all  parties  on  this  record,  to  be  aware  and  to  take  notice  of 
the  manner  in  which  the  defendants  state  their  case  upon  it.  And 
so  far  as  relates  to  the  origin  and  history  of  the  actions,  this  is  the 
account  which  the  answer  gives.  [His  Honour  here  read  passages 
from  the  answer  at  great  length,  corresponding  in  substance  with 
the  statement  of  facts  contained  in  this  report,  and  disposed  of  an 
objection  which  had  been  made  to  the  form  and  constitution  of  the 
suit,  and  continued  as  follows :] 
[  601  ]  Assuming  the  suit  to  be  sufficient  in  point  of  defendants,  I  do  not 

think  that  it  would  be  right  to  refuse  relief  on  the  ground  that  it  is 
by  information,  and  by  information  only. 

It  has  seemed  to  me  material  next  to  consider  whether  (as  the 
counsel  for  the  information  have  argued)  the  judgment  in  the  action 
of  Eliot  V.  AUen  and  others  ought,  either  independently  of  the  con- 
sent rule  by  which  the  damages  were  reduced,  or  upon  the  ground 
or  with  the  aid  of  that  rule,  to  be  treated  as  being  in  this  suit,  for 
the  purposes  of  this  suit,  evidence  of  the  truth  of  any  part  of  the 
facts  alleged  in  the  declaration  in  that  action,  or  of  the  untruth  of 
the  pleas  pleaded  in  it — a  question,  of  course,  distinct  altogether 
from  that  of  the  effect  of  the  judgment  and  rule,  or  either  of  them, ' 
as  between  Eliot  on  the  one  hand,  and  the  defendants  in  the  action 
on  the  other.  And  I  am  of  opinion  that  it  would  be  contrary  to 
principle,  equally  (i),  and  authority,  to  say,  that  in  this  suit,  for  the 
purposes  of  this  suit,  it  ought,  on  the  ground  either  of  the  judgment 

(1)  Sic. 
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or  of  the  rule,  to  be  assumed  or  taken,  even  prima  faciei  that  any        a.-G. 
fact  whatsoever,  necessary  to  be  proved  or  confessed  in  order  to  the     pbabson. 
sustaining  of  that  action,  had  happened  or  existed.     [His  Honour 
here  pointed  out  that  the  action  was  res  inter  alios  acta,  and 
concluded  his  observations  upon  this  point  as  follows  :] 

I  think  myself  bound  to  consider  neither  the  judgment,  nor  the       [  603  ] 
rule,  nor  the  charge,  as  evidence  of  the  justice  or  propriety  of  the 
action. 

Supposing  my  view  thus  far  to  be  correct,  how  stands  the  case  as 
to  Mr.  Eliot? 

With  reference  to  the  trustees,  and  therefore  to  the  parties  before 
me,  the  case  as  to  the  conduct  adopted  towards  him  seems  properly 
divisible  into  three  portions  in  respect  of  time :  first,  the  interval 
between  the  26th  of  November,  1842,  and  his  reception  into  the 
workhouse ;  secondly,  his  stay  in  the  workhouse ;  thirdly,  his  transit 
from  the  workhouse  to  the  Court  of  the  police  magistrate,  and  the 
proceedings  there. 

Now,  the  acts  done  during  each  of  these  periods,  on  each  of  these 
occasions,  cannot,  as  it  appears  to  me,  be  justly  estimated,  without 
a  due  consideration  of  certain  points  which  I  proceed  to  mention 
with  the  view  that  I  take  of  them. 

First,  as  to  Eliot's  state  or  apparent  state  of  mind.  And  as  to 
this,  upon  a  careful  consideration  of  the  whole  of  the  evidence 
before  me,  I  am  satisfied,  that,  from  his  language,  demeanour,  and 
conduct  before  and  upon  the  28th  of  November,  1842,  and  on 
various  occasions  in  the  interval  between  that  day  and  the  time  of 
his  liberation,  (if  that  is  a  correct  expression),  at  the  Police  Court, 
on  the  6th  of  the  following  December,  it  was  during  the  whole  of 
that  interval  reasonable  to  infer  and  believe,  that,  during  the  whole 
of  it,  he  was  in  a  state  of  insanity— likely,  if  unwatched  and 
unrestrained,  to  do  serious  mischief,  and  unfit,  as  well  on  his  own 
account  as  for  the  sake  of  others,  to  be  unwatched  and  unrestrained. 
Next,  as  to  his  means :  with  regard  to  which  I  am  satisfied,  upon 
the  evidence,  that  from  his  apparent  situation  and  circumstances, 
it  was,  before  and  *at  the  time  of  his  reception  into  the  workhouse  [  ^604  ] 
on  the  29th  of  November,  1842,  and  during  the  whole  time  of  his 
stay  there,  reasonable  to  infer  and  believe,  that  he  was  in  a  state 
of  poverty  and  destitution,  such  as  to  render  him  a  proper  object  of 
parish  relief  as  a  pauper,  in  the  form  and  manner  in  which  the  law 
then  allowed  relief  to  be  administered  to  paupers.  And  as  to  the 
order  for  his  admission  into  the  workhouse,  it  is,  I  think,  reasonable 
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A.-a.  and  unavoidable  upon  the  evidence  to  believe,  that  it  was  granted 
PBABaoN.  ^^^  issued  without  any  unlawful  direction  or  improper  intention 
whatsoever,  and  without  any  direction  or  intention  that  it  should 
assist  or  be  made  subservient  to  any  purpose  of  force  or  restraint 
towards  Mr.  Eliot,  and  that  the  act  of  granting  and  issuing  the 
order  was  not  lawful  merely,  but  commendable. 

Having  said  thus  much,  I  may  address  myself  more  particularly 
to  the  first  period  of  time  that  I  have  mentioned  ;  and  with  respect 
to  it,  I  am,  upon  the  materials  before  me,  satisfied,  that  neither  the 
trustees  nor  any  one  of  their  number,  whether  an  overseer  or  not 
an  overseer,  nor  Mr.  Semple,  nor  Mr.  Hicks,  nor  Mr.  Oldershaw, 
directed  or  authorised,  or  in  any  sense  participated  in,  the  act  of 
placing  Eliot's  person  under  restraint  for  the  purpose  of  removing 
him  to  the  workhouse,  or  the  act  of  carrying  or  taking  him  to  the 
workhouse ;  and  I  am  of  opinion  that  it  is  not  proved  in  this  cause, 
and  that  I  ought  not  judicially  to  believe,  that  Ellis  directed,  or 
authorised,  or  was  in  any  sense  a  participator  in  either  of  those 
acts.  I  say  this  without  forgetting,  of  course,  the  order  for 
admission  just  mentioned,  but  not  without  remembering  the  cir- 
cumstances belonging  to  it.  Supposing  this  view  to  be  correct,  it 
cannot,  I  apprehend,  be  said  in  the  present  cause,  that,  had  Eliot 
not  been  admitted  into  the  workhouse,  the  trustees,  or  any  one  of 
them,  or  either  of  the  four  persons  whose  names  I  have  been  just 
mentioning,  could  have  been  properly  sued  or  prosecuted  by  Eliot, 
whether  he  was  sane  or  insane,  unless,  indeed,  for  not  admitting 
[  *605  ]  him.  I  am  for  the  present  excluding  *all  consideration  of  his 
household  goods,  &c.  But  was  it  correct  to  admit  him?  That 
question  must,  I  think,  for  every  purpose  of  the  cause,  be  answered 
in  the  affirmative.  Upon  the  evidence,  it  was,  in  my  judgment,  a 
reasonable  and  right  act  to  receive  him  into  the  workhouse ;  his 
detention  there  is  quite  another  matter. 

But,  next,  as  to  his  stay  in  the  workhouse — his  detention  there. 
I  do  not  believe,  upon  the  evidence,  that  he  was  treated  there  with 
inhumanity  or  neglect,  unless,  indeed,  such  neglect  as  there  may 
have  been  in  allowing  him,  as  I  suspect  that  he  was  allowed,  too 
freely  the  use  of  his  hands.  I  do  not  believe  that  the  strait  waistcoat 
was  kept  upon  him  for  more  than  eighteen  or  nineteen  hours  at  the 
utmost,  or  that  it  was  inconsistent  with  prudence  or  humanity  to 
keep  him  in  it  as  long  as  he  was  kept  in  it,  looking  at  the  circum- 
stances that  existed.  It  must  be  remembered,  that  the  case  for  the 
information  is,  that  he  was  brought  in  it  to  the  workhouse :  he  had 
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not  a  strait  waistcoat  placed  npon  him  there  at  any  time.     It  may        A.-G. 
be  fairly  supposed  to  have  been  a  matter  of  delicacy  and  diflficulty     peabson. 
to  decide,  until  the  morning  after  his  admission,  or  without  the 
presence  of  a  medical  man,  the  question  of  freeing  him  from  the  state 
of  restraint  in  which  he  was  brought  thither. 

On  the  whole,  whether  the  continuance  of  that  restraint  as  long 
as  it  was  continued,  or  the  detention  of  Eliot  in  the  workhouse  for 
the  week  during  which  he  was  detained  there,  was  or  was  not 
strictly  justifiable  against  him  in  point  of  law,  (a  question  upon 
which  I  do  not  say  that  my  mind  is  entirely  satisfied),  I  am  of 
opinion  that  the  whole  was  from  proper  motives  on  the  part  of  those 
who  were  instrumental  in  the  matter ;  that  the  whole  took  place 
under  a  rational  belief  in  their  minds,  bond  fide  founded  on  grounds 
apparently  sufficient,  that  the  duty  incumbent  on  them  by  law 
required  them  so  to  act.  But,  taking  the  law  in  the  strongest  and 
strictest  manner  as  to  this  portion  of  the  case  in  Eliot's  favour,  I 
am  at  a  loss  to  conceive  how  *it  could  be  imagined  that  Mr.  Semple  [  '^06  ] 
had  anything  to  do  with  the  matter.  Mr.  Hicks  also,  I  believe, 
was  not  an  inmate  of  the  house,  and  had  no  concern  with  its 
interior  management. 

With  regard  to  the  removal  of  Mr.  Eliot  from  the  workhouse  to 
the  Police  Court,  and  his  detention  while  he  was  detained  there,  I 
think  that,  substantially,  the  same  observations  are  applicable  as 
those  that  I  have  been  making  with  respect  to  his  detention  in  the 
workhouse,  and  I  need  not  repeat  them. 

Judging,  then,  from  the  materials  in  this  cause,  and  only  so  far 
as  they  enable  me,  I  cannot  help  doubting  very  much  whether  the 
action  of  Eliot  v.  Allen  ought  to  have  been  brought,  or  thinking 
that  the  damages  given  by  the  jury  were  prodigious.  It  would,  I 
repeat,  be,  in  my  judgment,  wrong  to  treat  the  consent  rule  or  the 
course  that  the  matter  took  in  the  Court  of  Common  Pleas  as 
showing  or  leading  to  the  inference  that  the  truth  or  justice  of 
Eliot's  case,  to  any  extent,  was  believed  or  confessed  by  the  trustees, 
or  Mr.  Oldershaw,  or  by  any  person  whom  Mr.  Oldershaw  defended. 
The  stet  processus  in  Eliot  v.  Oldershaw,  which  was  never  tried,  left 
the  plaintiff  subject  to  his  own  costs  of  that  action ;  in  which, 
however,  he  had  probably  more  clear  ground  for  a  verdict  than  as 
to  some  at  least  of  the  defendants  (besides  Mr.  Allen)  in  Eliot  v. 
Allen.  But  it  is  agreed  that  the  suit  of  Eliot  v.  Oldershaw  was 
brought  only  on  the  ground  of  the  removal  of  certain  household 
goods  and  wearing  apparel  belonging  to  the  plaintiff  from  his 
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A..Q.  dwelling-house  to  the  workhouse  after  he  had  been  placed  there, — 
Pbabbon.  ^^  act,  which,  if  not  strictly  justifiable  in  law,  was  done,  I  think, 
bond  fide,  with  a  perfectly  good  intention,  and  in  the  line  of  what 
any  reasonable  man  in  Mr.  Oldershaw's  position  might  fairly  have 
thought  his  official  duty,  or  the  duty  of  his  principals,  the  trustees, 
in  the  particular  circumstances  of  the  case.  It  seems  to  me,  there- 
[  *607  ]  fore,  that  the  two  actions,  connected  as  the  subjects  of  *them  were, 
fall  properly  under  the  same  considerations  here.  As  to  neither 
action  is  there  the  least  reason  to  believe  that  Mr.  Oldershaw  acted 
negligently  or  unskilfully  in  his  capacity  of  attorney.  The  event 
of  one,  at  least,  was  very  adverse ;  but  it  is  not  generally  just  or 
reasonable  to  judge  by  events,  nor  does  a  respectable  attorney 
guarantee  verdicts. 

I  have,  however,  not  been  proceeding  so  chronologically  as  I 
should.  I  must  go  back  to  the  commencement  of  the  legal 
proceedings,  and  indeed  earlier ;  for  it  appears,  that,  at  a  meeting 
of  the  House  Committee  of  the  trustees  on  the  2nd  of  December, 
1842  (while  Eliot  was  in  the  workhouse),  this  took  place,  according 
to  the  minute  in  evidence : 

**  At  a  meeting  of  the  House  Committee — Present,  Mr.  M*Cullock 
in  the  chair,  Mr.  Western,  Mr.  Povah,  Mr.  Tyas,  Mr.  Wakefield, 
Mr.  Furse — The  clerk  reported,  that,  in  consequence  of  representa- 
tions sent  from  the  Police  Court,  Clerkenwell,  and  from  Mr.  Futvoye, 
of  John  Street,  Bedford  Bow,  solicitor,  that  a  person  of  the  name 
of  Eliot,  of  No.  16,  Brunswick  Street,  decidedly  insane,  was 
breaking  up  his  house,  and  wandering  about  in  a  blanket,  that  his 
property  was  being  pillaged,  and  that  he  required  protection ;  he, 
the  clerk,  had  sanctioned  Mr.  Eliot's  being  admitted  to  the  house, 
and  the  removal  of  his  goods  also.  Mr.  Semple,  the  medical  officer, 
being  called  in,  reported  that  Mr.  Eliot  was  decidedly  insane,  but  not 
dangerous,  and  that  he  ought  to  be  sent  to  the  Hanwell  Asylum." 

At  a  meeting  of  the  trustees  on  the  14th  of  the  same  month,  the 
minute  of  the  2nd  December  was  approved  ;  and,  after  the  custions 
had  been  commenced,  at  a  meeting  of  trustees  on  the  8rd  May, 
1843,  (thirty-four  being  present),  this  passed,  according  to  the 
minute  of  proceedings : 

**  At  a  meeting  of  the  Board  of  Trustees — ^Present,  Mr.  Muzio  in 

the  chair,"  (there  being  thirty-three  other  names).      "Read  the 

[  •608  ]      minutes  of  the  last  meeting.     The  clerk  reported  *that  actions  had 

been    brought  against    Messrs.  Allen,   Tyas,  and  Western,   the 

overseers  for  the  last  year,  William  Hicks,  the  relieving  officer, 
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James  Ellis,  the  master  of  the  workhouse,  Bobert  Semple,  the  A.-0. 
medical  officer,  and  a  man  named  William  Beavan,  also  against  pbabson. 
himself  and  Ward  Stanwell,  the  street-keeper,  by  James  Eliot,  for 
an  alleged  forcible  seizure  and  detention  of  his  person  in  November 
last.  Messrs.  Tyas  and  Allen  attended  the  Board  on  the  above 
subject.  Besolved,  that  the  clerk  be  directed  to  defend  Messrs. 
Allen,  Tyas,  Western,  Hicks,  Ellis,  Semple,  Oldershaw,  and 
Stanwell,  subject  to  the  control  of  the  committee  for  general 
purposes  from  time  to  time." 

One  of  the  trustees  present  was  named  Western.  If  he  had  been 
one  of  the  overseers,  I  suppose  that  he  was  not  merely  in  that 
capacity  a  trustee ;  for  the  overseers  of  1842  appear  to  have  gone 
oat  of  office.  It  is  observable,  that  the  minute  states  inaccurately 
the  nature  of  one  at  least  of  the  actions.  But  the  inaccuracy  may, 
I  think,  be  fairly  taken  to  have  been  unintentional,  and  to  be 
immaterial.  There  was,  I  think,  no  substantial  incorrectness  for 
the  present  purpose;  and  I  collect,  that,  though  writs  had  been 
issued  before  the  8rd,  the  declaration  in  neither  action  was  delivered 
before  the  16th  of  May.  The  trustees,  in  effect,  thus  made  them- 
selves clients  of  Mr.  Oldershaw,  for  the  purpose  of  defending  the 
actions,  except,  of  course,  as  to  Beavan,  with  whom  they  properly, 
I  think,  considered  themselves  as  having  nothing  to  do. 

Now,  was  the  resolution  of  the  3rd  May  a  right  resolution  ?  As 
I  conceive,  giving  full  weight  to  the  consideration  that  the  alleged 
cause  of  suit  in  each  of  the  actions  had  occurred  in  the  preceding 
year,  that  the  overseers  had  gone  out  of  office,  that  two,  if  not  all 
of  them,  had  ceased  to  be  trustees,  and  that,  possibly,  all  that  had 
been  done  had  not  been  absolutely  and  exactly  conformable  to  strict 
law ;  but  recollecting  also  the  nature  of  the  body  of  trustees,  their 
official  functions  and  duties,  the  positions,  especially,  in  *  which  [  *609  ] 
Mr.  Semple,  and  Hicks,  and  Ellis,  and  Mr.  Oldershaw  stood,  and 
the  circumstances  in  which^  as  far  as  they  and  the  trustees  were 
concerned,  Eliot  had  been  received  and  kept  at  the  workhouse — the 
resolution  of  the  Srd  of  May  was  reasonable  and  just,  and,  if  is  not 
superfluous  to  add  to  these  terms  the  word  "right,"  was  right. 
Whether  the  case  would  have  stood  differently  had  any  one  or  more 
of  the  defendants  in  Eliot  v.  Allen  not  been  sued  in  that  action,  or 
had  the  act  or  acts  done  by  the  principal  defendant  in  Eliot  v. 
Oldershaw  (Mr.  Oldershaw,  namely)  of  which  complaint  was  made 
in  that  action,  bepn  done  by  a  person  not  connected  officially  with 
the  trustees  as  he  was,  it  is  unnecessary  for  me  to  give  any  opinion. 
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A.-G.  If  the  resolution  of  the  8rd  of  May  was  right,  and  Mr.  Oldershaw 

PxABflOK.  &8  ft^  attorney  did  his  duty  at  law,  (as  it  ought,  I  think,  to  be 
inferred  that  he  did),  the  adverse  result  at  law  must,  I  repeat,  be, 
as  it  seems  to  me,  immaterial.  Suppose  that  it  had  been  beyond 
the  trustees'  duty,  and  a  meddling,  and  foolish,  and  unprincipled 
act  on  their  part  to  undertake  or  interfere  in  the  defence  of  the 
actions,  but  that  the  actions  had  nevertheless  failed,  and  the 
plaintiff  had  been  unable  to  pay  the  costs  :  would  the  failure  of  the 
actions  have  given  them  a  title  to  be  paid  out  of  the  parish 
property,  which,  if  the  actions  had  succeeded,  they  would  not 
have  had? 

After  the  verdict  in  Eliot  v.  Allen,  a  meeting  of  a  committee  of 
trustees  (the  committee  for  general  purposes)  was  held  on  the 
21st  of  May,  1844 ;  and  meetings  of  the  board  of  trustees  were 
held  on  the  following  day,  and  on  the  24th  and  29th  of  the  same 
month.  The  minutes  of  what  passed  at  these  meetings  respectively 
are  thus : 

(The  Vice-chancellor  then  read  the  minutes  of  a  series  of 
meetings  of  the  trustees,  which  took  place  after  the  verdict  in  Eliot 
V.  AUerij  beginning  with  a  meeting  held  on  the  21st  May,  1844,  and 
ending  with  two  meetings  held  on  the  8rd  and  7th  February,  1845, 
[  *6io  ]  at  which  last  meetings  the  ^payments  were  resolved  upon,  and 
cheques  drawn,  as  before  stated.  It  appeared  from  these  minutes, 
that  the  attention  of  the  trustees  was  constantly  directly  to  the  two 
actions ;  and  that,  throughout  the  whole  course  of  proceedings,  and 
particularly  with  reference  to  the  motion  for  a  new  trial  in  Eliot  v. 
Allen,  a  proposed  compromise  of  Eliot  v.  Oldershaw,  and  the 
breaking  off  of  that  compromise,  Mr.  Oldershaw  had  acted  entirely 
under  the  directions  of  the  trustees.  His  Honour,  after  reading 
and  commenting  on  these  minutes,  proceeded  as  follows :) 

The  object  of  the  information  being  to  compel  Mr.  Oldershaw  and 
the  other  defendants  before  me  to  refund  respectively,  for  the 
benefit  of  the  parishioners  generally,  the  sums  thus  paid  out  of 
the  parish  funds,  the  question  is,  whether  it  is  the  duty  of  the 
Court  to  enforce  that  claim  wholly  or  to  any  extent :  it  being  clear 
and  admitted,  as  I  understand,  that  not  by  any  other  proceeding, 
civil  or  criminal,  has  either  of  these  two  payments  been  wholly  or 
partially  impeached,  or  attempted  to  be  impeached, — namely,  that, 
except  this  information,  not  any  suit  in  any  Court  has  been 
instituted,  not  any  indictment  has  been  preferred,  not  any  applica- 
tion to  magistrates,  to  a  magistrate,  or  to  any  Court,  has  been  made 
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by  way  of  appeal,  or  in  any  other  shape,  with  reference  to  these        a.-Q. 
payments,  or  either  of    them.      The    letter   to  the    Poor    Law     peabson. 
Commissioners  amounted  to  nothing  (i). 

But  the  information  not  having  been  filed  until  the  8rd  September, 
1845,  before  that  day,  though  after  the  payment  by  the  trustees  of 
the  sums  in  dispute,  two  vestry  meetings  had  been  held,  one  on  the 
25th  March,  the  other  on  the  6th  June,  the  minutes  of  the 
proceedings  at  which  are  as  follows: 

''Easter  Tuesday,  25th  March,  1846. — At  a  vestry  meeting 
convened  to  elect  and  appoint  sixty  inhabitants  to  be  trustees  for 
three  years  next  ensuing;  to  elect  churchwardens  and  other  officers, 
in  the  room  of  those  who  annually  *go  out  of  office ;  to  elect  six  [  *6ii  ] 
inhabitants  (not  being  trustees,  but  with  the  like  qualification)  to 
be  assessors  and  auditors  for  two  years  next  ensuing;  and  to 
ascertain  the  sums  of  money  necessary  to  be  raised  for  the  half- 
year  ensuing — Present,  Mr.  J.  H.  Pearson  in  the  chair.  Motion 
made :  *  That  the  meeting  do  adjourn  to  the  church.'  Question 
put,  and  agreed  to.  Bead  a  statement  from  the  trustees,  showing  the 
sum  necessary  to  be  raised  for  the  half-year  next  ensuing,  ending 
Midsummer  next,  of  which  the  following  is  a  copy."  Then  follows  a 
long  account,  "  Account,  poor,"  of  debts  and  credits,  founded,  as  I 
understand,  on  the  principle  of  allowing  the  payments  in  question 
as  good  payments.  "Motion  made:  'That  in  the  estimate  now 
laid  before  the  vestry  for  the  poor-rate  for  the  current  half-year, 
from  Lady  Day  to  Michaelmas,  any  sum  or  sums  of  money  on 
account  of  the  action,  Elict  v.  AUen  and  others,  either  for  costs  or 
damages,  be  omitted.'  A  statement  from  the  trustees  having  being 
read  to  the  vestry,  on  the  subject  of  that  action,  the  following 
amendment  was  moved  :  '  That  it  is  the  opinion  of  the  vestry,  after 
having  heard  read  the  statement  put  forth  by  the  trustees,  of  the 
circumstances  which  gave  rise  to  the  actions  of  Eliot  v.  AUen  and 
others  and  EUot  v.  Olderahaw  and  another,  that  the  trustees 
exercised  a  proper  discretion  in  undertaking  the  defence  of  the 
overseers  and  their  own  officers ;  and,  therefore,  this  vestry  ratifies 
and  confirms  all  the  acts  of  the  trustees  with  reference  to  such 
proceedings.'  Amendment  put,  and  carried  in  the  affirmative. 
Motion  again  put,  and  carried  in  the  affirmative"  (2). 

(1)  One  of  the  relators  had  written  such  auditor  could  disallow  the  pay- 

the  letter  dated  the  3rd  of  June,  1845,  ment  in  question. — 0.  A.  S. 

to  enquire  as  to  the  appointment  of  (2)  Sic, 
an  auditor  for  the  parish  and  whether 
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A.-Q.  "  Jane  5th,  1845. — At  a  vestry  meeting  convened  to  make  a  rate 

PsABsoK.  ^or  two  qnarters  of  a  year,  that  is  to  say»  from  Lady  Day  last  to 
Michaelmas  Day  next,  for  the  maintenance  and  relief  of  the  poor, 
and  for  payment  of  the  annuities,  police- warrant,  and  other  charges, 
payable  oat  of  the  said  rate ;  also  a  lamp  rate  for  the  same  period, 
&c. ;  also  a  highway  rate  for  the  same  period,  &c. ;  also  a  chapel  of 
ease  rate  for  the  same  period ;  also  a  charchwardens'  rate  for  the 
[  *612  ]  same  period,  *&c. :  Mr.  Perry  in  the  chair.  Motion  made :  '  That 
the  meeting  do  adjoam  to  the  church.'  Question  put,  and  agreed 
to.  Mr.  Galletly,  on  the  part  of  the  assessors  and  auditors, 
presented  the  assessment  of  the  parish.  Motion  made :  '  That  the 
assessment  be  received  and  adopted.'  Question  put,  and  carried  in 
the  affirmative.  The  following  are  copies  of  the  estimates  printed 
and  circulated  prior  to  the  vestry,"  (then  follows  the  account). 
''  Motion  made :  '  That  a  rate  of  Ud,  in  the  pound,  for  two  quarters 
of  a  year — that  is  to  say,  from  Lady  Day  last  to  Michaelmas  next — 
be  made  for  the  maintenance  and  relief  of  the  poor,  and  for 
payment  of  the  annuities,  police-warrant,  and  other  charges, 
payable  out  of  the  said  rate.'  Amendment :  '  That  the  rate  be  8^. 
in  the  pound  instead  of  lid.'  Amendment  put,  and  negatived. 
The  original  motion  put,  and  carried  in  the  affirmative." 

It  is  stated  by  the  information,  that  at  the  former  of  these  two 
vestry  meetings,  one  of  the  relators  (both,  I  believe,  being  rated 
inhabitants  of  the  parish)  was  present  and  objected  to  the  payments, 
alleging  them  to  have  been  illegal  and  improper. 

The  rate  made  on  the  5th  of  June  not  having,  as  far  as  I  can 
understand,  been  quashed,  altered,  amended,  or  appealed  from,  it 
is,  under  the  facts  and  in  the  circumstances  that  I  have  mentioned 
(for  so  the  case  appears  to  me),  and  under  a  local  Act  containing 
such  sections  (i)  as  the  7th,  20th,  21st,  26th,  27th,  28th,  82nd, 
88rd,  87th,  40th,  49th,  50th,  58rd,  146th,  and  147th  sections  in  the 
local  Act  here,  that  the  Attomey-General  seeks  to  charge  the 
defendants,  or  some  of  them,  for  the  benefit  of  this  parish.  Now, 
whether  the  only  or  not  the  only  condition,  one  condition  certainly 
essential  to  be  fulfilled  for  this  purpose  is,  that  the  Court  should  be 
satisfied  of  the  original  illegality,  wholly  or  partially,  of  the  two 

(1)  Some  of  these  sections  are  not  payments    in     question     might    be 

set  forth  or  referred  to  elsewhere  in  justified  (independently  of  the  local 

the  original  report,  but  the  omission  is  Act)  by  the  general  law  applicable  to 

not  really  important,  since  the  utility  overseers  and    their    accounts.    See 

of  this  report  chiefly  depends  upon  the  post,  p.  352. — O.  A.  S. 
YiCE-CHAircELLOR's  Opinion  that  the 
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payments,  and  should  not  be  satisfied  that  by  any  sufficient  means  A.-6. 
after  they  were  made  they  have  become  legalised  or  effectaally  peaiuson. 
sanctioned.  Upon  the  question  of  the  fulfilment  of  this  condition, 
if  I  may  so  express  ^it,  I  have  not  merely  considered,  as  well  as  I  [  *613  ] 
conld,  the  local  Act,  but  I  have  looked  into  the  general  law  applicable 
to  rates  and  overseers'  accounts,  and  appeals  against  them ;  and  £ 
have  examined,  not  merely  the  authorities  cited,  but  various  others 
(among  which  I  may  mention  three  cases  in  1,  2,  and  5  Ad.  &  El.) ; 
and  the  conclusion  at  which  I  have  arrived  is,  that  the  actions  in 
question  were  actions  "  touching  the  execution  "  of  the  local  Act, 
within  the  meaning  that  reason  and  principle  and  authority,  in  my 
judgment,  permit  and  require  to  be  ascribed  to  that  expression,  as 
contained  in  the  26th  section;  that  (Beavan  being  excluded)  the 
costs  and  expenses  incurred  in  defending  them  were  costs  and 
expenses  incurred  "  by,  or  on  behalf  of,  the  "  trustees  or  a  "  person 
or  persons  employed  by  them ;  "  that  neither  of  the  actions  arose  in 
consequence  of  any  such  wilful  neglect  or  default  as  mentioned  in 
the  section,  and  that  neither  of  them  was  defended  without  the 
order  or  direction  of  the  trustees. 

It  has  been  argued,  however,  that,  assuming  all  this  to  be  so  as 
to  the  suit  of  Eliot  v.  AUen,  the  damages  of  200L,  and  the  plaintiff's 
costs  there,  and  the  defendants'  costs  in  Eliot  v.  Oldershaw,  were 
nevertheless  improperly  paid  out  of  the  parish  funds.  I  am  of 
opinion,  however,  that  it  would  be  a  narrow  and  erroneous  con- 
struction of  the  26th  section,  not  to  read  it  as  providing  for  the 
damages  and  the  costs  paid  to  the  plaintiff,  as  well  as  the  costs  of 
the  defendants  in  Eliot  v.  AUen^  defended  by  the  trustees'  order,  if 
it  provides  for  the  latter ;  and  that  Eliot  v.  Oldershaw,  as  I  said 
before,  stands  on  the  same  footing  as  Eliot  v.  Allen ;  for  though  it 
may  not  have  been  incumbent  on  the  trustees  to  take  care  of  Eliot's 
furniture  and  clothes,  if  he  was  insane  and  destitute,  yet  it  was, 
upon  that  supposition,  a  prudent  measure  to  do  so, — an  act 
charitable  towards  him,  fair  towards  the  parish,  and  reasonably 
incident  to  the  relief  intended  to  be  afforded  to  him  in  the  circum- 
stances in  which  he  was  considered,  and,  as  I  *have  said,  bond  fide,  [  *614] 
and  on  grounds  apparently  good,  in  my  opinion,  considered  as 
placed  ;  and  it  was  plain  that  Mr.  Oldershaw  acted  as  the  officer  of 
the  trustees,  who  adopted  his  acts. 

Supposing,  however,  my  view  of  the  local  Act  to  be  incorrect,  or 
supposing  that  the  26th  section  were  not  in  the  Act,  I  think 
(though  it  does  not  appear  to  me  necessary  to  decide  the  point) 
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A.-G.  that  the  general  law  applicable  to  overseers  and  their  accounts  gives 
Pkabbon.  *^®  trustees  the  right  to  be  allowed  the  payments  in  question,  sanc- 
tioned especially  as  they  have  been  by  the  vestry.  Persons  in  the 
official  position  of  the  trustees  of  this  parish  have  public  functions 
to  execute,  in  the  performance  of  which  society  is  greatly  interested, 
— functions  frequently  not  free  from  difficulty.  Great  numbers  of 
indigent  persons  are  necessarily  placed  under  their  charge ;  for  the 
proper  care,  in  sickness  and  in  health,  as  well  as  maintenance  of 
whom,  they  are  answerable.  For  that  purpose,  they  are  entrusted 
with  the  management  and  superintendence  of  an  extensive  establish- 
ment, of  which  the  public  expects  from  them  the'prudent  and  proper 
conduct.  Of  the  numerous  variety  of  persons  thus  placed  by  the 
law  under  their  care,  and  necessarily  to  a  certain  extent  under  their 
control,  all  must  be  always  liable  to  diseases  of  various  kinds,  from 
which  neither  poor  nor  rich  are  exempt.  To  each  case  proper 
attention  must,  according  to  its  nature,  be  paid.  Among  them 
may  be,  and  often  is,  the  fearful  calamity  of  madness ;  a  disorder 
of  varying  and  uncertain  symptoms,  with  respect  to  which  disbelief 
or  carelessness  may  be  productive  of  the  most  lamentable  conse- 
quences. The  authority  to  be  exercised  in  cases,  or  apprehended 
cases,  of  this  description  especially,  is  (to  borrow  an  expression  from 
Lord  Ellbnbobouoh)  a  hazardous  authority.  What  are  persons  in 
the  position  of  these  trustees  to  do  ?  what  is  to  be  done  by  their 
oncers  and  servants,  without  whose  aid  and  services,  be  it 
remembered,  the  trustees*  duties  cannot  be  executed,  when  solid 
[  *6i5  ]  ^grounds  for  suspecting  the  existence  of  such  a  malady  as  insanity 
appear  ?  Treated  in  one  way,  the  patient,  if  in  truth  a  sane  person, 
may  be  excused  for  considering  himself  outraged.  Treated  in 
another,  he  «may,  if  insane,  commit  enormous  and  fatal  extrava- 
gances, for  which  not  himself,  but  those  who  could  have  restrained 
him,  may  be  deemed  answerable.  Nor  is  the  enactment  contained 
in  sect.  45  of  stat.  4  &  5  Will.  IV.  c.  76,  to  be  forgotten  (i).  Surely 
the  protection  of  men  having  to  perform,  and,  according  to  the  best 
of  their  judgment,  meaning  to  perform,  a  public  duty  in  such 
circumstances,  whether  as  principals  or  agents,  ought  not  to  be 
thought  a  matter  of  slight  consideration,  ought  to  be  the  subject  of 
provision  by  the  law,  as  careful  and  complete,  as  may  be  consistent 

(1)  By  which    it  is  enacted,  that  that  fourteen  days ;  and  every  person 

nothing  in  the  Act  contained  shall  wilfully  detaining  in  any  workhouse 

authorise  the  detention  in  any  work-  any  such  lunatic,  insane  person,  or 

house  of  any  dangerous  lunatic,  insane  idiot,f or  more  than  fourteen  days,  shall 

person,  or  idiot,  for  any  longer  period  be  deemed  guilty  of  a  misdemeanor. 
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with  the  rights  of  the  individual  complaining  that  he  has  been        A.^. 
erroneously  treated.    Upon  this  principle,  as  I  believe,  are  our  laws     peabsok. 
interpreted  and  administered  ;  and  with  reference  to  this  principle 
ought  the  defence  of  the  defendants  here  to  be  considered. 

What  I  have  said  may  suiEce,  I  think,  for  disposing  of  this  case, 
in  which  there  are  some  points  that  I  wish  to  leave  undecided  ;  and 
particularly,  whether  the  circumstance,  that  the  rate  of  June,  1845, 
made  on  the  estimates  and  principles  on  which  it  was  made,  has 
not  been  quashed  or  altered,  is  or  is  not  decisive  of  itself  against 
the  information,  or  a  material  circumstance  in  the  defendant's 
favour ;  whether  iii  that,  or  any  other  respect,  the  146th  section 
affects  the  case  ;  and  wheljjder  the  title  to  maintain  the  information, 
filed  when  it  was,  is  affected  by  the  148th  section.  "^Upon  each  of  [  *616  ] 
these  points  I  decline  expressing  any  opinion. 

It  has  been  contended,  that  relief  must,  be  given  against  the 
defendants,  if  a  case  mentioned  frequently  during  the  argument. 
The  Attorney-General  v.  Compton  (i),  decided  by  myself  in  1842,  was 
rightly  decided.  I  have  read  the  report  of  that  case,  and  wish  to 
say,  that  I  am  not  certain  whether  I  expressed  myself  exactly  as 
the  report  shows  that  I  was  considered  to  express  myself ;  but  very 
possibly  I  did  so.  Assuming  that  I  did  so,  it  appears  to  me 
(speaking  of  what  I  am  reported  to  have  said  both  before  and  after 
the  conclusion  of  the  argument  for  the  defendants  there)  that  I  did 
not  express  myself  in  a  manner  so  clearly  or  accurately  representing 
what  was  in  my  mind  at  the  time,  and  what  I  meant,  as  I  might 
have  done.  Observations,  howevcfl:,  merely  made  by  a  Judge 
interlocutorily,  while  a  counsel  is  arguing,  ought  not  to  be 
considered  as  intended  to  rule  or  decide  any  point,  or  as  having 
any  judicial  weight  belonging  to  them  :  they  are  no  .more  than  if 
they  were  part  of  the  argument.  The  remarks,  however,  that  I 
have  just  made  are  perfectly  compatible  with  the  notion,  that  the 
decree  in  The  Attorney-General  v.  Compton  was  a  correct  decree. 
Its  correctness,  indeed,  has  not,  unless  I  mistake,  been  denied  or 
questioned  at  the  Bar  in  the  present  cause ;  a  circumstance,  perhaps, 
fairly  deserving  attention,  as  may  be,  also,  the  declining  by  the 
defendants'  counsel,  in  The  Attorney-General  v.  Compton,  of  a  case 
for  the  opinion  of  a  court  of  law,  which,  as  Mr.  Campbell  stated  at 
the  Bar  last  week,  was  done  upon  reflection  and  deliberation.  He 
added,  also,  that  the  decree  was  executed  or  submitted  to,  and  had 
not  been  appealed  from.  Whether,  however,  it  was  correct,  both 
(1)  67  B.  E.  413  (1  Y.  &  C.  C.  C.  417). 
B.B. — ^VOL,  LXX,  28 
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A.-a.  legally  and  equitably,  is  probably  a  question  open  to  argument  and 
Pbabson.  to  difference  of  opinion, — a  question  *not  free  from  difficulty, — upon 
[  *6i7  ]  grounds  including  the  fact,  that,  as  I  believe,  a  rate  had  been  made 
upon  the  foundation  of  estimates  comprising  the  disputed  payments, 
and  had  not  been  quashed,  amended,  or  altered.  I  am  not,  however, 
by  any  means  convinced  that  the  decree  was  erroneous;  nor, 
assuming  its  perfect  correctness, — assuming  that  whatever  was  laid 
down  or  said  by  the  Court  in  that  case  was  rightly  laid  down,  and 
rightly  said, — does  it,  as  I  apprehend,  rule  or  govern  the  present 
case  ?  There  is,  I  conceive,  a  wide  difference  between  the  material 
facts  of  the  two  cases,  a  difference  not  specific  merely,  but  in  nature 
and  kind.  A  decision  against  the  information  here,  is,  in  my 
opinion,  well  consistent  with  a  decision  in  favour  of  the  information 
in  such  a  case  as  that  of  The  Attorney-General  v.  Comptan. 

I  think  that  the  present  information  ought  to  be  dismissed.  I 
dismiss  it,  because  (excluding,  of  course,  all  consideration  of 
Allen)  I  think  that  the  acts  of  which  complaint  was  made  by 
the  two  actions  respectively,  whether  wholly  legal  or  wholly  illegal, 
or  in  part  legal  and  in  part  illegal,  ought  to  be  considered  as  acts 
of  the  trustees  of  the  parish  of  Islington  in  that  capacity,  and  ought 
also,  upon  the  evidence,  to  be  considered  as  acts  done  bond  Jide, 
without  any  wrong  intention  upon  the  part  of  themselves,  and 
their  agents  and  servants,  or  any  one  or  more  of  them,  and,  on  the 
contrary,  with  an  intention  upon  the  part  of  all  to  obey  the  law, 
and  with  the  impression  and  under  the  belief,  on  the  part  of  all, 
that  in  so  acting  they  were  acting  duly  in  the  execution  and  per- 
formance of  the  duties  incumbent  officially  on  the  trustees  of  the 
parish  of  Islington  by  virtue  of  the  local  statute ;  and  because  I 
think  that  the  belief  thus  entertained  (whether  correct  or  erroneous) 
was  rational, — was  a  belief  that  any  person  in  their  position  and 
circumstances  might  from  the  apparent  facts  have  entertained, 
without  affording  just  ground  for  questioning  his  prudence  or 
diligence,  or  capacity  or  honesty. 
[  618  ]  Whether,  independently  of  the  view  that  I  take  of  the  origin  and 

nature  and  subject-matter  of  the  actions,  there  are  grounds  on 
which  the  defendants  in  this  cause  ought  to  succeed,  it  is,  I  repeat, 
my  wish  to  be  considered  as  withholding  my  opinion. 

Upon  the  question  of  the  costs  of  this  suit  I  have  doubted  much, 
but  on  the  ground,  mainly  if  not  solely,  that  the  verdict  in  the 
action  of  Eliot  v.  Allen,  and  the  result  of  the  proceedings  at  law, 
created  probably  against  the  conduct  of  the  trustees  and  their 
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officers  an  impression,  which,  though  in  my  judgment  erroneous,  a.-g. 
I  cannot  consider  as  not  excusable,  the  conclusion  as  to  costs,  at  pbarson. 
which,  after  some  hesitation,  I  have  arrived,  is,  that  the  informa- 
tion ought  to  be  dismissed  without  costs,  if  the  relators  will  consent, 
that,  in  the  event  of  an  appeal  on  their  part  or  that  of  the  Attorney- 
Oeneral,  (a  step  which  I  neither  encourage  nor  discourage),  the 
Court  of  appeal  may,  if  deeming  it  just,  dismiss  the  information 
with  costs,  without  a  cross  appeal ;  otherwise  I  must  dismiss  the 
information  with  costs.  But,  whatever  may  become  of  the  question 
of  costs  as  far  as  the  Court  of  Chancery  or  the  House  of  Lords  may 
be  concerned,  I  think  it  right  to  express  my  hope  that  there  may  be 
found,  in  the  opulent  parish  where  this  dispute  has  arisen,  the  will 
to  indemnify,  and,  consistently  with  the  law,  the  means  of  indemni- 
fying, the  defendants  here,  from  the  expenses  of  this  suit  out  of  its 
public  funds. 

After  this  judgment  had  been  delivered,  Sir  F.  Simpkinson,  on 
the  part  of  the  relators,  said,  that  they  were  willing  to  give  such 
consent  as  had  been  suggested  by  the  Court;  and  with  that 
understanding  the  information  was  dismissed,  without  costs. 


EUSSELL  V.   CLOWES.  i846. 

(2  ColL  0.  0.  e48— 660;  8.  0.  10  Jur.  732.)  '^July^i' 
The  expressed  intention  to  exclude  certain  specified  property  from  a  

bequest  of  residue  may  take  effect  although  the  specified  property  is  not  b«uce^ y^p 

completely  disposed  of  by  the  will.  *    *' 

Executors  taking  tmequal  legacies  under  the  will,    held  entitled   to         ^        ^ 

property  undisposed  of  by  the  will  to  their  own  use,  as  against  the  Grown 

claiming  in  deibiult  of  next  of  kin. 

Sabah  Bachabl  Titford,  by  her  will,  gave  and  bequeathed  the 
following  legacies :  namely,  to  Joseph  Clowes,  Esq.,  James  Gibson, 
James  Smith,  Josiah  John  Luntley,  the  younger,  Josiah  John 
Luntley,  the  elder,  and  Richard  Titford,  lOOZ.  each,  for  their  own 
use  respectively ;  to  each  of  the  children  of  the  said  Bichard  Titford, 
who  should  be  living  at  the  testatrix's  decease,  102. ;  to  Mary 
White,  her  servant,  (if  living  with  her  at  her  decease),  2002. ;  to 
Mrs.  Ann  Clowes,  wife  of  the  said  Joseph  Clowes,  502. ;  to  Joshua 
Bussell,  601. ;  to  Mrs.  Lydia  Norman,  wife  of  Samuel  Norman,  19 
guineas,  all  for  their  own  use  respectively ;  to  Highbury  College,  at 
Highbury,  in  the  county  of  Middlesex,  for  educating  young  men  for 

28— a 


S56  1846.    CH.    2  COLL.  C.  G.  648—649.  [iub. 

BU88KLL  the  university,  lOOZ.,  Sec.  Then  followed  a  devise  of  real  estate, 
GL0WK8.  t^d  specified  personalty  to  Clowes,  Gibson,  Smith,  and  Lontley  the 
younger,  upon  certain  trusts.  The  will  then  proceeded  thus :  **  I 
give  and  bequeath  all  and  every  my  leasehold  messuages  or  tene- 
ments and  premises  whatsoever  and  wheresoever,  and  whether  in 
possession,  reversion,  remainder,  or  expectancy,  or  otherwise  how- 
soever, whereof  I  am,  or  shall,  or  may  be,  possessed,  interested  in, 
or  entitled  to  at  my  decease,  or  whereof  I  have,  or  may  have,  power 
to  dispose,  with  their  respective  appurtenances,  unto  the  said 
Joseph  Clowes,  James  Gibson,  James  Smith,  and  Josiah  John 
Luntley  the  younger,  their  executors,  administrators,  or  assigns,  for 
all  my  term  of  years,  estate,  or  interest  therein,  or  whereof  I  have 
or  may  have  power  to  dispose,  and  subject  as  I  hold  the  same ; 
nevertheless,  upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
[  *649  J  purposes  hereinafter  mentioned,  that  is  *to  say,  upon  trust,  to  sell 
and  dispose  of  the  same,  together  or  separately,  by  public  auction 
or  private  contract,  as  my  said  trustees,  or  the  trustee  of  this  my 
will  for  the  time  being  shall  deem  best ;  and,  with  and  out  of  the 
produce  of  such  sale  or  sales,  to  pay  all  expenses  thereof  and 
attendant  thereon ;  and  then,  upon  trust,  to  pay  and  apply  the 
residue  thereof  in  or  towards  the  payment  of  my  just  debts,  and 
testamentary  and  funeral  expenses,  and  of  the  legacies  hereinbefore 
given  by  me  to  individuals  for  their  own  benefit,  so  far  as  the  same 
will  extend ;  and  I  do  declare,  that  the  receipt  and  receipts  of  my 
said  trustees,  or  of  the  trustees  or  trustee  of  this  my  will  for  the  time 
being,  shall  be  a  good  and  sufficient  discharge,  and  good  and  sufficient 
discharges,  for  the  purchase-money,  or  any  part  thereof,  to  the  pur- 
chaser or  purchasers  of  my  said  leasehold  premises,  or  any  part 
thereof;  and  such  purchaser  or  purchasers  shall  not  be  bound  to 
see  to  the  application,  or  be  answerable  for  the  misapplication  or 
non-application  thereof.  And,  as  to  all  my  monies,  stocks,  and  funds, 
in  the  Bank  of  England,  and  all  my  ready  monies,  and  securities 
for  money,  arrears  of  rent  and  of  dividends,  and  all  and  singular 
other  my  personal  estate  and  effects,  whatsoever  and  wheresoever, 
and  of  what  nature,  kind,  or  quality  soever  the  same  may  be, 
whereof  I  am,  and  shall  or  may  be  possessed  or  entitled  to  at  my 
decease,  and  not  hereinbefore  by  me  disposed  of,  (and  not  consisting 
of  lands,  tenements,  or  hereditaments,  or  the  produce  thereof),  I 
give  and  bequeath  the  same  and  every  part  thereof  unto  the  before- 
named  Joshua  Bussell,  Joseph  Clowes,  James  Gibson,  James  Smith, 
and  Josiah  John  Luntley  the  younger,  the  Bev.  George  Clayton, 
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minister  of  the  Gospel,  William  Lepard  Smith,  and  Job  Heath,  Kussbll 
their  executors,  administrators,  and  assigns,  upon  trust,  therewith  glowss. 
and  thereout,  in  the  first  place,  to  pay  and  discharge  so  much  of 
my  just  debts  and  funeral  expenses,  and  the  costs  and  charges  of 
proving  this  my  will,  and  the  several  legacies  or  sums  of  money 
hereinbefore  by  me  given  and  *bequeathed  to  individuals  for  their  [  •650  ] 
own  benefit,  as  the  clear  produce  of  my  said  leasehold  estates  will 
not  extend  to  pay  ;  and  then  upon  trust,  to  pay  the  several  legacies 
or  sums  of  money  hereinbefore  given  or  bequeathed  to  public 
societies  or  institutions,  and  after  payment  thereof,  and  subject 
thereto,  upon  trust  to  sell,  dispose  of,  and  convert  the  whole 
residue  of  my  said  residuary  personal  estate  into  money,  and  to 
lay  out  and  invest  one  moiety,  or  half-part  thereof,  in  the  purchase 
of  capital  stock  of  9L  per  centum  Consolidated  Annuities,  at  the 
Bank  of  England,  in  the  joint  names  of  such  four  of  my  above- 
named  trustees."  Then  followed  trusts  for  certain  charities,  and 
provisions  for  the  administration  and  regulation  of  those  charities. 
And  in  conclusion,  the  testatrix  declared  that  the  several  trustees 
and  executors  appointed,  and  to  be  appointed  by  her  will,  and  their 
heirs,  executors,  &c.  should  be  charged  and  chargeable  only  with 
so  much  interest,  dividends,  and  annual  proceeds,  rents,  profits, 
money,  and  effects,  as  they,  and  each  and  every  of  them  respec- 
tively, should  actually  receive,  and  that  none  of  them  should  be 
answerable  or  accountable  for  the  acts,  receipts,  neglects,  or 
defaults  of  the  others  or  other  of  them  (the  joining  in  receipts 
or  doing  any  other  act  for  conformity  notwithstanding),  but  only 
for  his  own  acts,  &c.,  nor  for  any  banker,  broker,  &c.,  in  whose 
hands  the  trust  funds  should  be  deposited  for  safe  custody,  nor  for 
the  falling  in  value  of  the  trust  property,  nor  for  any  misfortune, 
loss,  or  damage  not  happening  through  their  own  wilful  default  or 
neglect;  and  that  each  of  the  said  trustees  and  executors,  and 
their  heirs,  &c.,  should  and  might,  out  of  the  monies  which  should 
come  to  their  respective  hands,  by  virtue  of  the  trusts,  retain  to 
and  reimburse,  for  himself  and  themselves  respectively,  and  allow 
to  his  and  their  co-trustee  and  co-trustees,  and  co-executor  and 
co-executors,  all  loss,  costs,  charges,  damages,  and  expenses,  which 
he,  they,  or  any  of  them  respectively,  should  or  might  suffer, 
sustain,  expend,  disburse,  be  at  or  be  put  unto,  for  or  on  account, 
or  by  reason  *of  the  will,  or  any  of  the  trusts  or  powers  thereof,  or  [  •661  ] 
otherwise  however  relating  thereto.  And  the  testatrix  nominated 
and  appointed  the  said  Joshua  Bussell,  Joseph  Clowes,  James 
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finsssLL      Gibson,  James  Smith,  and  Josiah  John  Lantley  the  younger,  her 

Olowbs.      executors  ;  and  revoked  all  other  wills,  &c. 

Joseph  Clowes,  who  was  named  in  the  will  as  an  executor,  died 
in  the  lifetime  of  the  testatrix.  The  testatrix  then  made  two 
codicils,  the  first  of  which  was  as  follows  :  ''  I  hereby  add  a  codicil 
to  this  my  last  will  and  testament.  I  appoint  Bichard  Clowes, 
Esquire,  of  Penton  Bow,  Walworth,  to  be  one  of  my  executors, 
instead  of  the  late  Joseph  Clowes,  Esquire,  his  father,  bequeathing 
to  the  said  Bichard  Clowes,  Esquire,  the  sum  of  1001.  And  I  also 
desire  that  Mr.  Josiah  John  Luntley  the  younger,  one  of  my 
executors  appointed  in  my  will,  be  also  appointed  to  value  what- 
soever property  and  effects  I  may  die  possessed  of,  and  to  dispose 
of  the  same  either  by  public  auction  or  private  sale,  to  carry  out 
the  purposes  of  my  will."  The  second  codicil  was  thus :  "  I  hereby 
add,  as  a  second  codicil  to  my  last  will  and  testament,  that  it  is  my 
wish  and  desire  that  my  executor,  Mr.  Josiah  John  Luntley  the 
younger,  should  be  paid  out  of  my  estate  all  fair  and  reasonable 
costs,  charges,  and  expenses  for  the  valuation  and  sale  of  my  pro- 
perty and  effects,  and  whatever  business  may  arise  out  of  the 
execution  of  my  will  and  codicils." 

The  testatrix  having  died  without  leaving  any  next  of  kin,  and 
the  produce  of  the  leaseholds  being  more  than  sufficient  to  satisfy 
the  purposes  mentioned  in  the  will  concerning  it,  the  question  was, 
whether  the  surplus  belonged  to  the  executors  for  their  own  use,  or 
to  the  Crown  ? 

Mr.  Spence  and  Mr,  Chandless,  for  the  plaintiff,  submitted 

that  the  bequest  of  the  [surplus  proceeds  of  the  leaseholds  was 

undisposed  of,  and  went  beneficially  to  the  executors  unaffected  by 

[652]       any  trust].    The  pecuniary  legacies  given  to  the  executors  were 

not  given  to  them  in  that  character :  they  were  unequal  in  amount. 

Mr.  Russell  and  Mr.  Speedy  for  the  executors  other  than  Bussell. 

Mr.  Twiss  and  Mr.  Wray^  for  the  Crown  : 

[  653  1  *    *    A  clear  intention  to  exhaust  the  whole  fund,  or  to  do 

anything  else  except  giving  it  to  the  executors,  has  always  been 
considered  sufficient  to  rebut  the  title  of  the  executors. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment.] 

Mr.  Spence^  in  reply. 
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The  Vigb-Ghanobllob  (after  reading  the  bequest  of  the  leasehold      Busssll 
property,  see  ante,  p.  856)  :  Clowbb. 

The  leasehold  property  thus  bequeathed,  has  proved  to  be  more 
than  sufficient  for  the  payment  of  the  debts  and  testamentary  and 
funeral  expenses  and  legacies,  which,  in  the  words  that  I  have 
read,  she  directed  to  be  paid  out  of  it ;  and  the  question  in  the  suit 
is,  as  to  the  title,  the  beneficial  title,  to  the  clear  surplus  of  it. 
The  claimants  are  the  executors  of  the  testatrix  on  the  one  hand, 
the  Crown  on  the  other,  the  testatrix  not  having  been  survived  by 
any  person  of  kin  to  her. 

Lnmediately  after  the  clause  which  I  have  read,  the  will  proceeds 
thus :  **  And  as  to  all  my  monies,"  &c.  (see  ante,  p.  856.  The 
Vicb-Chancbllob  read  to  the  words  *'  my  above-named  *trustee8  "  [  •esi  ] 
inclusive,  observing  that  the  investment  in  the  names  of  the  trustees 
was  to  be  for  certain  charitable  purposes  which  the  will  described ; 
and  that,  for  the  administration  and  regulation  of  this  charity,  the 
testatrix  gave  by  her  will  particular  directions.  His  Honour  then 
read  the  clause  for  the  indemnity  of  the  trustees.     See  ante,  p.  857). 

The  preceding  parts  of  the  will  do  not  appear  to  contain  any 
other  matter  worthy  of  notice  for  the  present  purpose,  than  that 
the  testatrix  (among  her  legacies)  gives  to  Mr.  Clowes,  Mr.  Gibson, 
Mr.  Smith,  Mr.  Luntley,  junior,  and  Mr.  Bussell  respectively  (by 
name)  unequal  legacies  in  the  passage  at  the  commencement  of  the 
will;  and  that  she  gives  certain  real  estates,  and  also  certain 
personalty,  specifically  to  Mr.  Clowes,  Mr.  Gibson,  Mr.  Smith,  and 
Mr.  Luntley,  junior  (by  name),  and  to  Mr.  Clowes,  Mr.  Gibson, 
and  Mr.  Luntley,  junior  (by  name),  upon  certain  specified  trusts  of 
different  kinds,  including  a  trust  for  sale  of  some  personalty,  but 
not  for  the  sale  of  any  real  estate. 

It  is  right,  however,  also  to  state,  that,  as  I  believe,  the  testatrix 
does  not  in  her  will,  before  the  commencement  of  the  general 
indemnity  clause,  and,  therefore,  except  in  those  passages  which  I 
have  verbatim  read,  does  not  anywhere  in  the  will,  describe  or 
mention  any  persons  or  person  as  her  executors  or  executor,  or 
mention  or  allude  to  her  having  any  executor,  or  her  appointment 
of  any,  or  intention  to  appoint  any. 

Mr.  Clowes  died  in  the  testatrix's  lifetime,  and  she  made  two 
codicils.  (His  Honour  here  read  the  codicils.)  In  this  state  of 
things  the  question  in  dispute  has  arisen;  and  first  it  has  been 
contended,  on  the  part  of  the  Crown,  that  the  words  ''  lands,  tene- 
ments, OP  hereditaments  "  in  the  passage  which  runs  thus,  ''  and 
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RusssLL  not  conBiBting  of  lands,  tenements,  or  hereditaments,  or  the  produce 
Clowes,  thereof,"  do  not  mean,  or  comprise,  or  refer  to,  leasehold  lands, 
[  ^666  ]  leasehold  "^tenements,  or  leasehold  hereditaments.  I  cannot  accede 
to  that  argument,  which,  in  my  opinion,  the  context  and  plain 
construction  of  the  will  render  inadmissible.  I  think  that  the 
testatrix  did  not  intend,  and  has  not  expressed  or  intimated  an 
intention,  to  give  the  surplus  in  question  arising  from  her  leasehold 
property  for  the  charitable  purposes  to  which  she  has  devoted  the 
general  residue  of  her  personal  estate,  and  has  either  in  effect 
given  the  beneficial  interest  in  that  surplus  of  the  leasehold 
property  to  her  executors  for  their  own  use,  by  force  of  the  appoint- 
ment of  them  to  the  executorship,  or  has  neither  disposed  nor 
professed  to  dispose  of  it  at  all. 

Do  we  then  find  on  the  face  of  her  will  and  codicils  taken 
together,  an  intention  disclosed  that  the  surplus  of  the  leasehold 
property  should  not  belong  to  her  executors  for  their  own  use  ?  for 
so  the  question  must,  I  suppose,  be  stated,  the  case  not  being 
affected  by  the  statute  mentioned  during  the  argument.  This 
question  I  think  it  convenient  to  consider  in  the  first  instance 
without  any  reference  to  the  appeal  in  Dawson  v.  Clark  (i),  and  as 
if  that  case  had  never  come  under  Lord  Eldon's  notice. 

The  rule  of  law,  then,  applicable  to  such  cases  as  the  present 
being,  as  I  suppose,  that  the  executors  are  entitled  beneficially  to 
that  portion  (if  any)  of  the  clear  personal  estate,  as  to  which  the 
testamentary  instruments  taken  together  do  not  exhibit  a  contrary 
intention,  the  burthen  of  showing  the  absence  of  such  a  contrary 
intention  is  not,  as  I  suppose,  incumbent  on  the  executors.  To 
that  rule,  if  existing,  the  Court  is  bound,  after  carefully  reading 
the  whole  of  the  testamentary  dispositions,  to  give  effect,  and, 
holding  an  even  hand  between  the  parties,  not  to  be  eager,  or 
prone,  or  inclined  rather  to  construe  than  not  to  construe  the 
instruments  as  exhibiting  such  an  intention. 

The  counsel  for  the  Crown  have  not  suggested  that  an  argument 
[  *666  ]      against  the  executors'  claim  here  is  furnished  by  *the  codicils,  or 
either  of  them ;  and,  taking  the  whole  of  the  testamentary  instru- 
ments together,  and  having  referred  to  some  of  the  authorities 
(among  which  I  have  looked  at  Dawson  v.  Thome  (2)),  I  think  that 

(1)  11  B.  H.  188  (15  Yes.  409;  18  secure  the  continuanoe  of  services 
Yes.  247).  performed  by  him  in  the  lifetime  of  the 

(2)  3  Euss.  235 ;  where  a  bequest  testator  and  not  as  a  gift  annexed  to 
was  made  to]  an  executor  in  order  to  the  executorship. — 0.  A.  S» 
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the  Crown  has  taken  a  correct  view  of  the  codicils  in  this  respect,  Rusbbll 
and  that  they  do  not  bear  against  the  executors  in  the  dispute.  I  CLowsfiL 
think  the  same  of  the  general  clause  in  the  will  for  the  indemnity 
and  reimbursement  of  the  trustees  and  executors.  The  clause  is 
of  a  common  kind,  and  it  is  plain  that  under  every  possible  view  of 
the  will,  onerous  duties  of  a  fiduciary  nature  might  have  to  be 
discharged,  at  some  expense  or  risk  of  expense,  by  the  trustees 
and  executors  respectively,  as  trustees  and  executors  respectively. 
There  was  an  indemnity  clause  in  Pratt  v.  Sladden,  and  it  may  not 
be  immaterial  on  the  branch  of  the  subject  upon  which  I  am  now 
speaking,  to  say,  that  some  observations  by  Lord  Eldon  upon  such 
a  clause  are  to  be  found,  18  Yes.  254  (i). 

But  it  has  been  contended  for  the  Crown  that  neither  of  the  four 
persons  who  were  the  legatees  in  trust  of  the  leasehold  property 
could,  if  neither  of  them  had  been  appointed  an  executor,  have 
claimed  a  beneficial  interest  in  the  surplus  in  question,  and  that, 
therefore,  the  executors,  of  whom  they  were  four,  cannot  as 
executors  claim  such  a  beneficial  interest — or,  in  other  words,  that 
the  language  of  the  gift  and  provisions  respecting  the  leasehold 
property  is  sufficient  to  show  that  the  executors  were  intended  to 
be  excluded  from  any  beneficial  interest  in  the  surplus. 

I  do  not,  I  confess,  feel  the  force  of  this  argument  in  the  present 
instance.  I  agree  that  generally,  if  not  universally,  in  cases  of 
this  kind,  where  one  executor  is  by  construction  excluded  from 
claiming  beneficially  as  executor,  his  co-executor  must  be  held  to 
be  so  too.  But  as  the  question  here  is,  whether  any  one  of  the 
executors  is  by  construction  so  excluded,  and  as,  in  considering 
that  question,  we  must  or  *may  look  at  every  part  of  the  testa-  [  *657  ] 
mentary  provisions,  the  positions  of  Mr.  Bussell  and  Mr.  Bichard 
Clowes  ought,  for  the  present  purpose,  I  do  not  say  to  be  considered 
as  conclusive,  or  nearly  conclusive,  but  not  to  be  disregarded.  I 
do  not,  however,  know  that  the  executors'  case  here  requires  aid 
from  the  remark  (possibly  material)  that  the  legatees  in  trust  were 
not  the  only  executors,  or  from  the  remark  (perhaps  also  material) 
that  the  question  arises  upon  a  specific  bequest.  Assuming  that 
the  will  exhibits  an  intention  that  the  four  legatees  in  trust  should 
not,  as  the  express  legatees  of  the  leaseholds  should  not  by  the 
mere  force  of  the  express  gift  to  them  of  the  leaseholds,  take  any 
beneficial  interest,  that  is,  I  apprehend,  a  proposition  importantly 
different  from  the  proposition  that  the  will  exhibits  an  intention 
(1)  See  11  B..B.  at  pp.  191,  192. 
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RuBssLL  that  the  four,  though  executors,  should  not  take  any  beneficial 
Clowes,  interest  in  any  part  of  the  produce  of  the  leaseholds  as  executors. 
An  exclusion  from  a  claim  in  one  character  does  not  necessarily 
imply  an  exclusion  in  every  other.  In  the  present  case,  if  the 
leasehold  estates  had  been,  as  they  are,  excluded  from  the  residuary 
gift,  but  had  also  not  been  bequeathed  at  all,  nor,  except  for  that 
purpose  of  exclusion,  mentioned  at  all,  the  executors  must,  I 
suppose,  have  taken  them  beneficially  (subject  or  not  subject 
primarily  to  the  debts,  funeral  and  testamentary  expenses,  and 
some  of  the  legacies) ;  and  yet,  among  the  residuary  legatees  in 
trust  excluded  in  that  character  from  the  leaseholds  are  the 
executors — an  observation  which  has  brought  to  my  mind  (perhaps 
not  irrelevantly)  the  remarks  made  by  Sir  W.  Gbiimt  and  Lord 
Eldon  upon  the  exception  of  the  plate  in  Langham  v.  Sandford  (i). 
This  indeed  has  not  been  denied  by  the  counsel  for  the  Crown,  who 
have  not  suggested  that  an  executor  may  not  take  beneficially  by 
force  of  being  appointed  executor,  as  well  a  chattel  expressly 
excluded  from  a  residuary  gift  to  a  person  other  than  himself,  and 
not  expressly  given  at  all,  as  a  residue. 
[  658  ]  The  case  of  Dawson  v.  Clark,  considered  as  decided  on  the 

ground  on  which  Sir  W.  Grant  decided  it,  was  certainly,  I  con- 
ceive, one  less  strong  in  the  executors'  favour  than  the  present. 
His  language,  however,  in  p.  416  of  the  report  in  Mr.  Yesey's  15th 
volume,  seems  so  apposite  in  this  instance,  that  I  will  venture  to 
borrow  it.  He  says,  "  The  executors  were  held  trustees  for  the 
next  of  kin.  Certainly  they  were  so  held  in  that  case,  as  appears 
by  the  Begistrar's  book,  though  not  in  the  report ;  but  the  words  in 
that  case  were,  *  to  my  executors  hereinafter  named : '  so  it  was  in 
the  character  of  executors  that  they  took  the  property  in  trust, — 
they  had  it  in  no  other ;  and,  in  the  same  character  in  which  it 
was  given  to  them,  the  trusts  were  imposed  upon  them.  Li  that 
character  they  could  not,  therefore,  claim  beneficially.  There 
were  other  expressions,  indicating  that  the  testator  considered  them 
as  bearing  throughout  the  character  of  trustees;  but  here  the 
devise  is  to  the  two  executors,  by  their  names,  without  any  refer- 
ence whatsoever  to  their  character  of  executors,  with  which  at  that 
time  they  were  not  clothed.  There  is  no  connexion  between  the 
appointment  of  executors  and  this  trust  in  the  first  part  of  the  will ; 

(1)  Viz.,  that  a  specific  bequest  of  bequest  and  did  not  indicate  any 
furniture  (except  plate)  to  an  executor  intention  to  exclude  him  from  taking 
merely   denoted  the   extent   of   the  •  undisposed  of  residue. — O.  A.  S. 
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nor  are  there  any  words  accompanying  their  appointment,  or      Russell 
subsequent  to  it,  which  imply  that  the  testator  considered  them  as      clowks. 
subject,  in  that  character,  to  any  other  trust  than  the  law  imposed 
upon  them,  or  as  having  any  other  interest  than  that  which  the 
law  gives  them.    They  are,  therefore,  entitled  to  the  residue  for 
their  own  benefit." 

The  accurate  and  eminent  person  whose  language  this  is,  did 
not,  of  course,  use  it  without  being  fully  aware  that  every  portion 
of  the  will  before  him  became  together  at  one  and  the  same  instant, 
and  not  otherwise,  the  effective  expression  of  the  testator's  testa- 
mentary intention,  so  far  as  it  could  be  expressed  effectively  in  his 
lifetime.  Woollett  v.  Harris  {i)  was  considered  by  Sir  J.  Leach 
(who  decided  it)  *not  to  be  governed  by  Dawson  v.  Clark,  and  does  [  ^659  ] 
not,  I  think,  govern  the  present  case ;  nor,  as  I  conceive,  does 
Oldham  v.  Carleton(2).  Acceding  entirely  to  the  reasohing  and 
observations  of  Sir  W.  Grant  in  Pratt  v.  Sladden  (8)  I  must  say, 
that  I  consider  this  testatrix  as  not  having  expressed  or  indicated 
an  intention  that  her  executors,  or  that  any  of  them,  should  not 
take  for  their  own  use  the  surplus  in  contention — a  conclusion 
which  I  think  not  at  variance  with  authority. 

The  last  remark,  however,  as  well  as  all  else  that  I  have  said,  is 
(I  repeat)  to  be  taken  as  subject  to  the  considerations  arising  from 
Lord  Eldon's  observations  upon  the  appeal  in  Dawson  v.  Clark.  As 
is  well  known,  he  affirmed  Sir  W.  Grant's  decree  upon  a  ground 
different  from  that  on  which  Sir  William  Grant  had  pronounced 
it ;  nor  is  there,  I  am  apprehensive,  a  possibility  of  denying  that, 
from  his  Lordship's  language  in  discussing  the  case,  it  is  to  be 
gathered  (to  say  the  least)  that  probably  the  leaning  of  his  mind 
was,  or  would  have  been,  against  the  executors  in  a  case  such  as  the 
present. 

It  is  this  that  has  made  the  question  between  the  parties  before 
me  one  of  great  pressure  (almost  of  distress)  to  my  mind.  Cer- 
tainly, from  the  case  at  the  Bar,  as  I  have  said,  the  case  of 
Dawson  v.  Clark  appears  to  me  materially  distinguishable,  and 
that  in  a  manner,  as  far  as  the  ground  of  Sir  William  Grant's 
judgment  is  concerned,  less  favourable  to  the  claim  of  the  Grown 

(1)  5  Madd.  452.  "Where  the  (3)  14  Ves.  193;  where  the  testator 
executors  are  to  take  the  whole  estate  made  his  executors  trustees  of  part  of 
and  effects  upon  trust  they  are  his  property  for  specified  purposes  and 
neoeesanly  excluded  from  all  beneficial  left  the  residue  undisposed  of :  Held, 
interest  in  any  part  of  it." — 0.  A.  S.  that  the  executors  were  entitled  to  the 

(2)  2  Cox,  399.  residue.— 0.  A.  S.     . 
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BUS8BLL      than  to  the  claim  of  the  executors  here:  nor,  perhaps,  was  it 

Olowrs.      absolutely  necessary  for  his  Lordship,  taking  the  ground  that  he 

•  took,  to  say  whether  he   considered  the  ground  taken  by   Sir 

William  Grant  sufficient  or  insufficient.     Still  the  words  in  the 

report  in  18  Yes.  are  the  words  of  Lord  Eldon;  and,  as  such, 

whether  extra-judicial,  or  not  extra-judicial,  whether  strictly  and 

directly,  or  not  strictly  and  directly,  bearing  on  a  case  such  as  the 

[  •660  ]       *present,  carry  with  them  a  weight  which  I  hope  that  I  feel  as  I 

ought. 

But  I  have  before  me  the  judgment  of  Sir  W.  Grant  in  Dawson 
V.  Clarke  and  the  judgment  also  in  Southhouse  v.  Bate  of  the  same 
learned  person,  who,  upon  the  latter  occasion,  (more  than  two  years 
y  after  Lord  Eldon  had  finally  disposed  of  Dawson  v.  Clark),  thus 
expressed  himself :  "  A  distinction  was  attempted  to  be  made  with 
respect  to  the  personal  property  in  favour  of  the  executors,  on  the 
ground  of  my  opinion  in  Dawson  v.  Clark.  I  do  not  know  whether, 
upon  the  appeal,  the  Lord  Chancellor  meant  absolutely  to  over- 
rule that  opinion,  but  from  the  note  with  which  I  have  been 
furnished,  it  is  clear  that  he  did  not  concur  in  it.  Had  I  been 
aware  that  it  would  have  been  thought  liable  to  so  much  doubt,  I 
should  have  stated  more  fully  the  reasons  upon  which  I  thought, 
and  still  think,  that  the  executors,  as  such,  would  have  been 
entitled,  even  if  it  had  been  decided  that  they  did  not  take  by 
the  direct  bequest." 

Believing,  therefore,  as  I  do,  that  Sir  W.  Grant  would  have  con- 
sidered the  present  case  one  at  least  as  strong  in  the  executors' 
favour  as  Dawson  v.  Clark,  entertaining  also  myself  the  opinion 
that  the  executors  here  are  right,  and  not  considering  that  I  am 
bound  to  decide  against  them,  I  have,  though  after  much  hesita- 
tion, mainly  occasioned  by  Lord  Eldon's  remarks  in  Dawson  v. 
Clark,  and  with  much  doubt,  arising  chiefly  from  the  same  source, 
come  to  the  conclusion  that  my  decision  in  this  case  ought  to  be 
against  the  Crown ;  and  I  so  dispose  of  the  cause. 


1846.  ATTOKNEY-GENERAL  v.  GLASGOW  COLLEGE. 

-^""W^;  "l  (2  Coll.  C.  C.  665-714.) 

Knight  [Kevbrsbd  on  appeal  to  the  House  of  Lords,  as  reported  under  the 

Bbuok,  V..0.  title  of  Glasgow  College  v.  The  Attomey-Qeneral,  in  1  H.  L.  C.  800.] 

[665] 
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STONE  V.  HAERISON.  i846. 

(2  CoU.  0.  C.  716—718 ;  S.  0.  15  L.  J.  Oh.  421 ;  10  Jur.  609.)  Julyjl^  21. 

A  testator  gave  200?.  a-year  to  S.  for  her  life,  and  after  her  decease  he       ^^^^S^p 
gave  6,666/.  ISs.  4rf.  Consols,  to  be  divided  equally  among  such  of  her  ^^^^^  ^"^' 
children  as  should  attain  twenty-one.    S.  survived  the  testator,  and  died,         ^        ^ 
leaving  six  children,  five  of  whom  had  attained  twenty-one  in  her  lifetime : 
Held,  that  the  testator's  residuary  legatee  was  excluded  from  claiming  any 
portion  of  the  dividends  of  the  fund. 

Gbobob  Harrison  gave  instractions  for  a  will,  which  were  put  in 
writing,  and  were  partly  as  follows :  **  He  desires  to  give  to  his 
sister,  Mary  Page,  widow,  an  annual  sum  of  200Z.  daring  her 
natural  life;  and  after  her  decease,  he  desires  that  the  same  annual 
sum  be  continued  to  her  two  sons,  Daniel  Charles  Sogers,  and 
William  Henry  Harrison  Page,  during  their  joint  natural  lives. 
He  desires  to  give  to  the  said  Daniel  Rogers  an  annual  sum  of 
200Z.  during  the  term  of  his  natural  life,  and  after  his  decease,  the 
same  annual  sum  of  2002.  to  be  continued  to  his  wife  during  the 
term  of  her  natural  life,  for  her  sole  and  separate  use  and  benefit ; 
and  after  the  decease  of  both  of  them,  he  desires  that  the  sum  of 
6,666Z.  18^.  id.  91.  per  cent.  Consolidated  Bank  Annuities,  be  trans- 
ferred equally  among  such  of  their  children  as  shall  attain  the  age 
of  twenty-one  years,  which  sum  of  6,6662.  18«.  id.  will  produce  an 
annucd  sum  of  2002.  He  desires  to  give  to  his  nephew,  Samuel 
Harrison,  an  annual  sum  of  2002.  during  his  life,  &c. ;  to  his  great 
niece,  Mrs.  Stone,  wife  of  Mr.  Robert  Stone,  of  High  Street, 
Marylebone,  an  annual  sum  of  2002.  during  her  life  for  her  separate 
use ;  and  after  her  decease,  he  gives  the  sum  of  6,6662.  IQs.  4d. 
Consolidated  82.  per  cent.  Bank  Annuities  to  be  divided  equally 
among  such  her  children  as  shall  attain  the  age  of  twenty-one 
years.  (Then  followed  legacies  to  the  son  and  three  daughters  of 
Mr.  John  Stone  and  others).  Gives  all  his  real  and  copyhold  estates 
to  the  said  Daniel  Charles  Rogers,  his  heirs  and  assigns,  for  ever. 
Appoints  his  nephew,  Samuel  Harrison,  and  the  said  Daniel  Charles 
Rogers,  and  Robert  Stone,  executors.  Gives  to  Mr.  John  Stone  the 
interest  of  1,0002.  during  his  life,  and  after  his  decease,  the  principal 
sum  of  1,0002.  to  such  of  his  said  three  daughters  as  shall  attain 
the  age  of  twenty-one  years.  Gives  the  residue  of  his  property  *to  [  '716  ] 
the  said  Daniel  Charles  Rogers.  These  instructions  the  testator 
desires  may  be  formed  into  a  will,  and,  until  then,  that  they  should 
be  considered  as  his  last  will  and  testament.  Dated  this  8th  day  of 
April,  1821." 
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Stoks  The  testator  died  a  few  days  after  the  date  of  these  instructions, 

Habbison.     which  were  proved  as  a  will  by  all  the  executors. 

The  sum  of  6,666Z.  18«.  4d.  Consols  was  set  apart  by  the  execu- 
tors,  and  the  dividends,  amountinf^  to  2002.  per  annum,  were  paid 
to  Mrs.  Stone,  the  wife  of  Robert  Stone,  during  her  life.  She  died 
on  the  7th  May,  1845,  leaving  six  children  surviving  her,  five  of 
whom  had  attained  the  age  of  twenty-one :  she  had  had  no  other 
child  who  lived  to  attain  that  age.  Before  her  death  five-sixths  of 
the  fund  were  sold  out  and  paid  to  the  adult  children. 

The  bill  filed  on  behalf  of  the  infant  child,  a  daughter,  prayed  a 
declaration  that  the  remaining  one-sixth  share,  and  the  dividends 
due  thereon  since  the  death  of  Mrs.  Stone,  and  all  future  dividends 
which  should,  during  the  minority  of  the  plaintiff,  become  due  upon 
the  said  share,  would  belong  to  the  plaintiff  in  case  she  should 
attain  her  age  of  twenty-one  years ;  and  in  case  of  her  death  under 
that  age,  would  belong  to  the  other  five  children.  And  the  bill 
prayed  the  usual  directions  for  investment,  &c. 

Mr.  RtuaeU  and  Mr.  Campbeil,  for  the  plaintiff,  contended  that 
the  gift  of  the  6,6662.  198.  4d.  Consols  vested  in  the  five  children, 
who  amongst  them  took  the  whole.  If  the  youngest  child  attained 
twenty-one,  the  share  in  question,  together  with  the  accumulated 
dividends  upon  it  since  the  death  of  Mrs.  Stone,  would  belong  to 
her :  if  she  did  not  attain  that  age  it  would  go  to  the  other  children. 
The  fund  was  separated  from  the  residue  of  testator's  estate  at  the 
time  of  his  decease.    *    *    ♦ 

[  717  3  Mr.  Wigram,  for  the  residuary  legatee,  submitted  that  the 

dividends  on  the  share  in  question,  from  the  time  of  Mrs.  Stone*s 
death  till  the  youngest  child  should  attain  twenty-one,  fell  into  the 
residue.  He  cited  Wyndham  v.  Wyndham  (i),  Shawe  v.  Cunliffe  (2), 
Leake  v.  Robinson  (8),  and  Harris  v.  Lloyd  (4). 

Mr.  Moore  appeared  for  the  executors. 

The  Yice-Chancbllor  : 

My  impression  is,  that  as  there  were  children  who  had  attained 
twenty-one  at  the  death  of  Mrs.  Stone,  it  was  a  gift  to  them,  sub- 
ject to  opening  and  letting  in  the  other  child  upon  her  attaining 
twenty-one.    I  think  that  it  would  be  unsafe,  in  this  case,  to  rely  on 

(1)  3  Br.  C.  C.  58.  (3)  16  E.  E.  168  (2  Mer.  364). 

(2)  4  Br.  C.  C.  143.  (4)  24  E.  E.  68  (T.  &  E.  310). 
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the  circninstance  of  the  testator  having  taken  this  fand  out  of  his       stone 
estate  for  the  benefit  of  Mrs.  Stone.    I  will,  however,  give  the  matter    habrisok. 
farther  consideration. 

July  21. 

Thb  Vicb-Ghancbllor  : 

I  have  reconsidered  the  will  in  this  cause,  and  in  addition  to 
the  cases  mentioned  at  the  Bar,  Wyndham  v.  Wyndham,  Shawe  v. 
Cunliffe,  Leake  v.  Bohinson,  and  Harris  v.  Lloyd,  of  which  I  question 
neither,  I  have  looked  at  various  authorities  of  a  different  kind,  the 
bearing  of  which  upon  the  construction  of  the  will  appeared  to 
me  possible.  Among  them  I  may  mention,  Taylor  v.  Johnson  (i), 
ElUson  V.  Airey{2),  Shepherd  v.  Ingram  {^)y  Mills  v.  Nor7is{4.),  [•^IS] 
Whitbread  v.  Lord  St.  John  (6),  OUbert^v,  Boorman  (6),  Davidson  v. 
Dallas  (7),  Defflis  v.  Goldschmidt  (s). 

It  struck  me  that  these,  or  some  of  them,  might,  as  well  as  others 
which  I  need  not  enumerate,  be  thought,  perhaps,  relevant.  On 
the  whole,  I  remain  of  opinion  that  the  testator's  great-niece,  the 
wife  of  Mr.  Bobert  Stone,  having  survived  the  testator,  and  having 
left  at  her  decease  children,  of  whom  some,  though  not  all,  had 
attained  majority  in  her  lifetime,  the  residuary  legatee  is  excluded 
from  claiming  any  portion  of  the  dividends  subsequent  to  her 
decease  upon  the  6,6662.  18«.  4d.  Three  per  cent.  Consols,  given 
'*  after  her  decease,"  '^  to  be  divided  equally  among  such  her 
children  as  shall  attain  the  age  of  twenty-one  years." 

With  any  question,  if  there  was  a  question,  between  the  child 
who  had  not,  and  the  children  who  had,  attained  majority  in  the 
lifetime  of  Mrs.  Stone,  the  residuary  legatee  has  nothing  and  had 
nothing  to  do. 

I  say  "  if  there  was  a  question,"  because  the  adult  children  have 
consented  that  the  minor  shall,  in  the  event  of  attaining  majority, 
be  considered  as  entitled  to  an  equal  share,  and  this  from  the  death 
of  their  mother,  for  which  the  decree  is  to  provide.  I  collected 
that  there  was  not  any  child  of  Mrs.  Stone  that  died  in  her  lifetime 
having  attained  majority. 

(1)  2  P.  Wms.  604.  (6)  7  R.  E.  366  (10  Ves.  152). 

(2)  1  Ves.  Sen.  111.  (6)  8  R.  R.  137  (11  Ves.  238). 

(3)  Ambl.  448.  (7)  9  R.  R.  350  (14  Ves.  576). 

(4)  6  11.  R.  56  (5  Ves.  335).  (8)  13  R.  R.  259  (19  Ves.  666). 
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1846.  NORRIS  V.  NORRIS. 

July  17,  21.  ^2  Coll.  C.  C.  719—721 ;  S.  0.  15  L.  J.  Ch.  420;  10  Jur.  629.) 

Ekioht  Testator  bequeathed  to  his  wife  as  follows :  '*  All  my  interest  in  my  House 

B  CB,    .-  ^^  Lavender  Hill,  the  furniture,  books,  pictures,  wines,  dba  &c.'*     After 

[  719  ]  i^e  di^te  Qf  )^ig  ^jn  the  testator  removed  from  Lavender  Hill  to  Spencer 

Lodge,  taking  with  him  furniture,  books,  pictures,  wines,  and  plate.     He 

afterwards  purchased  more  of  these  articles,  and  died  at  Spencer  Lodge : 

Held,  that  his  wife  was  entitled  to  the  furniture,  books,  pictures,  wines, 

and  plate  which  he  had  at  the  time  of  his  death. 

Jambs  Norris,  by  his  will,  dated  the  14th  February,  1882,  in 
which  he  described  himself  as  of  Lavender  Hill,  stockbroker,  after 
appointing  his  brothers  his  executors,  and  bequeathing  certain 
pecuniary  legacies,  proceeded  with  his  will  thus :  **  1  bequeath  to 
my  brother,  Plaisted  Norris,  the  policy  on  my  life  in  the  London 
Life  Association.  To  my  beloved  wife  I  give  all  my  interest  in  my 
house  at  Lavender  Hill,  the  furniture,  books,  pictures,  wines,  &c,  &c. 
All  the  rest  of  my  property,  of  whatever  description  it  may  be,  I 
leave  to  my  executors,  in  trust  to  be  by  them  laid  out  and  invested 
as  in  their  discretion  may  be  best ;  the  interest  and  income  arising 
therefrom  to  be  paid  to  my  wife  during  the  term  of  her  natural  life, 
or  so  long  as  she  does  not  contract  another  marriage."  At  her 
decease  or  re-marriage,  the  testator  gave  the  last-mentioned  fund 
to  his  children. 

The  testator,  at  the  time  of  making  his  will,  lived  in  a  house  at 
Lavender  Hill,  in  which  he  had  an  interest  of  twelve  years  to  come 
in  an  unexpired  underlease.  He  had  in  his  house  furniture,  books, 
pictures,  wines,  plate,  and  plated  articles.  He  afterwards  removed  to 
a  house,  of  which  he  purchased  the  fee-simple,  called  Spencer  Lodge, 
taking  with  him  the  property  which  he  had  at  Lavender  Hill.  He 
afterwards  purchased  other  articles  of  the  same  nature  as  those  before 
mentioned.    He  died  at  Spencer  Lodge,  on  the  Ist  December,  1888. 

The  bill,  filed  by  the  widow,  prayed  administration  of  the  testator's 
efifects. 

The  principal  question  at  the  hearing  of  the  cause  was,  whether 
the  plaintiff  was  entitled  to  anything,  and  what,  under  the  words, 
"  the  furniture,  books,  pictures,  wines,  &c.  &c.*' 

[  720  ]  Mr.  Swanston,  for  the  plaintiff,  contended  that  she  was  entitled 

to  all  articles  coming  within  the  above  description,  which  the 
testator  had  at  the  time  of  his  death,  notwithstanding  their  removal 
to   Spencer  Lodge:    Colleton  v.  Garth  {i).  Land  v.   Devaynes{2)^ 

(1)  38  R.  E.  70  (6  Sim.  19).  (2)  4  Br.  C.  C.  637. 


VOL.  Lxx.]       1846.     CH.    2  COLL.  C.  C.  720—721.  369 

Cunningham  v.  Ross  (i) ;  and  that  plate  and  plated  articles  passed       Nobbis 
under  the  word  "  furniture  :  "  Kelly  v.  Powlet  (2).  Nobbis. 

Mr.  RoU,  Mr.  Qlasse^  and  Mr.  Goldfinch,  for  the  defendants. 

The  Yice-Ghancellob  : 

My  impression  at  present  is,  that  it  would  be  giving  too  strong  an 
effect  to  the  position  of  the  words,  and  to  the  definite  article,  to  hold 
that  the  words  are  local.  I  think  that  there  is  enough  to  create 
conjecture  and  suspicion  on  that  point,  but  no  more.  I  think  that 
it  is  a  general  gift.  If  my  opinion  should  alter,  I  will  stop  the 
decree. 

Thb  Vicb-Chancbllor  :  July  2l. 

I  have  reconsidered  the  will  in  this  case,  and  have  not  changed 
the  opinion  which  I  had  at  the  close  of  the  argument.  There  may 
be  room  to  suspect  or  conjecture,  that,  in  using  the  expressions 
"  the  furniture,  books,  pictures,  wines,  &c.,  &c.,"  the  testator  had 
in  his  mind  only  such  effects,  within  the  description,  as  were  then, 
or  as  at  his  death  might  be,  in  the  dwelling-house  then  occupied  by 
him ;  especially  when  their  place  in  the  will  is  observed.  But  the 
expressions  themselves  have  not  necessarily  so  restricted  a  meaning 
— ^have  not  necessarily  any  local  reference.  It  would,  I  think,  be 
giving  too  much  weight  to  the  use  of  the  definite  article,  and  the 
particular  position  of  the  phrase,  so  to  confine  the  construction. 
The  language  must,  I  conceive,  be  taken  to  have  been  used  ^generally,  [  *72]  ] 
not  with  regard  to  any  particular  place,  nor  with  regard  only  to  such 
"  furniture,  books,  pictures,  wines,  &c.,  &c."  as  he  had  when  he 
made  his  will. 

Declare,  that,  according  to  the  true  construction  of  the  testator's 
will,  the  specific  legacies,  contained  in  such  will,  of  articles  described 
by  the  words,  "  the  furniture,  books,  pictures,  wines,  &c.  &c.,"  com- 
prised such  articles  and  things  of  a  like  nature  as  were  belonging  to 
the  said  testator  at  the  time  of  his  death,  and  that  plate  and  plated 
articles  were  included  under  the  words  '*  furniture,  books,  pictures, 
wines,  &c.  &c." 

(1)  2  Ga.  temp.  Lee,  272.  (2)  AmbL  605. 
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1846.  SAVILL  V.  SAVILL. 

'^''^i^^^'  YOUNG  V.  SAVILL. 

Knight  (2  CoU.  C.  C.  721—728 ;  S.  C.  11  Jur.  723.) 

Bbuce,  V.-C. 

[  721  1  Upon  the  marriage  of  a  man  with  an  infant  ward  of  Court,  who  was 

entitled  jointly  with  her  sister  to  real  and  personal  estate  held  by  trustees 

in  undivided  moieties,  he  with  the  sanction  of  the  Court  covenanted  that 

upon  the  wife  coming  of  age  her  real  property  should  be  settled  upon 

himself  and  herself,  and  the  children  of  the  marriage,  with  an  ultimate 

limitation,  in  default  of  issue  of  the  marriage,  to  the  heirs  of  the  wife;  he 

also  settled  the  personal  property  in  the  same  manner,  except  that  there 

was  an  ultimate  limitation  in  default  of  issue  to  the  next  of  kin  of  the  wife. 

The  marriage  took  effect,  the  wife  attained  twenty-one,  and  about  a  month 

after  the  marriage  died,  without  issue,  and  without  executing  a  settlement 

of  the  real  estate,  leaving  her  sister,  who  was  also  an  infant  ward  of  Court, 

her  sole  heiress  and  next  of  kin  :  Held,  that  the  surviving  sister  could  not 

compel  a  conveyance  to  herself  of  her  deceased  sister's  moiety  of  the  real 

estate  without  making  compensation  to  the  husband  for  his  loss  of  that 

interest  in  the  real  estate  which  he  would  have  taken  under  the  settlement, 

had  it  been  executed  by  the  wife. 

Joseph  Sayill,  being  seised  in  fee  of  certain  freehold  and  copy- 
hold estates,  and  possessed  of  a  considerable  personal  estate,  by  his 
will,  dated  in  May,  1822,  devised  all  his  real  estate  to  trustees,  upon 
trust,  subject,  in  aid  of  his  personal  estate,  to  the  payment  of  his 
debts  and  legacies,  for  all  his  children  then  born,  or  to  be  born,  who 
should  live  to  attain  the  age  of  twenty-one  years,  and  their  heirs  as 
tenants  in  common;  and  after  directing  that  all  his  outstanding 
personal  estate  should  be  got  in  and  converted  into  money,  and 
invested  in  Government  or  real  securities  in  England,  he  directed 
that  his  trustees  should  stand  possessed  of  his  residuary  personal 
estate  upon  the  same  trusts,  as  nearly  as  possible,  as  were  declared 
concerning  his  real  estate. 

After  the  date  of  his  will  the  testator  purchased  other  freehold 
estate.  The  testator  died  in  January,  1828,  leaving  two  infant 
[  •722  ]  daughters,  Josephine  Isabella  and  Elizabeth  ^Catherine,  who  were 
his  only  children  and  co-heiresses-at-law.  In  December,  1828,  a 
suit  Savill  v.  Savill,  was  instituted  on  behalf  of  the  infante,  for  the 
administration  of  the  testator's  estate,  and  for  the  appointment  of  a 
guardian,  &c. ;  and  in  July,  1829,  the  usual  decree  was  made. 

In  1840,  Elizabeth  Catherine  Savill,  being  still  an  infant,  married 
James  Parker.  Previously  to  the  marriage,  proposals  were  laid 
before  the  Master,  by  Mr.  Parker,  for  the  settlement  of  his  intended 
wife's  fortune.  By  those  proposals  her  whole  fortune,  except  certein 
articles  of  plate  and  china,  was  to  be  settled  as  follows,  viz. :  the 
real  estates  to  be  conveyed  to  the  use  of  trustees  during  the  joint 
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lives  of  the  intended  husband  and  wife,  upon  trust,  to  pay  the  rents 
and  profits  to  the  intended  wife  for  her  life  to  her  separate  use,  with- 
out power  of  anticipation,  with  remainder  to  the  use  of  the  intended 
wife  for  her  life,  with  remainder  to  trustees  to  preserve,  &c.,  with 
remainder  to  the  use  of  the  intended  husband  for  his  life,  with 
remainder  to  the  use  of  the  children  of  the  marriage,  as  the  intended 
husband  and  wife,  or  as  the  survivor,  should  by  deed  or  will  appoint, 
with  remainder,  in  default  of  appointment,  to  the  use  of  the  children 
as  tenants  in  common  in  fee,  with  further  limitations  for  the  benefit 
of  the  surviving  children  in  case  of  any  dying  under  the  age  of 
twenty-one  and  without  leaving  issue ;  with  an  ultimate  limitation 
to  the  use  of  the  intended  wife  in  fee :  the  personal  estate  to  be 
settled  for  the  benefit  of  the  intended  husband  and  wife  during  their 
lives  in  the  same  manner  as  the  real  estate,  and  after  the  death  of 
the  survivor  upon  trust  for  the  children  of  the  marriage,  as  the 
intended  husband  and  wife,  or  the  survivor  of  them,  should,  in 
manner  before  mentioned,  appoint ;  in  default  of  appointment,  for 
the  children  of  the  marriage,  who,  being  sons,  should  attain  twenty- 
one,  or  being  daughters  should  attain  that  age,  or  marry,  &c. ;  and 
if  there  should  be  no  child  to  take  a  vested  interest,  then,  if  the 
intended  wife  should  survive  her  husband,  for  her  absolutely ;  if 
otherwise,  then  as  she  ^should  by  deed  or  will  appoint,  and  in  default 
of  such  appointment  in  trust  for  her  next  of  kin,  as  if  she  had  died 
a  widow  and  intestate ;  such  next  of  kin  to  take  according  to  the 
Statute  of  Distributions. 

These  proposals  having  been  duly  approved  by  the  Master,  an 
indenture,  in  the  nature  of  marriage  articles,  dated  in  June,  1840, 
was  executed  by  Mr.  Parker,  whereby  he  covenanted  that  in  case 
the  intended  marriage  should  take  efifect  he  would,  when  and  as 
soon  as  Elizabeth  Catherine  Savill  should  attain  the  age  of  twenty- 
one  years,  and  at  the  costs  of  her  fortune,  make  and  execute,  and 
use  his  best  endeavours  to  procure  the  said  Elizabeth  Catherine 
Savill  to  make,  execute,  and  acknowledge  a  settlement  of  all  her 
fortune  mentioned  and  referred  to  in  the  Master's  report  and  in  the 
proposals  (except  the  plate  and  china),  to  the  uses  and  upon  the 
trusts,  and  with,  under,  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  in  such  proposals  declared  concerning  the 
same,  subject  to  the  approbation  of  the  Master  in  every  respect ; 
and  that  immediately  after  the  solemnization  of  the  marriage,  and 
in  the  meantime  and  until  such  settlement  should  be  made  and 
executed,  all  the  estate,  right,  title,  and  interest  of  or  to  which  he 
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should  in  his  marital  right  become  seised,  possessed,  or  entitled  in 
such  fortmie,  or  any  part  thereof  (except  as  aforesaid),  should  be 
held  and  applied  to  and  upon  the  same  uses,  tmsts,  intents,  and 
purposes,  to  and  upon  and  for  which  the  same  would  be  held  and 
ought  to  be  applied  if  the  said  Elizabeth  Catherine  Savill  had  then 
attained  the  age  of  twenty-one  years,  and  the  settlement  thereinbefore 
covenanted  to  be  made  and  executed  had  been  made  and  executed. 

Elizabeth  Catherine  Savill  having  married  Mr.  Parker  soon  after 
the  execution  by  him  of  this  indenture,  attained  her  age  of  twenty- 
one  on  the  6th  January,  1841 .  On  the  8rd  of  the  following  Februaiy 
she  died,  without  ever  having  had  any  children,  and  without  having 
executed  "^any  settlement  of  the  real  estate  or  any  appointment  of 
the  personal  estate  comprised  in  the  before-mentioned  proposals  and 
articles ;  and  letters  of  administration  of  her  estate  were  granted 
to  her  husband.  Mrs.  Parker  left  her  sister,  Josephine  Isabella 
Savill  (i),  her  heiress-at-law,  and  her  said  sister,  and  her  mother, 
Catherine  Hooper,  and  W.  H.  Hooper  and  Caroline  Elisabeth 
Hooper,  her  brother  and  sister  by  the  half-blood,  her  next  of  kin. 

In  July,  1841,  Josephine  Isabella  Savill,  being  still  an  infant, 
married  Henry  Tuffhell  Young.  Articles  for  the  settlement  of  her 
fortune  were  made  under  the  sanction  of  the  Court,  in  favour  of 
herself,  her  husband  and  children. 

The  bill  filed  in  the  second-mentioned  cause  by  Mrs.  Young  against 
the  trustees  under  the  testator's  will,  and  against  James  Parker  and 
others,  prayed  that  the  whole  of  the  devised  real  estates  of  the 
testator  remaining  unsold,  and  of  the  descended  estates,  might  be 
conveyed  to  the  trustees  of  the  plaintiff's  marriage  articles,  upon 
the  trusts  of  those  articles ;  and  that  one  moiety  of  the  testator's 
residuary  personal  estate  might  be  assigned  to  the  last-mentioned 
trustees  upon  the  same  trusts,  and  the  other  moiety  to  trustees,  to 
be  held  upon  the  trusts  of  the  proposals  and  articles  made  and 
executed  by  the  defendant  Parker. 

The  defendant,  Parker,  by  his  answer  stated  that  he  was  ready 
and  willing  to  confirm  and  carry  into  effect  the  proposals  and  articles 
entered  into  by  him  as  to  all  the  personal  estate  comprised  therein, 
upon  the  condition  and  in  consideration  of  the  plaintiff  and  all  other 
necessary  parties  confirming  the  same,  as  to  all  the  real  estate  com- 
prised therein,  and  executing  such  conveyances  and  assurances  as 
might  be  necessary  for  that  purpose  ;  but  otherwise,  he,  the  defen- 
dant, claimed  and  insisted  upon  his  right  to  receive  and  retain  to  his 
(1)  '*  Parker  "  in  the  original  report. 


VOL,  Lxx.]       1846.    CH.    2  COLL.  C.  C.  724—726. 


878 


own  use  all  the  personal  estate  to  which,  at  the  time  of  his  marriage 
with  Elizabeth  Catherine  Savill  she  was  in  any  manner  entitled, 
freed  and  discharged  from  the  trusts  to  which  the  same  was  intended 
*to  have  been  assured,  pursuant  to  such  proposals  and  articles. 

Mr.  Russell  and  Mr.  WUcock,  for  the  plaintiff,  contended  that 
the  defendant,  Parker,  could  not  maintain  the  equity  insisted  on  by 
his  answer,  inasmuch  as  it^was  by  his  own  act  and  default  that 
the  legal  estate  in  the  realty  had  descended  to  the  plaintiff. 

Mr.  Bacon  and  Mr.  Stevens^  for  the  other  next  of  kin  of  Mrs. 
Parker,  cited  Simson  v.  Jones  (i),  Lloyd  v.  Lloyd  (2). 

Mr.  Swanston  and  Mr.  Siinton  for  the  defendants,  Mr.  Young 
and  his  child. 

Mr.  Lambert  for  the  trustees  of  the  plaintiff's  marriage  articles. 

Mr.  Wigram,  Mr.  Humphry,  and  Mr.  Roundell  Palmar,  for  the 
defendant  Parker,  contended,  first,  that  the  Court  would  not  decree 
a  partial  execution  of  the  articles ;  they  must  be  executed  wholly  or 
not  at  all.  The  articles  were  a  contract  made  by  the  Court ;  and 
the  Court  would  take  care  that  its  own  contract  was  carried  into 
full  effect.  Thellusson  v.  Woodford  (s),  Qreen  v.  Green  (4),  Goring 
V.  Nash  (5).  Secondly,  that  the  plaintiff  and  the  other  next  of  kin 
of  Mrs.  Parker,  being  merely  volunteers,  and  not  within  the  con- 
sideration of  the  articles,  were  not  entitled  to  have  the  articles 
executed  for  their  benefit  in  a  court  of  equity.  Pulvertoft  v. 
Pvlvertoft  (6),  Johnson  v.  Legard  (7),  Davenport  v.  Bishopp  (8), 
Jefferys  v.  Jefferys  (9),  Colyear  v.  Countess  of  *Mvlgrave  (10),  Price  v. 
Boston  (11),  Godsal  v.  Webb  (12),  Meek  v.  Kettlewell  (i3).  And  that  the 
doctrine  as  to  the  failure  of  performance  of  the  contract  on  one  side 
not  putting  an  end  to  the  contract  on  the  other,  is  confined  to  objects 
within  the  marriage  consideration.  See  dicta  of  Lord  Cottbnham, 
in  Lloyd  v.  Lloyd ;  Archer  v.  Pope  (14).  Thirdly,  that,  supposing 
the  consideration  to  extend  to  the  next  of  kin,  and  the  Court  to  have 


(1)  2  Eu88.  &  My.  365. 

(2)  45  E.  E.  25  (2  My.  &  Cr.  192). 

(3)  9  E.  E.  175  (13  Ves.  209). 

(4)  13  E.  E.  277  (2  Mer.  86). 

(5)  3  Atk.  186. 

(6)  11  E.  E.  151  (18  Ves.  84,  92). 

(7)  24  E.  E.  56  (T.  &  R  281). 

(8)  60  E.  E.  234  (2  Y.  &  C.  C.  C. 


451). 

(9)  54  B.  E.  249  (Or.  &  Ph.  138). 

(10)  44  E.  E.  191 ;  Pref.  v.  (2  Keen, 
81). 

(11)  4B.  &Ad.  433. 

(12)  44  E.  E.  198  (2  Keen,  99). 

(13)  58  E.  E.  137  (1  Hare,  464). 

(14)  2  Ves.  Sen.  523. 
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jurisdiction  to  enforce  the  contract  in  their  favour,  it  could  only,  as 
regarded  the  plaintiff,  be  by  way  of  election.  The  plaintiff  could 
not  repudiate  the  settlement  as  to  the  realty,  and  enforce  it  as  to 
the  personalty  :  Bigland  v.  Huddleston  (i),  Chettcynd  v.  Fleetwood  (2), 
Setan  v.  Smith  (s),  Moore  v.  BtUler  (4),  Crofton  v.  Ormnby  (o). 

Mr.  Wilcock,  in  reply. 

Thb  Yicb-Chancbllob  : 

Among  the  causes  before  me  on  this  occasion,  is  the  cause  in 
which  the  proposals  and  articles  for  a  settlement  in  contemplation 
of  the  marriage  of  Mrs.  Parker,  then  a  ward  of  this  Court,  were 
approved  by  the  Court,  a  circumstance,  perhaps,  not  immaterial. 
She  never  had  any  issue,  and  has  been  survived  by  her  husband, 
who  is  her  administrator.  The  persons  who  were  her  next  of  kin 
at  her  death  were  her  sole  heiress-at-law,  and  others. 

Mr.  Parker,  who,  subject  to  any  contract  that  may  have  been 
made  concerning  his  wife's  personal  estate,  has  the  sole  title  to  his 
wife's  personal  estate,  is  willing  to  abide  by  the  proposals  and 
articles,  provided  that  all  their  terms  and  provisions  be  carried 
into  effect,  as  they  would  have  been  *if  he  and  Mrs.  Parker,  in  her 
lifetime,  after  her  majority,  had  joined  in  making  a  settlement 
conformably  to  the  proposals  and  articles. 

The  heiress-at-law,  and  her  husband,  insist  on  withdrawing  the 

real  estate  from  the  proposals  and  articles,  and  are  entitled  to  do 

so.    For  this  the  other  next  of  kin  are  not  answerable  and  are  not 

to  blame.    But  one  question  is,  whether  the  rights  of  the  issue  of 

the  marriage  being  out  of  the  case  (for  there  was  not  any  issue  of 

the  marriage),  the  next  of  kin,  who  are  "  volunteers,"  or  in  a  sense 

*'  volunteers,"  can  be  allowed  in  these  suits  to  claim  the  benefit  of 

part  of  the  contract  against  the  husband,  who  is  not  permitted  to 

have  the  benefit  of  the  whole  of  it.    And  my  opinion  is,  that,  there 

having  been  no  issue  of  the  marriage,  the  next  of  kin  have  not  a 

for  her  husband  for  life  (if  he 
survived  her),  with  remainder  to 
her  children  equally,  under  the 
erroneous  belief  that  it  belonged  to 
her  absolutely:  Held,  that  the  chil- 
dren could  not  daim  the  benefit  of  the 
release  unless  they  gave  effect  to  the 
settlement. — ^0.  A.  S. 

(4)  2  Sch.  &  Lef.  249,  267. 

(5)  9  B.  B.  107  (2  Sch.  d  Lef.  583). 


(1)  3  Br.  C.  C.  285. 

(2)  4  Br.  P.  C.  435. 

(3)  11  Sim.  59.  A  plain  case  of 
election  under  a  marriage  settlement 
by  which  the  intended  wife  released 
an  absolute  charge  upon  real  estate 
{held  in  trust  for  herself  for  life 
with  remainder  equally  between  her 
children),  and  also  agreed  to  settle 
other  property  (held  upon  the  same 
trusts  as  the  real  estate)  upon  trust 
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better  eqaity  to  take  from  him  the  personal  estate,  for  the  purposes 
of  the  proposals  and  articles,  when  the  real  estate  is  withdrawn 
from  the  proposals  and  articles,  than  he  has  to  keep  out  of  their 
inflaence  so  much  at  least  of  the  personal  estate  as  may  be  suffi- 
cient to  compensate  him  for  that  interest  in  the  real  estate  which 
the  proposals  and  articles  purport  to  give  him,  but  which  he  is  not 
allowed  to  have. 


Sayill 

r. 
Sayill. 

YOUNO 

Savtll. 


Declare,  that  the  real  estate  of  the  late  E.  G.  Parker,  deceased,  is 
not,  and  has  not  been  since  her  decease,  affected  by  the  proposals 
and  articles  for  a  settlement  made  and  executed  on  the  occasion  of 
her  marriage  with  the  defendant,  James  Parker.  And  the  defendant, 
James  Parker,  in  his  own  right  and  as  administrator  of  the  said 
E.  C.  Parker,  consenting  to  abide  by  the  said  proposals  and  articles 
as  to  the  personal  estate  of  the  said  E.  C.  Parker,  subject  to  being 
compensated  out  of  the  interest  of  her  next  of  kin  therein  for  the 
interest  in  the  real  estate  of  the  said  E.  C.  Parker,  agreed  or 
intended  to  be  provided  for  him  by  the  said  proposals  and  articles, 
refer  it  to  the  Master  to  inquire  whether  it  is  for  the  benefit  of  the 
plaintiff,  Josephine  Isabella  Young,  and  also  whether  it  is  for  the 
benefit  of  the  children  of  the  said  Josephine  Isabella  Young,  to  elect 
to  take  the  real  estate  of  the  said  E.  C.  Parker,  discharged  of  the 
proposed  settlement,  or  to  elect  to  confirm,  in  all  respects,  the  said 
proposed  settlement.  And  in  prosecuting  such  inquiry,  the  Master 
is  to  assume,  that,  in  the  event  of  an  election  not  being  made  by 
the  parties  interested  in  the  real  ^estate  to  confirm  the  said  pror 
posed  settlement,  the  interest  of  the  next  of  kin  in  the  personal 
estate,  which  was  the  subject  of  the  said  proposed  settlement,  will 
be  liable  to  make  compensation  to  the  defendant,  James  Parker, 
for  the  interest  in  the  real  estate  intended  to  be  provided  for  him 
by  the  said  proposed  settlement ;  and  that,  as  between  the  several 
next  of  kin  of  the  said  E.  G.  Parker,  the  share  or  interest  of  the 
plaintiff,  Josephine  Isabella  Young,  in  the  said  personal  estate,  will 
be  primarily  liable  to  make  good  such  compensation.  But  the 
preceding  direction  is  to  be  without  prejudice  to  any  question  to  be 
submitted  to  the  Gourt  after  the  Master  shall  have  made  his  report. 
And  let  the  Master  inquire  how,  and  by  what  means,  and  under 
what  circumstances  it  happened  that  a  settlement  was  not  made 
conformably  with  the  said  proposals  and  articles.  And  none  of 
the  parties  objecting,  let  the  sum  of  &c.,  be  paid  to  the  defendant, 
James  Parker.    And  let  the  dividends  to  accrue  on  the  sum  of  1151. 
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stock,  and  1,4722.  17«.  stock,  &c.,  be  paid  to  the  defendant,  James 
Parker,  during  his  life,  or  until  further  order.  And  let  the 
defendant,  James  Parker,  be  at  liberty  to  receive  the  income  of  the 
other  personal  estate  which  was  the  subject  of  the  said  proposals 
and  articles  during  his  life,  or  until  further  order.  But  the  direc- 
tions for  payment  to  the  said  James  Parker,  to  be  without  prejudice 
to  any  question.  .  .  . 


1846. 
July  29,  dU 

Kkioht 
Bbuoe,  V.-C. 

[728] 


[  •729  ] 


SMITH  V.   BARNEBY. 

(2  Coll.  C.  C.  728—739 ;  8.  C.  10  Jur.  748.) 

A  testator,  after  devising  certain  freehold  estates  in  trust  for  A.  in  strict 
settlement,  with  remainder  to  B.,  in  strict  settlement,  with  remainder  to 
his  own  right  heirs,  gave  leasehold  and  copyhold  property  (of  the  nature  of 
personalty)  upon  trusts  similar  thereto,  yet  so  that  the  same  should  not 
vest  absolutely  in  any  child  of  a  tenant  for  life,  unless  such  child  should 
attain  twenty-one,  '*  and  so  that,  in  default  of  any  person  becoming 
entitled  thereto  under  this  my  will,  the  same  shall  be  in  trust  for  my 
personal  and  not  my  real  representative."  And  the  testator  gave  the 
residue  of  his  personal  estate  to  his  wife,  and  appointed  her  sole  executrix 
of  his  will.  Upon  the  death  of  all  the  tenants  for  life  without  issue,  a 
question  arose,  as  to  the  devolution  of  the  leasehold  and  copyhold  estates, 
between  the  next  of  kin  of  the  testator  at  the  time  of  his  death,  his 
next  of  kin  at  the  time  of  the  death  of  the  surviving  tenant  for  life,  and 
the  representative  of  the  widow :  Held,  that  the  representative  of  the  widow 
was  entitled,  to  the  exclusion  of  both  classes  of  next  of  kin,  since  she  took 
either  as  persond  desigiiata  under  the  limitation  or  as  residuary  legatee. 

The  words  **  personal  represeutative,''  or  the  words  *' legal  personal 
representative/'  must  ordinarily  and  prima  facie  be  taken  to  mean 
''executors  or  administrators." 

Thomas  Newkham,  by  his  will,  after  stating  that  he  confirmed 
his  marriage  settlement,  whereby  he  was  entitled,  after  the  decease 
of  his  dear  and  loving  wife,  Penelope  Newnham,  and  failure  of 
issue  by  her,  to  certain  real  estates  in  fee,  gave,  devised,  and 
bequeathed  all  his  freehold,  leasehold,  and  copyhold  estates,  not 
included  in  his  marriage  settlement,  *to  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature  of 
the  property,  upon  trust,  as  to  his  lands  in  Blomsgrove,  to  raise 
700Z.  for  a  particular  purpose,  and  subject  thereto  for  his  said  wife 
Penelope,  her  heirs  and  assigns.  And  as  to,  for,  and  concerning 
all  other  his  freehold,  leasehold,  and  copyhold  hereditaments  so 
given  to  his  trustees,  upon  trust,  that  his  said  trustees  should  pay 
and  perform  the  rents,  covenants,  and  services  to  which  the  lease- 
hold and  copyhold  part  of  the  premises  might  be  liable,  and  subject 
thereto,  upon  trust,  to  permit  the  rents  and  profits  of  the  said 
freehold,  leasehold,  and  copyhold  premises  to  be  received  by  his 
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said  wife  Penelope,  and  her  assigns,  daring  so  many  years  of  the       Smith 

estate  therein  as  she  might  live,  with  power  to  cut  timber,  &c.     babxebt. 

And  after  the  decease  and  failure  of  issue  of  his  wife,  the  testator 

gave  all  his  lands,  tenements,  and  hereditaments,  as  well  those 

included  as  those  not  included  in  his  marriage  settlement,  (except 

those  which  he  had  given  to  his  wife  absolutely),  to  the  same 

trustees,  upon  trust,  as  to  the  leasehold  and  copyhold  parts  of  the 

said  premises,  to  pay  and  perform  the  rents,  covenants,  and  services 

with  or  to  which  the  same  were  respectively  charged  or  liable,  &c., 

and  subject  thereto  upon  the  trusts  after  mentioned.    And  as  to, 

for,  and  concerning  all  such  parts  of  the  testator's  messuage  and 

estates  in  the  parishes  of  Broadwas  and  Doddenham,  as  were  in 

the  nature  of  freehold,  in  trust,  to  permit  his  niece,  Charlotte 

Elizabeth  Steward,  and  her  assigns,  during  her  life,  to  receive, 

have,  and  take  the  rents,  issues,  and  profits  thereof,  and  after  her 

decease  in  trust  for  her  first  and  other  sons  severally  and  successively 

in  tail,  with  remainder  in  trust  for  her  daughters  as  tenants  in 

common  in  tail,  with  similar  limitations  over  in  favour  of  the 

testator's  niece   and  nephew,  Mary  Ann   Steward  and  Thomas 

Steward,  and  their  issue  respectively,  with  an  ultimate  limitation 

in  trust  for  the  testator's  own  right  heirs.     And  as,  to,  for,  and 

concerning  *all  such  parts  of  the  testator's  estates  in  Broadwas  and       [  *730  ] 

Doddenham,  as  were  leasehold  and  copyhold,  "  Upon  such  trusts, 

and  for  such  intents  and  purposes,  as,  allowing  for  the  different 

nature  and  quality  of  the  estates,  will  best  and  nearest  correspond 

with  the  trusts,  intents,  and  purposes  hereinbefore  by  me  declared, 

of  the  freehold  part  of  my  said  messuage  and  other  hereditaments 

at  Broadwas  aforesaid,  so  that  the  said  leasehold  and  copyhold 

estates  may  be  enjoyed  by  the  person  or  persons  for  the  time  being 

entitled  under  this  my  will  to  the  said  freehold  part  of  the  said 

messuage  and  other  hereditaments,  and  may  go  along  with  the 

same,  so  far  as  the  rules  of  law  and  equity  will  permit ;  yet  so 

nevertheless  that  the  said  leasehold  and  copyhold  estates  shall  not, 

as  to  the  effect  or  purpose  of  transmission,  vest  absolutely  in  any 

child  of  any  person  hereby  made  tenant  for  life,  unless  such  child 

shall  live  to  attain  the  age  of  twenty-one  years,  and  so  that  in 

default  of  any  person  becoming  entitled  thereto  under  this  my 

will,  the  same  shall  be  in  trust  for  my  personal  and  not  my  real 

representative." 

The  testator  then,  after  giving  the  trustees  certain    powers, 
authorising  them,  with  the  consent  of  the  widow,  to  sell  and  grant 
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Smith  leases  of  the  freehold  and  copyhold  estates  thereinbefore  given  and 
Babn'ebt.  bequeathed,  gave  and  bequeathed  to  his  said  wife  Penelope,  her 
.  ^executors,  administrators,  and  assigns,  discharged  from  his  debts, 
all  and  singular  his  carriage  and  horses,  plate,  linen,  household 
furniture,  wines,  live  and  dead  stock,  crops  and  effects  whatsoever, 
at,  in,  or  upon  or  belonging  to  his  dwelling-house  at  Broadwas 
Court,  and  the  buildings  and  lands  held  therewith  at  the  time  of 
his  decease,  for  her  and  their  own  use  and  benefit.  Also,  he  gave 
to  his  said  wife  Penelope,  all  his  money  and  securities  for  money, 
and  all  other  his  personal  estate  and  effects  whatsoever,  and  where- 
soever, except  what  he  had  otherwise  disposed  by  that  his  will, 
upon  trust,  to  sell,  call  in,  and  convert  into  money  such  part 

[  *78i  ]  thereof  as  should  not  ^consist  of  money,  and  by  and  out  of  the 
monies  to  arise  thereby  and  of  which  he  should  die  possessed,  to 
pay  his  debts  and  funeral  expenses,  and  the  expenses  of  proving 
that  his  will ;  and  in  the  next  place,  to  retain  to  herself  to  her  own 
proper  use  and  benefit,  the  sum  of  8,000{.,  with  interest  thereon, 
after  the  rate  of  41.  10«.  per  cent,  to  be  computed  from  his  decease, 
and  then  to  pay  the  sum  of  1,000Z.  unto  the  said  trustees,  their 
executors  and  administrators,  upon  the  trusts  after  mentioned,  and 
in  case  there  should  remain  any  surplus  of  the  said  trust  monies 
after  payment  of  his  debts  and  funeral  expenses  and  the  expense  of 
proving  his  will  and  the  two  legacies  of  8,000Z.  and  1,0002.,  then  he 
gave  and  bequeathed  such  surplus  to  his  said  wife  Penelope,  her 
executors,  administrators,  and  assigns,  for  her  and  their  own  proper 
use  and  benefit.  Provided  always,  and  he  did  thereby  expressly 
declare  his  will  and  mind  to  be,  that,  in  case  the  residue  which 
should  remain  of  the  said  trust  monies  after  payment  of  his  said 
debts,  funeral  and  testamentary  expenses,  should  prove  insufScient 
to  pay  his  said  legacies  of  8,000Z.  and  1,000Z.,  then  his  said  trustees 
should,  within  twelve  months  after  his  decease,  or  as  soon  after  as 
conveniently  might  be,  by  sale,  mortgage,  or  other  disposition  of  all 
or  any  part  of  the  freehold,  leasehold,  and  copyhold  estates  therein- 
before by  him  devised  and  bequeathed,  levy,  and  raise  and  pay,  the 
said  several  sums  8,000{.  and  1,000{.,  or  such  part  thereof  respec- 
tively as  the  said  residuary  trust  monies  should  prove  insufScient 
to  pay  as  aforesaid ;  anything  thereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  And  the  testator  appointed 
his  said  wife  his  sole  executrix. 

The  copyholds  mentioned  in  the  will  were  held  for  lives,  and 
were  descendible  to  executors. 


VOL.  Jjx.]      1846.    CH.    2  COLL.  C.  C.  731—788.  879 

The  testator  died  soon  after  the  date  of  his  will,  leaving  his  wife       SMrrn 
Penelope,  his  nephew,  Thomas  Steward,  who  was  his  heir-at-law,     babnebt. 
and  his  nieces,  Charlotte  Elizabeth  and  *Mary  Anne  Steward,  who,  *   E  •732  ] 
with  their  brother,  Thomas  Steward,  were  his  next  of  kin,  surviving 
him. 

The  widow  died  in  1821. 

The  nephew  and  nieces  died  after  the  widow's  death,  withoat 
leaving  issue ;  Charlotte  Elizabeth  being  the  survivor. 

Upon  a  bill  filed  by  the  trustees,  praying  the  directions  of  the 
Court,  the  principal  question  was,  who  were  entitled  to  the  copy- 
hold and  leasehold  estates  under  the  trust  for  "my  personal  and 
not  my  real  representative ;  "  whether,  first,  the  widow  as  residuary 
legatee  of  the  testator ;  secondly,  the  next  of  kin  of  the  testator 
living  at  his  death  ;  or  thirdly,  his  next  of  kin  living  at  the  d^ath 
of  the  surviving  tenant  for  life. 

Mr.  Swanston  and  Mr.  E.  O.  White;  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Campbellf  for  the  personal  representative 
of  the  widow : 

*  ♦  The  words  "  personal  representative  *'  in  the  singular  are 
more  favourable  to  the  residuary  legatee  than  *"  personal  repre-  [  *73S  ] 
sentatives  "  would  be ;  showing  that  the  object  was  to  contrast  that 
person  with  the  heir.  But  under  the  words,  in  the  plural,  there 
would  have  been  a  trust  for  the  residuary  legatee;  the  words 
"personal  representatives"  being  analogous  to  "executors  and 
administrators :  "  per  Sir  James  Wiobam  in  HoUowayy.  Clarkson  (i), 
Taylor  v.  Beverley  (2),  Price  v.  Strange  (3),  Saberton  v.  S keels  (4). 
The  case  of  Baines  v.  Ottey  (6),  seems  adverse,  but  there  the  words 
"  to  or  amongst"  precede  the  words  "  personal  representatives." 

Supposing  the  widow  not  to  be  entitled  as  residuary  legatee,  she 
would  be  entitled  to  a  distributive  share  with  the  next  of  kin: 
Cotton  V.  Cotton  (6).  [The  testator  could  not,  by  the  words 
"  personal  representative,"  in  the  singular,  mean  a  class ;  it  was 
persond  deaignata:  Collier  v.  Squire  (7),  WaUis  v.  Taylor  (8).] 

(1)  62  R  B.  217  (2  Hare,  521,  523).  Baines  y.  Oitey,  it  had  been  found  to 

(2)  66  E.  R  22  (1  Coll.  108).  accord    with    the    judgment,    which 

(3)  22  R  R  266  (6  Madd.  159).  states  the  limitation  to  be  to  <'repre- 

(4)  32  R  R  284  (1  Buss.  &  My.  sentatives  *'  in  the  plural. 
587).  (6)  50  R  R.  99  (2  Beav.  67). 

(5)  36  R  B.  352  (1  My.  &  K.  465).  (7)  27  B.  B.  11:^  (3  Buss.  467). 
It  was  stated  at  the  Bar,  that,  upon  (8)  42  B.  R  167  (8  Sim.  241). 
examination  of  the  original  will  in 
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Smith  Mr.  Russell  and  Mr.  Giffard^  for  the  representatives  of  Thomas 

Babn'bbt.  and  Mary  Ann  Steward : 

The  persons  entitled  by  consangainity  at  the  testator's  death 
[•7S4]      take  as  tenants  in  *common.    *    *     The  word  "representative" 
must  be  construed  in  its  ordinary  legal  sense,  according  to  the 
statute :  \_Mounsey  v.  Blamire  (l),  Long  v.  BlackaU  (2)]. 

Mr.  Teed  and  Mr.  Faber,  for  the  representatives  of  Charlotte 
Elizabeth  Steward: 

It  would  be  inconsistent  to  hold  that  the  widow  is  persond 
designata  by  the  words  "personal  representative;"  for  in  other 
parts  of  the  will  she  is  designated  by  other  expressions.  Wherever 
the  testator  speaks  of  her  in  her  representative  character,  he  calls 
her  executrix ;  when  he  gives  her  the  residue,  it  is  to  her  by  name, 
and  to  her  executors,  administrators,  and  assigns.  Under  the 
words  "personal  representative,"  the  next  of  kin  living  at  the 
testator's  death  are  entitled:  Robinson  v.  Smith (s),  WaUer  v. 
Makin  (4),  Jennings  v.  OaUimore  (6) ;  and  they  take  in  joint  tenancy : 
Withy  V.  Mangles  (6),  Boydell  v.  QolighUy  (7). 

Mr.  Lee  and  Mr.  Chapman  Barber,  for  the  next  of  kin  living 
at  the  death  of  the  surviving  tenant  for  life  : 

It  is  not  certain  that  the  word  "  personal "  does  not  apply  to 
some  substantive  understood,  as  "estate,"  or  "representatives;" 
[•736]  *the  adjective  " real "  agreeing  with  "representative."  However, 
the  words  "  personal  representative  "  cannot  be  applied  to  the  wife 
as  persona  designata^  in  a  will  framed  like  the  present,  where  she 
is  continually  mentioned  by  name,  with  the  addition,  in  many 
instances,  of  words  of  endearment,  as  "  my  dear  and  loving  wife," 
&c.  The  testator  could  only  have  intended  to  give  his  wife  a  life 
interest  in  the  leasehold  and  copyhold ;  otherwise,  why  should  he 
have  given  the  trustees  a  power  of  sale  in  her  lifetime,  with  her 
consent ;  the  produce  of  the  sale  to  be  settled  to  the  same  uses  as 
the  freehold?  Then  there  is  an  inconsistency  in  including  the 
leasehold  and  copyhold  estate  in  a  residuary  clause,  out  of  which 
they  are  clearly  excepted.  If  the  widow  could  not  take  either  as 
persona  designata,  or  under  the  residuary  clause,  the  next  of  kin 

(1)  28  B.  R.  133  (4  Eu88.  384).  (5)  3  B.  R.  77  (3  Ves.  146). 

(2)  4  B.  B.  73  (3  Ves.  486).  (6)  55  B.  B.  106  (4  Beav.  358). 

(3)  38  E.  B.  78  (6  Sim.  47).  (7)  65  E.  B.  597  (14  Sim.  327). 

(4)  6  Sim.  148.  See  60  B.  B.  101 .  n. 
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will  take  exclusively  of  the  widow:  Bailey  v.  Wright  {i).  Bridge  v.       Smith 
Abbot  (2).    And  the  time  of  ascertaining  the  next  of  kin  will  be  at     babnbbt. 
the  death  of  the  surviving  tenant  for  life:  Jones  v.  Colbeck{d), 
Bird  V.    Wood  {4),  Briden  v.   Hewlett  (6)^   Clapton  v.  Bul7ner{e), 
Minter  v.  Wraith,  Marsh  v.  Marsh  (7). 

Mr.  Bolt  and  Mr.  HaUett,  for  the  defendants,  in  the  same 
interest  as  the  last  preceding,  cited  Cooper  y.  Denison  (8). 

The  Vicb-Chancbllob  :  July  si. 

It  is  likely  that  the  draft  of  the  will  in  this  case  after  it  had  been 
settled  was  altered  by  a  different  hand,  and  not  in  its  altered  state 
submitted  to  the  person  who  had  originally  settled  it.  Whether, 
however,  this  conjecture  is  well  or  ill  founded,  the  instrument  for 
construction  is,  of  course,  merely  the  will  as  it  stands ;  the  question 
in  the  cause  being,  what  is  the  meaning  of  the  *words  ''  in  trust  [  *736  ] 
for  my  personal  and  not  my  real  representative,"  which  the 
document  contains. 

The  word  ''personal"  being  an  adjective,  the  substantive  to 
which  it  belongs  is  "representatives"  understood,  or  ''representa- 
tive" expressed.  If,  instead  of  either  of  those  two  words,  the 
substantive  were  "  estate  "  understood,  that  would,  I  apprehend,  be 
decisive  against  the  claims  of  each  class  of  the  next  of  kin,  as  the 
widow  was  sole  residuary  legatee.  Now,  whatever  may  be  thought 
of  the  single  word  "  representative,"  or  "  representatives,"  or  of 
the  expression  "  legal  representative  "  or  "  legal  representatives," 
I  apprehend  that  the  words  "  personal  representative,"  or  the 
words  "  legal  personal  representative,"  mean  ordinarily,  and  must 
prima  facie  be  taken  to  intend,  an  executor  or  administrator,  that  is, 
a  representative  in  law  as  to  personal  estate ;  not  a  kinsman  or 
kinswoman,  not  a  wife  or  husband,  not  a  person  entitled  by  statute 
to  claim  distribution.  Generally,  also,  and  primd  facie,  as  I 
suppose,  a  bequest  made  to  a  "  personal  representative,"  when  the 
expression  is  so  interpreted,  must  be  understood  as  made  to  that 
representative  not  for  his  or  her  own  benefit  necessarily,  but  for  the 
purposes,  whatever  they  may  be,  for  which  he  or  she  holds,  or 
would  hold,  the  general  personal  estate  of  the  individual  whom  he 
or  she  is  described  as  personally  representing. 

(1)  18  B.  B.  151  (18  Yes.  49).  (5)  39  B.  B.  146  (2  My.  &  K  90). 

(2)  3  Br.  C.  C.  224.  (6)  51  B.  B.  287  (5  My.  &  Or.  108). 

(3)  6  B.  B.  207  (8  Ves.  38).  (7)  1  Br.  C.  C.  293. 

(4)  25  B.  B.  238  (2  Sim.  &  St  400).  (8)  60  B.  B.  346  (13  Sim.  290). 
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Smith  If  such  are  the  meaning  and  effect  of  the  language  of  the  will 

babnebt.     before  me,  the  dispute  in  the  cause  decides  itself  certainly  against 

the  testator's  next  of  kin  of  each  class,  and  in  favour  wholly  of  his 

widow,  who  was  his  sole  executrix,  and  also  his  sole  residuary 

legatee. 

Of  course,  however,  the  context  of  a  will  containing  the  words 
"  personal  representative  "  or  "  personal  representatives,"  may  be 
such  as  to  render  it  necessary  or  proper  to  read  them  as  importing 
consanguinity,  or  as  referring  to  a  distribution,  though  there  is  no 
intestacy,  such  as  would  take  place  had  there  been  an  intestacy ; 
[  *737  ]  and  the  question  ^before  me  is,  whether  in  the  present  instance  the 
will  is  to  be  construed  in  either  of  these  two  latter  modes. 

It  lies,  I  conceive,  on  those  alleging  the  propriety  of  either  of 
these  modes  of  interpretation,  to  show  that  the  testator's  intention 
is  plainly  so— to  show  more  than  a  doubt ;  since  raising  only  a  doubt, 
they  leave  his  expression  in  possession  of  its  proper  force.  The 
manner  in  which  the  testator  uses  it  in  connexion  with  the  expres- 
sion "  heirs "  or  "  real  representative,"  or  in  contrast  to  that 
expression,  makes  the  contention  against  the  widow's  exclusive 
right  neither  absurd  nor  unfair,  but  does  not,  I  think,  afford 
sufficient  proof,  or  a  sufficiently^  strong  argument,  against  her. 
Having  made  particular  dispositions  of  his  real  estate,  of  which 
the  ultimate  was  in  favour  of  his  right  heirs,  he  makes  similar 
dispositions  of  the  personalty  in  question,  substituting  only  for  the 
ultimate  disposition  in  favour  of  his  ''real  representative"  (by 
which  term  he  alludes  to  his  right  heirs)  an  ultimate  disposition 
in  favour  of  his  "personal  representative."  I  cannot  venture  to 
infer,  merely  from  thence,  against  the  proper  meaning  of  the  words 
"personal  representative,"  that  they  must  be  taken  to  import 
consanguinity,  because  heirship  is  by  consanguinity. 

In  a  possible  state  of  circumstances,  the  limitation  in  favour  of 
the  testator's  right  heirs  might,  I  assume,  have  had  some  operation 
and  effect,  although  he  died  before  the  recent  Will  Act ;  but  as 
circumstances  are  and  were,  the  limitation  has  not,  and  can  never 
have,  any  operation  or  effect,  has  never  had  any,  and  could  not, 
by  the  happening  of  his  death  at  any  other  time  than  the  time 
when  it  did  happen,  have  had  any. 

The  gift  to  his  heirs  in  this  case,  if  it  was  a  gift,  was  a  specific 
gift  of  an  interest  in  a  specific  subject  to  the  person  or  persons 
who  would  have  taken  that  interest  if  there  had  been  no  specific 
disposition  of  it. 
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To  apply  the  same  or  an  analogous  construction  to  the  gift  *to       Smith 
the  personal  representative,  in  one  sense  confers  on  the  widow     barmeby. 
half,  though  only  half,  of  the  fund  in  dispute,  but  in  another  sense,       [  *738  j 
confers  on  her,  as  executrix  and  residuary  legatee,  the  whole.    For, 
if  the  limitation  in  question  is  to  be  read  as  a  limitation  in  favour 
of  the  person  who  would  have  taken  the  subject  in  the  absence  of 
any  specific  disposition  of  it,  she  is  that  person  for  every  beneficial 
as  well  as  legal  purpose,  in  my  opinion,  notwithstanding  the 
observations  that  have  been  made  on  the  form  and  particular 
language  of  the  residuary  bequest ;  since  the  widow  was  certainly, 
as  I  conceive,  generally,  as  well  as  solely,  the  residuary  legatee. 

What,  in  the  event  of  the  testator  having  survived  his  nephew 
and  nieces,  and  died  without  leaving  any  kindred,  would  have  been 
thought  of  a  claim  by  the  Grown  or  the  Lords  of  the  Copyholds, 
against  the  widow,  to  the  produce  of  the  leaseholds  or  copyholds 
subject  to  her  life-interest  ?  It  is  unnecessary  upon  this  topic  to 
refer  to  Sir  W.  Grant's  observations  in  Cambridge  v.  Rotis  (i),  and 
Leake  v.  Robinson  (2),  to  Bland  v.  Lamb  (3),  or  to  any  other 
authority. 

Against  the  widow  it  has  been  contended,  that,  had  the  testator 
meant  her  to  take  the  interest  in  dispute,  he  would  have  given  it  to 
her  by  name ;  and  that  the  form  and  language  of  the  power  of  sale 
of  the  leasehold  and  copyhold  estates,  the  directions  as  to  the  mode 
of  settling  property  to  be  bought  with  the  proceeds,  and  the  pro- 
visions as  to  the  pecuniary  legacies,  support  the  claim  of  the  next 
of  kin  of  one  class  or  the  other. 

I  have  considered  these  remarks,  and  the  other  arguments  against 
the  widow's  construction,  but  they  appear  to  me  not  strong  enough 
to  effect  their  purpose.  Had  the  counsel  for  the  various  next  of  kin 
established,  however  unintentionally,  that  of  which  together  they 
well  nigh,  though  not  quite,  persuaded  *me,  namely,  that  the  [  *7S9  ] 
limitation  is  unintelligible,  they  would  in  effect  have  established 
the  case  of  the  widow  as  residuary  legatee,  the  property  being  all 
personal.  If  it  is,  as  I  think  it  to  be,  intelligible,  one  sense 
certainly  in  which  it  may  be  understood  is  the  sense  for  which 
those  who  support  her  case  contend.  And  this,  I  repeat,  is  the 
ordinary  sense,  and  primd  facie,  and  correctly,  the  meaning  of  the 
language  used.  The  words  "personal  representative"  may,  as 
every  one  knows,  be  read  in  another  sense,  if  the  context  is  such 

(1)  6  E.  R.  199  (8  Vee.  12).  (3)  2  J.  &  W.  399. 

(2)  16  B.  B.  168  (2  Mer.  363). 
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Barnebt. 


as  to  require  and  demonstrate  the  propriety  of  that  reading.  The 
question  is,  whether  such  a  context  is  to  be  found  in  this  will.  I 
cannot  discover  it.  I  believe,  that  to  read  the  words  "  personal 
representative  "  in  this  will  as  not  meaning  '*  personal  representa- 
tive *'  according  to  the  proper  import  and  general  acceptation  of  the 
expression,  would  be,  if  not  merely  arbitrary,  merely  conjectoral ; 
and  I  think,  therefore,  that  the  next  of  kin  of  each  class  must  be 
considered  as  excluded  in  favour  of  the  sole  executrix,  who  was  also 
the  sole  residuary  legatee.  That  I  have  a  clear  opinion  either  as 
to  what  was  passing  in  the  testator's  mind  when  he  composed  or 
assented  to  the  clause  under  consideration,  or  that  in  using  it  he  had 
any  particular  or  definite  view  or  meaning,  I  have  not  said,  and  do 
not  say.  But  the  greater  the  obscurity  the  better  the  case  of  the 
residuary  legatee. 


1846. 
July  29. 

Knight 
Brucs,  V.-C. 

[740] 


Ex  PAETE  WILLIAMS. 
In  the  Matter  of  WILLIAMS. 

(2  Coll.  C.  C.  740—742.) 

Order  made  for  a  liberal  allowance  for  the  maintenance  and  education  of 
a  female  infant,  whose  father  was  Hying,  with  a  view  to  her  being  brought 
up  in  a  manner  suitable  to  her  fortune  and  expectations. 

A  BEFBRBKCE  had  been  directed  in  this  matter  to  the  Master,  to 
inquire  and  state  to  the  Court  whether  Charles  Williams,  the  father 
of  the  infant  petitioner,  Mary  Anne  Williams,  was  of  ability  to 
maintain  and  educate  his  said  daughter  in  a  manner  suitable  to 
her  fortune  and  expectations  in  life ;  and  in  case  the  Master  should 
be  of  opinion  that  the  father  was  not  of  such  ability,  then  what  was 
the  age  of  the  infant,  what  was  the  amount  of  her  fortune,  and 
what  would  be  a  proper  allowance  for  her  maintenance  and  education. 

It  appeared  from  the  evidence  before  the  Master,  that  the  father 
of  the  petitioner  was  a  gentleman  of  respectability,  and  a  magis- 
trate for  the  county  of  Berks,  and  that  his  income  amounted  to 
about  900Z.  a  year,  the  larger  part  of  which  was  derived  from  the 
fortune  of  his  first  wife,  the  mother  of  the  petitioner;  that  Mr. 
Williams  had  married  a  second  time,  and  had  issue  by  such 
marriage  one  child  only,  then  surviving,  a  boy  of  the  age  of  four 
years ;  and  that  the  expenses  of  his  present  establishment,  which 
was  not  more  than  his  station  warranted,  exhausted  his  income. 
It  appeared  further,  that  the  petitioner  was  of  the  age  of  twelve 
years  or  thereabouts,  and  that  her  fortune  consisted  of  a  sum  of 
7,163i.  10s.  4d.  31.  per  cent.  Consols,  vested  in  possession,  payable 
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to  her  at  twenty-one,  or  marriage ;  of  a  reversionary  sam  of  2,760/.      Bx  parte 
3Z.  per  cent.  Consols,  payable  at  twenty-one,  or  marriage,  but     ^^^^^^^ 
expectant  on  the  death  of  her  father,  who  had  a  life-interest  in  it ; 
and  of  a  further  reversionary  sum  of  12,000Z.  8Z.  per  cent.  Consols, 
held  under  her  mother's  marriage  settlement,  payable  at  the  same 
periods,  but  also  expectant  on  the  death  of  her  father,  who  had 
a    life-interest    in  it.      The  whole  fortune,   thus  amounting  to 
22,908{.  10«.  4d.  Consols,  was  derived  entirely  from  the  maternal 
relatives  of  the  petitioner.    There  was  no  provision  *for  main-       [  *74i  ] 
tenance,  except  in  the  case  of  the  12,000/.  stock  as  to  which  the 
settlement  directed  maintenance,  at  the  discretion  of  the  trustees, 
only  after  the  death  of  the  survivor  of  the  husband  and  wife. 

Under  these  circumstances,  Mr.  Williams  proposed  that  the  whole 
income  of  the  7,158/.  10«.  4e/.  Consols  (amounting  to  about  218/. 
per  annum),  should  be  allowed  him  for  the  maintenance  and 
education  of  the  infant;  and  he  laid  before  the  Master  a  state- 
ment of  the  estimated  expense  of  putting  the  petitioner  to  a  school 
suitable  to  her  expectations,  by  which  it  appeared  that  the  whole 
218/.  would  annually  be  expended  for  that  purpose. 

This  proposal  was  opposed  by  the  trustees  of  the  infant's 
property. 

It  was  urged  before  the  Master,  in  behalf  of  the  infant,  that  the 
rule  of  the  Court  was  to  inquire,  not  simply  into  the  ability  or 
inability  of  the  father  to  maintain,  but  into  his  ability  or  inability 
to  maintain  and  educate  the  infant  according  to  the  fortune  and 
expectations  of  the  infant:  that  that  ability  or  inability  would 
further  be  estimated  by  a  consideration  of  the  other  claims  upon 
the  father's  means,  such  as  his  having  another  family,  which  it 
would  be  for  the  interest  of  the  infant  herself  to  have  brought  up 
in  a  manner  suitable  and  proper  to  their  common  station  in  life : 
Jervoise  v.  Silk  (i),  per  Lord  Eldon  in  Wellesley  v.  Dti,ke  of  Beaufort  (2), 
TweddeU  v.  TweddeU  (8). 

The  Master  having  found  the  above  facts;  and  having  further 
found,  that,  under  the  circumstances,  he  was  of  opinion  the  whole  of 
the  dividends  on  the  sum  of  7,158/.  10«.  Ad.  8/.  per  cent.  Consols, 
should  be  allowed  for  the  maintenance  and  education  of  the  infant, 
— the  present  petition  was  presented  praying  a  confirmation  of 
his  report. 

Mr.  Swanston  and  Mr,  Haddan,  for  the  petition. 

(1)  14  E.  E.  215  (G.  Coop.  52).        (3)  23  R  R.  168  (T.  &  E.  1). 

(2)  31  B.  B.  at  p.  22  (2  Bobs.  28). 
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Mr.  Wigram  and  Mr.  Stinton,  for  the  trustees. 

The  Yice-Ghancbllob,  after  having  inquired  whether  there  was 
any  suggestion  that  the  infant  had  not  been  treated,  or  was  likely 
not  to  be  treated,  with  kindness,  or  was  not  likely  to  receive  every 
comfort  at  her  father's  house,  and  having  been  satisfied  that  no 
such  suggestion  was  or  could  be  made,  made  an  order  as  prayed, 
observing  that  the  liberal  allowance  might,  perhaps,  be  the  means 
of  securing  to  the  infant  comforts  in  her  father's  house  which  she 
might  not  otherwise  attain,  independently  of  the  question  of  her 
education  and  mere  maintenance ;  which  he  thought  might  probably 
absorb  the  whole  allowance. 


1846. 

Jvly  24,  25, 
30. 

Knioht 
Bruoe,  V.-C. 

[742] 


[  •TiS  ] 


CHAMBERS  v.   SMITH. 

(2  CJoU.  C.  C.  742—745;  affd.  2  Ph.  221 ;  8.  C.  16  L.  J.  Ch.  291 ;  11  Jur.  369.) 

Executors  not  allowed  the  costs  of  an  action  which  had  been  saccessfolly 
brought  against  them  by  a  surgeon,  for  medicines  and  medical  attendance 
furnished  to  the  testator. 

The  bill  was  filed  by  persons  interested  under  the  will  of  Benjamin 
Chambers,  including  his  children,  against  his  executors,  praying 
the  usual  administration  accounts,  and  that  in  taking  such  accounts 
the  sum  of  180Z.,  paid  by  the  executors  to  William  Tucker  for  the 
costs  of  an  action  brought  by  him  against  the  executors,  in  which 
they  failed,  and  also  the  costs  and  expenses  of  defending  the  action, 
might  not  be  allowed  to  the  defendants. 

It  appeared  that  the  testator,  who  was  a  stonemason  at  Bridport, 
had,  for  some  time  previously  to  his  death,  been  subject  to  a  com- 
plication of  disorders,  and  particularly  hernia,  and  that  Mr.  Tucker, 
a  surgeon  of  the  same  place,  had  attended  him  from  May,  1889, 
until  August,  1841,  when  he  died.  After  his  death,  Mr.  TudLer 
delivered  to  the  defendants,  the  executors,  his  bill,  amounting  to 
752.  168.  It  contained  charges  for  journeys  and  attendances, 
surgical  ^operations  by  means  of  the  catheter,  and  medicine  fur- 
nished. The  defendants  refused  to  pay  the  bill,  insisting  that  the 
charges  were  improper  and  immoderate;  whereupon  Tucker,  in 
September,  1842,  served  them  with  a  writ.  The  defendants,  how- 
ever, notwithstanding  a  notice  given  them  by  the  plaintiffs,  in 
February,  1848,  to  the  effect,  that,  in  their  opinion,  Mr.  Tucker*s 
demands,  with  costs  then  incurred,  ought  to  be  paid,  and  that,  if 
the  action  were  persisted  in,  the  plaintiffs  would  hold  the  defendants 
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personally  liable,  persisted  in  defending  the  action.    Accordingly  the    Cuambbrb 

action  came  on  for  trial  in  March,  1848,  when  a  verdict  was  foond       smith. 

for  Tucker  for  18Z,  10«.,  which,  together  with  52Z.  6«.  previously 

paid  into  Court  by  the  defendants,  amounted  to  70Z.  16«.,  being 

only  51.  less  than  the  amount  of  the  original  demand.    Judgment 

was  then  entered  up  for  Tucker  for  the  amount  recovered,  and  for 

103L,  being  his  taxed  costs  of  the  action,  and  these  sums  were  paid 

by  the  defendants  out  of  the  testator's  assets.    They  also  claimed 

their  own  costs  of  the  action. 

In  support  of  the  proposition  insisted  on  by  the  bill,  that  the 
defendants  ought  not  to  be  allowed  the  costs  of  this  action,  four 
witnesses  (including  Tucker  himself)  were  examined.  Of  the  three 
witnesses,  other  than  Tucker,  two  were  medical  men,  who  stated 
their  opinion  to  be,  that  the  charges  were  all  fair,  proper,  and 
reasonable,  and  many  of  them  very  moderate. 

On  the  part  of  the  defendants  six  medical  men  were  examined, 
who  gave  it  as  their  opinion  that  the  charges  for  visits  (both  doctor 
and  patient  having  been  resident  within  the  town  of  Bridport)  and 
the  charges  for  the  use  of  the  catheter,  ought  not  to  have  been 
made.  Several  of  these  witnesses  called  the  charges  exorbitant, 
and  had  so  expressed  themselves  to  the  executors.  Most  of  them 
in  reviewing  the  bill  considered  that  the  amount  should  be  reduced 
to  about  47Z. 

Mr.  Roll  and  Mr.  Chambers,  for  the  plaintiflfs,  cited  Morgan  v.        [  7^*  ] 
Hallen  (i),  as  to  the  right  of  a  surgeon  to  charge  for  attendances ; 
commenting  on  the  length  of  time  during  which  Mr.  Tucker  had 
been  in  attendance   on  the  deceased,  and  the  propriety  of  his 
charging  for  attendances  instead  of  useless  medicine. 

Mr.  Russell  and  Mr.  Hargrave,  for  the  defendants,  [referred 
to  GarreU  v.  Nolle  (2)]. 

Mr.  Rolt,  in  reply. 

The  Yice-Chancellob  :  July  bo. 

This  cause  was  argued  on  Friday  and  Saturday  last,  and  I  have 
since,  out  of  Court,  read  attentively  the  pleadings  and  depositions. 
The  result  has  been  the  confirmation  of  the  opinion  with  which,  at 
the  close  of  the  defendant's  case,  I  was  impressed. 

(1)  8  Ad.  &  El.  489.  (2)  38  E.  B.  166  (6  Sim.  504). 

25—2 
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Chambebs  It  appeared  then,  and  still  appears  to  me,  that  the  executors' 
Smith.  conduct  in  not  preventing  Mr.  Tucker's  action  from  being  brought, 
by  paying  him  (if  necessary  for  that  purpose)  his  whole  demand, 
and  in  defending  the  action  as  they  did,  was  so  manifestly  and  so 
grossly  imprudent  as  to  be  inexcusable,  and  to  render  it  impossible 
to  allow  them  the  costs  paid  to  the  plaintiff  at  law,  or  their  own 
costs  or  expenses  in  respect  of  the  action.  The  circumstance  that 
the  jury  gave  him  5L  less  than  the  amount  of  the  bill  delivered 
is,  in  my  judgment,  immaterial,  except  as  it  enables  the  Court 
to  allow  to  the  executors  that  sum,  of  which,  at  an  expense,  as 
they  say,  of  more  than  200Z.,  they  succeeded  in  depriving  him. 
They  may  be  allowed  the  51.  as  if  they  had  paid  him  his  full 
demand. 

The  decree  will  declare  that  in  respect  of  Mr.  Tucker's  demand 
[  *746  ]  of  75Z.  168.  the  defendants  are  to  be  allowed  the  *full  amount 
thereof,  but  not  any  costs,  charges,  or  expenses,  on  either  side,  in 
respect  of  the  action ;  and  if  the  executors  shall  claim  to  be  allowed 
any  other  costs,  charges,  or  expenses,  in  respect  of  such  demand,  the 
Master  in  considering  such  claim  is  to  have  regard  to  the  question 
how  far  they  were  reasonably  and  properly  incurred. 

And  the  defendants  are  not  to  be  allowed  any  costs  of  this  suit  to 
this  time,  so  far  as  this  suit  relates  to  the  said  demand  of  751. 16s., 
or  to  the  said  action ;  and  are  to  pay  to  the  plaintiffs  the  costs  of 
this  suit  to  this  time,  so  far  as  such  costs  have  been  incurred  by 
evidence  upon  either  of  these  two  subjects ;  but  let  the  taxation  of 
such  costs  be  reserved.    Beserve  all  other  costs. 

There  must  be  the  usual  administration  decree,  with  the  usual 
preliminary  inquiries  (i). 

(1)  Affirmed  (4th Mar.  1847,)  on  are-  have    sought  an  inquiry  before  the 

bearing  before  the  Lord  Chancellor,  Master ;  and  the  plaintiff  having  failed 

as  reported  in  1  Ph.  221,  under  the  in  making  out  a  case  of  wilful  neglect 

title  of  Smith  v.  Chambers,  except  as  and  default,   his    Lordship    declared 

to  the  costs  of  this  suit,  which  his  that  the  defendants  were  entitled  to 

Lordship     ordered    to    be    reseryed  their  costs  of  the  depositions  relatiTe 

generally,  stating  that,  in  his  opinion,  to  the  demand  of  75/.  1S«.  in  the  plead- 

the  case  stated  was  simply   one  of  ings  mentioned.      There  was  also  a 

injudicious     expenditure    and    had  qualification  of  the  decree  by  allowing 

nothing  to  do  with  wilful  neglect  or  the  defendants  5/.  in  respect  of  the 

default,  and  that  the  plaintiffs  ought  costs  of  the  action  and  by  reducing 

not  to  have  entered  into  evidence  as  the  allowance  for  the  claim  in  the 

to  the  costs  of  the  action,  but  ought,  action  to  70/.  16«.,  the  amount  of  the 

upon  the  admissions  in  the  answer,  to  verdict — O.  A.  S. 
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WAG8TAFF  v.  CE08BT  (1).  i846. 

(2  CoU.  0.  C.  746-748.)  Jul^^. 

A  testator  bequeathed  1,500Z.  stock  to  trustees  in  trust  for  his  daughter  ^^^y^n 
for  life,  and  after  her  decease  for  her  children ;  but  if  she  should  have  no  *' 

children,  then  he  directed  his  executors  to  stand  possessed  of  the  fund,  in  >-  -^ 
trust  to  pay  or  transfer  the  same  equally  unto  and  between  his  three 
nephews,  A.,  B.,  and  0.,  and  his  niece,  and  the  survivors  or  survivor  of 
them,  share  and  share  alike.  The  nephews  and  niece  survived  the  testator, 
and  died  in  the  lifetime  of  the  daughter,  who  died  without  ever  having  had 
a  child:  Held,  that  the  representatives  of  the  nephews  and  niece  were 
entitled  in  equal  shares. 

Stephen  Gimbeb,  by  his  will,  dated  the  19th  February,  1801, 
after  bequeathing  all  his  property,  estate,  and  effects,  except  the 
sum  of  1,500Z.  Navy  51.  per  cents.,  to  his  daughter,  Elizabeth  Jewell 
Poole,  her  executors,  administrators,  and  assigns,  to  be  disposed  of 
as  she  should,  notwithstanding  her  coverture,  think  fit ;  as  to  the 
said  principal  sum  of  1,5002.  Navy  51.  per  cents.,  bequeathed  the 
same  as  follows :  "  I  give  and  bequeath  the  same  unto  my  executors 
hereinafter  named,  upon  trust,  that  they,  my  said  executors,  or  the 
survivor  of  them,  his  executors  or  administrators,  do  and  shall  pay 
and  apply  the  interest  and  dividends  and  annual  produce  thereof 
from  time  to  time,  to  my  said  daughter,  Elizabeth  Jewell  Poole,  for 
and  during  the  term  of  her  natural  life,  for  her  own  and  separate 
use,  free  from  the  control,  debts,  or  engagements,  of  the  present  or 
any  future  husband ;  and  from  and  immediately  after  the  decease 
of  my  said  daughter,  I  will  and  direct  that  my  said  executors,  and 
the  survivor  of  them,  his  executors  or  administrators,  shall  stand 
possessed  of  and  interested  in  the  said  principal  sum  of  1,500Z. 
52.  per  cent.  Bank  Annuities,  in  trust  for  all  and  every  the  child  or 
children  of  my  said  daughter,  Elizabeth  Jewell  Poole,  in  equal 
shares  and  proportions,  if  more  than  one ;  and  if  but  one,  then  for 
such  only  child :  and  in  case  my  said  daughter  shall  have  no  child 
or  children,  or  having  such,  all  such  shall  die  in  the  lifetime  of  my 
said  daughter,  without  issue,  then  I  will  and  direct  that  my  said 
executors  do  and  shall  stand  possessed  of  and  interested  in  the 
said  principal  sum  of  1,5002.  52.  per  cent.  Navy  Bank  Annuities, 
in  trust  to  pay  or  transfer  and  assign  the  same  equally  unto  and 
between  my  three  nephews,  Charles  Gimber,  Daniel  Hazard,  and 
Bichard  Hazard,  and  my  niece,  Jane  Hazard,  *and  the  survivors  [  *747  ] 
or  survivor  of  them,  share  and  share  alike." 

The  testator  died  in  1801,  leaving  his  daughter,  Elizabeth  Jewell 

(1)  In  re  Sanders*  Trusts  (1866)  L.  B.  1  £q.  675,  12  Jur.  N.  S.  351. 


890  1846.    CH.    2  COLL.  C.  C.  747—748.  [b-b. 

WA08TAPP  Poole,  (who  was  his  sole  next  of  kin),  and  his  nephews  and  niece 
Cbosbt.      named  in  the  will,  surviving  him. 

Elizabeth  Jewell  Poole  survived  the  nephews  and  niece,  and  died 
in  1845,  having  by  her  will  bequeathed  all  the  residue  of  her  estate 
to  the  plaintiff  Elizabeth  Wagstaff,  and  having  made  her  and  her 
husband,  the  plaintiff  James  Wagstaff,  executrix  and  executor  of 
her  will. 

The  first  question  was,  whether  the  plaintifiis  were  entitled  to  the 
1,S00{.  Navy  52.  per  cents.,  (now  1,5752.,  91.  5«.  per  cent.  Annuities), 
as  against  the  representatives  of  the  nephews  and  niece. 

Mr.  Russell  and  Mr.  Chandless,  for  the  plaintiffs,  contended, 
that  this  case  was  distinguishable  from  Harrison  v.  Foreman  (i), 
in  which  there  was  a  clear  vested  gift  to  two  persons  in  equal 
moieties,  which  was  held  not  liable  to  be  devested,  except  upon  a 
particular  contingency,  which  never  happened.  But  here  every- 
thing remained  in  contingency  till  the  death  of  the  daughter 
without  children.  The  legatees,  who  were  to  take  in  that  event, 
were  to  bring  themselves  within  the  description  of  "  survivors,"  at 
the  death  of  the  daughter.  Moreover,  there  was  no  gift  except  in 
the  direction  to  pay.  The  testator  must  have  contemplated  a  class 
existing  at  the  death  of  the  tenant  for  life :  Pope  v.  Whitcombe  (2), 
BeUc  V.  Slack  (s),  Wordsworth  v.  H'ood(4),  Newton  v.  Ayscough  (6), 
Cripps  V.  Wolcott  (6),  Taylor  v.  Beverley  (7). 

(The  Vicb-Chancellob  referred  to  Sturgess  v.  Pearson  (s).) 

[  748  ]  Sir  F.  Simpkinson  and  Mr.  Hislop  Clarke  for  the  defendants. 

The  Yicb-Chancbllor  said,  that  the  case  of  Taylor  v.  Beverley 
did  not  govern  the  present.  He  was  of  opinion,  that,  in  the  events 
that  had  happened,  the  plaintiffs  were  effectually  excluded  from  the 
1,5002.  Navy  5L  per  cents. 

The  second  question  was,  whether,  as  the  plaintiffs  were  excluded, 
the  stock  in  question  devolved  to  the  nephews  and  niece  equally,  or 
belonged  to  the  survivor  of  the  four. 

Mr.  Swanston  and  Mr.  Craig ^  for  the  survivor  of  the  four,  cited 
Scurjield  v.  Howes  (9). 

(1)  6  B.  R.  28  (5  Ves.  207).  (6)  20  E.  E.  268  (4  Madd.  11). 

(2)  27  R.  R.  32  (3  Russ.  124).  (7)  66  R.  K.  22  (1  Coll.  108). 

(3)  44  R.  R.  71  (1  Keen,  238).  (8)  20  R.  R.  316  (4  Madd.  411). 

(4)  48  R.  B.  191  (4  My.  &  Cr.  641).  (9)  3  Br.  0.  C.  90. 

(5)  19  Ves.  634.  See  48  R.  R.  195,  n. 
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Tub  Vice-chancellor:  Waostaff 

If  the  sarvivor  of  the  foar  had  survived  the  daughter,  I  think      GRosBr. 
that  the  survivor  of  the  four  would  have  taken  the  whole ;  but  as 
all  the  four  were  survived  by  the  daughter,  I  think  that  all  the  four 
took  equally. 

BULMEE  V.  ALLISON.  i844. 

Julv  25.  27. 
(15L.  J.Ch.  11— 12;aflfg.  8Jur.440.)  Lj 

Where  property  was  sold  under  an  order  of  the  Court,  in  whioh  the  ^^]Jf^' 
plaintiff  wa8  interested  to  the  extent  of  one-eighth  part,  and  three  of  the 

defendants,  who  were  interested  in  the  other  shares,  and  were  in  possession  Appeal. 

of  the  property,  became  the  purchasers  of  part  of  the  property,  they  were  ^^^* 

required  to  pay  the  whole  amount  of  their  purchase-money  into  Court,  in  '^"'^*  ^* 

accordance  with  the  conditions  of  sale,  and  that,  notwithstanding  there  ..     , 

were  incumbrances  upon  the  property,  and  the  purchasers  claimed  to  be  ltndbubst 

entitled  to  allowances  for  improvements.  LuC. 

Thb  plaintiff  was  entitled  to  one-eighth  share  in  a  colliery  and 
other  property,  which  was  the  subject-matter  of  this  suit,  and 
which  had  belonged  to  the  plaintiff  and  the  defendants  in  co- 
partnership. This  property  had  been  ordered  to  be  sold  (i),  [and 
by  the  conditions  of  sale  the  purchase-money  was  to  be  paid  into 
Court  on  or  before  the  18th  of  July] ,  and  all  the  parties  to  the  suit 
were  to  be  at  liberty  to  bid  for  any  of  the  lots,  and  to  make  such 
application  to  the  Court  as  they  might  be  advised  touching  the 
payment  of  their  purchase-money ;  and  the  Master,  in  taking  the 
accounts  of  the  partnership,  which  were  directed,  was  to  inquire 
whether  the  saleable  condition  of  the  partnership  property  had 
been  improved  by  the  defendants'  expenditure  since  the  time  at 
which  the  plaintiff  ceased  to  be  interested  in  it.  Three  of  the 
defendants  became  the  purchasers  of  two  of  the  lots  for  10,680Z. 
They  were  in  possession  of  the  property,  and  a  motion  was  now 
made  that  they  should  pay  this  sum  into  Court.  The  defendants, 
by  their  affidavits,  stated,  that  it  was  understood  that  if  they 
became  the  purchasers  of  any  of  the  partnership  property,  they 
should  not  be  required  to  pay  into  Court  more  than  the  proportion 
to  which  the  plaintiff  was  entitled,  namely,  one-eighth.  The 
plaintiff  denied  that  any  such  agreement  had  been  entered  into. 
By  the  fourth  condition  of  sale,  the  purchasers  were  to  accept  the 
same  title  which  had  been  accepted  by  the  vendors. 

Mr.  RomiUy  and  Mr.  Bichner  supported  the  motion. 

(1)  See  judgment,  post. 
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60LMKB  Mr.  Teed  and  Mr.  Willeock  opposed  it. 

WiOBAM,  y.-C.  made  an  order  referring  it  to  the  Master  to  inquire 
whether  a  good  title  coald  be  made,  and  that  the  three  defendants 
should  pay  the  whole  amoont  of  their  purchase-money  into  Court 
by  the  10th  of  July  next,  bat  they  were  to  be  at  liberty  to  pay  off 
any  incumbrances  or  to  procure  the  plaintiff  to  be  released  from 
any  liability,  and  thereupon  to  apply  to  the  Court  to  have  the 
amount  to  be  paid  in,  reduced. 

A  motion  was  now  made  before  the  Lord  Chancellor,  that  so 
much  of  Vice-chancellor  Wiqrah's  order  as  directed  that  the  whole 
amount  of  the  purchase-money  should  be  paid  into  Court,  might 
be  discharged. 

Mr.  Teed  and  Mr.  Willeock,  in  support  of  the  motion.    *     *     ♦ 
[  1*  ]  Mr.  RomUly  and  Mr.  Bichner,  contra.     ♦     *     ♦ 

Mr.  Teed  replied. 
184S.        Thb  Lobd  Changbllob: 

N09.  6. 

—  The  plaintiff  and  defendants  m  this  case  were  partners  in  a 

colliery.  The  concern  was  divided  into  eight  shares,  one  of  which 
was  held  by  the  plaintiff.  In  March,  1841,  he  refused  to  pay  a  call 
which  was  then  payable,  and  filed  a  bill  against  the  defendants  and 
the  other  shareholders.  An  order  for  the  sale  of  the  property  was 
made  in  that  suit,  and  by  the  conditions  of  sale  the  purchase-money 
was  to  be  paid  into  Court  on  or  before  the  18th  of  July.  There  was 
a  provision  in  the  order,  that  any  of  the  parties  might  be  at  liberty 
to  bid  at  the  sale,  and,  if  they  became  purchasers,  might  apply  to 
the  Court  respecting  payment,  as  they  might  be  advised.  The 
defendants,  Middleton,  Baker  and  Todd  were  the  purchasers  of  two 
lots  for  10,680Z.,  and  a  motion  was  made,  before  Yice-Chancellor 
Wigram,  for  payment  of  the  purchase-money  into  Court.  The 
YiOB- Changbllob  made  an  order  to  the  effect  that  the  purchasers 
were  to  be  at  liberty  to  pay  off  any  incumbrances,  or  to  procure 
the  plaintiff  to  be  released  from  any  liability,  to  which  he  might 
be  subject,  and  to  apply  to  the  Court  to  reduce  the  amount  to  be 
paid  in ;  and  a  distant  day  was  fixed  for  the  payment,  in  order  to 
give  time  for  the  application.  The  order  also  contained  an  order 
for  reference  as  to  the  title.  The  purchasers  seek  to  discharge 
this  order. 
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Several  points  have  been  made.  It  was-  objected  that  the  title  bulmib 
had  not  been  accepted  nor  reported  sufficient.  But  in  this  case  aliTison. 
the  purchasers  are  both  vendors  and  vendees.  By  the  conditions 
the  title  is  to  be  accepted  in  the  same  form  as  it  was  taken  by  the 
vendors  when  they  became  the  purchasers.  They  knew  their  own 
acts,  and  must  have  known  their  own  title ;  and  it  was  not  sug- 
gested in  the  several  affidavits  that  there  were  any  objectionsi  nor 
was  any  thing  stated  at  the  Bar  which  could  throw  a  doubt  upon 
the  title.  They  are  in  possession,  and  the  reference  was  ordered 
to  satisfy  the  counsel  for  the  purchasers.  But  the  main  point  in 
controversy  was,  it  was  said,  that  a  pledge  was  given  before  the 
order  was  made,  that  if  any  of  the  defendants  should  become  the 
purchasers,  they  should  pay  in  only  one-eighth  of  the  purchase- 
money,  that  being  the  amount  of  the  plaintiff's  interest  in  the 
concern.  I  have  read  the  affidavits  more  than  once,  and  I  do  not 
see  that  anything  was  finally  settled  upon  this  point :  but,  on  the 
contrary,  I  think  the  point  was  left  open,  and  that  the  parties  were 
to  apply  to  the  Court.  After  some  subsequent  discussion  between 
the  junior  counsel,  the  minutes  of  the  order  were  settled  by  them, 
and  signed. 

But  then  it  was  said  to  be  unreasonable,  having  regard  to  the 
evidence  as  to  the  improvement  of  the  property  by  the  defendants, 
that  the  whole  of  the  purchase-money  should  be  paid  before  the 
accounts  are  investigated.  But,  assuming  that  the  money  alleged 
to  have  been  laid  out  by  the  defendants  in  improving  the  colliery 
has  been  so  laid  out  as  to  render  the  plaintiff  liable  for  his  propor- 
tion, there  would  still  be  a  considerable  sum  due  to  the  plaintiff 
beyond  his  share  of  the  purchase- money,  according  to  the  state- 
ment in  the  affidavits,  although  it  is  impossible  in  this  manner  to 
ascertain  the  amount  with  an^  degree  of  accuracy.  I  think,  there- 
fore, the  order  was  as  favourable  for  the  defendants  as  they  had 
a  right  to  claim ;  and  I  do  not  see,  with  these  materials,  what  other 
order  could  have  been  made.  It  is  clear  that  the  plaintiff  ought 
not  to  have  confined  his  account  to  one-eighth  of  the  purchase- 
money,  and  there  is  no  evidence  to  show  the  limit  within  which  the 
payment  might  be  properly  confined.  I  am  of  opinion,  therefore, 
that  this  motion  should  be  refused,  and  with  costs. 
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1846. 
Nov.  10. 

RolU  Qmrt. 

Loid 

Langdale, 

M.R. 

[13] 


PRICE  V.  PRIOR 

(15  L.  J.  Ch.  13—14.) 

Certain  freehold  and  leasehold  estates  were  absolntely  conveyed  and 
assigned  by  the  plaintiff,  who  was  in  embarrassed  circumstances,  to  his 
brother,  the  defendant,  in  fee.  In  the  deeds  of  conyeyance  and  assign- 
ment no  consideration  was  expressed,  but  it  appeared  that  the  defendant 
had  paid  debts  of  the  plaintiff  to  the  amount  of  2,000/.,  which  was  stated  by 
the  defendant  in  his  answer  to  the  bill  filed  by  the  plaintiff  in  1832, 
seeking  a  re-conveyance  and  re-assignment  of  the  estates  by  the  defendant, 
to  be  the  consideration  for  the  execution  of  the  deeds.  By  the  decree  of 
the  Court  an  account  was  directed  to  be  taken  of  the  dealings  and  transac- 
tions of  the  plaintiff  and  defendant  The  Master,  in  taking  the  aooonnt, 
allowed  no  interest  on  either  side ;  and  by  his  report,  made  in  1838,  found 
a  balance  of  78/.  due  to  the  defendant.  The  possession  of  the  estates  was 
delivered  up  to  the  plaintiff  by  the  defendant  in  1841 ;  and  by  an  order,  on 
further  directions,  in  1842,  an  account  was  directed  to  be  taken  of  the  rents 
received  by  the  defendant  during  his  possession  of  the  estates,  and  the 
Master  found  the  sum  of  413/.  due  from  the  defendant  to  the  plaintiff: 
Held,  that  the  defendant  was  not  entitled  to  claim  interest  in  respect  of  the 
balance  found  due  to  him  in  1838;  that  being  a  defaulter  he  was  not 
entitled  to  his  costs  of  taking  the  accounts ;  and  that  he  was  bound  to  pay 
the  balance  due  from  him,  and  to  re-convey  and  re-assign  the  estates  to 
the  plaintiff,  and  to  deliver  up  the  deeds  of  conveyance  and  assignment  at 
the  cost  of  the  plaintiff. 

Thb  bill  in  this  case  was  filed  for  the  purpose  of  obtaining  a 
re-conveyance  and  re-assignment  by  the  defendant  to  the  plaintiff, 
who  was  his  brother,  of  certain  freehold  and  leasehold  estates,  and 
of  the  equity  of  redemption  in  another  freehold  estate,  on  the 
gjround  that  the  conveyance  and  assignment,  which  were  absolute 
on  the  face  of  them,  were  executed  by  the  plaintiff  to  the  defendant 
confidentially  as  a  trustee  for  the  plaintiff,  and  not  by  way  of 
absolute  disposition  to  the  defendant  beneficially,  and  that  no 
consideration  had  passed  between  the  parties  in  respect  thereof. 
The  defendant,  by  his  answer,  denied  that  the  deeds  were  executed 
to  him  without  a  consideration,  and  stated  that  the  deeds  were 
executed  in  consideration  of  2,000Z.  paid  by  the  defendant  to  the 
plaintiff's  creditors,  and  that  he  held  the  deeds  of  conveyance  and 
assignment  as  securities  merely  for  that  amount ;  and  he  submitted 
that  he  was  entitled  to  a  declaration  that  the  deeds  operated  as 
mortgage  securities.  The  plaintiff  afterwards  amended  his  bill, 
and  offered  to  pay  whatever  might  be  found  due  to  the  defendant 
on  the  taking  of  an  account.  No  evidence  was  gone  into  by  either 
party,  and  by  the  decree  made  on  the  original  hearing  in  the  year 
1888,  an  account  of  the  dealings  and  transactions  between  the 
plaintiff  and  defendant  was  directed  by  the  Court  to  be  taken  by 
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the  Master.  The  Master,  m  taking  the  account,  allowed  no  interest  priob 
on  either  side ;  and  by  his  report,  dated  in  1888,  he  found  a  balance  fbice. 
of  78Z.  to  be  due  to  the  defendant.  The  estates  were  left  in  the 
management  of  the  plaintiff's  son,  and  of  another  of  his  brothers  ; 
and  the  possession  thereof  was  recovered  by  the  defendant  in  an 
action  of  ejectment  in  1888.  The  possession  of  the  estates  was 
delivered  by  the  defendant  to  the  plaintiff  in  the  year  1841.  By 
the  order,  on  further  directions,  dated  in  June,  1842,  an  account 
(amongst  other  things)  was  directed  of  the  rents  and  profits  received 
by  the  defendant,  or  for  his  use,  during  the  time  of  his  possession 
of  the  estates ;  and  the  Master,  by  his  report,  found  the  defendant 
had  received,  after  making  certain  deductions,  the  clear  sum  of 
418Z.,  in  respect  of  the  rents  of  the  estates.  The  cause  now  came 
on  to  be  heard  on  further  directions  and  costs. 

Mr.  Purvis  and  Mr.  Btirdon,  for  the  plaintiff,  asked  for  an 
order  for  payment  of  the  balance  found  due  from  the  defendant 
to  the  plaintiff,  and  the  delivery  up  of  the  deeds  by  the  defendant, 
and  the  payment  by  him  of  the  costs  of  the  suit. 

Mr.  Kindersley  and  Mr.  O.  Turner ,  for  the  defendant,  contended, 
that  the  defendant  was  merely  active  in  the  superintendence  of  the 
estates  of  his  brother  under  the  deeds ;  that  if  the  defendant  was 
not  precluded  by  the  form  of  the  pleadings,  the  authorities  were  in 
favour  of  the  defendant  having  interest  decreed  him  on  the  former 
balance  *of  781. ;  that  the  defendant  filling  the  character  of  a  mort-  [  'u  ] 
gagee,  the  Court  would  not  charge  him  with  any  portion  of  the  costs 
of  the  suit,  where  no  tender  had  been  made  to  him  by  the  plaintiff, 
and  there  was  no  misconduct  imputed  to  the  defendant,  but,  on  the 
contrary,  great  delay  had  arisen  in  the  prosecution  of  the  suit  by 
the  plaintiff,  the  same  having  been  commenced  as  far  back  as  the 
year  1832. 

The  Master  of  tqe  Bolls,  after  adverting  to  the  inconvenience 
that  often  arises  from  one  solicitor  acting  for  both  parties,  and  that 
the  proper  provisions  had  been  omitted  to  be  inserted  in  the  deeds, 
said,  that  the  case  was  not  one  of  a  trust  nor  of  a  mortgage,  nor  an 
agency  simply,  but  of  one  where  the  characters  of  trustee,  mort- 
gagee and  agent  were  joined  ;  that  it  was  true  there  was  not  to  be 
found  in  the  deeds  the  usual  proviso  for  redemption,  but  it  was 
clearly  intended  that  the  plaintiff  should  have  power  to  call  on  the 
defendant  for  an  account  of  the  rents  and  profits  to  be  received  by 
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him ;  that  the  Court,  when  the  case  came  originally  before  it,  did 
not  consider  it  one  of  mere  mortgage,  inasmuch  as  it  gave  no  direc-^ 
tions  as  to  the  re-conveyance,  nor  ordered  any  account  to  be  taken 
of  interest  to  accrue  due,  and  the  Master  could  therefore  take  no 
account  of  such  interest ;  that  the  defendant  originally  only  estab- 
lished a  debt  of  78Z.  to  be  due  to  him,  and  whatever  might  be  the 
true  character  of  the  defendant,  he  certainly  placed  himself  in  the 
situation  of  an  accounting  party,  and  undertook  a  duty  which  he 
did  not  perform,  by  reason  of  the  loss  of  his  vouchers  for  monies 
paid  by  him  to  a  considerable  amount ;  that  the  defendant,  being  a 
defaulter,  could  not  expect  to  have  the  costs  given  him  of  taking  the 
accounts;  that  on  the  best  consideration  of  the  case  no  costs  ought 
to  be  given  on  either  side,  but  the  decree  would  be  for  payment  of 
the  balance  found  due  to  the  plaintiff,  and  for  a  re-conveyance, 
and  the  delivery  of  the  deeds  to  the  plaintiff,  at  the  costs  of  the 
plaintiff. 


1846. 

July  16,  17, 

22. 

WlOBAM, 

v.-c. 

[36] 
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RAMMELL  v.  GILLOW. 

(16  L.  J.  Ch.  36—39;  S.  C.  9  Jur.  704.) 

The  testator  gave  all  his  real  and  personal  estate  to  trustees,  upon  trusty 
to  sell  *and  invest,  and  to  set  apart  a  sufficient  sum  to  produce  an  annuity 
to  his  widow  for  her  life,  and  that  the  trustees,  during  the  life  of  his  wife, 
should  stand  possessed  of  the  residue  of  the  money  arising  from  such  sales,, 
and,  after  the  decease  of  his  wife,  of  the  whole  of  such  monies,  upon  trust, 
to  pay  and  divide  the  same  unto  and  equally  between  and  amongst  all  and 
every  his  children,  as  and  when  they  should  respectively  attain  the  age  of 
twenty-one  years,  and  to  their  several  and  respective  executors,  adminis- 
trators, and  assigns ;  but  in  regard  to  such  of  his  children  as  had  already 
attained  the  age  of  twenty-one  years,  he  directed  that  the  share  or  shares 
of  such  children  should  be  paid  to  them  respectively  at  the  expiration  of 
twelve  months  after  the  decease  of  his  wife ;  but  in  the  event  of  the  decease 
of  any  or  either  of  his  said  children  before  he,  she,  or  they  should  have 
received  or  become  possessed  of  their  shares  leaving  issue,  that  the  share  of 
the  child  so  dying  should  go  to  the  children  of  such  child  on  their  attaining 
twenty-one ;  and  on  failure  of  issue  of  any  of  his  (the  testator's)  sons  or 
daughters,  then  the  share  of  such  his  sons  or  daughters  should  go  to  such 
of  his  (the  testator's)  children  as  should  be  then  living :  Held,  that  the 
children  of  the  testator,  who  had  attained  twenty-one  at  the  date  of  the 
will,  took  vested  interests  in  their  shares,  liable  to  be  divested  in  the  event 
of  their  dying  before  the  widow ;  but  that  they  were  entitled  to  receive  the 
interest  of  their  shares  in  the  meantime ;  and  that  the  children  who  had 
attained  twenty-one  since  the  date  of  the  will,  were  entitled  to  an 
immediate  transfer  of  their  shares,  except  as  to  the  fund  appropriated  to 
the  widow's  annuity. 

GiBON  Bammell,  the  testator  in  the  cause,  by  his  will,  dated  the 
11th  of  January,  1841,  after  giving  certain  specific  and  pecuniary 


TOL.  Lxx.]  1845.    CH.     15  L.  J.  CH.  36.  897 


legacies,  gave,  devised  and  bequeathed  all  his  real  and  leasehold  Rammbll 
•eatate  to  Francis  Gillow,  Thomas  J.  Selby,  and  Thomas  Bammell,  aiLLow. 
their  heirs,  executors  and  administrators  respectively,  upon  trust, 
at  any  time  after  his  (the  testator's)  decease,  absolutely  to  sell  the 
same.  And  the  testator  bequeathed  to  his  said  trustees  all  the  rest 
and  residue  of  his  personal  estate,  upon  trust,  to  convert  into  money 
all  such  parts  as  should  not  consist  of  money.  And  the  testator 
directed  that  his  said  trustees  should  stand  possessed  of  all  his 
monies,  and  the  proceeds  arising  from  the  sale  of  his  real  and 
personal  estate,  upon  trust,  to  lay  out  and  invest  the  same  at  interest 
on  real  or  Grovernment  securities,  with  power  to  vary  the  same,  &c., 
and  should  stand  possessed  thereof,  upon  the  trusts  following,  that 
is  to  say,  upon  trust  to  pay  into  the  hands  of  his  (the  testator's) 
wife,  Elizabeth,  during  so  long  time  as  she  should  remain  and 
continue  his  widow,  a  clear  yearly  sum  of  200Z.,  and  in  the  event  of 
her  marriage  again,  then  upon  trust  to  pay  into  the  proper  hands 
of  his  said  wife  Elizabeth  one  clear  yearly  sum  of  lOOZ.  for  her 
separate  use  during  the  remainder  of  her  life.  And  the  testator 
directed  that  a  sufficient  sum  should  be  set  apart  during  the  widow- 
hood of  his  said  wife  to  realize  and  produce  the  said  yearly  sum  of 
2002.,  and  in  the  event  of  her  marriage  again,  then  a  sufficient  sum 
to  realize  and  produce  the  yearly  sum  of  lOOL  to  be  paid  to  her 
during  the  remainder  of  her  life.  The  will  then  proceeded  as 
follows  :  **  And  I  do  declare  and  direct  that  my  said  trustees,  and 
the  survivor  of  them,  &c.,  shall,  during  the  widowhood  or  lifetime 
of  my  said  wife,  stand  possessed  of  the  residue  of  the  monies  to  be 
produced  from  my  said  real  and  personal  estates,  and  of  the  securi- 
ties, stocks  and  funds,  in  and  upon  which  the  same  shall  be  invested, 
and  upon  her  decease,  of  the  whole  of  such  monies,  and  of  the 
securities,  stocks  and  funds,  in  and  upon  which  the  same  shall  be 
invested,  upon  trust,  to  pay  and  divide  the  same  unto  and  equally 
between  and  amongst  all  and  every  my  children  bom  or  to  be  born, 
as  well  sons  as  daughters,  as  and  when  they  shall  severally  and 
respectively  attain  the  age  of  twenty-one  years,  share  and  share 
alike,  and  to  their  several  and  respective  executors,  administrators 
and  assigns,  but  in  regard  to  such  of  my  children  who  have  already 
attained  the  age  of  twenty-one  years,  then  and  in  such  case  I  direct 
and  desire  that  the  share  or  shares  of  such  my  children  shall  be 
paid  to  them  respectively,  at  the  expiration  of  twelve  months  after 
the  decease  of  my  said  wife,  or  so  soon  after  as  my  said  trustees 
shall  be  in  possession  of  assets  to  enable  them  so  to  do ;  and  my 
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rammbll  will  and  desire  is,  that  my  said  trustees  shall  pay  to  my  daughters, 
GiLLow.  notwithstanding  *their  coverture,  for  their  sole  and  separate  use, 
[  *37  ]  the  share  or  shares  to  which  they  may  be  respectively  entitled,  &c. ; 
but  in  the  event  of  the  decease  of  any  or  either  of  my  said  children, 
sons  or  daughters  (before  he,  she,  or  they,  or  either  of  them,  shall 
have  received  of  become  possessed  of  their  divisional  share  as  afore* 
said),  leaving  issue  lawfully  begotten,  then  and  in  such  case  the 
share  of  such  child  or  children  shall  go  to  and  be  equally  divided 
amongst  and  between  the  child  or  children  of  such  my  son  or  sons, 
daughter  or  daughters,  so  dying  as  aforesaid,  on  the  said  child  or 
children  respectively  attaining  the  age  of  twenty-one  years,  and  on 
failure  of  issue  of  any  of  my  said  sons  or  daughters,  or  in  case  of 
issue,  and  such  child  or  children  should  die  before  attaining  the  age 
of  twenty-one  years,  then  in  either  of  such  events  so  happening,  I 
direct  that  the  share  or  shares,  to  which  such  child  or  children 
would  have  been  entitled,  shall  be  equally  divided  amongst  and 
between  such  of  my  children  as  shall  be  then  living,  share  and  share 
alike.'*  And  after  reciting  that  he  had  made  certain  advances  to 
his  sons,  Gibon  Bammell  the  younger,  Thomas  Bammell,  and 
Charles  Bammell,  the  testator  directed  that  such  advances  respec- 
tively should  be  deducted  from  the  portions  provided  for  them 
respectively  by  his  will. 

In  February,  1842,  the  testator  died,  and,  in  the  month  of  April 
following,  Gibon  B.  Bammell,  Thomas  W.  Bammell  and  Edward  W. 
Bammell,  three  of  the  sons  of  the  testator  who  had  attained 
twenty-one  at  the  date  of  the  will,  filed  their  bill  for  the  adminis- 
tration of  the  testator's  estate ;  and  on  the  hearing  of  the  cause  the 
usual  accounts  and  inquiries  as  to  the  state  of  the  testator's  family 
were  directed.  By  the  Master's  report  it  appeared  that  the  testator 
left  his  widow  and  his  eight  children  surviving  him ;  namely,  Gibon 
B.  Bammell,  T.  W.  Bammell  and  Edward  W.  Bammell  (the 
plaintiffs),  who  had  attained  twenty-one  at  the  date  of  the  wiU, 
Elizabeth  F.  Bammell,  who  attained  twenty-one  in  the  testator's 
lifetime,  Charles  Bammell,  Emily  Bammell,  Harbey  Bammell  and 
Arthur  Bammell,  who  were  infants  at  the  time  of  the  testator's 
decease.  And  the  Master  found  that  Charles  Bammell  had  attained 
twenty-one  years  on  the  4th  of  February,  1848;  and  that  Emily 
Bammell  had  attained  the  age  of  twenty-one  on  the  9th  of  February, 
1845 ;  and  that  the  other  children  were  still  infants.  The  cause 
coming  on  for  further  directions,  the  principal  question  was,  what 
interest  the  plaintiffs  took  in  their  shares  of  the  residuary  estate : 
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whether  they  were  entitled  to  call  for  an  immediate  distribution  of  Bammbll 
their  shares ;  and  if  not,  what  was  to  be  done  with  the  interest  of  gill'ow. 
their  shares  in  the  meantime. 

Mr.  BoTniUy  and  Mr.  Rolt^  for  the  plaintiffs. 

Mr.  James  Parker,  Mr.  Wood  and  Mr.  Prior,  for  the  other 
parties  interested. 

[The  principal  cases  cited  are  referred  to  in  the  judgment.] 

WiOBAM,  V.-C.  (after  stating  the  will) :  July  22. 

The  state  of  the  family  was  this — there  were  three  children  of 
the  testator  who  had  lived  to  attain  twenty-one  years  at  the  date  of 
the  will;  one  other  child  had  lived  to  attain  twenty-one  between  the 
date  of  the  will  and  the  death  of  the  testator,  and  ^another  has  [  *S8  ] 
attained  twenty-one  since  the  filing  of  the  bill ;  and  the  remainder 
of  the  children  are  infants.  The  three  who  attained  twenty-one  at 
the  date  of  the  will  are  the  plaintiffs  in  the  cause;  and  the  question 
now  is  as  to  the  interest  they  take  in  the  share  of  this  residue.  The 
cases  referred  to  and  relied  on  by  the  plaintiffs  are  Mocatta  v. 
Linda  (i),  Sclienck  v.  Legh{2),  and  that  very  numerous  class  on  the 
same  subject,  all  of  which  will  be  found  collected  in  the  arguments 
of  counsel,  and  commented  upon  by  Lord  Cottenham  in  the  case  of 
Whatford  v.  Moore  (s),  in  which  case  Lord  Cottenham,  referring  to 
what  Sir  W.  Gbant  had  said  in  the  case  of  How  grave  v.  Cartier{4,), 
expresses  his  opinion  that  those  cases  ought  not  to  be  extended. 
The  cases  relied  on  by  the  other  side  were  Gaskell  v.  Hanrian  (5), 
Law  V.  Thompson  (6),  Whiting  v.  Force  (7),  and  another  case  referred 
to  by  Mr.  Wood  of  Hutcheon  v.  Mannington  (8).  But  the  first  cases 
are  very  familiar ;  they  are  cases  where  on  a  settlement  or  under  a 
will  portions  are  given  to  children  at  the  age  of  twenty-one,  the 
parents  taking  a  life  estate.  There  it  is  provided,  that  if  the  children 
shall  attain  twenty- one  in  the  lifetime  of  their  parents,  their  shares 
shall  not  be  payable  till  the  death  of  their  parents ;  with  a  further 
proviso  giving  it  over  if  they  die  before  their  shares  become  payable; 

(1)  47  E.  E.  186  (9  Sim.  56).  442),  are  the  leading  instances  of  the 

(2)  7  E.  R.  199  (9  Ves.  300).  cases  here  referred  to.— 0.  A.  S. 

(3)  Hope  V.  Lard  Clt/den,  5  E.  B.  (4)  13  E.  E.  142  (3  V.  &  B.  79). 
364  (6  Ves.  499) ;  Powis  v.  BurdeU,  7  (5)  8  R.  E.  224  (6  Ves.  159). 

E.  E.  259  (9  Ves.  428) ;  King  v.  Hake,  (6)  28  B.  E.  17  (4  Euss.  92). 

7  E.  E.  266  (9  Ves.  438);  Perfect  v.  (7)  50  B.  B.  297  (2  Beav.  571). 

Lard  Carzan,  21  E.  E.  331  (5  Madd.  (8)  2  E.  E.  115  (1  Vea.  Jr.  336). 
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bajimbll  in  such  cases,  if  the  children  attain  twenty-one  in  the  lifetime  of 
oiLLow.  ^heir  parents,  the  Coart,  adverting  to  these  two  circumstances,  first, 
that  the  children  were  certainly  meant  to  be  provided  for  in  case  of 
their  attaining  twenty-one,  or  marrying  and  leaving  issue ;  and  to 
the  second  fact,  that  the  postponement  of  payment  is  merely  for 
the  convenience  of  the  life  estate  of  the  parents,  has  held  that  the 
words  "payable,*'  "transferable,"  "assignable,"  and  like  words, 
mean  vested.  In  the  other  cases,  those  cited  by  Mr.  Wood  and 
Mr.  Prior,  in  the  same  interest,  there  has  been  a  simple  gift  at  a 
given  time,  with  a  proviso  that  if  the  party  should  die  before  they 
received  what  was  given  to  them,  the  property  should  go  over;  and 
in  that  case  Lord  Eldon  has  observed,  and  other  Judges  have 
followed  him,  that,  if  the  intention  is  clearly  expressed,  it  must 
take  effect.  Now,  if  in  the  present  case  the  widow  had  taken  a  life 
interest  in  the  whole  of  the  property,  and  if  the  clause  which  relates 
to  the  case  of  some  of  the  children  who  had  already  attained  the 
age  of  twenty-one  years  had  directed  that  all  the  children  should 
not  receive  what  was  given  to  them  until  the  expiration  of  twelve 
months  after  the  death  of  the  widow,  there  would,  I  think,  have 
been  a  very  plausible  ground  for  contending  that  the  payment  being 
postponed  merely  for  the  convenience  of  the  life  estate  of  the  parent, 
the  case  ought  to  be  dealt  with  as  in  the  cases  referred  to  by  the 
plaintiffs.  If,  on  the  other  hand,  no  part  had  been  given  to  the 
widow,  it  appears  to  me  to  be  impossible,  without  direct  violence  to 
the  language  of  the  will,  and  that  without  any  reason  for  violating 
it,  that  the  Court  should  put  a  different  construction  on  it  from  that 
which  it  naturally  bears. 

In  this  case  part  is  given  to  the  widow  for  life  and  part  not ;  and 
the  only  ground  on  which  I  can  overcome  the  literal  construction 
of  the  words,  will  be  by  inferring  that  because  part  was  given  to  the 
widow  for  life,  therefore  I  must  infer  that  I  ought  to  transfer  to  the 
rest  of  the  residue  the  same  reasoning  that  would  apply  to  the  part 
that  is  given  to  the  widow  for  life.  But  in  a  case  in  which  it  is 
impossible  to  say  what  the  testator  had  in  his  contemplation,  it 
appears  to  me  that  I  should  be  doing  direct  violence  without  reason 
to  the  language  of  the  will,  and  be  neglecting  that  caution  given  by 
Lord  CoTTBNHAM,  that  except  where  the  words  of  the  will  do  require 
it,  or  there  is  some  inconsistent  provision,  or  where  the  case  falls 
within  decided  cases,  those  cases  ought  not  to  be  extended.  I  am 
compelled  to  hold,  according  to  the  view  I  take,  that  the  shares  are 
given  over,  if  the  parties  who  attained  twenty-one  at  the  date  of  the 
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will  should  die  before  they  receive  their  shares.    What  that  means     rammkll 
I  need  not  decide — whether  the  death  of  the  widow,  or  whatever  the     gillow. 
time  may  be;  bat  it  does  appear  to  me,  on  the  whole  of  the  will, 
that  the  parties  to  whom  those  shares  are  given  do  take  vested 
interests  liable  to  be  divested ;  therefore,  they  will  be  entitled  to 
the  interest  on  the  shares,  though  the  shares  are  given  over  in  the 
event   of  their  dying  before  the  widow.    With   regard  to  those 
children  who  have  attained  twenty-one,  but  who  had  not  attained 
twenty-one  when  the  will  was  *made,  they  clearly  take  vested       [  *s^  ] 
interests  not  liable  to  be  divested;  and  as  they  take  vested  interests 
not  to  be  divested,  though  the  payment  is  postponed  till  the  widow 
dies,  and  she  takes  no  interest,  it  appears  to  me,  according  to  Lord 
Gottekham's  decision  in  Saunders  v.  Vautier,  and  also  according  to 
the  case  to  which  Mr.  Bolt  called  my  attention,  that  they  will  take 
an   immediate  disposing  power  over  the  property.      The  other 
children  must  wait  until  they  attain   twenty-one,  because  until 
then  they  have  not  vested  interests.     With  respect  to  those  who 
take  vested  interests  liable  to  be  divested,  I  do  not  mean  to  decide 
anything  critical  on  the  effect  of  the  word  " receive";  namely,  that 
if  the  widow  were  to  die,  and  at  the  end  of  a  year  one  of  them  had 
not  received  anything,  and  that  child  was  to  die,  I  do  not  mean  to 
say  that  that  share  would  go  over,  because  it  had  not  been  actually 
received.    All  that  I  mean  to  say  is,  that  if  the^  have  not  received 
it  in  some  sense  when  the  widow  dies,  they  cannot  receive  it 
afterwards,  and  then  the  question  arises.    There  is  a  class  of  cases 
in  which  the  Courts  have  said,  the  word  "  receive  "  must  have  a 
liberal  construction,  and  if  the  party  is  ready  to  receive  it,  and 
there  has  been  delay  on  the  part  of  the  trustee,  that  shall  not 
amount  to  a  forfeiture.    The  costs  of  all  parties,   as  between 
solicitor  and  client,  to  come  out  of  the  residuary  estate. 


DALTON  V.  LAMBERT. 

(15  L.  J.  Ch.  208.) 

In  a  foreclosure  suit  by  the  first  mortgagee  against  a  second  mortgagee 
and  the  mortgagor,  the  second  mortgagee  disclaimed,  and  was  brought  to 
the  hearing  of  the  cause  by  the  plaintiff :  Held,  that  the  plaintiff  was 
bound  to  pay  the  disclaiming  party  his  costs,  and  was  entitled  to  add  them 
to  the  mortgage  debt. 

Tms  was  a  foreclosure  suit,  instituted  by  the  first  mortgagee 
against  a  second  mortgagee  and  the  mortgagor.      The  second 

B.B. — ^VOL.  LXX.  26 


184a 

March  9. 

Knight 
Bruce,  V..C. 

[208] 
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Daltox      mortgagee  put  in  a  disclaimer.    The  only  question  at  the  hearing 
Lambbbt.     wets  c^B  to  the  costs  of  the  second  mortgagee. 

Mr.  Rus$eU,  for  the  plainti£f,  contended,  that  the  second 
mortgagee  ought  to  pay  his  own  costs. 

Mr.  Malins,  for  the  second  mortgagee,  contended  that  the 
second  mortgagee  was  entitled  to  be  paid  his  costs  by  the  plaintiff, 
who  might  add  them  to  his  mortgage  debt. 

Mr.  Faher,  for  the  mortgagor: 

Assuming  that  the  second  mortgagee  is  entitled  to  costs,  the 
plaintiff  ought,  when  the  disclaimer  was  put  in,  to  have  dismissed 
the  disclaiming  party,  with  costs:  this  would  have  saved  the 
expense  of  bringing  him  to  a  hearing.  The  plaintiff,  therefore, 
ought  to  pay  the  costs  of  the  second  mortgagee,  and  add  to  the 
mortgage  debt  such  part  only  of  these  costs  as  was  incurred  up 
to  the  putting  in  the  disclaimer ;  but  bear  personally  the  rest  of 
such  costs. 

Knight  Bbuob,  Y.-C,  said,  that  the  old  practice  was,  that  where 
an  incumbrancer  disclaimed,  and  there  was  nothing  more,  then,  in 
the  absence  of  all  special  circumstances,  the  plaintiff  might  bring 
such  incumbrancer  to  a  hearing,  and,  in  that  case,  the  incumbrancer 
was  entitled  to  costs,  which  the  plaintiff  paid,  and  added  to  his 
mortgage  debt.    He  should  adhere  to  such  practice  in  this  case. 


1843. 
Not.  16. 

Shadwell, 
V.-C. 

On  Appeal. 

1846. 
March  5. 

Lord 

Ltndhurst, 

L.C. 

[227] 


PAYNE  V.  BANNER. 

(16  L.  J.  Ch.  227—229;  S.  C.  7  Jur.  1051.) 

A  patentee  agreed  to  give  one-fourth  share  of  the  patent  to  B.  in 
consideration  of  50/.  then  paid,  and  of  150Z.  to  be  paid  in  several  sums  at 
various  times,  and  of  a  sum  of  300/.,  to  be  paid  by  a  particular  day,  to  be 
applied  in  taking  out  foreign  patents.  The  300/.  was  not  paid,  and  the 
foreign  patents  were,  consequently,  not  obtained :  Held,  that  time  was  the 
essence  of  the  contract,  and  that  the  patentee  was  entitled  to  rescind  it, 
notwithstanding  he  had  accepted  payment  of  the  other  sums  at  other  times 
than  those  which  were  fixed  by  the  agreement. 

Thb  bill  stated  that  the  plaintiff  having  invented  certain  improve- 
ments in  preserving  vegetable  matter,  where  metallic  or  earthy 
solutions  were  employed,  obtained  letters  patent  for  them,  dated 
the  9th  of  July,  1841,  and  the  specification  had  to  be  inroUed  within 
six  months,  namely,  by  the  8th  of  January,  1842.     The  plaintiff 
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was  desirous  of  obtaining  letters  patent  for  the  exclasive  use  of  his  Paynb 
invention  in  Scotland,  Ireland,  and  the  colonies,  euid  also  similar  banner. 
privileges  in  foreign  coontries,  and  it  was  necessary  that  he  shoald 
apply  for  them  before  the  specification  of  his  invention  was  inroUed. 
He  was  in  want  of  money  for  these  purposes,  and  for  his  private 
use,  and  to  commence  working  his  patent ;  and,  in  October,  the 
defendant  Banner  agreed  to  advance  him  500Z.,  and  the  plaintiff 
was  to  give  him  one-fourth  share  in  the  patent.  The  plaintiff, 
thereupon,  wrote  and  sent  him  the  following  letter: 

"  London,  23rd  October,  1841. 
''BoBBRT  Banner,  Esq. 

"  Dear  Sir, — I  hereby  admit  you  to  one-fourth  interest  in  my 
patent  for  preserving  wood,  on  the  following  conditions :  That  you 
pay  to  me  this  day  the  sum  of  SOL  (which  I  hereby  acknowledge  the 
receipt  of) ;  that  you  pay  to  me  on  the  SOth  of  October,  SOL,  on  the 
80th  of  November,  lOOZ.  (these  sums  to  be  for  my  private  use) ;  and 
that,  as  soon  as  possible,  but  not  later  than  the  Slst  of  December, 
you  find,  to  be  applied  to  taking  out  foreign  patents,  dOO{. ;  that 
you  exert  yourself  (as  I  also  shall)  to  find  a  third  party  to  advance 
a  further  sum  of  1,500{.,  800Z.  of  which  shall  be  paid  me  for 
my  private  use ;  such  party  to  be  entitled  to  a  one-eighth,  or,  if 
necessary,  a  one-fourth  share.  The  security  for  these  advances  to 
be  the  wood  patent  already  taken  out  by  me,  and  the  foreign  patents 
when  taken  out,  the  former  of  which  I  have  this  day  lodged  in  your 
hands.  And  it  is  agreed  that  the  above  sums  shall  be  repaid  out  of 
the  first  profits  arising  out  of  the  working  or  sale  of  the  patent. 
Neither  of  us  to  dispose  of  our  interest  in  this  patent  without  mutual 
consent.  That  when  required  by  either  party,  a  legal  document 
*  shall  be  executed,  based  upon  these  conditions.    I  am,  &c.  [  *228  ] 

"  Charles  Payne." 

In  answer  to  this  letter,  the  defendant  wrote  and  sent  the  following 
note  to  the  plaintiff : 

"  London,  28rd  October,  1841. 
**  Charles  Payne,  Esq. 

**  Dear  Sir, — I  hereby  accept  of  and  agree  to  the  terms  stipulated 
in  your  letter  of  this  day  addressed  to  me,  whereby  I  acquire  a  one- 
fourth  share  in  your  patent  for  preserving  wood,  and  which  you  have 
this  day  lodged  in  my  hands,  in  security  of  advances  made  and  to  be 
made  by  me.     I  am.  Dear  Sir,  yours,  faithfully, 

"Robert  Banner." 
26—2 
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Patve  The  defendant  paid  to  the  plaintiff  50Z.  on  the  80th  of  October, 

Banner.  1841,  SOL  on  the  6th  of  November,  50L  on  the  80th  of  November, 
102.  on  the  16th  of  December,  and  lOZ.  on  the  2l8t  of  December,  bat 
he  failed  in  providing  the  further  sum  of  800Z. 

On  the  Ist  of  January,  and  again  on  the  6th  or  6th  of  January, 
1842,  the  plaintiff  had  several  interviews  with  the  defendant ;  and 
the  plaintiff  told  him  that  he  had  forfeited  the  benefit  of  the  agree* 
ment,  but  that  if  he  would  provide  the  800Z.,  and  pay  it  to  the 
plaintiff's  patent-agents,  by  the  8th  of  January,  and  not  later  than 
four  o'clock  on  that  day,  the  plaintiff  would  still  consider  the  defen- 
dant entitled  to  one-fourth  share  of  the  patent,  and  to  the  benefit 
of  the  agreement ;  and  the  defendant,  accordingly,  undertook  to 
pay  it.  The  defendant,  however,  did  not  pay  any  part  of  that  sum. 
On  the  8th  of  January  the  specification  was  inroUed ;  and,  on  the 
12th  of  January,  the  plaintiff's  solicitor  informed  the  defendant  that 
the  plaintiff  considered  the  agreement  to  be  at  an  end,  and  required 
him  to  give  up  the  letters  patent.  The  plaintiff  repeatedly  demanded 
the  letters  patent,  and  offered  to  repay  to  the  defendant  the  monies 
which  he  had  advanced,  with  interest ;  but  the  defendant  insisted 
upon  his  right  to  consider  the  agreement  as  still  subsisting.  The 
bill  prayed  a  declaration  that  the  plaintiff  was  entitled  to  rescind 
the  agreement,  and  that  the  defendant  might  deliver  up  the  letter 
of  the  28rd  of  October,  1841,  to  be  cancelled,  and  also  the  letters 
patent,  the  plaintiff  offering  to  repay  to  the  defendant  the  monies 
which  he  had  advanced,  with  interest.  The  plaintiff  had  not  obtained 
any  foreign  patents,  being  prevented  from  doing  so  by  the  omission 
of  the  defendant  to  provide  the  necessary  funds. 

Mr.  Sttuirt  and  Mr,  James  Parker  appeared  for  the  plaintiff; 
and  Mr,  Wakefield  and  Mr.  Rogers^  for  the  defendant. 

The  Yicb-Ghancellob  : 

My  opinion  is,  that  the  defendant  in  this  case  has  acted  with 
great  impropriety.  The  agreement  is  this  :  '*  I  hereby  admit  you 
to  one-fourth  interest  in  my  patent  for  preserving  wood,  on  the 
following  conditions  :  That  you  pay  to  me  this  day  the  sum  of  501. 
(which  I  hereby  acknowledge  the  receipt  of) ;  that  you  pay  to  me 
on  the  dOth  of  October  60Z.,  80th  of  November,  lOOZ.  (these  sums  to 
be  for  my  private  use) ;  and  that  as  soon  as  possible,  but  not  later 
than  the  81st  of  December,  you  find,  to  be  applied  to  taking  out 
foreign  patents,  8(X)Z. ;  that  you  exert  yourself  (as  I  also  shall)  to 
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find  a  third  party  to  advance  a  farther  sum  of  1,500L,  8002.  of  Patns 
which  shall  be  paid  me  for  my  private  use,  such  party  to  be  entitled  baiwer. 
to  a  one-eighth,"  and  so  on.  The  very  wording  of  it  shows,  that  it 
never  was  contemplated  that  the  800L  to  be  advanced  for  the  pnrpoQjB 
of  taking  oat  foreign  patents  should  be  advanced  by  the  plaintiff. 
The  circumstances  that  certain  sums  were  to  be  paid  to  him  pre- 
liminary to  the  800Z.  being  paid  by  the  defendant,  and  that  if  the 
1,600{.  could  be  raised,  9001.  should  be  taken  by  the  plaintiff  for  his 
private  use,  show  that  the  plaintiff  was  represented  by  the  trans- 
action to  be  a  needy  man,  who  was  to  apply  what  money  he  might 
receive  for  his  own  purposes ;  but  the  money  which  was  forthcoming 
for  the  purpose  of  procuring  foreign  patents,  was  to  be  obtained  and 
produced  by  the  defendant ;  and,  inasmuch  as  the  patent  had  been 
taken  out  on  the  9th  of  July,  and  the  time  for  inroUing  the  specifi- 
cation would  expire  on  the  9th  of  January,  which  turned  out  to  be 
a  Sunday,  the  time  expired  on  the  8th ;  and  the  parties  knew  it ; 
and  it  is  quite  obvious  the  whole  scope  of  the  transaction  might  not 
have  been  entirely  defeated,  if  the  defendant  had  advanced  at  least 
8n£5cient  money  for  the  purpose  of  obtaining  foreign  patents: 
instead  of  doing  that,  he  advanced  not  one  farthing.  It  appears  to 
me,  therefore,  from  the  nature  of  '''the  case,  that  time  must  be  taken  [  *229  ] 
according  to  what  is  expressed  in  the  cases  to  have  been  of  the 
essence  of  the  contract.  In  the  case  of  Reynolds  v.  Pitt  (i),  where 
there  was  a  covenant  to  insure,  and  the  party  had  not  insured,  it 
was  insisted  that  there  could  be  relief  given  by  the  payment  of 
money ;  but  the  payment  of  money  now  would  not  necessarily  have 
the  effect  of  putting  the  parties  in  the  position  they  intended ;  and 
as  the  defendant  did  not  advance  the  money  at  the  proper  time,  so 
as  to  enable  the  plaintiff  to  take  out  foreign  patents,  he  has  by  his 
own  conduct  defeated  one  of  the  main  objects  of  one  party,  if  not  of 
both  parties  to  the  contract.  It  seems  to  me,  then,  it  was  quite 
impossible  for  the  plaintiff  to  do  more  than  he  did,  namely,  that  he 
considered  the  agreement  to  be  at  an  end.  It  was  not  his  duty  to 
tender  to  the  defendant  the  money  which  he  had  advanced;  the 
tendering  the  money  was  of  no  use :  and  besides,  it  is  observable, 
that  there  might  have  been  a  question  about  what  was  the  amount 
of  benefit  to  be  made ;  and  why  that  question  was  to  be  determined 
by  the  plaintiff,  either  against  himself,  or  in  such  a  manner  as  that 
he  might  raise  a  question  with  the  defendant,  I  do  not  immediately 
see :  and  I  cannot  but  think  the  very  first  notice  which  was  given 

(1)  l9Ve8. 134. 
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Paykk  on  the  12th  of  January  was  quite  sufScient  to  show  that  the  defen- 
BAMvxit.  <l^Qt  ought  honestly  to  have  paid  him  for  the  patent,  and  said,  **  I 
will  give  it  you  back  if  you  will  hand  back  the  money  to  me  with 
interest.'*  If  that  had  been  done,  the  question  might  have  been 
settled ;  and  it  seems  to  me  that  it  is  quite  consistent  with  justice 
that  the  decree  should  now  be  made,  that  it  be  referred  to  the 
Master  to  compute  interest,  I  think  at  4Z.  per  cent.,  upon  the 
sums  of  money  which  were  paid  by  the  defendant  to  the  plaintiff, 
altogether  amounting  to  2002.,  with  interest  at  4Z.  per  cent,  from 
the  time  when  they  were  advanced ;  and  it  will  be  referred  to  the 
Master  to  tax  the  plaintiff's  costs  of  the  suit ;  and  I  think  that  the 
amount  of  costs  should  be  set  off  against  the  amount  of  the  money 
which  the  Master  shall  find  to  be  due  for  principal  and  interest ; 
and,  upon  payment  of  the  balance  to  the  defendant,  he  shall  deliver 
up  the  letters  patent  to  the  plaintiff. 

The  defendant  appealed  from  this  decision. 

Mr.  Jame$  Russell  and  Mr.  James  Parker  for  the  plaintiff : 

The  8002.  were  required  for  a  particular  purpose,  to  secure  foreign 
patents,  and  those  privileges  must  be  secured  before  the  specifica- 
tion was  inrolled.  The  time,  therefore,  at  which  the  800L  was  to 
be  paid  formed  the  essence  of  the  contract.  The  former  sums  were 
not  all  paid  on  the  precise  days  which  had  been  fixed,  but  the 
plaintiff  did  not,  by  accepting  them,  waive  his  right  to  require 
payment  of  the  money  which  was  obviously  necessary  on  a  parti- 
cular day.  The  plaintiff  has  suffered  damages  from  the  defendant's 
default,  the  extent  of  which  cannot  be  possibly  ascertained,  and, 
under  such  circumstances,  the  Gourt  will  not  assist  a  defaulting 
party :  Reynolds  v.  Pitt 

Mr.  Rogers,  for  the  defendant : 

This  agreement  is  not  executory,  but  gives  the  defendant  an 
immediate  interest  in  the  patent.  If  the  defendant  has  occasioned 
him  any  loss,  he  may  have  some  other  remedy ;  but  he  is  not 
entitled  to  take  from  the  defendant  the  share  to  which  he  was 
actually  admitted.  If  time  was  originally  of  the  essence  of  the 
contract,  the  plaintiff  has  waived  it  by  allowing  nearly  all  the  sums 
to  be  paid  on  days  which  had  not  been  fixed,  and  by  offering  to 
take  the  3002.  after  the  time  for  paying  it  had  elapsed. 

Mr.  Parker  replied. 
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TiiB  Lord  ChangelijOb: 

It  was  most  important  that  the  plaintiff  should  have  had  the 
means  of  obtaining  his  foreign  patents  before  the  specification  was 
published  to  the  world.  Therefore  it  was  quite  clear  that  the  Slst 
December,  the  time,  was  the  essential  part  of  the  contract ;  as  there 
was  a  breach  in  that  respect,  the  plaintiff  had  a  right  to  have  back 
his  patent.  It  is  not  at  all  waived  by  the  transaction  that  took 
place  on  the  6th  of  January.  According  to  the  representation  of 
that  transaction  by  one  of  the  witnesses,  the  plaintiff  said,  ''  I  will 
not  insist  on  the  breach  of  the  contract,  if  before  a  certain  day  you 
pay  the  money."     The  appeal  must  be 

Disviissed,  with  C08t$. 


Patkb 

r. 

Bakmsb. 


HIGGIN8  V.  FKANKIS. 

(15  L.  J.  Oh.  320—331 ;  S.  C.  10  Jur.  328.) 

A  mortgagee  held  two  mortgages ;  by  one  of  which,  property,  belonging 
partly  to  A.  and  partly  to  B.,  was  conveyed  to  secure  money  advanced  to 
A.  and  B.  in  different  proportions,  with  a  proviso  for  redemption,  on 
payment  of  the  money  by  them,  or  either  of  them ;  and,  by  the  other, 
property  belonging  to  A.,  and  partly  comprised  in  the  first  mortgage,  was 
covenanted  to  be  conveyed  to  secure  the  debt  of  A.  There  is  no  right  of 
consolidation  in  such  case. 

Tms  was  a  foreclosure  suit.  By  a  deed  of  the  14th  of  October, 
1881,  the  defendant  Thomas  Frankis  covenanted  to  surrender  to  Ann 
Hughes,  in  fee,  a  copyhold  estate,  called  ''  The  Seven  Leazes,"  by 
way  of  mortgage,  for  securing  802.  By  deeds  of  the  1st  and  2nd  of 
November,  1885,  the  defendant  William  Frankis,  in  consideration 
of  120Z.,  conveyed  a  freehold  estate,  called  Courtend,  to  Elizabeth 
Herbert,  in  fee,  by  way  of  mortgage,  and  by  the  last-mentioned  deed, 
to  which  Thomas  Frankis  was  a  party,  Ann  Hughes  assigned  her 
mortgage  to  Elizabeth  Herbert,  subject  to  a  proviso  for  redemption, 
on  payment  to  Elizabeth  Herbert,  by  William  Frankis  and  Thomas 
Frankis,  or  either  of  them,  of  2002.  By  a  deed  of  the  28th  of  May, 
1842,  the  last-mentioned  mortgage  was  transferred  to  Martha  Tid- 
marsh,  and  certain  other  copyholds,  called  the  Horse-shoe  Piece, 
and  the  Hill,  to  which  Thomas  Frankis  was  beneficially  entitled  for 
life,  and  William  Frankis  was  beneficially  entitled  in  remainder  in 
fee,  were  also  mortgaged  to  M.  Tidmarsh.  There  was  a  proviso 
contained  in  the  last-mentioned  deed,  for  redemption,  on  payment 
to  M,  Tidmarsh  by  T.  Frankis  and  W.  Frankis,  or  either  of  them, 
of  600Z.    This  sum,  however,  as  appeared  from  the  recitals  and 


1846. 
March  20. 
April  20. 

WlORAM, 

v.-c. 

[329] 
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Hxaoivs  covenants  in  the  deed,  was  advanced  to  W.  Frankis  and  T.  Frankis 
FRA.KKIS.  in  the  following  proportions  :  namely,  S50Z.,  for  their  joint  nse,  and 
the  remaining  2502.,  for  the  several  use  of  W.  Frankis.  On  the  11th 
of  August,  1848,  the  mortgage  was  transferred  to  the  plaintiff.  In 
January,  1841,  the  plaintiff  recovered  judgment  against  W.  Frankis, 
and  sued  out  an  elegit ;  to  stay  the  execution  of  which,  W.  Frankis, 
by  articles  of  agreement,  dated  the  20th  of  February,  1841,  cove- 
nanted with  the  plaintiff  to  execute  to  her  a  mortgage  of  the  freehold 
estates  called  Courtend,  and  the  copyholds  called  Horse-shoe  Piece 
and  the  Hill,  and  also  of  certain  leasehold  estates,  for  5572.  7s.  2d. 
The  bill  prayed  an  account  of  what  was  due  to  the  plaintiff,  under 
the  mortgage  of  the  28th  of  May,  1842,  and  the  covenant  of  the 
20th  of  February,  1841,  and  that  the  defendants,  T.  Frankis  and 
W.  Frankis,  might  be  decreed  to  pay  what  should  be  found  due  on 
taking  that  account,  or  be  foreclosed. 

Mr.  RamiUy  and  Mr.  Piggott^  for  the  plaintiff,  asked  for  the 
ordinary  decree  of  foreclosure,  in  accordance  with  the  prayer  of 
the  bill. 

Mr.  Bevir^  for  the  defendant  Thomas  Frankis,  insisted  that,  as 
against  him,  the  plaintiff  had  no  right  to  extend  the  decree  beyond 
the  mortgage  of  May,  1842.  The  defendant  T.  Frankis  had  nothing 
to  do  with  the  other  mortgage  transaction;  and  it  would  be 
obviously  unjust  to  allow  the  plaintiff,  by  adding  the  several  debt 
of  the  defendant  W.  Frankis  to  the  joint  debt  of  the  two,  to  throw 
upon  T.  Frankis  the  onus  of  redeeming  an  estate  in  which  he  had 
no  interest.  This  would,  in  fact,  be  enabling  one  man  to  mortgage 
the  estate  of  another.    *    *     * 

1 330  ]  Mr.  Romilly,  in  reply  : 

The  mortgagee  has  a  right  to  the  full  benefit  of  her  security,  and 
cannot  be  called  upon  to  give  up  the  estate,  until  all  her  claims 
upon  it  are  satisfied;  therefore,  W.  Frankis  cannot  redeem  the 
plaintiff  as  to  the  mortgage  of  May,  1842,  without  also  redeeming 
her  as  to  the  other  mortgage ;  and  the  plaintiff  is  not  to  be  deprived 
of  this  advantage  by  the  circumstance  of  another  person  joining  in 
the  former  mortgage.  It  would  be  more  just,  in  such  a  case,  to 
say  that  T.  Frankis,  having  mixed  himself  up  in  the  same  trans- 
action with  the  other  defendant,  should  be  involved  with  him  in  the 
legal  consequence  of  that  transaction.      Lord  Alvanlbt's  dictum 
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applies  to  the  case  of  another  estate  being  mortgaged ;  but  here  it     hiooins 
is  the  same  estate  which  is  included  in  both  mortgages.  Fbankis. 

WioRAM,  y.-G.  said,  it  was  true  that  a  mortgagee  could  not  have 
the  estate  taken  from  him,  except  upon  the  terms  of  being  paid 
what  was  due  to  him  under  his  contract.  Then,  in  this  case, 
what  was  the  contract  between  the  plaintiff  and  Thomas  and 
William  Frankis?  The  contract  was,  that,  on  payment  of  the 
whole  of  the  mortgage-money,  the  mortgagee  should  recover.  If 
Thomas  paid  the  whole  he  would  be  entitled  to  a  reconveyance,  or 
conveyance  of  the  whole  estate.  That  being  his  right,  nothing  had 
been  done  to  conclude  it;  and  the  plaintiff,  taking  the  mortgage 
with  notice  of  that  right,  could  not  now  be  permitted  to  dispute  it. 
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IN  THE  EXCHEQUER  CHAMBER. 


(Ebbob  fboh  thb  Quben's  Bbhch.) 
i8«-  SOABES  V.  GLYN  and  Others  (1). 

June  13.  ^   ' 

July  8.  (8  Q.  B.  24—31 ;  S.  C.  14  L.  J.  Q.  B.  313 ;  9  Jur.  881.) 

r  24  1  Declaration  in  assumpsit  stated  that  E.  drew  a  bill  of  exchange  on 

defendants,  payable  to  oider  of  O. ;  that  defendants  accepted;  that  O. 
indorsed  to  "  The  Treasurer-General  of  the  Boyal  Treasury  of  Portugal; '' 
and  that  C,  then  being  the  Treasurer-General  aforesaid,  indorsed  to  plaintiff. 

Fleas.  2.  That  the  said  Treasurer-General  of  the  Boyal  Treasury  of 
Portugal  did  not  indorse  to  plaintiff :  and  issue  thereon.  3.  That  the  said 
Treasurer-General,  by  whom  the  indorsements  were  alleged  to  have  been 
made,  at  the  time  when  he  indorsed  was  not  such  Treasurer-GFeneral  as  was 
designated  and  intended  by  the  indorsement  of  O.,  but  minister  of  a  hostile 
Gx)yemment,  and  had  no  title  or  authority  to  indorse :  replication,  that  the 
Treasurer-General  who  indorsed  was  the  Treasurer-General  designated  &c. 
(not  adding  *'  at  the  time"  ftc.) :  and  issue  thereon. 

It  was  proved  that  the  bills  were  indorsed  for  the  use  of  M.,  then  King  of 
Porjbugal,  and  received  by  C,  being  then,  and  at  the  time  of  the  first 
indorsement,  his  Treasurer;  but  that,  after  M.'s  Government  had  been 
subverted  by  a  hostile  one,  and  C.  removed  from  office,  G.  indorsed. 

Held :  That  C,  by  the  indorsement  and  delivery  to  himself,  acquired  an 
absolute  titie  to  the  bills,  and  a  power  to  indorse,  which  could  not  be 
qualified  by  any  intention  of  O.  not  expressed  in  the  indorsement,  even  if 
such  qualification  could  be  annexed  to  an  indorsement  at  all ;  and  $emble 
that  it  could  not :  And  that  it  was  immaterial  whether  C.  was  Treasurer- 
General  at  the  time  of  his  indorsing  over  or  not^  and  that  the  words  "  at  the 
time"  &c.  were  therefore  properly  omitted  from  the  issue  taken. 

This  was  an  action  of  assumpsit,  tried  before  Lord  Denman,  Gh.  J., 
at  the  London  sittings  after  Hilary  Term,  1848,  when  a  bill  of 
exceptions  was  filed  by  the  counsel  for  the  plaintiff.  Judgment 
having  been  given  for  the  defendants  in  the  Court  of  Queen's  Bench, 
error  was  brought  by  the  plaintiff ;  and  the  defendants  joined  in 
[  *26  ]  error.  The  case  was  argued  in  the  Exchequer  *Ghamber9  in  this 
vacation  (June  13th),  before  Tindal,  Gh.  J.,  Goltman,  Maule  and 
Gresswell,  JJ.,  and  Parke,  Alderson,  Bolfe  and  Piatt,  Barons,  by 
Crowder  for  the  plaintiff  in  error  (plaintiff  below),  and  Kelly  for  the 
defendants  in  error  (defendants  below).  The  material  statements 
on  the  record  and  bill  of  exceptions,  and  the  arguments,  appear 
sufficiently  from  the  judgment  (2). 

Cur.  adv.  vult. 

(1)  See  Bills  of  Exchange  Act,  1882  1  Y.  ft  C.  644,  overruled  in  Dom.  Proc 
(45  &  46  Vict.  0.  61),  B8. 7  (1)  and  34  (2).  Queen  of  Portugal  v.  Glyn,  1  West, 

(2)  The  following  authorities  were  258  (see  51  B.  B.  36) ;  Bex  v.  Box, 
referred  to  in  argument :  Glyn  v.  6  Taimt.  325 ;  Sigoumey  v.  Lloyd^  32 
Soarei,  3  My.  &  K  450 ;  Olyn  v.  Soaree,  E.  E.  504  (8  B.  &  0.  622). 
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TiNDAL,  Gh.  J.,  in  this  vacation  (July  8),  delivered  the  judgment  of      Soarw 
the  Court  :  qIys. 

In  this  case,  which  was  argued  before  us  at  the  sittings  of  this 
Court  of  error  after  the  last  Term,  the  question  for  our  decision  is, 
whether  the  direction  of  the  Lobd  Chief  Justice  of  the  Court  of 
Queen's  Bench,  given  on  the  trial  of  the  cause,  was  or  was  not 
correct  in  respect  to  those  points  which  form  the  subject  of  the  bill 
of  exceptions. 

The  charge  of  the  Lobd  Chief  Justice  is  set  out  at  length  upon 
the  record,  a  course  of  proceeding  which  is  unusual,  and  ought  not 
to  be  adopted.  The  precise  point  upon  which  the  summing  up  is 
sought  to  be  impugned  should  have  been  stated,  and  so  much  only 
of  the  context  as  was  necessary,  if  any  was  necessary,  to  explain 
the  direction  of  the  Judge,  and  no  more.  The  stateinent  of  the 
charge  at  length  tends  much  to  embarrass  the  question,  and  adds 
greatly  to  the  expense  of  the  proceedings  in  error. 

In  order  to  understand  the  nature  of  the  exceptions,  *it  will  be        [  *26  ] 
necessary  to  state  shortly  the  substance  of  the  pleadings. 

The  action  was  brought  upon  six  bills  of  exchange,  drawn  at 
Paris  by  the  Baron  D'Est  on  the  defendants  in  London,  payable  to 
the  order  of  Outrequin  and  Jauge,  and  accepted  by  the  defendants. 
These  bills  were  indorsed  by  Outrequin  and  Jauge  to  ''  (i)  Monsieur 
The  Treasurer-General  of  theBoyal  Treasury  of  Portugal :  **  and  the 
declaration  stated  that  one  Joaquim  Fernandes  Conto,  then  being  the 
Treasurer-General  aforesaid,  indorsed  the  said  bills  to  the  plaintiff. 

To  this  declaration  there  were  several  pleas.  First :  that 
Outrequin  and  Jauge  did  not  indorse  to  the  Treasurer-General  of 
the  Boyal  Treasury  of  Portugal.  Secondly :  that  the  said  Treasurer- 
General  of  the  Boyal  Treasury  of  Portugal  did  not  indorse.  Thirdly : 
that  the  said  Treasurer-General,  by  whom  the  indorsements  are 
alleged  to  have  been  made  to  the  said  plaintiff,  at  the  time  when 
he  indorsed  the  same  was  not  such  Treasurer-General  as  was 
designated  and  intended  by  the  said  indorsement  of  Outrequin  and 
Jauge,  but  was  another  and  different  functionary,  and  agent  and 
minister  of  another,  and  different,  and  adverse  and  hostile.  Govern- 
ment, and  had  no  title  or  authority  to  indorse  the  bills.  There 
were  also  two  special  pleas,  stating  that  Don  Miguel,  whilst  he  was 
King  of  Portugal,  raised  a  loan  at  Paris ;  that  Outrequin  and  Jauge, 
being  bankers  at  Paris,  entered  into  an  agreement  with  Don  Miguel 
and  his  Government  for  negotiating  and  raising  the  loan,  and 
(1)  The«e  were  the  words  of  the  indorsement  as  set  out  on  the  record. 
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SoABVB  remitting  the  same ;  and  that  Oatrequin  and  Jange  purchased  and 
Oltn.  procured,  these  hills  to  be  drawn  for  the  purpose  of  remitting  the 
r  *S7  ]  same  on  account  of  the  ^said  loan ;  and  that,  in  order  to  enable 
Don  Miguel  and  his  Government  to  receive  payment  of  the  said 
bills  of  exchange,  they  indorsed  the  said  bills  to  the  order  of 
Monsieur  the  Treasurer-General  of  the  Royal  Treasury  of  Portugal, 
^  thereby  intending  and  meaning  to  make  them  payable  to  the  order 
of  such  person  as  should  be  for  the  time  being  Treasurer-General 
of  the  Boyal  Treasury  of  Portugal  by  the  appointment  and  as 
minister  of  the  said  Don  Miguel  and  his  Government,  and  not  of 
any  person  appointed  by  or  acting  under  the  authority  of  any 
Government  adverse  to  that  of  Don  Miguel ;  that  the  said  bills 
were  sent  to,  and  duly  received  by,  the  said  Gonto,  then  being  the 
Treasurer-General  of  the  Boyal  Treasury  of  Portugal,  under  and 
as  minister  of  Don  Miguel;  that  Don  Pedro,  with  a  hostile  force, 
took  possession  of  Lisbon,  and  compelled  Don  Miguel  to  quit,  and 
subverted  his  Government ;  whereupon  Gonto  altogether  ceased  to 
exercise  the  functions  of  Treasurer-General  of  the  Boyal  Treasury, 
and  from  thence  has  never  done  any  act  as  minister  of  Don  Miguel ; 
that  Don  Pedro,  and  the  persons  then  exercising  the  functions  of 
government  in  Portugal,  took  forcible  possession  of  the  bills  ;  and 
that  Gonto,  fraudulently  and  in  collusion  with  Don  Pedro  and  the 
new  Government,  indorsed  the  said  bills  for  the  purpose  of  enabling 
Don  Pedro  and  the  new  Government,  through  the  plaintiff,  to 
receive  payment  of  the  bills. 

The  plaintiff,  in  his  replication,  joined  issue  on  the  two  first  pleas ; 
and,  as  to  the  third  plea,  he  replied  that  the  Treasurer-General,  by 
whom  the  indorsements  were  made  to  the  plaintiff,  was  the  Treasurer- 
General  designated  and  intended  by  the  indorsement  of  Outrequin 
[  *28  ]  and  Jauge ;  omitting,  however,  to  include  in  the  ^traverse  the 
statement,  in  the  defendants'  plea,  that  he  was  so  at  the  time  of 
the  indorsement.  And  with  respect  to  the  two  other  special  pleas, 
the  replication  avers  that  the  matters  of  fact  therein  stated  were 
i^ot  true. 

On  the  trial,  evidence  was  given  that  the  bills  were  indorsed  in 
order  to  remit  a  part  of  a  loan  raised  for  the  use  of  Don  Miguel  at 
Paris,  and  were  intended  to  be  received  or  negotiated  by  his 
Treasurer.  When  the  bills  were  indorsed  and  received  at  Lisbon, 
the  Government  of  Don  Miguel  continued ;  and  Gonto  was  the 
Treasurer  of  the  Boyal  Treasury  under  his  Government.  Li  July, 
the  Government  of  Don  Miguel  was  subverted,  and  his  loan  not 
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recognised  by  the  Government  of  Donna  Maria,  which  succeeded  it ;       soabbs 
bat  Conto  was  retained  a  short  time  as  Treasurer,  and  removed  on       q,^^ 
the  7th  August ;  and,  on  the  9th  August,  before  the  notification  of 
such  his  removal  to  him,  he  indorsed  the  bills  to  the  plaintiff. 

In  his  summing  up,  the  Lord  Chief  Justice  stated  that  the 
description  of  Treasurer  of  the  Kingdom  of  Portugal  was  a 
description  upon  which  the  jury  might  receive  evidence  as  to  the* 
intention  of  the  party  who  indorsed,  whether  it  meant  the  Treasurer 
then  in  the  service  of  Don  Miguel  and  him  alone,  or  whether  it  was 
meant  to  apply  to  any  other  person  who  should  hold  the  office  at 
any  time  the  bills  should  be  in  the  Treasury,  although  a  change  of 
Government  should  have  taken  place  in  the  mean  time ;  and  that 
the  defendants  were  entitled  to  a  verdict  if  Outrequin  and  Jauge 
exclusively  looked  to  Don  Miguel  as  the  person  whose  Treasurer 
was  to  receive  and  indorse  those  bills:  and  that,  if  it  was  so 
intended,  the  Government  of  Portugal  which  succeeded,  or  their 
servant,  had  no  authority  to  indorse  the  bills,  so  as  to  convey  a 
title  to  the  plaintiff.  *His  Lordship  then  said  that  the  question  was,  [  *29  ] 
whether  the  intention  of  Outrequin  and  Jauge  was  that  the  bills 
should  be  indorsed  to  Monsr.  Conto,  not  as  Treasurer  of  the  Kingdom 
of  Portugal,  but  exclusively  as  the  Treasurer  of  Don  Miguel,  and 
acting  in  his  separate  adverse  interest;  and  that  the  legal  title 
depended  on  that  question,  which  he  submitted  to  their  consideration. 

The  plaintiff's  counsel  excepted  to  this  direction,  and  stated  that 
the  Lord  Chief  Justice  ought  to  have  delivered  his  opinion  that, 
if  the  jury  believed  that  Conto  was  Treasurer-General  of  the  Boyal 
Treasury  at  the  time  of  the  indorsement  to  him  by  Outrequin  and 
Jauge,  and  that  he  indorsed  to  the  plaintiff,  it  was  sufficient  to 
entitle  the  plaintiff  to  a  verdict  on  the  second  and  third  issues :  and, 
further,  that  no  evidence  ought  to  have  been  left  to  the  jury  to  show 
any  other  intention  by  the  indorsement  of  Outrequin  and  Jauge  than 
that  which  is  expressed  by  the  written  indorsement  itself ;  and  that 
no  evidence  ought  to  be  considered  by  the  jury  to  alter  the  legal 
effect  of  the  indorsement,  or  add  to  its  tenor :  and,  further,  that  it 
was  wrong  to  tell  the  jury  that  they  ought  to  find  a  verdict  for  the 
defendants,  if  they  thought  that  Outrequin  and  Jauge  intended  that 
Conto  should  have  power  to  indorse  the  bills  so  long  as  he  should 
be  Treasurer  of  the  Royal  Treasury  under  the  Government  of  Don 
Miguel  and  no  longer.  The  jury  found  a  verdict  for  the  defendants 
on  the  second  and  third  issues,  and  for  the  plaintiff  on  the  first  issue 
and  those  raised  on  the  other  special  pleas. 
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80ARE8  The  case  was  argued  at  length  before  as :  and  we  are  all  of  opinion 

Gltk.       ^hftt  tl^o  direction  was  not  correct  in  point  of  law,  and  that  the 
exception  was  well  founded,  and  consequently  that  there  must  be  a 
venire  de  novo. 
[  90  ]  Whoever  was  the  Treasurer  of  the  Boyal  Treasury  at  the  time  of 

the  indorsement  by  Outrequin  and  Jauge  acquired  the  legal  title  to 
the  bills.  The  indorsement ''  to  his  order  "  was  in  law  an  indorse- 
ment **  to  him  or  his  order  ;**  and  the  indorsement  does  not  mean 
the  mere  act  of  writing  the  name  on  the  bills,  but  the  handing  the 
bills  over  and  the  delivery  of  them  to  the  indorsees  also.  No 
question  arises  here  as  to  the  effect  of  a  change  of  officers  between 
the  signature  of  the  indorser  and  the  transmission  or  delivery  to  the 
indorsee.  When  the  actual  delivery  took  place,  as  well  as  at  the 
time  of  the  making  of  the  indorsements,  Conto  was  the  Treasurer : 
at  both  times  he  was  in  the  same  office,  and  the  same  service  ;  and, 
consequently,  the  legal  title  to  the  bills  vested  in  him  by  the  indorse- 
ment :  and  there  is  nothing  in  the  form  of  the  indorsement  which 
can  be  construed  to  revest  the  title  in  the  indorser,  or  to  restrain 
the  indorsee  from  indorsing  over,  in  case  he  ceased  to  have  that 
office ;  nor  can  parol  evidence  be  allowed  to  engraft  such  a  condition, 
if  indeed  such  a  condition,  or  qualified  power  of  indorsing,  could  be 
allowed  by  the  law  merchant :  and  no  authority  has  been  cited  to 
show  us  that  it  could. 

We  think,  therefore,  the  direction  of  the  Lobb  Chief  Justicb  was 
wrong,  in  stating  that  the  legal  title  to  the  bills  in  this  case  depended 
on  the  intention  of  Outrequin  and  Jauge  in  using  the  description  of 
the  Treasurer  of  the  Boyal  Treasury,  or  upon  their  intention  that 
the  power  of  indorsing  over  should  depend  upon  the  continuance  of 
the  same  office.  It  was  unnecessary  to  inquire,  supposing  it  were 
competent  to  do  so,  as  to  their  intention  in  indorsing  the  bills ;  for 
the  bills  were  certainly  indorsed  and  delivered  to  the  proper 
[  •31  ]  Treasurer ;  *and  no  parol  evidence  would  be  allowed  to  defeat  his 
title,  or  qualify  his  right  to  indorse. 

Indeed  the  stress  of  the  argument  for  the  defendants  in  error  was, 
not  that  the  direction  was  right  in  point  of  law,  but  that  the  excep- 
tion had  not  exactly  pointed  out  the  defect,  and  was  itself  untenable 
in  part;  for  it  was  said,  that  the  Chibf  Justice  ought  not,  as  the 
exception  stated  he  ought,  to  have  told  the  jury  that,  if  Conto  was 
Treasurer-General  at  the  time  of  the  indorsement  to  him,  it  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict  on  both  the  second  and 
third  pleas,  though  it  might  be  sufficient  as  to  the  second. 
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We  think  that  this  objection  to  the  sufficiency  of  this  part  of  the  Soabk 
exception  ought  not  to  prevail.  Even  supposing  it  to  have  been  gltk. 
wrong  as  to  the  third  issue,  and  that  the  plaintiff  was  not  entitled 
to  a  verdict  upon  that  issue,  we  are  of  opinion  that  the  residue  of 
the  exception  (at  all  events  the  two  latter  branches  of  it)  was  properly 
taken.  But  we  also  think  that,  upon  the  third  issue,  the  direction 
ought  to  have  been  in  favour  of  the  plaintiff  as  stated  in  the  excep- 
tion ;  because  the  averment,  that  the  Treasurer-General  who  indorsed, 
at  the  time  he  indorsed,  was  not  such  Treasurer-General  as  was 
designated  and  intended  by  Outrequin  and  Jauge,  was  not  parcel  of 
the  issue,  but  had  been  left  out  of  it  because  it  was  immaterial. 

We  are  therefore  of  opinion  that  there  must  be  a 

Venire  de  novo. 


IN  THE  QUEEN'S   BENCH. 


DOE  D.  PETER  HOPLEY  v.  YOUNG.  i846. 

(8  a  B.  63—64 ;  8.  0.  15  L.  J.  Q.  B.  9 ;  9  Jur.  241.)  '^^' 

The  fact,  that  a  party  did  a  particular  act  (as  signing  a  land-tax  assess-  [  ^^  ] 

ment)  in  an  official  capacity,  may  be  proved,  not  only  by  showing  that  he 
exercised  the  office  before  or  at  the  period  in  question,  but  also  by  evidence 
(limited  to  a  reasonable  time)  of  his  having  exercised  it  afterwards. 

Ejectment  for  premises  in  the  parish  of  St.  James  in  Bury 
St.  Edmands,  Suffolk.  On  the  trial,  before  Williams,  J.,  at  the  last 
Suffolk  Assizes,  the  lessor  of  the  plaintiff,  to  prove  seisin  in  Anne 
Hopley,  under  whom  he  claimed,  put  in  certain  assessments  by  the 
Commissioners  of  Land-tax.  To  prove  the  signature  of  certain  Com- 
missioners, a  witness  was  called,  who  deposed  to  the  handwriting, 
and  stated  that  the  document  had  passed  tlirough  the  office  of  the 
Commissioners :  and  there  was  evidence  that  the  parties  named  had 
acted  as  Cominissioners ;  but  this  proof  referred  only  to  a  time  after 
the  date  of  the  signature ;  and  there  was  no  evidence  of  the  parties 
having  acted  as  Commissioners  before.  It  was  objected  that,  without 
such  proof,  the  evidence  could  not  be  received.  The  learned  Judge 
admitted  it ;  and  the  plaintiff  had  a  verdict. 

Gunning  now  moved  for  a  new  trial,  and  contended  that  the 
signature  was  not  sufficiently  proved  to  go  to  the  jury,  unless  the 
party  were  shown  to  have  been  a  Commissioner  at  or  before  the 
time  of  signing. 


TOUVG. 

[•64] 
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Dos  d.  (LoBD  *Dbnman,  Ch.  J. :  When  we  have  the  handwriting  of  a 

V.  person  proved  to  have  been  a  Commissioner,  is  there  any  aathority 

for  requiring  proof  of  his  having  acted  as  Commissioner  at  the  time 
when  he  signed?  If  he  is  shown  to  have  been  a  Commissioner 
within  a  reasonable  time  from  the  signature,  there  is  surely  no 
ground  of  objection.) 

Gunning  also  took  an  objection  as  to  the  effect  of  the  entry  proved ; 
citing  Doe  d.  Strode  v.  Seaton  (i)  and  Doe  d.  Stansbury  v.  Arkwright  (2) ; 
and  contended  that  the  evidence  at  most  only  proved  Anne  Hopley 
to  have  been  occupier. 

(CoLERinoE,  J. :  That  would  be  primd  fade  evidence  of  seisin.) 

LoBB  Denman,  Ch.  J. : . 

Most  of  the  remarks  on  this  case  turn  only  on  the  effect  of  the 
evidence.  On  the  question,  whether  it  was  receivable  or  not,  I  have 
no  doubt.  When  persons  who  have  exercised  a  public  duty  are 
shown  to  have  done  an  act  within  the  scope  of  that  duty  at  a  par- 
ticular time,  we  may  assume  that  they  were  exercising  the  public 
duty  when  they  did  the  act,  without  proof  that  they  were  or  had 
been  discharging  such  duty  at  the  very  time.  If  it  was  within  a 
reasonable  time  of  the  act  done,  that  is  sufficient. 

Williams,  J.  concurred. 

COLEBIDOE,  J. : 

It  is  an  admitted  point  that  acting  in  an  office  is  proof  of  being 

officer ;  and  that  rule  clearly  takes  effect  in  favour  of  an  act  done 

after  the  time  to  which  the  proof  relates.    But  the  same  principle 

[  *65  ]       applies  *  when  that  time  is  subsequent  to  the  act  done.    The  inference 

may  be  carried  upwards  as  well  as  downwards. 

WiGHTMAN,  J.  concurred. 

Rule  refused. 

(1)  41  IL  E.  412  (2  Ad.  &  El.  171).  (2)  38  £.  £.  853  (2  Ad.  &  £1.  iS2 

note  (a). 
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The  mayor,  ALDEEMEN  and  BURGESSES  of  i846. 

LICHFIELD  V.  SIMPSON  (1).  ^!!!li^- 

(8  Q.  B.  65—75 ;  S.  0.  15  L.  J.  Q.  B.  78.)  [  *^  ] 

Case.  Declaration  stated  that  defendant,  after  9tli  of  November,  1835, 
and,  after  the  first  election  of  councillors  under  stat.  5  &  6  Will.  lY. 
c.  76,  was  appointed  and  acted  as  town  clerk  of  the  borough  of  L.,  and  con- 
tinued to  be  and  act  as  such  town  clerk,  until  the  expiration  of  his  office 
by  his  lawful  removal ;  that,  after  such  removal,  and  within  three  months 
after  the  expiration  of  defendant's  office,  the  council  of  the  borough,  in 
pursuance  of  the  statute,  duly  authorized  and  appointed  A.  to  receive  from 
defendant,  and  required  defendant  to  deliver  to  A.  a  true  account  in  writing 
of  all  matters  committed  to  defendant's  charge  as  such  town  clerk  by  virtue 
of  the  Act,  and  also  of  all  moneys  &c.,  together  with  proper  vouchers  &c., 
and  also  a  list  of  the  names  of  debtors  &c. ;  of  which  premises  defendant, 
within  the  three  months,  had  notice,  and  was,  within  the  three  months, 
required  by  A.,  pursuant  to  the  authority,  to  deliver  to  A.  the  said  matters 
and  things  which  A.  was  so  authorized  to  receive ;  that,  since  defendant 
had  such  notice  &c.,  and  within  the  three  months,  a  reasonable  time  for  the 
delivery  had  elapsed ;  that,  before  the  expiration  of  defendant's  office,  to 
wit  on  &c.,  divers  matters  and  things  were  committed  to  his  charge  under 
the  Act,  and  for  the  corporation,  viz.  certain  deeds  &c. ;  that,  during  the 
time  aforesaid,  defendant  received  moneys  amounting  &c.,  by  virtue  and 
for  the  purposes  of  the  Act,  and  had  not  tendered  any  account  thereof  to 
plaintiffs ;  and  that,  before  and  at  the  expiration  of  defendant's  office,  there 
were  divers  persons  from  whom  moneys  were  due  for  the  purposes  of  the 
Act,  which  ought  to  have  been  received  and  accounted  for  to  plaintiffs  by 
defendant,  but  who  had  not  paid  the  same :  Breach,  that,  though  it  was 
defendant's  duty  to  deliver  the  said  matters  and  things  to  A.,  and  A.  all  the 
time  continued  to  be  authorized  to  receive  them,  defendant  had  not  delivered 
them  to  A. ;  by  means  whereof  plaintiffs  were  kept  in  ignorance  of  matters 
which  ought  to  have  been  contained  in  the  account,  list  and  vouchers,  and 
had  been  prevented  from  obtaining  moneys  which  they  might  have  obtained 
if  defendajit  had  performed  his  said  duty,  and  from  carrying  on  the  business 
of  the  corporation  &c. 

Held,  on  special  demurrer,  that  an  action  on  the  case  for  the  breach  of 
duty  lay  against  the  defendant,  and  that  plaintiffs  were  not  restricted  to 
the  summary  remedy,  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  60,  before 
justices  of  Uie  peace.  And  that  the  appointment  of  A.  to  receive  the 
several  matters  and  things,  and  the  duty  of  defendant  to  deliver  them,  were 
sufficiently  alleged. 

Thb  declaration  contained  two  counts :  the  first  in  trover,  for 
books  and  documents ;  the  second  count  was  in  case,  and  stated 
that,  whereas,  after  the  passing  of  stat.  5  &  6  Will.  lY.  c.  76  (2), 
and  after  9th  November,  *1885,  and  after  the  first  election  of  coun-  [  *66  ] 
cillors  for  the  borough  of  Lichfield  under  the  statute,  and  before 
the  committing  of  the  grievances,  to  wit  on  &c.,  defendant,  being 
then  a  fit  person  in  that  behalf,  and  not  being  at  the  time  of  his 

(1)  Cited,  Great  Northern  Fishing  Co,  (2)  See  now  Municipal  Corporations 

V.  EdgehiU  (1883)   11   Q.  B.  D.  225,      Act,  1882  (45  &  46  Vict.  c.  50),  s.  21.— 
226.— A.  0.  A.  0. 

B.B.— VOL.  LXX.  27 
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[b.r. 


Mayor  of 

LiCBFIKLD 

r. 
Simpson. 


[  •67  ] 


appointment  thereinafter  mentioned  a  member  of  the  council  of  the 
borough,  had  been  and  was  duly  appointed  and  constituted  town 
clerk  of  the  borough,  and  continued  to  be,  and  was,  and  acted  as, 
such  town  clerk  until,  afterwards,  to  wit  on  &c.,  the  defendant's 
office  of  town  clerk  expired  and  determined  by  his  due  and  lawful 
removal  from  his  said  office  by  the  council  of  the  borough  pursuant 
to  the  statute ;  and  whereas,  after  the  removal  &c.,  and  after  the 
office  had  so  determined  and  expired,  and  within  three  months  after 
the  said  office  had  expired  &c.,  to  wit  on  <&c.,  the  council,  in 
pursuance  of  the  statute,  duly  authorized  and  appointed  Alfred 
Egginton  to  receive  from  defendant,  and  required  defendant  to 
deliver  to  the  said  A.  E.,  a  true  account  in  writing  of  all  matters 
committed  to  defendant's  charge  as  such  town  clerk  by  virtue  of 
the  said  Act,  and  also  of  all  moneys  which  had  been  by  him 
received  by  virtue  or  for  the  purposes  of  the  said  Act,  and  how 
much  thereof  had  been  paid  and  disbursed,  and  for  what  purposes, 
together  with  proper  vouchers  for  such  payments,  and  also  a  list  of 
the  names  of  all  such  persons  as  should  not  have  paid  the  moneys 
due  from  them  for  the  purposes  of  the  said  Act,  and  of  the  amount 
due  from  each  of  them  ;  of  all  which  premises  the  defendant  after- 
wards, within  three  months  after  the  expiration  of  his  said  office, 
to  wit  on  &c.,  had  notice,  and  was  then,  and  within  the  said  three 
months,  required  by  the  said  A.  E.,  in  pursuance  of  the  authority 
so  given  to  him  as  aforesaid,  to  deliver  to  A.  E.  the  *said  several 
matters  and  things  which  A.  E.  was  so  authorized  to  receive  from 
him  as  aforesaid,  (that  is  to  say)  the  aforesaid  accounts,  vouchers 
and  list :  averments  that,  since  defendant  had  such  notice  and  was 
so  required  as  aforesaid,  and  within  three  months  after  the  expira- 
tion of  the  office  of  defendant  as  aforesaid,  to  wit  on  &c.,  a  reason- 
able time  for  delivering  the  said  several  matters  &e.  expired  and 
elapsed  ;  and  that,  before  the  time  of  the  expiration  of  the  office  of 
defendant  as  aforesaid,  to  wit  on  &c.,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  this  action,  divers 
matters  and  things  had  been  and  were  committed  to  the  charge  of 
defendant  under  and  by  virtue  of  the  said  Act,  and  for  and  in 
behalf  of  the  said  corporation,  that  is  to  say  certain  charters,  deeds, 
&c.,  of  the  said  borough;  and  that  defendant  during  the  time 
aforesaid  received  divers  moneys  amounting  &c.,  by  virtue  and  for 
the  purposes  of  the  said  Act,  of  which,  or  of  any  part  thereof, 
defendant  had  not  at  any  of  the  tim^s  in  that  count  mentioned,  or 
at  any  time  before  the  commencement  of  the  action,  tendered  any 
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account  whatever  to  the  plaintiffs,  or  any  person  for  them  or  on 
their  behalf ;  that  there  were,  before  and  at  the  time  of  the  expira- 
tion &c.,  and  from  thence  until  and  at  the  several  times  in  that 
count  mentioned,  and  from  thence  until  and  at  the  time  of  the 
commencement  of  this  action,  divers  persons  from  whom  moneys 
were  due  for  the  purposes  of  the  said  Act,  and  which  moneys 
ought  to  have  been  received  and  accounted  for  to  the  plaintiffs  by 
defendant,  which  persons  had  not  paid  the  same ;  and  that  more 
than  three  months  expired  and  elapsed  after  the  expiration  &c., 
and  before  the  commencement  of  this  action,  to  wit  on  &c. :  and 
that,  though  it  was  defendant's  duty,  by  ^reason  of  the  premises, 
to  have  delivered  to  the  said  A.  E.  the  said  matters  and  things 
which  he  was  so  authorized  to  receive  from  him,  and  though  the 
said  A.  E.  had  during  all  the  time  aforesaid  continued  to  be 
authorized  to  receive  the  said  several  matters  and  things  which  he 
was  so  authorized  to  receive  as  aforesaid,  and  had  been  during  all 
that  time  ready  and  willing  to  receive  the  same,  yet  defendant,  not 
regarding  &c.,  did  not  nor  would,  although  thereunto,  to  wit  on 
&c.,  requested,  deliver  the  said  matters  and  things  which  A.  E. 
was  so  authorized  to  receive  from  him  as  aforesaid,  or  any  of  them, 
to  the  said  A.  E.,  or  to  the  plaintiffs,  but  continually  until  the 
commencement  of  this  action  wilfully  neglected  so  to  do,  and  had 
not  delivered,  but  on  the  contrary  had  wilfully  neglected  to  deliver 
to  A.  E.  any  such  account,  list  or  vouchers  as  in  that  count  afore- 
said, contrary  to  the  statute ;  by  means  whereof  the  plaintiffs  had 
been  kept  in  ignorance  of  the  matters  and  things  which  ought  to 
have  been  contained  in  the  said  account,  list  and  vouchees  respec- 
tively, and  had  been  prevented  from  obtaining  and  receiving  divers 
moneys  and  property  due  and  belonging  to  plaintiffs,  which  they 
would  have  been  enabled  to  obtain  and  receive  if  defendant  had 
performed  his  aforesaid  duty ;  and  had  been  for  a  long  space  of 
time,  to  wit  till  the  commencement  of  that  suit,  prevented  from 
carrying  on  and  transacting  the  affairs  and  business  of  the  said 
corporation  as  they  might  and  otherwise  would  have  done,  and  had 
been  otherwise  greatly  injured,  &c. 

Special  demurrer  to  the  last  count,  stating,  amongst  other  causes 
of  demurrer,  first,  that  a  special  action  on  the  case  for  not  deliver- 
ing such  account  &c.  is  *not  given  by  statute,  nor  by  the  common 
law,  but  the  proper  remedy  is  by  a  summary  application,  pursuant 
to  sect.  60,  or  by  an  action  of  account  (where  such  action  can  be 
lawfully  maintained),  or  by  a  special  action  for  not  accounting 
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pareaant  to  some  contract  or  promise  of  the  defendant  to  that 
effect,  which  was  not  alleged,  or  by  an  action  founded  upon  some 
security  for  the  due  execution  of  the  office,  pursuant  to  sect.  58,  or 
by  some  other  collateral  action  not  founded  upon  sect.  60 ;  secondly, 
that  the  count  did  not  state  how  or  in  what  manner  A.  Egginton 
was  authorized  and  appointed  as  alleged,  nor  whether  he  was  so 
authorized  and  appointed  by  writing,  under  the  hands  of  any  three 
or  more  of  the  said  council,  or  under  the  common  seal  of  the 
plaintiffs,  or  how  otherwise,  nor  that  the  council  ever  gave  any 
directions,  pursuant  to  sect.  60,  as  to  the  manner  in  which 
defendant  should  deliver  the  said  account,  e.g.  as  to  time,  place, 
form  or  otherwise,  nor  that  any  such  matters  or  things  as  in  that 
count  mentioned  had  been  or  were  committed  to  the  charge  of 
defendant  as  town  clerk  of  the  borough,  nor  that  defendant,  as 
such  town  clerk,  ever  received  any  such  moneys.  Joinder  in 
demurrer. 


IF.  22.  Cole  for  the  defendant : 

The  defendant  is  charged  with  omitting  to  do  that  which  it  was 
not  his  duty  to  do,  unless  under  stat.  5  &  6  Will.  lY.  c.  76,  s.  60  (i). 


(1)  Stat.  6  &  6  Will.  IV.  c.  76,  8. 60, 
enacts  that  every  town  clerk,  &c., 
shall  within  three  months  alter  the 
expiration  of  his  office,  and  in  such 
manner  as  the  oonncil  shall  direct, 
deliver  to  the  council  an  account  of 
matters  committed  to  his  charge,  and 
of  moneys  received  by  him  by  virtue 
of  this  Act,  and  disbursements  thereof, 
with  vouchers,  and  a  list  of  persons 
not  having  paid  moneys  due  from  them 
for  the  purposes  of  the  Act  &c.,  and 
shall  pay  over  the  moneys  &c.;  and, 
f  •70,  n.  ]  if  any  such  officer  shall  'refuse  or  wil- 
fully neglect  to  deliver  such  account, 
or  the  vouchers  &c.,  or  such  list  as 
aforesaid,  or  to  make  payment  as 
aforesaid,  or  shaU  refuse  or  wilfully 
neglect  to  deliver  to  the  said  council 
&c.,  within  three  days  after  notice  as 
prescribed  by  the  section,  all  books, 
papers  and  writings  in  his  custody  or 
power  relating  to  the  execution  of  this 
Act,  or  to  give  satisfaction  to  the  said 
council,  or  to  such  other  person  as 
aforesaid,  respecting  the  same,  '*then 
and  in  every  such  case,  upon  complaint 


made  on  behalf  of  the  said  council,  by 
such  person  as  they  shall  authorize  for 
that  purpose,  of  any  such  refusal  or 
wilful  neglect  as  aforesaid,  to  any 
justice  of  the  peace"  &c.»  *'sach 
justice  is  hereby  authorized  and  re- 
quired to  issue  a  warrant  under  his 
hand  and  seal  for  bringing  such  officer 
before  any  two  justices  of  the  peace'* 
&C. ;  '*  and  upon  the  said  officer  appear- 
ing, or  not  being  found,  it  shall  be 
lawful  for  such  justices  to  hear  and 
determine  the  matter  in  a  summary 
way ;  "  moneys  found  due  are,  on  non- 
payment, to  be  levied  by  distress  and 
sale ;  **  and  if  sufficient  goods  shall  not 
be  found  to  satisfy  the  said  moneys 
and  the  charges  of  the  distress,  or  if  it 
shall  appear  to  such  justices  that  such 
officer  has  refused  or  wilfully  neglected 
to  deliver  such  account,  or  the  vouchers 
relating  thereto,  or  such  list  as  afore- 
said, or  that  any  books,  papers,  or 
writings  relating  to  the  execution  of 
fhiR  Act  remain  in  the  hands  or  in  the 
custody  or  power  of  such  officer,  and 
that  he  has  refti  ^ed  or  wilfully  neglected 
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That  ^Bection,  after  providing  that  every  town  clerk  shall,  daring 
the  contmoance,  or  within  three  months  after  the  expiration,  of  his 
office,  and  in  such  manner  as  the  council  shall  direct,  deliver  to 
the  council  a  true  account  in  writing  of  all  matters  committed  to 
his  charge  by  virtue  of  that  Act,  and  of  certain  moneys  and  vouchers, 
and  a  list  of  defaulters,  gives  a  summary  remedy  before  justices  of 
the  peace  in  case  of  the  refusal  or  wilful  neglect  of  any  such  officer 
so  to  do,  provided  "  that  nothing  in  this  Act  contained  shall  prevent 
or  abridge  any  remedy  by  ^action  against  any  such  officer  so 
oJBfending  as  aforesaid,  or  against  any  surety  for  any  such  officer, 
but  such  officer  shall  not  be  sued  by  action  and  also  proceeded 
against  in  a  summary  manner  by  virtue  of  this  Act  for  the  same 
cause."  The  power  to  appoint  and  remove  the  town  clerk  and 
other  officers  is  given  to  the  council  by  sect.  58  ;  and  sect.  65  gives 
the  council  authority  to  remove  officers  who  were  in  office  at  the 
time  of  the  first  election  of  councillors  under  the  statute ;  and 
enacts  that  "  every  officer  who  shall  be  in  possession  or  receipt  of 
any  moneys,  goods,  valuable  securities,  books,  and  papers  belonging 
to  or  concerning  the  body  corporate  whose  officer  he  is  shall  deliver 
np  and  account  for  the  same  to  the  council ; "  ''  and  the  council 
shall  have  the  same  remedy  against  such  officer  to  recover  the  same 
as  is  hereinbefore  provided  in  the  case  of  officers  appointed  by  such 
council."  *  *  In  this  case,  therefore,  there  being  no  circum- 
stances which  obstruct  the  proceeding  in  the  way  of  summary 
remedy,  *there  is  no  reason  for  departing  from  the  general  rule, 
that,  where  a  statute  creates  a  new  right  or  a  new  offence,  and 
appoints  a  specific  remedy,  that  particular  remedy  must  be  pursued, 
and  no  other  :  Castle's  case  (i),  Reg.  v.  Wigg  (2),  Rex  v.  Robinson  (8) : 
other  authorities  in  support  of  this  proposition  are  collected  in 
note  (4)  to  Rex  v.  Dickenson  (4).  This  count  is  carefully  framed  on 
the  statutory  duty,  and  not  on  any  supposed  duty  at  common  law 
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to  deliver  the  same,  or  to  give  satis- 
faction  respecting  the  same  as  afore- 
said," power  is  given  to  the  justioes, 
and  they  are  i-equired,  to  commit  such 
offender  to  the  gaol  &c.,  until  he  shall 
have  paid  &Cm  or  compounded  with  the 
council,  and  paid  the  composition,  or 
until  he  shall  have  delivered  a  true 
acoount  as  aforesaid,  together  with 
such  vouchers  &c.,  or  until  he  shaU 
have  delivered  up  such  books  &c., 
or  have  given  satisfaction  in  respect 


thereof,  to  the  said  council  &c. ;  im- 
prisonment **for  want  of  sufficient 
distress  only"  is  limited  to  three 
calendar  months:  Provided  also,  &c, 
(proviso  as  stated  above  in  the  text). 
[Repealed  by  Municipal  Corporations 
Act,  1882  (45  &  46  Vict.  c.  50),  s.  5. 
See  now  s.  21  of  that  Act.— A.  C] 

(1)  Cro.  Jac.  643. 

(2)  2  Salk.  460. 

(3)  2  Burr.  799,  803. 

(4^  1  Wms.  Saund.  135  b,  6th  ed. 
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to  do  the  same  acts ;  indeed,  the  omitting  to  keep  and  deliver  such 
accounts  and  lists  is  clearly  not  an  offence  at  common  law ;  and  it 
mast  be  in  respect  of  matters  which  were  offences  before  the  statute 
that  the  statute  preserves  the  '*  remedy  by  action  against  any  such 
officer  so  offending  as  aforesaid."  Before  the  statute,  corporate 
officers  were  liable  in  trover  or  detinue  for  refusing  to  give  up 
documents,  the  property  of  the  corporation ;  in  like  manner,  they 
were  liable  to  account  for  the  moneys  of  the  corporation  received 
by  them ;  and  they  frequently  gave  bonds  conditioned  for  the  due 
performance  of  their  duties  (see  sect.  58),  on  which  they  and  their 
sureties  may  be  sued  for  any  omission  to  keep  and  deliver  proper 
accounts  and  lists :  these  are  the  remedies  by  action  that  are  not 
to  be  prevented  or  abridged. 

The  count  is  also  bad  for  the  reasons  pointed  out  as  grounds  of 
special  demurrer.    *     ♦    * 

WiUes,  contra,  was  desired  by  the  Court  to  confine  himself  to 
the  question  whether  the  action  would  lie : 

If,  in  consequence  of  the  defendant's  breach  of  duty,  the  corporation 
wer^  to  sustain  any  injury,  an  action  would  lie  for  such  breach  of  duty, 
unless  the  section  shows  that  it  would  not  lie.  Cases  may  be  put 
showing  that  the  remedy  before  justices  is  not  coextensive  with  the 
duty.  Suppose  a  debt  to  be  due  to  the  corporation,  and,  in  conse- 
quence of  the  officer's  omission  to  give  the  list  of  debtors,  the  time  of 
recovering  it  within  the  Statute  of  Limitations  to  expire  before  the 
corporation  could  sue ;  would  not  the  officer  be  compelled  in  an 
action  to  pay  the  *amount  as  damages  ?  The  proceeding  before 
justices  would  be  nugatory  in  such  a  case.  The  authorities  which 
have  been  cited  show  only  that  no  indictment  would  lie,  not  that  an 
action  will  not  lie  for  an  injury  sustained  by  the  breach  of  duty. 
Where  a  statute  imposes  a  duty  on  a  public  officer,  he  is  responsible 
for  neglect  of  that  duty  to  any  party  sustaining  damages  by  the 
neglect:  Barry  v.  Amavd{i).  (He  was  then  stopped  by  the 
Court.) 

Lord  Denman,  Ch.  J. : 

It  is  clear  that  the  action  lies.     The  statute  indeed  provides  a 

particular  mode  of  obtaining  the  documents  in  respect  of  which  the 

action  is  brought;    but  it  does  not  follow  that  the  corporation 

could  avail  themselves  of  this  remedy  before  they  had  sustained 

(1)  50  B.  E.  516  (10  Ad.  &  £1.  646). 
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irreparable  damage    from   the    detention, 
foundation  for  an  action  on  the  case. 


That   is  a   sufficient 


WlIiLIAMS,  J. : 

yir.  WiUes  is  well  founded  in  his  distinction  as  to  the  cases  that 
have  been  cited  in  the  argument  for  the  defendant.  It  may  be  true 
that  the  appointment  of  a  particular  proceeding  by  sect.  60  would 
exclude  the  remedy  by  indictment ;  but  it  cannot  exclude  an  action 
on  the  case  for  damages. 

COLBBIDOE,  J. : 

I  am  of  the  same  opinion.  The  proviso  does  not  give  the  right 
to  sue  for  a  breach  of  the  statutory  duty,  but  leaves  the  case  as  it 
was  before :  then,  the  earlier  part  of  sect.  60  having  imposed  the 
duty,  an  action  clearly  lies  for  the  breach  of  it.  The  ^summary 
remedy  is  by  no  means  coextensive  with  the  injury. 

WiGHTMAN,  J.  : 

If  any  e£fect  is  to  be  given  to  the  proviso,  it  clearly  shows  that 
the  remedy  by  action  is  not  taken  away. 

Judgment  for  the  plaintiffs. 
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The  mayor,  &c.,  of  THETFOED  v.  CHAELE8 
DEWING  TYLER 

(8  Q.  B.  96—101 ;  S.  C.  15  L.  J.  Q.  B.  3.3 ;  10  Jur.  68.) 

Tenant  of  premises  at  47Z.  a  year  received  notice  to  quit ;  and  the  landlord 
agreed  with  another  party  for  a  holding  to  oommence  on  the  expiration  of 
the  current  term,  at  80/.  a  year.  Before  the  term  expired,  the  new  tenant, 
by  consent  of  all  parties,  was  admitted  in  place  of  the  outgoing  tenant; 
and  the  rent  was  paid  at  the  rate  of  47/.  to  the  end  of  the  original  term. 
Disputes  arising  on  the  new  agreement,  it  was  abandoned;  but  the  new 
tenant  continued  to  occupy. 

Held,  that  it  was  a  question  for  the  jury,  in  an  action  for  use  and  occupa- 
tion, what  rent  was  fairly  payable  for  the  continued  holding ;  no  necessary 
inference  arising,  under  the  circumstances,  from  the  former  holding  at  47/. 

Debt  ;  laid  at  402.  for  use  and  occupation  of  an  inn,  messuage, 
d&c,  and  40{.  on  an  account  stated. 

Pleas.  1.  Except  as  to  23/.  10«.,  parcel,  &c.,  Never  indebted. 
Issue  thereon.  2.  As  to  IIZ.  15«.,  parcel  of  the  said  28Z.  10a.,  and 
the  damages  by  detention  thereof,  payment  of  11/.  15«.,  and  accept- 
ance in  satisfaction  by  plaintiffs.    Verification.    The  plaintiffs,  by 
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their  replication,  denied  the  payment  and  acceptance ;  and  iseae 
was  joined  thereon.  8.  As  to  IIZ.  15«.,  residue  of  the  said  282.  10«., 
and  the  damages  &c.,  payment  into  Court,  which  the  defendants 
accepted. 

On  the  trial,  before  Alderson,  B.,  at  the  Norwich  Summer 
Assizes,  1844,  it  appeared  by  the  particulars  of  demand  that  the 
action  was  brought  to  recover  half  a  year's  rent  of  the  "  Bed 
Lion"  Inn  at  Thetford  (the  property  of  the  corporation),  from 
11th  October,  1848,  to  6th  April,  1844,  at  the  rate  of  801.  a  year. 
The  defendant's  mother  had  held  the  premises  seven  years,  ending 
October  11th,  1848,  by  demise  from  the  corporation,  at  the  yearly 
rent  of  471  In  February,  1848,  the  corporation  (having  given 
Mrs.  Tyler  notice  to  quit)  advertised  the  premises  to  be  let  by 
tender,  upon  lease  for  ten  years  from  the  ensuing  11th  October. 
The  defendant  made  a  tender,  proposing  to  rent  the  premises  at 
801.  a  year  for  the  term  proposed,  a  lease  being  drawn  with  certain 
specified  covenants,  and  the  corporation  putting  the  ^premises  into 
repair  before  the  commencement  of  the  term.  The  acceptance  of 
this  o£fer  was  proved  by  the  corporation  minutes,  which  stated  that, 
on  the  meeting  of  the  town  council,  March  Slst,  1848,  there  were 
three  tenders  (naming  the  parties  and  amounts) ;  that  the  votes  for 
the  tenders  respectively  were  &c.  (stating  the  numbers) :  **  and  the 
tender  of  C.  D.  Tyler  was  accepted  at  80Z. ;  and  the  town  clerk  was 
directed  to  prepare  the  lease."  At  a  meeting  of  the  council  on  6th 
April,  1848,  the  defendant  and  his  mother  requested  that  the 
corporation  would  accept  him  as  tenant  for  the  remainder  of  her 
term(i).  This  was  assented  to;  and  the  defendant  in  the  same 
month  took  possession.  In  May,  1848,  the  defendant  requested  the 
corporation  to  paint  (which,  as  he  alleged,  the  terms  of  the  tender 


(1)  It  appeared  by  the  minutes  that, 
at  the  meeting  of  the  council  on  April 
6th,  1843,  the  following  letters  from 
the  defendant  and  his  mother  were  read. 

"  Sir,  —  I  should  feel  obliged  if 
you  would  call  a  special  meeting  of  the 
council  on  Thursday  next  to  accept  me 
as  tenant  for  the  remainder  of  my 
mother's  term,  as  it  is  her  wish,  and 
the  transfer  day  for  alehouse  licenses 
is  on  the  10th  instant.  I  am,"  &c., 
**C.D.  Tyler." 

«*  The  Mayor. 
•*  Ist  April,  1843." 

*«  Obntlemkw,  —  It    is    my   wish 


that  my  son  Charles  D.  Tyler  should 
become  the  tenant  of  the  *  Bed  lion* 
and  premises  for  the  remainder  of  my 
term.   Yours  respectfully,  F.  Tylbr." 
**  The  Council. 
"Thetford." 

The  minute  then  continued :  *'  At  this 
meeting  Mr.  C.  D.  Tyler  attended ;  and 
it  was  unanimously  agreed  that  he  be 
accepted  as  tenant  of  the  '  Bed  lion  * 
and  premises  for  the  remainder  of  his 
mother's  term  at  her  rent. 

**  L.  S.  BmwzLL, 
"  Mayor." 
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obliged  them  to  do),  and  to  repair.  The  demands  were  not  com- 
plied with.  In  November,  1848,  the  town  clerk  sent  the  defendant 
a  draft  of  lease  for  perusal ;  but  he  ^declined  executing  such  lease, 
because  the  premises  had  not  been  repaired  before  the  11th  October, 
1848,  and  because  the  draft  did  not  mention  certain  privileges 
which,  according  to  the  advertisement,  were  to  be  included.  The 
parties  finally  disagreed  on  these  points;  atad  no  lease  was  executed. 
The  corporation  repaired  the  premises ;  but  the  repairs  were  not 
finished  till  April,  1844.  The  rent,  to  October  11th,  1848,  was  paid 
up;  and  the  defendant,  in  February,  1844,  paid  the  treasurer  of 
the  corporation  112.  16«.  as  the  quarter's  rent  from  October  11th, 
1848,  to  January  6th,  1844,  at  the  former  rate  (i).  The  corporation 
insisted  upon  rent  at  the  rate  of  801.  specified  in  the  tender,  and 
declared  in  the  present  action  in  June,  1844. 

It  was  contended  for  the  plaintiffs  on  the  trial  that,  in  default  of 
express  agreement,  the  defendant  was  liable  to  pay  so  much  for  rent 
as  a  jury  should  think  the  occupation  worth  ;  and  that  this,  by  the 
evidence  on  the  point,  appeared  to  be  801.  a  year.  For  the  defen- 
dant it  was  urged  that  the  case  was  one  of  those  in  which  a  party 
holding  over  is  considered  to  hold  on  the  terms  of  the  original 
tenancy.  Aldbbson,  B.  thought  that  the  latter  principle  did  not 
apply,  for  that,  in  this  case,  the  defendant  must  be  considered  a 
stranger  to  the  original  tenancy :  but  he  reserved  leave  to  move  on 
this  point ;  and  he  directed  the  jury  to  consider  what  was  a  fair 
rent  for  the  defendant  to  be  charged  with,  making  him  an  allow- 
ance for  the  neglect  of  the  corporation  to  repair.  Verdict  for 
plaintiffs  on  the  first  issue,  for  112.  10s. :  on  the  second  issue  for 
defendant. 

Hugh  Hilly  in  Michaelmas  Term,  1844,  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  the  defendant  on  the 
first  issue.  He  cited  Phipps  v.  Scvlthorpe  (2),  as  showing  that,  when 
the  defendant  was  admitted  to  the  premises  in  place  of  his  mother, 
he  became  tenant  from  that  time  till  October,  as  if  he  had  been 
party  to  the  original  taking. 

ByleSy  Serjt.  and  Worlledge  now  showed  cause : 

The  original  tenancy  was  clearly  put  an  end  to  on  the  11th  of 

(1)  It  was  agreed  on  the  trial  that  defendant  to  a  verdict  on  the  second 

the  receipt  of  this  sum  was  not  to  be  issue. 

taken  as  an  admission  on  the  part  of  (2)  18  R.  R.  426  (1  B.  &  Aid.  50). 
the  plaintiffs,  but  that  it  entitled  the 
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Mayor  OF*  October,  1848,  and  not  renewed.  The  plaintiffs,  after  that  time, 
r,  could  not  have  distrained  for  any  arrears  of  rent  at  471.  as  accming 

Ttlsb.  under  the  old  tenancy :  Alford  v.  Vickery  (i),  Jennet  v.  Clegg  (2). 
The  first  rent,  therefore,  can  be  no  criterion  in  the  present  case ; 
and  the  new  agreement  has  never  been  ratified.  Then  what  prevents 
ascertaining,  through  a  jury,  the  rent  which  ought  to  be  paid  for  the 
occupation  ?  And,  in  this  enquiry,  the  rent  actually  named  in  the 
new  agreement  might  be  a  proper  guide.  It  is  not  a  fixed  rule 
of  law  that,  where  premises  are  held,  after  the  expiration  of  a 
tenancy,  without  an  express  new  contrac,t,  the  original  terms  con- 
tinue. Whether  they  do  so  or  not,  in  such  a  case,  is  a  question 
always  dependent  on  circumstances:  TSXgar  v.  fFat«07t(3).  The 
language  of  Abbott,  Ch.  J.  and  Holboyd,  J.  in  Hamertan  v. 
Stead  (4)  agrees  with  the  view  taken  here  by  the  plaintiffs.  It  was 
not  the  intention  of  the  parties  that  the  defendant  should  have  any 
right  after  the  expiration  of  the  original  term,  otherwise  than  under 

[  *99  ]  his  agreement  with  the  corporation :  *that  agreement,  at  801.  a 
year,  was  made  before  the  defendant  was  admitted  in  place  of  his 
mother :  it  cannot  then  be  inferred,  from  his  holding  as  substitute 
for  her  during  the  residue  of  her  term,  that  he  was  intended  to  hold 
afterwards  at  the  rent  which  she  paid. 

(LoBD  Dbnman,  Gh.  J. :  I  think  the  fact  of  his  being  admitted 
after  the  agreement  for  his  own  tenancy  is  very  material.) 

H.  HUl,  contra,  was  then  called  upon  by  the  Goubt  : 

The  defendant  having  become  assignee  of  his  mother's  term  for 
the  last  half  year,  the  question  is  on  what  terms  he  held  afterwards ; 
that  is,  what  implied  contract  for  a  subsequent  holding  may  be 
gathered  from  the  facts.  It  is  true  that  there  was  an  agreement 
for  a  new  tenancy;  but  the  plaintiffs  refused  to  carry  it  into 
execution.  Then  what  implication  can  arise  from  it  ?  The  case  is 
the  same  as  if  the  mother  herself  had  held  till  the  expiration  of  her 
term,  and  then  made  a  new  agreement,  which  the  plaintiffs  had 
declined  to  execute.  It  would  then  have  been  a  proper  assumption 
that  the  parties  contemplated  going  on  upon  the  old  stipulation. 
If  the  plaintiffs  here  meant  the  new  agreement  to  take  effect,  they 
should  have  done  the  repairs  and  amended  the  draft  of  the  lease. 
The  action  for  use  and  occupation  is  founded  on  contract :  Birch  v. 

(1)  Car.  &  M.  280.  (3)  Car.  &  M.  494. 

(2)  42  R.  E.  778  (1  Moo.  &  Rob.  213).  (4)  27  R.  R.  407  (3  B.  &  C.  478). 
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Wright  (i) :  which  contract  must,  in  each  case,  be  gathered  from 
the  nature  of  the  transaction  and  condact  of  the  parties.  Digby  v. 
Atkinson  (2)  and  Torriano  v.  Young  (3)  exemplify  this.  Here  the 
transaction  aflfbrds  no  evidence  of  a  contract  *to  continue  the 
tenancy  on  the  principle  of  quantum  valehat.  Hamerton  v.  Stead  (4) 
tamed  on  very  different  circumstances:  there  was  no  renewed 
holding  by  the  same  party,  and  no  inference  to  be  drawn  from  the 
amount  of  a  former  rent. 

LoBD  Denman,  Ch.  J.  : 

The  fallacy  in  Mr.  HiWs  argument  lies  in  making  the  plaintiff's 
case  depend  upon  a  contract  to  pay  the  higher  amount  of  rent. 
But  the  case  rests  upon  a  principle  resulting  from  the  nature  of  an 
action  for  use  and  occupation,  namely,  that  he  who  holds  my 
premises  without  an  express  bargain  agrees  to  pay  what  a  jury 
may  find  the  occupation  to  be  worth.  Where  a  party,  having  held 
for  a  term  at  a  certain  rent,  continues  to  occupy  after  the  expiration 
of  his  term,  it  is  presumed,  if  there  be  no  evidence  to  the  contrary, 
that  he  holds  at  the  former  rent.  But  in  the  present  case  there  is 
so  clear  an  indication  of  an  intent  to  alter  the  terms  that  that 
principle  cannot  apply.  If  the  premises,  for  want  of  repair,  had 
fallen  in  value  below  the  old  rent,  the  plaintiffs  could  not  have 
insisted  that  the  defendant  should  hold  on  at  472.  a  year :  neither 
are  they  bound,  as  the  case  stands,  to  go  on  receiving  411.  only. 
Whose  fault  it  was  that  the  new  tenancy  did  not  come  into  operation, 
is  left  uncertain  ;  but  that  makes  no  difference  in  the  decision.  The 
rule  must  be  discharged. 

WlLLIAUS,  J. : 

I  am  of  the  same  opinion.  Under  the  peculiar  circumatances, 
the  ordinary  inference  of  law  does  not  arise. 

WlOHTMAN,  J.  (5) : 

When  a  party  is  allowed  to  hold  after  the  expiration  of  a  tenancy 
by  agreement,  the  terms  on  which  he  continues  to  occupy  are 
matter  of  evidence  rather  than  of  law.  If  there  is  nothing  to  show 
a  different  understanding,  he  will  be  considered  to  hold  on  the 


(1)  1  B.  B.  223  (1  T.  B.  378,  387). 
See  BrtjerUy  v.  The  Lincoln  Qaa  Light 
and  Coke  Cmnpany,  45  B.  B.  626  (6 
Ad.  &  El.  829,  839). 

(2)  16  B.  B.  792  (4  Camp.  275)' 


(3)  6  Oar.  &  P.  8. 

(4)  27  B.  B.  407  (3  B.  &  C.  478). 

(5)  Coleridge,    J.    was    absent 
account  of  indisposition. 


Mayob  of 
Thbtford 

V. 

Tyler. 
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Mayor  op     former  terms :  but  here  we  have  evidence  to  the  contrary.    The 

r,  terms  of  the  future  holding  were  stated  by  an  agreement  anterior 

Ttlvb.       ^  ^YiQ  defendant's  possession  :  he  was  to  come  in  on  those  terms  ai 

the  expiration  of  the  tenancy  then  subsisting :  and  then,  for  reasons 

of  convenience,  he  was  let  in  before  that  tenancy  expired.     Under 

such  circumstances  it  was  properly  a  question  for  the  jury,  what 

amount  of  rent  was  to  be  paid  when  the  new  holding  began,  the 

agreement    not    taking   effect.    The    usual    inference    from   th& 

original  terms  of  holding  did  not  arise,  and  the  question  was. 

left  open. 

Rule  discharged  (i). 


1845.  REG.  r.  The  IKHABITANTS  op  ACTON. 

^]Zli*'  (8  Q.  B.  108—114  ;  S.  C.  15  L.  J.  M.  C.  21.) 

[  108  J  j^  parish  consisted  of  eight   townships.      Overseers   were    appointed 

annually,  sometimes  one  for  each  township,  sometimes  one  for  two  or 
more  townships  and  others  for  the  rest,  and  sometimes  four  for  the  whole- 
district.  There  were  churchwardens  for  the  whole  parish.  An  equal  poor- 
rate  was  always  ag^reed  to,  at  a  general  parish  vestry,  by  the  churchwardens 
and  overseers ;  and  the  rate  of  allowances  to  paupers  was  settled  at  such 
vestries.  Separate  poor-rates  were  made,  allowed  and  published,  and  the- 
money  collected  by  the  overseers  in  the  townships  for  which  they  acted, 
and  paid  by  them  to  the  poor  of  their  districts  respectively.  Those  who 
had  a  surplus  brought  it  to  the  parish  vestry,  and  it  was  applied  in  aid  of 
those  who  were  deficient ;  if  any  balance  remained,  it  was  placed  to  the- 
general  account,  and  handed  to  the  new  overseers  for  the  next  year*s 
expenses.  In  1833,  under  a  mandamus,  the  townships  were  divided,  and 
became  entirely  separate  in  the  appointment  of  overseers  and  management 
of  the  poor.  Pauper,  in  1815,  gained  a  settlement  by  hiring  and  service ; 
every  thing  which  conferred  the  settlement  taking  place  in  G.,  one  of  the^ 
above  townships.  From  1815  to  1844  she  received  relief  from  G.,  while^ 
residing  elsewhere.  On  appeal  against  an  order  made  in  1844,  removint^ 
her  to  G.,  the  Sessions  quashed  the  order  subject  to  a  case  raising  th& 
question  whether,  on  the  above  facts,  the  pauper  was  settled  in  G. 

Held  that  the  settlement  gained  in  1815  did  not  confer  a  settlement  in 
the  newly  separated  district  of  G.  And  that  relief  given  by  G.  was  only 
evidence,  on  which  the  judgment  of  the  Sessions  was  conclusive. 

Order  of  Sessions  confirmed :  though  the  notice  of  grounds  of  appeal  was- 
signed  only  by  the  overseers  of  G.,  and  not  by  the  churchwardens  of  the 
parish  in  which  the  eight  districts  lay,  and  the  sufficiency  of  the  signature 
was  a  question  submitted  in  the  case. 

On  appeal  against  an  order  of  two  justices  (July  17th,  1W4), 
removing  Mary  Lloyd,  widow,  from  the  township  of  Acton  in  the 
parish  of  Wrexham,  Denbighshire,  to  the  township  of  Gwersyllt  in 

(1)  See  Johnson  v.  The  Churchwardena  of  St  Peter,  Hereford,  43  B.  R  42^ 
4  Ad.  &  El.  520). 
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the  parish  of  Gresford,  in  the  same  county,  the  Sessions  quashed        Bbg. 
the  order,  subject  to  the  opinion  of  this  Court  on  the  following  xhr  Ikhabi. 

^^*^  •  ACTOK. 

The  parish  of  Gresford,  at  the  time  the  pauper's  late  husband 
was  hired  and  served  in  the  appellant  township  of  Gwersyllt  as 
hereinafter  mentioned,  consisted  of  ten  townships :  namely,  Gresford, 
AUington,  Burton,  Llay,  Gwersyllt,  Erlas,  Erthig  and  Borras  BiSre, 
in  Denbighshire ;  and  Marford  and  Hoseley,  in  Flintshire.  The 
parish  church  is  in  the  township  of  Gresford ;  and  there  are  four 
churchwardens  for  the  whole  parish,  who  at  present  only  act  in 
ecclesiastical  matters. 

The  two  townships  in  Flintshire  have  always  had  their  own 
overseers,  and  maintained  their  own  poor  separately  and  apart  from 
the  rest  of  the  parish. 

The  other  part  of  the  parish,  consisting  of  the  eight  Denbighshire  [  109  ] 
townships,  as  far  back  as  can  be  traced  previous  to  1816,  had  over- 
seers of  the  poor  as  follows :  one  for  Gresford,  one  for  AUington, 
one  for  Burton  and  Llay,  and  one  for  Gwersyllt,  Erthig,  Erlas  and 
Borras  Biffire  (the  three  latter  being  minor  townships) ;  except  in 
the  years  1885, 1886  and  1887,  when  one  overseer  was  appointed 
for  the  township  of  Gwersyllt  alone.  In  1816,  one  overseer  was 
appointed  for  Gwersyllt  alone,  also  one  for  every  other  township 
separately.  In  1817,  one  was  appointed  for  Gwersyllt,  Erlas  and 
Erthig  jointly,  and  one  for  every  other  township  separately.  In 
1818,  one  was  appointed  for  Gwersyllt,  Erthig,  Erlas  and  Borras 
Biffire  jointly,  and  one  for  each  of  the  other  townships  separately ; 
and,  in  1819  and  every  year  from  then  up  to  1880  inclusive,  one 
was  appointed  for  Gwersyllt  separately,  and  for  all  the  other  town- 
ships separately,  except  Erthig,  Erlas  and  Borras  Biffre,  which  had 
one  overseer  for  them  jointly.  Thus  the  number  of  overseers  varied 
from  four  to  eight  at  different  times. 

From  (1)  1881  and  1882  there  were  four  overseers  appointed  to 
serve  for  the  whole  parish  of  Gresford  in  the  county  of  Denbigh, 
with  the  churchwardens  thereof :  and  these  are  the  only  instances 
that  can  be  discovered  where  there  were  warrants  of  appointment 
of  overseers  "  for  the  parish,*'  as  one  division,  the  other  previous 
appointments  being  for  the  several  townships,  as  before  set  forth. 
An  equal  poor  rate  of  so  much  in  the  pound  was  always  agreed  to 
at  a  general  vestry  in  the  parish  church,  by  the  churchwardens  of 
the  parish  and  the  ^overseers;  and  the  rate  of  allowances  to  be  [*iio] 
(1)  **  For  "  seeixiB  to  haye  been  intended. 
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Beo.  paid  to  paupers  was  arranged  and  ordered  by  parish  vestries. 
The  iraABi-  Separate  poor  rates  were  made,  allowed  by  the  justices,  published 
^AoTov^  in  the  church,  and  collected  by  the  overseers  in  the  townships  for 
which  they  were  so  appointed  and  acted  as  hereinbefore  stated ;  and 
they  also,  previous  to  the  appointment  of  an  assistant  overseer  as 
hereinafter  mentioned,  paid  the  poor  belonging,  or  supposed  to 
belong,  to  the  several  townships ;  and  the  general  accounts  of  the 
overseers  for  the  townships  at  the  end  of  each  year  were  settled  in 
the  parish  vestry,  and  the  balance  of  their  several  accounts  struck ; 
and  the  overseers  who  had  a  surplus  in  hand  brought  that  surplus 
to  the  parish  vestry ;  and  those  who  were  deficient  received  what 
was  due  to  them  from  the  surplus  of  the  others :  and,  if  any  balance 
afterwards  remained  in  hand  upon  the  general  account,  it  was  paid 
over  to  the  new  overseers  for  the  general  expenses  of  the  ensuing 
year.  One  of  the  churchwardens,  in  or  about  1828,  was  elected  in 
the  parish  vestry,  and  afterwards  acted  (with  a  salary)  as  a  general 
overseer  for  the  Denbighshire  part  of  the  parish,  consisting  of  the 
said  eight  townships,  and  the  several  overseers  paid  the  rates  col- 
lected by  them  in  their  several  townships  to  the  person  so  acting  as 
general  or  assistant  overseer ;  and  he  paid  the  poor  belonging  to  the 
several  townships  in  the  Denbighshire  part  of  the  parish,  and  kept 
a  distinct  account  for  each  township.  That  part  of  the  parish  formed 
of  the  Denbighshire  townships,  from  the  year  1780  to  1833,  always 
removed  and  received  paupers  under  orders  of  removal  drawn  as 
from  or  to  the  "  parish  of  Gresford,  in  the  county  of  Denbigh  ;*'  but 
it  cannot  be  ascertained  that  they  ever  removed  paupers  to  or  from 
r  ^m  ]  each  other ;  but  the  Flintshire  townships  *of  Marford  and  Hoseley 
removed  paupers  to  the  Denbighshire  part  of  the  parish  of  Gresford; 
and,  on  the  11th  of  January,  1787,  an  appeal,  touching  the  removal 
of  Hannah  Jonas,  wife  of  Soger  Jonas,  and  her  five  children,  from 
the  lordship  of  Marford  and  Hoseley  to  the  parish  of  Gresford,  was 
tried  at  Mold,  in  the  county  of  Flint ;  and  the  order  was  confirmed, 
with  costs. 

In  the  year  1882,  an  application  was  made  to  the  justices  of  the 
peace  for  the  division  of  Denbighshire  in  which  the  parish  is  situate 
to  appoint  two  overseers  of  the  poor  of  the  township  of  Allington, 
being  one  of  the  said  townships  in  the  parish  of  Gresford :  and, 
upon  their  refusing,  the  inhabitants  of  Allington  applied  to  the  Court 
of  King's  Bench,  and  obtained  a  rule  for  a  mandamus  to  compel  such 
appointment ;  which  rule,  without  argument,  was  made  absolute : 
and  the  justices  of  Denbighshire,  in  obedience  thereto,  in  April, 
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1888,  appointed  two  overseers  of  the  poor  for  the  said  township  of        Beq. 
Allington,  and  for  each  of  the  other  Denbighshire  townships,  the  Inhabi- 
including  Gwersyllt :  and  from  that  time  two  overseers  have  been     '^otok  ^ 
regularly  appointed  for  each  township,  which  has  since  managed 
its  own  affairs  entirely  separate,  and  without  interference  with  or 
by  any  others. 

The  pauper,  Mary  Lloyd,  was  married  to  her  deceased  husband, 
Ellis  Lloyd,  about  the  year  1772,  at  Gresford,  Ellis  Lloyd  having, 
the  year  previously,  viz.  1771,  gained  a  settlement  in  the  appellant 
township  by  hiring  and  service,  and  (i)  died  in  the  year  1815.  A 
few  months  after  the  death  of  her  husband,  the  pauper  received 
regular  relief  from  the  overseers  of  the  poor  of  the  appellant  town- 
ship of  Gwersyllt,  and  continued  to  do  so  up  *to  the  formation  of  [  •112 1 
the  Wrexham  Union  in  1837,  and  subsequently  from  the  relieving 
officer  on  account  of  the  said  township  of  Gwersyllt  until  the  12th  of 
April,  1844 ;  during  the  whole  of  which  time  the  pauper  was  living 
in  the  township  of  Acton,  and  not  having  done  any  act  to  gain  a 
settlement  since  her  husband's  death. 

The  statement  of  the  grounds  of  appeal  was  signed  by  the  two 
overseers  of  the  appellant  township  only,  and  not  by  either  of  the 
churchwardens  of  the  parish  of  Gresford. 

The  questions  for  the  opinion  of  the  Court  are  :  First,  Whether 
the  grounds  of  appeal  are  properly  signed  in  compliance  with  the 
Slst  section  of  stat.  4  &  5  Will.  IV.  c.  76 ;  and,  secondly,  If  they 
are  properly  signed,  whether,  upon  the  foregoing  facts,  the  pauper, 
Mary  Lloyd,  is  settled  in  the  said  township  of  Gwersyllt. 

If  the  Court  should  be  of  opinion  that  the  grounds  of  appeal  are 
properly  signed,  and  that  the  pauper  is  not  settled  in  the  township 
of  Gwersyllt,  the  judgment  of  Sessions  to  be  confirmed  ;  but,  if  the 
Court  should  be  of  opinion  either  that  the  grounds  of  appeal  are 
not  properly  signed,  or  that  the  pauper  is  settled  in  the  township  of 
Gwersyllt,  then  the  judgment  of  Sessions  to  be  quashed. 

Dowlingt  Serjt.  and  G.   Hayes,  in   support  of  the  order  of 
Sessions : 

As  to  the  signature :  if  the  churchwardens  of  this  parish  must 
join  in  an  appeal  from  any  township,  they  must  join  in  a  removal ; 
and  then,  if  a  pauper  were  removed  from  one  township  in  the  parish 
to  another,  there  could  be  no  appeal,  the  churchwardens  being 
parties  to  the  removal.  On  the  point  *of  settlement,  Reg.  v.  Tipton  (2)       [  •n3  ] 

(1)  Sic,  (2)  61  E.  B.  203  (3  Q.  B.  215}. 
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Reg.        and  Reg.  v.  Hunnington  (i)  are  conclusive.    The  relief  granted  since 

The  Inhabi-  the  subdivision   (and  commenced  before  the  decision  of  Reg.  v. 

^acton!'     Tipton  (2))   might   be  primd  facie  evidence  of   a  settlement  in 

Gwersyllt,  but  cannot  weigh  against  the  other  facts.    It  was  clearly 

given  under  mistake. 

Arnold^  contra : 

As  to  the  second  question  in  the  case :  the  husband's  settlement, 
from  which  the  pauper  derives  hers,  was  gained  before  the  division 
of  the  townships  in  1888.  Down  to  that  time,  Gwersyllt  was  a 
district  maintaining  its  own  poor  as  a  parish ;  its  poor-rate  was  not 
part  of  a  general  contribution  to  a  joint  fund ;  the  case  differs  in 
this  respect  from  Reg.  v.  Marriott  (8). 

(LoBD  Dbnman,  Ch.  J. :  How  do  you  distinguish  it  from  Reg.  v. 
Tipton  ?  (2).) 

The  Denbighshire  townships  in  this  case  had  not  a  common  fund 
for  maintenance  of  the  poor ;  separate  poor-rates  were  raised ;  and, 
although  the  surplus  of  any  rate  which  yielded  one  was  carried  to 
a  general  account,  that  may  not  have  been  legal.  The  case,  there- 
fore, does  not  fall  within  the  rule  established  by  the  late  decisions, 
that,  when  a  parish  becomes  divided  into  districts,  a  person 
originally  settled  in  the  parish  cannot  claim  a  settlement  in  the 
district  newly  formed  from  that  part  in  which  he  resided.  Here 
the  township  of  Gwersyllt  did  exist  as  a  district  for  some  parochial 
purposes,  before  the  division. 

(Williams,  J. :  Surely  it  only  comes  to  this,  that  there  was 
evidence  both  ways.    And  the  Sessions  have  quashed  the  order.) 

[  *ii4  ]       As  to  the  relief,  parties  cannot  ^dispute  its  effect  as  an  admission, 
after  having  given  it  for  thirty  years. 

LoBD  Denman,  Ch.  J. : 

There  is  no  difficulty  in  this  case.  Reg.  v.  Tipton  (2)  clearly 
applies.  There  could  be  no  settlement  of  the  husband  in  the  township 
of  Gwersyllt ;  and  therefore  the  relief  can  have  no  effect.  It  was, 
at  any  rate,  only  evidence  ;  and  the  Sessions  have  found  against  it. 

Williams  and  Wightman,  JJ.  (4)  concurred. 

Order  of  Sessions  confirmed. 

(1)  5  Q.  B.  273.  (4)  Coleridge,    J.    was    absent   on 

(2)  61  E.  B.  203  (3  Q.  B.  215).  account  of  indisposition. 

(3)  12  Ad.  &  El.  35,  note  (c). 
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LEONARD  PERRY  v.   SLADE. 

(8  a  B.  115—119 ;  S.  0.  sub  nom.  Penny  v.  Slade,  16  L.  J.  Q.  B.  10;  10 

Jur.  31.) 

In  AugoBt,  1 844,  defendant  gave  plaintiff  a  promissory  note  for  23Z.  2b,  6d,, 
which  the  note  described  aa  being  the  amount  of  interest  due  on  a  promissory 
note  for  117i.  4«.,  dated  6th  July,  1838,  up  to  6th  July,  1844 :  Held  to  be 
evidence  for  a  jury  of  an  account  stated,  in  August,  1844,  of  a  then 
subsisting  debt  of  1 17/.  4«. 

Assumpsit.  The  first  count  was  on  a  promissory  note,  made  by 
defendant  on  12th  July,  1888,  in  Nash's  lifetime,  at  six  months,  for 
112/.  148.  6d.^  with  interest  at  4  per  cent.,  for  value  received ;  and 
it  alleged  a  promise  to  the  testator.  There  were  also  counts  for 
money  lent  by  testator,  money  had  and  received  to  his  use,  and  for 
money  paid  by  him,  and  on  an  account  stated  with  him,  all  laying 
the  promises  to  the  testator.  And  there  was  a  count  on  the  pro- 
missory note,  laying  the  promise  to  the  executor ;  and  a  count  on 
an  account  stated  between  the  defendant  and  the  present  plaintiff 
as  executor. 

Pleas  (i) :  1.  To  the  counts  on  the  note,  that  defendant  did  not 
make  the  note.    Issue  thereon. 

2.  To  all  the  counts  but  the  first  (i),  Non  aasumpsit.  Issue 
thereon. 

8.  To  all  the  counts  laying  the  promises  to  the  testator,  a  set-off. 
Beplication,  denying  the  set-off.    Issue  thereon. 

4.  To  the  whole  declaration  (i),  payment  to  and  acceptance  by 
plaintiff  in  satisfaction.  Beplication,  denying  the  payment  and 
acceptance.    Issue  thereon. 

5.  To  all  the  counts  laying  the  promises  to  the  testator,  actio 
non  accrevit  infra  spx  annos.  Beplication,  that  the  causes  &c.  did 
accrue  within  six  years.     Issue  thereon. 

On  the  trial,  before  Piatt,  B.,  at  the  last  Wiltshire  Assizes,  the       [  lie  ] 
plaintiff  proved  the  making  of  the  promissory  note ;  and,  in  support 
of  the  issue  joined  on  the  second  plea,  so  far  as  it  related  to  the  last 
count,  he  put  in  a  promissory  note,  signed  by  defendant,  of  which 
the  following  is  a  copy. 

''  Dbvizbs,  August  8th,  1844. 
"  23Z.  2«.  6d. 
"Five  months  after  date  1  promise  to  pay  Mr.  L.  Perry,  or 
order,  the  sum  of  282.  2«.  6d.,  being  the  amount  of  interest  due  on 

(1)  There  were  pleadings  as  to  small  sums,  parcel  &c.,  which  it  is  unnecessary 
to  notice. 
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Pbrbt       a  promissory  note  (i)  from  the  undersigned  to  the  late  W.  Nash, 

SlL>b.       of  Patney,  for  117Z.  4«.,  dated  6th  July,  1888,  up  to  the  6th  of 

July,  1844. 

"John  Sladb." 

The  learned  Judge  told  the  jury  that  there  was  no  evidence  to 
take  the  note  of  1883  out  of  the  statute :  but  he  left  it  to  them 
whether  on  this  evidence  they  found  an  account  stated  between  the 
plaintiff  and  the  defendant  for  1171.  4«.  The  jury  found  for  the 
plaintiff;  and  a  verdict  was  entered  for  him  on  the  issues  relating 
to  the  last  count. 

In  this  Term,  Crowder  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection. 

Butt  and  Barstow  now  showed  cause : 

The  note  of  August  8th,  1844,  contained  a  distinct  admission 
that  a  debt,  arising  from  the  note  of  1888,  was  due.  That  is 
evidence  of  an  account  stated  :  Highmore  v.  Primrose  (2).  But  the 
[  *117  ]  defendant  contends  that  the  admission  was  only  *that  a  debt  was 
due  on  6th  July,  1844.  Such  an  admission,  however,  unaccom- 
panied with  any  thing  leading  to  infer  payment  since,  is,  at  least, 
evidence  of  an  account  stated  as  to  a  debt  existing  up  to  the  time 
of  the  admission. 

Crowder  and  Montague  Smith,  contra : 

It  is  not  contended  by  the  plaintiff  that  there  was  any  answer  to 
the  plea  of  the  Statute  of  Limitations ;  nor  is  the  count  on  the 
note,  laying  the  promise  to  the  plaintiff,  insisted  on.  The  question, 
therefore,  turns  on  the  count  alleging  an  account  stated  with  the 
plaintiff,  to  which  the  statute  is  not  pleaded.  Now  the  only  evidence 
is  that,  on  8th  August,  1844,  the  defendant  admitted  that  interest 
was  then  due,  having  accrued  on  6th  July,  1844,  in  respect  of  a 
note.  That  does  not  show  that  the  principal  was  admitted  to  have 
been  due  on  8th  August,  or  even  to  be  due  on  6th  July ;  for  interest 
might  be  due  in  respect  of  principal  just  paid  off,  or  not  yet  due,  as 
where  a  debt  is  to  be  paid  at  a  future  time  with  interest  in  the 
meanwhile.  It  is  no  more  than  if  a  party,  in  August,  were  to  write 
a  letter  stating  that  he  had  been  indebted  in  July :  that  could  not 
be  an  account  stated  of  a  debt  due  at  the  time  of  writing.    A  count 

(1)  ThiB   note  was  not  mentioned      in  renewal  of  the  note  of  July  12th, 
in  the  declaration ;    but  the  plaintiff      1833,  there  mentioned, 
eudeayonred  to  show  that  it  was  given  (2)  5  M.  &  S.  65. 
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on  an  aceoani  stated  mast  be  proved  by  admission  of  a  balance  due       Pbbbt 
at  the  time :  Tucker  v.  Barrow  (i),  which  was  distinguished  on  this       slIdb. 
groond  from  Knowles  v.  Michel  (2)  and  Highmore  v.  Primrose  (3), 
and  was  recognised  in  Lubbock  v.  Tribe  (4). 

(WioHTMANy  J.  :  Suppose  the  acknowledgment  had  been  that 
interest  was  due,  on  an  account  stated.) 

That  would  not  be  evidence  *of  an  account  stated  at  the  time  of      [  *ii3  ] 
the  acknowledgment.    It  is  not  necessary  to  consider  whether  this 
evidence  might  not  support  a  count  for  money  had  and  received. 

Lo&D  DsNUAN,  Gh.  J. : 

The  debt  on  the  note  mentioned  in  the  declaration  is  barred  by 
the  statute.  But  the  question  is  as  to  the  effect  of  the  writing  of 
8th  August,  1844.  Now  that  is  a  statement,  made  on  8th  August, 
that  interest  was  then  due  which  had  accrued  up  to  6th  July. 
That  is  surely  some  evidence  that  the  parties,  on  the  8th  of  August, 
agreed  that  the  principal  was  due  on  the  6th  of  July,  and  evidence 
also,  in  default  of  proof  of  payment,  that  it  was  still  due.  Indeed 
the  probability  is  against  the  payment  of  interest  after  payment  of 
the  principal.  It  seems  much  like  the  common  case  of  an  I.  0.  U. 
We  do  not  interfere  with  former  decisions.  In  Tucker  v.  Barrow  (i) 
there  was  only  an  extorted  admission  of  money  having  been  received 
at  a  time  past. 

WlIiLIAMS,  J. : 

The  question  lies  within  a  very  narrow  compass.  Did  the 
promissory  note  of  August,  showing  that  interest  accruing  in  July 
was  still  due,  furnish  evidence  for  a  jury  that  the  principal  was 
agreed  by  the  parties  to  be  due  in  August  ?  I  think  it  did ;  and 
there  was  nothing  from  which  we  can  infer  that  the  principal  had 
been  paid. 

WiaHTMAN,  J.  (6)  : 

The  whole  question  is,  whether  there  was  evidence  of  an  account 
stated  with  the  executor:  *the  Statute  of  Limitations  has  nothing      [  *n9 ] 
to  do  with  this.     I  think  the  note  of  August  is  evidence  of  an 
account  stated  between  the  executor  and  the  defendant.    Then 
what  is  the  statement?    Of  a  debt  of  117Z.  4«.,  which  is  recited  as 

(1)  7  B.  &  0.  623.  (4)  3  M.  &  W.  607. 

(2)  13  East,  249.  (5)  Coleridge,  J.  was  absent. 

(3)  5  M.  &  S.  66. 
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PsRBT       existing  so  as  to  carry  interest,  for  which  interest,  up  to  6th  July, 

Sla'db.       the  note  is  given.    Then  is  there  any  thing  to  raise  a  presumption 

that  the  parties  in  August  treated  the  principal  as  paid?    Nothing 

of  the  kind  appears :  the  jury,  therefore,  might  infer  that  they  then 

stated  an  account  leaving  the  117Z.  4«.  due. 

Rule  discharged. 


J®*^  In  the  Matter  op  KING,  One,  &c.  (1). 

Nor.  25.  '  '  ^    ' 

(8  Q.  B.  129—134 ;  S.  0.  16  L.  J.  a  B.  2 ;  10  Jur,  7.) 

r  229  1 

'^        ^  An  attorney  of  this  Court  was  convicted  and  received  judgment  on  an 

indictment  charging  a  conspiracy  to  defraud  parties  of  goods,  and  that,  in 
pursuance  thereof,  one  conspirator  obtained  the  goods  on  credit,  and 
the  attorney  seiised  them  by  a  collusive  execution  which  he  sued  out 
against  such  conspirator.  Judgment  was  reversed  for  insufficiency  of  the 
indictment : 

Held,  a  sufficient  ground  for  striking  him  off  the  roll,  though  no  affidavit 
was  made  that  he  had  committed  the  offence,  but  only  that  he  had  been 
convicted;  and  though  he  deposed  that  the  money  produced  by  the 
execution  was  justly  due  to  him  from  such  alleged  conspirator,  and  denied 
that  he  had  been  *'  a  party  or  privy  to  such  criminal  conduct,"  as  was 
stated  in  the  indictment,  or  that  it  contained  any  offence  punishable  by 
law ;  the  affidavit  not  specifically  denying  the  conspiracy,  or  that  the  act 
charged  was  done  in  pursuance  of  it. 

F.  Robinson,  in  Michaelmas  Term,  1844,  obtained  a  rule  calling 
upon  William  Henry  King,  an  attorney  of  this  Court,  to  show  cause 
why  he  should  not  be  struck  off  the  roll. 

The  affidavits  on  which  this  rule  was  obtained  were  sworn  on 
21st  November,  1844,  and  stated  that  King,  together  with  others, 
was  indicted  at  the  Central  Criminal  Court  for  conspiracy,  the 
indictment  containing  several  counts.  That  a  true  bill  was  found, 
and  the  indictment  removed  into  this  Court  by  certiorari^  and  that 
King  and  two  other  defendants  pleaded  Not  guilty.  That,  on  the 
trial  at  Westminster,  before  Williams,  J.,  King  and  another  defen- 
dant, Emily  Ann  Birch,  were  convicted  on  the  first  count,  and 
acquitted  on  the  others ;  and  King  was  sentenced  to  be  imprisoned 
for  eighteen  calendar  months.  That,  in  Easter  Term,  1844,  ELing 
obtained  a  rule  to  arrest  the  judgment,  which  rule  was  discharged 
in  the  same  Term  (2).  That,  on  27th  May,  1844,  King  sued  out  a 
writ  of  error,  which  was  nonprossed,  6th  August,  1844,  in  conse- 
quence of  his  delay  in  proceeding  with  it.      That,  on  or  about 

(1)  Cited  in  Be  Dillet  (1887)  12  App.  form  of  the  proceedings  on  an  indict- 
Ca.  466. — A.  0.  ment  for  conspiracy,  is  not  reported 

(2)  See  7  Q.  B.  782—795,  [This  in  the  Eevised  Reports :  see  1  R.  B, 
case,  which  turned  entirely  upon  the  Pref.  x. — ^A.  C] 
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5th  Novembery  1844,  King  sued  oat  another  writ  of  error,  and  gave  in  le 
notice  of  the  allowance  thereof ;  but  that  he  had  not,  to  *the  ^^' 
knowledge  and  belief  of  the  party  deposing  to  this  fact,  proceeded 
therewith ;  and  deponent  was  advised  and  believed  that  there  was 
no  valid  ground  for  the  writ  of  error.  The  affidavits  set  out  the 
first  count  of  the  indictment,  which  charged  that  the  defendants 
"  did  unlawfully  combine,  conspire,  confederate  and  agree  together 
to  cheat  and  defraud  certain  liege  subjects  of  our  lady  the  Queen 
of  divers  large  quantities  of  their  goods  and  chattels ; "  that,  in 
pursuance  of  the  conspiracy,  one  of  the  defendants,  E.  A.  Birch, 
obtained  goods  from  certain  tradesmen  named,  and  also  from  certain 
parties  whose  names  were  unknown,  and,  in  order  that  the  goods 
might  be  taken  in  execution  as  after  mentioned,  ordered  them  to  be 
delivered  at  her  home,  and  procured  them  to  continue  there ;  that, 
in  further  pursuance  of  the  conspiracy,  King,  E.  A.  Birch  and 
another  defendant,  A.  D.  Phillips,  **  did  falsely  and  fraudulently 
pretend  that  certain  debts  were  due  and  owing  "  from  E.  A.  Birch 
to  King  and  Phillips  respectively ;  and  King  and  Phillips  did,  by 
collusion  with  E.  A.  Birch,  commence  separate  actions  against 
Birch,  in  which  judgments  were  coUusively  signed  for  want  of  a 
plea ;  and  afterwards,  in  further  pursuance  of  the  conspiracy,  writs 
otJi.fa.  were  coUusively  sued  out  by  King  and  Phillips,  by  means 
of  which  the  goods,  obtained  as  aforesaid,  were  taken  in  execution : 
and  so  the  jurors  &c.  that  £ing,  E.  A.  Birch,  Phillips,  &c.,  ''in 
manner  and  by  the  means  aforesaid,  unlawfully  did  cheat  and 
defraud"  the  tradesmen  who  supplied  the  goods.  The  affidavits 
did  not  contain  any  assertion  that  King  had,  or  that  the  deponents 
believed  he  had,  been  guilty  of  the  conspiracy. 

In  answer.  King  made  affidavit,  sworn  5th  January,  *1845,  that  [  *isi  ] 
the  proceedings  in  the  action  by  himself,  alleged  in  the  indictment 
to  be  collusive,  had  led  to  an  issue,  which  had  been  found  against 
King,  but  in  which  a  bill  of  exceptions  had  been  filed  and  error 
brought,  which  case,  as  well  as  two  cross  rules  nisiy  one  for  quashing 
that  writ  of  error,  were  then  standing  for  argument  in  the  Court  of 
Exchequer  Chamber.  That,  on  a  consultation  of  King's  counsel 
upon  the  indictment,  it  was  considered  that  many  counts  thereof 
were  bad  and  others  could  not  be  proved,  and  it  was  therefore 
decided  not  to  call  witnesses  for  King,  but  to  rely  on  ulterior 
proceedings.  ELing  further  stated  circumstances  for  the  purpose  of 
showing  that  the  delay  in  proceeding  with  the  writ  of  error  on  the 
indictment  was  owing  to  the  attorney  for  the  prosecution.    That 
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In  re        he.  King,  bad  delivered  an  assignment  of  errors,  intended  to  proceed, 
and  was  advised  and  believed  tbat  tbere  were  valid  and  substantial 
'  grounds  of  error,  and  tbat  judgment  would  be  given  for  bim.    Tbat 

tbe  indictment  bad  been  artfully  and  designedly  preferred  to 
prejudice  bim  in  tbe  civil  proceedings.  Tbat  tbe  judgment  and 
execution  in  sucb  proceedings  were  for  moneys  justly  due  from 
E.  A.  Bircb  to  bim.  Tbat,  "  altbougb  tbe  aforesaid  jury  returned 
a  verdict  of  Guilty  against  tbis  deponent  and  tbe  said  E.  A.  Birch 
upon  tbe  said  first  count  of  tbe  said  indictment,  tbis  deponent  denies 
being  a  party  or  privy  to  sucb  criminal  conduct,  or  tbat  it  contains 
any  misdemeanour  or  offence  wbich,  by  tbe  laws  and  statutes  of 
tbis  realm,  is  punisbable  by  indictment."  Tbere  were  also  numerous 
afSdavits  by  otber  parties  deposing  generally  to  tbe  integrity  of 
King. 
[  1S2  ]  In  tbis  Term  (i), 

Pashley  sbowed  cause : 

No  cbarge  is  now  made  substantially  against  King.  Tbe 
deponents  rely  exclusively  upon  tbe  conviction,  witbout  deposing 
to  its  justice.  Now  tbe  writ  of  error  bas  been  argued,  and  tbe 
judgment  of  tbis  Court  reversed  (2) ;  and  King  bas  been  discharged 
by  tbis  Court.  Tbese  proceedings  put  an  end  to  tbe  indictment. 
But,  even  if  tbat  were  not  so,  tbe  indictment  sbows  no  ground  for 
tbis  rule.  Tbe  first  count,  on  wbicb  alone  King  was  convicted,  can 
bardly  be  said  to  cbarge  distinctly  even  a  moral  offence.  Tbe  overt 
acts,  as  tbe  Court  of  Exchequer  Chamber  points  out  (3)  in  distin« 
guishing  the  case  from  Rex  v.  Sprctgg  (4),  do  not  amount  to  any 
offence :  and  tbe  conspiracy  is  not  distinctly  and  positively  alleged. 
Mere  conviction  of  a  conspiracy  does  not  subject  a  party  to  be 

struck  off  tbe  roll :  Re (6).     In  Ex  parte  Broun8aU(6\  where 

tbe  attorney  was  struck  off  tbe  roll  for  having  been  convicted  of 
felony,  the  felony  was  a  theft.  Misconduct  in  a  cause  has  been 
also  held  to  be  a  sufficient  ground,  tbat  affecting  tbe  professional 
character  of  the  attorney :  Stephens  v.  HiU  (7).  But  here  is  nothing 
equivalent. 

(1)  November  13th.  Before  Lord  should  stand  over  till  the  Court  of 
Denman,  Gh.  J.,  Williams  and  Exchequer  Chamber  had  pronounced 
Wightman,  JJ.  judgment. 

(2)  On  June  14th,  1845.     See  King  (3)  7  Q.  B.  808. 
V.  The  Queen,  7  a  B.  796—810.     On  (4)  2  Burr.  993. 

the  present  rule  being  brought  forward         (5)  1  Dowl.  P.  0.  174. 

while  the  writ  of  error  was  pending,  (6)  2  Cowp.  829. 

this  CouBT  directed  that  the  argument         (7)  62  E.  E.  517  (10  M.  &  W.  28). 
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F.  Robinson^  contra  :  in  le 

Kino. 
The  judgment  has  been  reversed  only  because  it  technically  fails       [  iss  ] 

to  describe,  without  ambiguity,  a  criminal  act.  But  no  attempt  has 
been  made  to  set  aside  the  verdict  as  against  evidence.  This  Court 
therefore  has  to  consider,  not  the  question  which  was  decided  by 
the  Exchequer  Chamber,  namely  whether  the  acts  charged  constitute 
a  rndsdemeanour  properly  described,  but  whether  such  acts  are  of  a 
character  rendering  the  party  unfit  to  be  an  attorney  (i).  There  is 
a  charge  of  being  a  party  to  a  collusive  judgment :  that  imputes 
an  act  which  is  specifically  professional  misconduct.  The  denial 
contained  in  King's  affidavit  is  not  sufficiently  precise  to  be 
acted  upon. 

Cur.  adv.  vuU. 

Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

The  attorney  in  this  case  has  been  convicted  of  a  misdemeanour ; 
and  the  indictment  sets  forth  acts  amounting  to  very  fraudulent 
practices.  The  Exchequer  Chamber  thought  the  indictment  bad. 
We  are  now  pressed  with  the  argument  that  all  done  under  the 
indictment  is  to  be  set  aside.  But  the  reversal  does  not  interfere 
with  the  verdict  of  the  jury  finding  the  facts.  The  present  pro- 
ceeding, as  was  laid  down  in  Ex  parte  BrounsaU  (2),  is  not  a 
punishment  for  a  legal  crime,  but  an  exercise  of  the  discretion  of 
the  Court  upon  the  question  ''whether  a  man  whom  they  have 
formerly  admitted,  is  a  proper  person  to  be  continued  on  the  roll 
or  not."  In  this  case  it  is  not  very  clear  *that  King  did  not  [  *134  ] 
commit  the  acts  charged  in  his  professional  character  of  attorney ; 
for  one  part  of  the  fraud  imputed  to  him  was  said  to  be  effected  by 
taking  out  warrants  of  attorney.  We  think  that  the  indictment 
and  the  verdict  must  be  valid  to  the  extent  of  preventing  the 
attorney  from  having  our  sanction  to  practice.  In  his  affidavit  he 
denies  being  a  party  or  privy  to  criminal  conduct,  or  that  the 
indictment  contains  an  offence  punishable  by  the  law  of  the  realm : 
but  he  does  not  deny  the  commission  of  the  acts  charged  in  the 
indictment.  We  must  not,  merely  because  the  indictment  is  bad 
in  point  of  law,  shut  our  eyes  to  the  fact  that  the  jury  have 
convicted  him  of  conduct  rendering  him  unfit  to  be  an  attorney. 

Rule  absolute. 

(1)  Ab  to  the  question,  how  far,  on      Bubs,  on  Crimes,  691,  &c.  (3rd  ed.  by 
indictment  for  conspiracy,  the  overt      Greaves), 
acts  are  essential  to  the  charge,  see  2         (2)  2  Cowp.  829. 
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1846.         DOE  D.  JACOBS  V.  MAEY  PHILLIPS  Asm  Othebs. 

Be-c,  6. 
(8  a  B.  158—160 ;  S.  C.  15  L.  J.  a  B.  47 ;  10  Jur.  34.) 

1^        -I  A  deed  more  than  thirty  yean  old,  creating  a  term  to  attend  the  inherit- 

ance, was  produced  from  the  custody  of  the  plaintiff's  attorney.  Plaintiff 
was  administrator  to  the  trustee  of  the  term.  There  was  evidence  that 
the  attorney  had  acted  for  the  family  of  the  defendants,  who  were  bene- 
ficially interested  in  the  premises  to  which  the  deed  related,  and  it  was  not 
shown  for  whom  the  attorney  held  the  deeds. 
Held,  that  there  was  sufficient  prima  fade  evidence  of  proper  custody. 

Ejectment  for  lands  in  Kent. 

On  the  trial,  before  Parke,  B.,  at  the  Maidstone  Summer  Assizes 
1844,  Ebsworth,  clerk  to  Mr.  Mourilyan  the  attorney  for  Jacobs, 
the  lessor  of  the  plaintiff,  was  called,  and  produced  limited  letters  of 
administration  granted  to  Jacobs,  whereby  he  became  entitled  to  a 
term  of  500  years  which  had  been  vested  in  George  Holyland 
deceased.  Ebs worth  was  then  asked  to  produce  a  deed  bearing 
date  7th  October,  1767,  by  which  this  term  was  said  to  have  been 
created.  The  defendants'  counsel  objected  that  it  was  not  shown 
to  come  from  a  proper  custody :  upon  which  Ebs  worth  was  further 
examined,  and  said  :  "  I  produce  this  deed  from  Mourilyan's  office. 
He  is  concerned  for  the  family  of  the  Branns  (i).  I  took  it  out  of 
[  *169  ]  the  strong  room  at  *Mourilyan's.  I  found  several  deeds  now 
produced,  all  got  from  Mr.  Mourilyan.  There  were  two  or  three 
expired  leases,  and  a  probate  of  the  will  of  Samuel  Hubbard.  I 
don't  know  of  his  being  employed  for  the  two  infant  children  of 
Brann,  only  by  correspondence  and  papers  in  the  cause.  I  have 
not  conducted  that  correspondence  myself."  Parke,  B.,  considering 
that  there  was  no  sufficient  evidence  of  proper  custody,  refused  to 
allow  the  deed  to  be  read  :  and  the  plaintiff  was  nonsuited. 

Wordsworth  in  the  next  Term  obtained  a  rule  for  a  new  trial. 

Ogle  now  showed  cause  : 
There  was  no  proof  how  the  deed  came  into  Mourilyan's  custody. 

(1)  According  to  the  statement  of  children  became  entitled  under  Hub- 
facts  made  by  Ogh  on  showing  cause,  bard's  will  at  her  decease.  She  died 
the  deed  produced  was  one  by  which  in  1836.  The  defendants  in  this  action 
the  premises  in  question  were  conveyed  were  her  children  by  John  Brann. 
to  Samuel  Hubbard,  and  a  term  of  500  The  ejectment  was  brought  on  behalf 
years  created  to  attend  the  inheritance,  of  the  infant  children  of  John  Brann, 
and  vested  in  George  Holyland.  Hub-  junior,  who  was  said  to  be  the  son  of 
bard  died  in  1795,  having  devised  the  John  and  Elizabeth  Brann;  but  the 
premises  to  his  niece,  Elizabeth  Trig,  defendants  denied  that  he  was  a  eon  of 
who  entered  in  1801,  and  while  in  Elizabeth.  The  lessor  of  the  plaintiff 
possession  married  John  Brann.    Her  had  no  beneficial  interest  in  the  term. 
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(Lord  Dbkman,  Gh.  J. :  He  was  attorney  to  the  lessor  of  the       dob  d. 

plaintiff.)  ^ 

Phillips. 
It  was  not  shown  that  he  held  the  deeds  for  Jacobs ;  and,  accord- 
ing to  Ebsworth's  evidence,  he  was  concerned  for  the  family  of 
the  Branns,  who  were  beneficially  interested  under  the  deed,  and 
might  naturally  be  expected  to  have  the  custody  of  it.  Suppose 
Mourilyan  to  have  held  this  deed,  having  a  lien  upon  it  for  debts 
due  to  him  from  the  defendants,  ought  he  to  be  allowed  to  produce 
it  for  another  party  against  them  ?  At  least  Mourilyan  should  have 
appeared  himself  to  explain  his  possession.  It  was  argued  at  the 
trial  that  the  lessor  of  the  plaintiff  represented  the  infant  claimants 
who  are  said  to  be  members  of  the  Brann  family ;  but  the  defen- 
dants, admitting  that  the  claimants  are  children  of  John  Brann, 
the  younger,  a  son  of  John  Brann,  father  of  the  defendants,  deny 
that  John  Brann  the  younger  was  a  son  of  their  mother  Elizabeth 
Brann.  And  Ebsworth  *had  no  sufficient  knowledge  of  Mourilyan's  [  *160  ] 
being  employed  for  the  infant  claimants.  An  attorney  is  not  at 
liberty  to  produce  deeds  for  one  client  which  belong  to  another. 
Randolph  v.  Gordon  (i)  goes  farther  than  the  decision  in  this  case. 

Wordsworth,  contrd,  cited  Doe  d.  WUdgoose  v.  Pearce  (2). 

(LoBD  Denman,  Gh.  J.  mentioned  Bishop  of  Meath  v.  Marquis  of 
Winchester  (3).) 

Wordsworth  was  then  stopped  by  the  Goubt. 

LoBD  Dbnman,  Gh.  J. : 

It  is  not  necessary  to  show  the  strictest  legal  custody  (4) :  and  in 
this  case  there  was  quite  sufficient  primd  facie  evidence.  Probably 
the  learned  Judge  was  actuated  in  the  course  he  took  by  seeing  an 
unrighteous  attempt  made  on  the  part  of  the  plaintiff. 

Pattbson,  J. : 

It  would  be  most  inconvenient,  if,  in  cases  where  a  deed  is  pro- 
duced by  the  party's  attorney,  enquiries  were  to  be  made  how  and 
where  he  got  it. 

Williams,  J.  concurred. 

(1)  19  B.  E.  633  (5  Price,  312).  (4)  See  2>oe  d.  Neale  y.  Samples,  47 

(2)  2  Moo.  &  Bob.  240.  B.  B.  528  (8  Ad.  &  El.  151);  CroughUm 

(3)  42  B.  B.  38  (3  Bing.  N.  C.  183,  v.  Blake,  12  M.  &  W.  205;  Beg.  v. 
200).  KenHworth,  7  a  B.  642. 


Phillips. 
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Dob  d.         COLEBIDOE,  J. : 

JAOOB8 

«.  _         Evidence  of  the  castody  from  which  a  deed  thirty  years  old 

comes  is  given,  not  as  a  ground  for  reading  the  instrument  for  or 

against  a  party,  but  only  to  afford  the  Judge  reasonable  assurance 

of  its  authenticity. 

,  Rule  dbsoUUe. 

18*5.  REG.  V.  SEWELL(l). 

— L.'  (8  a  B.  161—169 ;  S.  C.  16  L.  J.  a  B.  49 ;  10  Jur.  48.) 

L  ^^^  J  Proceedings  of  magistrates  for  restitution  of  premises  under  sect.  16  of 

stat.  11  Geo.  n.  o.  19,  are,  by  sect.  17,  to  be  reyised  (in  England)  by  the 
Judges,  on  circuit  Ac,  acting  as  individual  justices. 

Held,  therefore,  that  the  allegation  in  an  indictment,  that  an  order  was 
made  by  A.  and  B.  the  justices  of  assize  for  Surrey  was  not  supported  by  a 
certificate  of  such  an  order  signed  by  the  deputy  clerk  of  assize  in  the  same 
way  as  an  order  of  Court. 

SernUe,  that  it  is  not  necessary,  on  such  indictment,  to  prove  the  pro- 
ceedings before  the  magistrates,  preliminary  to  the  restitution ;  and  that  it 
is  sufficient  to  put  in  the  record  made  up  by  them,  in  which,  after  reciting 
the  complaint  and  other  proceedings,  they  declare  that  they  put  the 
complainant  into  possession. 

SemhUt  that  orders  under  s.  17  of  stat.  11  Qeo.  U.  c.  19,  should  be  signed 
by  the  Judges  who  make  them. 

Indictment  for  disobedience  to  an  order  of  restitution  under 
stat.  11  Geo.  II.  c.  19,  ss.  16, 17. 

The  first  count  was  in  substance  as  follows. 

That  William  Sewell  appeared  before  James  Traill,  Esq.,  and 
Henry  Weston,  Esq.,  two  of  the  justices  of  the  county  of  Surrey, 
and  complained  upon  his  oath  that  he  did  demise  at  rack-rent 
unto  Henry  Wilson,  of  &c.,  a  messuage  &c.,  called  &c.,  situate  in 
the  parish  of  St.  Saviour's,  in  the  county  of  Surrey ;  and  that  on 
the  29th  of  September,  &c.,  there  was  in  arrear  &c.  (averments 
that  half  a  year's  rent  was  in  arrear,  the  premises  deserted,  and  no 
sufficient  distress  to  be  had).  That  the  said  W.  Sewell  did  then 
request  the  said  justices  to  go  and  view  the  said  messuage,  Sec., 
and  to  proceed  therein  according  to  the  form  of  the  statute  in  that 
case  &c.  That  the  said  justices  did  thereupon  afterwards,  in 
pursuance  of  the  said  request,  and  in  consequence  of  the  said  com- 
plaint, go  &c.  (averment  of  proceedings  by  the  justices  according  to 
s.  16  of  the  statute,  on  a  first  and  second  view,  and  that,  upon  the 
said  view,  Wilson  did  not  nor  did  any  person  on  his  behalf  appear 
and  pay  &c.,  and  there  was  not  sufficient  distress  to  be  had  upon 
the  premises  &c.) ;  and  thereupon  the  said  justices  put  the  said 
(1)  See  Beg,  v.  Traill,  64  E.  E.  688  (12  Ad.  &  M.  761). 
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W.  Sewell  into  possession  of  the  said  premises  according  to  the  Rbo. 
form  of  the  statute  in  sach  case  &c. ;  and  that  the  said  W.  Sewell  sb^l. 
had  thenceforth  kept  possession  thereof.  That  afterwards,  to  wit 
on  &c.,  the  justices  caused  the  proceedings  *to  be  recorded :  (here  [  •i62  ] 
the  record  was  set  out,  stating  the  complaint  on  oath,  its  subject- 
matter,  view  by  the  magistrates,  notice  affixed  on  the  premises,  &c., 
second  view,  default  by  tenant,  &c.,  and  possession  given  to  the 
complainant,  October  18th,  1889).  That  neither  of  the  said  justices 
had  any  interest  in  the  premises.  That  afterwards,  to  wit  &c., 
at  the  Assizes  (i)  held  at  Kingston  upon  Thames  in  and  for  the 
said  county  of  Surrey,  before  the  Bight  Honourable  James  Lord 
Abinger,  Chief  Baron  &c.,  the  Honourable  Sir  Joseph  Littledale, 
Enight,  one  &c.,  and  others  their  fellows,  justices  of  our  said  lady 
the  Queen,  appointed  to  take  the  Assizes  for  the  said  county  of 
Surrey  according  to  the  form  of  the  statute  in  that  case  &c.,  the 
same  then  and  there  being  the  next  Assizes  held  in  and  for  the 
said  county  of  Surrey  after  the  putting  of  the  said  W.  Sewell  into 
possession  of  the  said  premises  as  aforesaid,  the  said  Henry  Wilson 
did  make  appeal,  and  apply  to  the  said  Bight  Hon.  J.  Lord  A.  and 
Hon.  Sir  J.  L.,  Enight,  then  and  there  being  such  justices  of  assize 
for  the  said  county  of  Surrey,  which  was  the  county  in  which  the 
said  messuage  &c.  lay  and  were  situate  as  aforesaid,  and  then  and 
there  required  the  said  justices  of  assize,  to  wit  the  said  J.  Lord  A. 
and  Sir  J.  L.,  to  examine  in  a  summary  way  the  said  proceedings 
of  the  said  H.  Weston  *and  J.  Traill  as  such  justices  as  aforesaid  ;  [  *163  ] 
and  that  afterwards,  at  the  Assizes  aforesaid,  to  wit  on  &c.,  in  the 
county  aforesaid,  the  said  justices  of  assize  did  hear  the  said 
appeal,  and  then  and  there  examine  in  a  summary  way  the  said 
proceedings  of  the  said  H.  Weston  and  J.  Traill  as  such  justices  as 
aforesaid,  and  did  then  and  there  duly  consider  the  same,  and  did 
then  and  there,  in  exercise  of  the  powers  conferred  upon  the  said 
last  mentioned  justices  of  assize  by  the  statute  in  such  case  &c.,  by 

(1)  Stat.  11  Geo.  U,  c.  19,  8.  17,  Judges  thereof ;  and  if  in  Wales,  then 

provides :  "  That  such  proceedings  of  before  the  Courts  of  Grand  Sessions 

the  said  justices  shall  be  examinable  respectively;  who  are  hereby  respec- 

in  a  summary  way  by  the  next  justice  tively  empowered  to  order  restitution 

or  justices  of  assize  of  the  respective  to  be  made  to  such  tenant,  together 

counties,  in  which  such  lands  or  pre-  with  his  or  her  expenses  and  costs,  to 

mises  lie ;  and  if  they  lie  in  the  city  of  be    paid    by  the  lessor  or  landlord, 

London  or  county  of  Middlesex,  by  lessors  or  landlords,  if  they  shall  see 

the  Judges  of  the  Courts  of  King*s  cause  for  the  same ;  and  in  case  they 

Bench  or  Common  Pleas ;  and  if  in  shall  afi^rm  the  act  of  the  said  justices, 

the  counties  palatine  of  Chester,  Lan-  to  award  costs  not  exceeding  5/.  for 

caster,  or  Durham,  then  before  the  the  frivolous  appeal." 
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BKo.  their  certain  order  then  and  there  made,  order  restitation  to  be 
sbwbll.  made  of  the  said  premises,  to  wit  the  said  messuage  &c.,  to  the 
said  H.  Wilson,  together  with  his  expenses  and  costs,  amonnting 
&c.,  to  be  paid  to  the  said  H.  Wilson  by  the  said  William  Sewell. 
That  the  said  W.  Sewell  appeared  before  the  said  justices  of  assize 
on  the  hearing  of  the  said  appeal :  and  that  the  said  last  mentioned 
order  was  afterwards,  to  wit  &c.,  duly  and  personally  served  upon 
the  said  W.  Sewell ;  and  that  the  said  W.  Sewell  then  and  there 
had  notice  and  knowledge  thereof,  and  was  then  and  there 
requested  and  required  &c.  (to  restore  possession  according  to  the 
last  mentioned  order) ;  and  the  said  W.  Sewell  then  and  there  had 
notice  of  the  several  matters  hereinbefore  mentioned.  Averments, 
that  a  reasonable  time  for  restitution  had  elapsed;  that  Wilson 
had  always  been  ready  and  willing  to  accept  and  receive  restitution, 
but  that  defendant  neglected  and  refused,  and  had  hitherto  neglected 
i&c,  to  make  restitution  &c.  as  by  the  last  mentioned  order  was 
directed,  nor  had  he  obeyed  the  said  last  mentioned  order,  though 
often  requested  &c. :  but  that  he  had,  from  the  time  of  obtaining 
possession  as  aforesaid,  hitherto,  kept  and  retained  the  same,  in 
contempt  of  the  said  last  mentioned  justices  of  assize  and  of  the 
said  last  mentioned  order,  and  against  the  peace  &c. 
[  164  ]  The  second  count  was  in  a  similar  form,  but  not  setting  out  the 

record  of  proceedings  before  the  justices  of  peace. 

Plea.    Not  guilty. 

On  the  trial,  before  Parke,  B.,  at  the  Guildford  Summer  Assizes, 
1844,  after  proof  of  the  original  proceedings  before  the  magistrates 
by  an  examined  copy,  the  following  order  (being  that  which  the 
defendant  was  indicted  for  disobeying)  was  produced  by  a  clerk  of 
the  Grown  Office. 

to  wit^'  1  ^^  ^^^  Assizes  held  at  Kingston  upon  Thames  "  <&c., 
"  on  "  &c.  (23rd  March,  8  Vict.),  "  before  the  Right  Hon.  James 
Lord  Abinger  Chief  Baron"  &c.,  "the  Hon.  Sir  Joseph  Littledale 
Knight,  one  of  the  justices"  &c.,  "and  others  their  fellows,  justices 
of  our  said  lady  the  Queen  appointed  to  take  the  Assizes  for  the 
said  county  of  Surrey,  according  to  the  form  of  the  statute  "  <&c. 
"  Whereas  at  these  present  Assizes  an  appeal  according  to  the  form 
of  the  statute  "  &c.  "  was  made  to  the  above  named  justices  of 
assize  on  the  part  of  one  Henry  Wilson,  the  tenant  hereinafter 
mentioned,  against  the  proceedings  hereinafter  set  forth  and  stated 
to  have  been  taken  and  recorded  by  James  Traill  and  Henry 
Weston,  Esquires,  two  of  the  justices  "  &c.»  "  assigned  to  keep  the 
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peace  "  &c.,  ''  the  record  of  which  said  proceedings  is  in  the  words        Bbo. 

and  figures  following  "  &c.  (setting  it  out) :  ^'  Now,  the  above  named      sswklu 

justices  of  assize,  having  heard  the  said  appeal,  and  duly  considered 

the  same,  do,  in  the  exercise  of  the  power  conferred  upon  them  by 

the  statute*'  &c.,  "order  restitution  to  be  made  of  the  said  premises, 

in  the  hereinbefore  recited  record  of  proceedings  mentioned  and 

described,  to  the  said  H.  Wilson,  the  tenant  hereinbefore  mentioned, 

together  with  his  expenses  and  costs  amounting  to  the  sum  of 

*30i.  68.  4d.  to  be  paid  to  the  said  H.  Wilson  by  the  said  William       [  nee  ] 

Sewell  the  landlord/' 

(Signed)        "  B.  Mabshall  Stbaight, 

"Deputy  Clerk  of  Assize," 

The  witness  had  obtained  this  document  from  the  Grown  Office, 
where  it  was  lodged  on  15th  June,  1840.  Mr.  Denman,  the  Clerk 
of  Assize,  being  called,  proved  that  Mr.  Straight  was  his  deputy, 
and  that  the  document  produced  bore  Mr.  Straight's  signature,  and 
was  stamped  with  the  stamp  of  his  office  which  is  put  upon  all 
orders  of  Court  and  indictments.  Mr.  Denman  added  that  there 
was  in  such  cases  no  other  document  than  this.  The  order  was 
then  received  and  read. 

At  the  end  of  the  case  for  the  Grown  the  defendant's  counsel 
objected  :  1.  That  proof  should  have  been  offered  of  the  complaint 
by  the  defendant  to  the  magistrates,  to  give  jurisdiction.  2.  That 
the  order  of  restitution  was  not  proved  as  alleged  in  the  indictment; 
the  allegation  being  that  it  was  an  order  of  Lord  Abingeb,  G.  B. 
and  LiTTLEBALB,  J.,  whereas  the  proof  was  of  an  order  of  the  Court. 
3.  That  the  order  produced  was  not  addressed  to  Sewell,  and, 
therefore,  not  an  order  on  him ;  and,  if,  as  a  general  order,  it  was 
binding  on  the  sheriff  or  on  those  in  possession  of  the  premises, 
still  Sewell  was  not  liable.  4.  That,  as  the  order  of  restitution  was 
in  the  nature  of  a  reversal,  and  the  charge  against  the  defendant 
was  for  wilful  contempt  of  it,  proof  ought  to  have  been  given  that 
it  was  in  his  power  to  restore  possession.  Pabkb,  B.  considered 
that  the  second  and  third  were  good  objections :  and  a  verdict  was 
taken  for  the  defendant,  his  Lordship  reserving  leave  for  the 
prosecutor  to  move  to  enter  a  verdict  for  the  Crown. 

Li  the  next  Term,  Shee  Serjt.  obtained  a  rule  nisi  accordingly. 

Sir  F.  Thesiger,  Attorney-General  (with  whom  were  Dowling,       [  166  ] 
Serjt.  and  Bramwell),  now  showed  cause : 

1.  The  prosecutor  gave  no  proof  of  the  preliminary  proceedings ; 
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Rao.        for  the  order  does  not  prove  its  recitals.     Nor  would  it  do  ao  even 

Sbwbll.      i'  i^  ^61"®  &  record.    According  to  the  argument  which  most  be 

urged  on  the  other  side,  the  indictment  woald  have  been  good  if  it 

had  begnn  with  the  order  of  restitution ;  but  that  is  clearly  not  so. 

The  complaint  ought  to  have  been  proved. 

(Pattbson,  J. :  The  prosecutor  gave  in  evidence  a  copy  of  the 
original  proceedings  before  the  magistrates.) 

That  contains  a  recital  only  of  the  complaint. 

(Patteson,  J.:  Suppose  the  magistrates  had  made  the  order 
without  any  complaint.) 

Here  the  indictment  alleges  a  complaint,  which  ought  to  be  proved. 
Basten  v.  Carew  (i)  and  Ashcroft  v.  Bourne  (2),  which  were  cited  on 
moving  for  the  rule,  show  only  how  far  magistrates  and  those  who 
set  them  in  motion  are  protected,  where  there  is  jurisdiction ;  they 
do  not  bear  on  this  case.  If  this  had  been  an  indictment  for 
disobeying  the  order  of  the  magistrates,  the  recitals  in  that  order 
would  not  have  been  evidence  of  facts  against  the  defendant :  Rex 
V.  GUkes  (8) ;  indeed  it  is  often  necessary  to  prove  more  than  need 
even  be  stated  in  a  conviction :  Chaney  v.  Payne  (4). 

(Patteson,  J. :  The  material  fact  is  that  the  two  magistrates  had 
made  an  order.  The  other  statements  are  immaterial,  and  need 
not  be  proved.) 

2.  The  order  put  in  does  not  support  the  indictment,  which 
alleges  the  order  of  restitution  to  have  been  made  by  Lord 
Abinobr,  G.  B.  and  Littledale,  J. ;  whereas  the  order,  on  the  face 
of  it,  appears  to  be  made  by  those  two  and  "  others  their  fellows,'' 
to  whom  it  refers  as  ''  the  above  named  justices." 

[  '167  ]  (Coleridge,  J. :  *Th6  others  their  fellows  are  not  named.) 

Stat.  11  Geo.  II.  c.  19,  s.  17,  does  not  contemplate  an  act  literally 
in  Court;  for  the  justices  of  assize  sit  in  separate  Courts.  It  was 
not  necessary  that  the  order  should  have  been  in  writing.  If  in 
writing,  it  should  have  been  signed  by  the  Judges  themselves,  who 
ought  to  have  made  it  as  individuals.    That  which  is  produced  is 

(1)  27  E.  B.  453  (3  B.  &  G.  649.)  (3)  8  B.  &  0.  489. 

(2)  37  K.  B.  623  (3  B.  &  Ad.  684).  (4)  1  a  B.  712,  722. 
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an  order  of  Court  on  the  face  of  it,  and  not  what  it  is  alleged  to  be        bm. 
in  the  indictment.  Seweu.. 

The  Srd  and  4th  objections  were  not  gone  into.  Reg.  v.  TraUl(i) 
was  cited :  and  the  Court  called  upon 

SheCy  Serjt.  and  BoviU,  to  answer  the  second  objection : 
Appeal  to  the  justices  of  assize  is  given  by  the  statute. 

(Lord  Dbnman,  Gh.  J. :  The  statute  uses  the  term  justice  of 
assize  in  its  popular  sense.) 

Even  if  that  be  so,  still  they  are  to  act  as  justices  of  assize  and  not 
simply  as  Judges;  and,  therefore,  the  signature  of  the  clerk  of 
assize  is  sufficient  to  authenticate  acts  which  in  that  character  they 
may  perform. 

(Pattbson,  J. :  Can  you  mention  any  thing  not  done  by  a  Court, 
in  that  character,  which  is  so  authenticated  ?) 

Lord  Denman,  Ch.  J. : 

It  is  clear  that  the  proof  in  this  case  was  insufficient.  The 
indictment  is  correct  in  form;  for  the  meaning  of  the  statute  is 
that  these  orders  of  justices  should  be  revised  by  persons  going  the 
circoit  as  Judges,  not  by  those  merely  named  in  the  commission. 
The  acts  in  question  are  not  among  those  which  the  commission 
authorizes.  Therefore  I  think  that  the  Judges  should  act  as 
individuals  under  the  provisions  of  the  statute ;  and  proof  should 
be  given  that  they  did  so  *act ;  and,  as  it  was  not  intended  that  [  ^168  J 
they  should  perform  this  duty  as  a  Court,  the  certificate  of  the  clerk 
of  assize  is  not  applicable. 

Pattbson,  J : 

The  seventeenth  section  of  stat.  11  Geo.  II.  c.  19,  which  makes 
the  proceedings  of  the  justices  ''  examinable  "  **  by  the  next  justice 
or  justices  of  assize  of  the  respective  counties,"  gives  this  power  to 
Judges  of  the  Courts ;  not  to  the  persons  in  the  commission  as  such, 
but  to  Judges  of  the  Courts  of  Westminster  who  are  travelling  as 
justices  of  assize ;  the  authority  is  given  to  them  as  individuals. 
The  allegation  in  the  indictment,  then,  is  correct ;  but  the  proof 
offered  is  of  an  act  of  the  Court.  I  rather  think  that  the  order 
should  have  the  signatures  of  the  Judges  who  make  it:    but  it 

(1)  54  B.  B.  688  (12  Ad.  &  El.  761). 
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Reo.        is  not  necessary  to  detennine  that  point ;   for  in  this  case  there 

Sbwell.      ^&b  no  evidence  that  the  order  was  made  by  Lord  Abinobb  and 

Mr.  Justice  Littledalb.    The  signature  of  the  deputy  clerk  of 

assize  does  not  prove  that  it  was  done  by  those  particular  members 

of  the  commission. 

WHiUAMS,  J. : 

The  simple  question  is,  whether  the  certificate  of  Mr.  Straight  is 
proof  of  an  order  alleged  to  have  been  made  by  Lord  Abinokb  and 
Mr.  Justice  Littledalb.  If  the  order  had  been  made  judicially  by 
virtue  of  their  authority  under  the  commission,  perhaps  it  would 
have  been  correct :  but  there  is  nothing  in  the  commission  that  has 
reference  to  such  a  power. 

Coleridge,  J. : 

The  question  turns  on  sect.  17 ;  and  it  is,  whether  this  be  a 

power  given  to  the  Commissioners  of  assize  or  to  individuals.    I 

have  no  doubt  that  the  latter  is  the  true  construction.     Other  parts 

[  *169  ]      of  the  same  ^clause  show  it.    If  the  lands  lie  in  the  city  of  London, 

or  in  Middlesex,  the  proceedings  are  to  be  examinable  *'by  the 

Judges  of  the  Court  of  King's  Bench  or  Common  Pleas ;  "  if  in  the 

counties  palatine,  "  then  before  the  Judges  thereof;"  "if  in  Wales, 

then  "  (changing  the  phrase)  "  before  the  Courts  of  Grand  Sessions 

respectively."    If,  then,  the  Judges  act,  not  as  the  Court  sitting 

under  the  commission,  but  as  individuals,  there  is  no  proper 

authentication  of  their  act  in  this  case.     The  clerk  of  assize  clearly 

cannot  give  it :    there  must  be  some  other  way.    Probably  the 

signature  of  the  Judges  themselves  might  be  proper:  but  at  all 

events  the  ofiBcer  cannot,  by  his  signature,  authenticate  the  act  of 

an  individual  justice. 

Rvle  discharged. 

ig^g  BAEON   DE  BODE'S  CASE(l). 

I>ec,  1 1.  (8  Q.  B.  208—286 ;  S.  0.  10  Jur.  217,  773.) 

[  208  1  A  party  claiming  to  have  been  the  owner  of  lands,  by  virtue  of  a  cession 

to  him  ht)m  A.,  since  deceased,  offered  eyidence,  before  any  other  proof 
of  the  cession,  that  A.  actually  managed  the  property,  and,  while  so 
managing,  declared  that  he  did  so  in  the  name  of  the  now  claimant. 
Held  (2)  admissible  evidence. 
On  petition  of  right,  a  commission  issued,  and  an  inquisition  was  there- 

(1)  See  further  proceedings  in  error,      Bight,  see  now  Petitions  of  Bight  Act, 
13  Q.  B.  364 ;  3  H.  L.  C.  449.    For      1860  (23  &  24  Vict  c.  34).— A.C. 
the  present  procedure  upon  Petition  of         (2)  P.  473,  &c. 
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upon  found  and  returned  into  Chancery.  Before  any  further  proceeding,  Babov  De 
the  suppliant  filed  a  bill  against  the  AUorney-OenenU  to  perpetuate  testi-  Bode*8  Case. 
mony,  reciting  the  petition.  A  oommission  to  examine  witnesses  issued 
thereupon.  The  suppliant  proposed  to  the  Crown  to  join  in  the  commission : 
but  the  Crown  did  not  consent ;  and  the  oommiBsion  issued  ex  parte.  The 
Crown  having  traversed  the  inquisition,  and  the  record  being  sent  into  this 
Court:  Held(l)  that  depositions  taken  under  the  oommission  to  examine 
witnesses  were  admissible  evidence  on  behalf  of  the  suppliant,  where  the 
deponents  were  without  the  jurisdiction  of  the  Court. 

Evidence  being  offered  to  prove  the  law  of  inheritance  at  a  particular 
time  in  Alsace,  one  of  the  witnesses  called  for  that  purpose,  a  French 
lawyer  practising  in  Alsace,  stated  on  cross-examination  that  the  feudal 
law  had  been  put  an  end  to  in  Alsace,  de  facto,  **  by  the  torrent  of  the  French 
Bevolution,"  and  that  there  was  a  decree  of  the  French  National  Assembly 
to  that  effect,  of  4th  August,  1789 ;  and  he  said  that  he  had  learned  this  fact 
in  the  course  of  his  legal  studies.  Held  (2)  admissible  evidence,  though  no 
other  proof  was  given  of  the  contents  of  the  decree.  Per  Lord  Denican, 
Ch.  J.,  Williams  and  Coleridge  J  J.    Diuentieiite  Patteson,  J.  (3). 

B.  presented  a  petition  of  right  to  the  Queen,  claiming  certain  money  of 
the  Crown  upon  the  facts  therein  stated,  and  praying  that  the  Crown  would 
order  right  to  be  done,  that  the  Eoyal  declaration  should  be  endorsed  on  the 
petition  to  that  effect,  the  petition  referred  to  the  Court  of  Chancery  and 
duly  received  and  enrolled,  and  the  Attorney-Qtiieral  required  to  answer  it, 
and  that  the  suppliant  might  prosecute  his  complaint  against  him  and  such 
other  persons  as  need  might  require,  and  have  leave  to  make  him  and  them 
parties,  and  pray  to  obtain  relief.  The  Queen  referred  the  petition  to  the 
Court  of  Chancery ;  and  the  Chancellor  endorsed  **  Let  right  be  done : "  and 
thereupon  that  Court,  by  letters  patent,  appointed  W.  and  others  to  inquire, 
upon  the  oath  of  jurors,  of  the  truth  of  the  matters  in  that  petition:  W.,  &c. 
returned  into  the  Court  of  Chancery  an  inquisition  taken  accordingly :  and 
finding 

That  B.  was  the  eldest  son  of  a  nobleman  who  married  an  English  woman 
in  England,  and  that  the  father  was  born  in  Germany,  and  B.  in  England. 
That,  before  and  since  the  Peace  of  Westphalia,  the  lordship  and  land  of 
Sultz,  in  Lower  Alsace,  was  an  ancient  fief  descendible  in  the  male  line. 
That  in  1786,  the  line  of  feudatories  having  failed,  it  belonged  to  the  Arch- 
bishop of  Cologne  to  appoint  a  new  line  of  feudatories;  and  that  he 
nominated  the  father  of  B.,  who  was  invested. 

That,  before  the  Treaty  of  Munster,  Lower  Alsace  formed  part  of  the 
Empire  of  Oermany.  That,  by  that  Treaty,  the  Emperor  of  Germany  ceded 
to  the  King  of  France  all  his  rights  and  those  of  the  Empire  in  Lower 
Alsace,  subject  to  a  proviso  that  France  *should  leave  the  then  feudatories  [  *209  ] 
of  Sultz  in  the  liberty  and  possession  they  had  theretofore  enjoyed  as 
immediately  dependent  upon  the  Empire.  That  the  Treaty  was  ratified  by 
subsequent  Treaties,  the  last  named  being  that  of  Versailles  between  England 
and  France  in  1783. 

That,  in  1791,  B.'s  father  ceded  his  rights  to  B.,  who  was  then  fourteen 
years  old. 

That,  in  1793,  B.  and  his  father  left  Sultz,  and  took  refuge  in  the  Austrian 
army.  That  afterwards,  in  the  same  year,  it  was,  by  the  French  Depart- 
ment of  the  Lower  Rhine  (in  which  Sultz  was)  decreed  that  B.  and  his  father 
should  be  declared  emigrants,  and  all  their  property  confiscated,  in  order  to 
its  being  sold  or  alienated,  agreeably  to  the  laws  relating  to  emigrants. 

(1)  P.  474,  &c.  (3)  See  jwaf,  p.  490,  note  (1).— A.  C. 

(2)  P.  476,  &c. 
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Babon  Dk  That,  in  pursuance  of  the  decree,  the  lordship  and  lands  of  Sultz  were  seized 

B0DE*8  CA8X,  and  confiscated  by  the  persons  then  exercising  the  powers  of  Goveinment 

in  France,  and  were  thenceforward  treated  as  national  property,  and  part 
thereof  was  sold  under  the  authority  of  the  French  Govermnent,  and  the 
residue  continued  in  the  possession  of  that  Government  until  after  the 
restoration  of  the  House  of  Bourbon  in  1814  and  1815. 

That,  by  the  Treaty  of  Paris  between  Great  Britain  and  France,  1814,  it 
was  stipulated  that  Commissioners  should  examine  the  claims  of  his 
Britannic  Majesty's  subjects  upon  the  French  Government  for  the  value 
of  moveable  or  immoveable  property  unduly  (indumeni)  confiscated  by  the 
French  authorities,  loss  of  debts,  or  other  property  unduly  detained  under 
sequestration,  since  1792.  That,  by  the  Treaty  of  Fkris  between  Great 
Britain  and  France,  20th  November,  1815,  incorporating  a  Convention  of 
that  date,  it  was  provided  that  British  subjects  having  claims  against  the 
French  Government,  who  had,  in  contravention  of  the  after  mentioned 
Treaty  of  Commerce,  and  since  Ist  January,  1793,  suffered  in  consequence 
of  confiscation  or  sequestration  decreed  in  France,  and  their  heirs  and 
assigns,  subjects  of  his  Britannic  Majesty,  should,  conformably  to  the 
Treaty  of  1814,  be  indemnified  and  paid,  after  their  claims  should  have 
been  recognised  as  legitimate,  and  the  amount  fixed,  as  after  expreaeed: 
namely,  that  the  claims  of  such  subjects  arising  from  laws  made  by  the 
French  Government  or  any  other  claim  whatsoever  (with  an  exception  not 
comprising  B.'s  case)  shoiidd  be  liquidated  and  fixed,  and  a  sum  be  inscribed 
in  the  Great  Book  of  the  public  debt  of  France,  as  a  guarantee  for  the 
claimants,  and  further  sums  be  furnished  if  necessary:  three  calendar 
months  to  be  allowed  to  claimants  resident  in  Europe  to  present  their 
claims ;  and  those  of  British  subjects  to  be  examined  according  to  a  mode 
directed.  That,  by  the  Treaty  of  Commerce  of  1786,  in  case  of  rupture 
between  England  and  France,  the  subjects  of  either  residing  in  the  territory 
of  the  other  were  to  be  allowed  to  continue  residence  undisturbed  while 
they  conducted  themselves  legally,  and,  if  ordered  to  withdraw,  should 
have  twelve  months  to  do  so,  with  their  property,  if  they  did  not  conduct 
themselves  contrary  to  public  order. 

That,  in  December,  1815,  M.  and  others  were  appointed,  under  the  Great 
Seal,  Commissioners  of  liquidation,  arbitration  and  deposit,  to  execute  the 
convention.  That,  on  Tith  January,  1816,  B.  transmitted  his  claim  to  the 
Prime  Minister  of  France,  who  received  it  on  9th  February,  1816,  but  stated 
that  he  considered  it  inadmissible. 

That,  by  a  Convention,  between  Gbreat  Britain  and  France,  April.  1818, 
it  was  agreed  that,  to  effect  payment  of  capital  and  interest  due  to  British 
subjects,  which  had  been  claimed  under  the  Convention  of  1815,  an  annuity 
of  three  millions  of  francs  should  be  inscribed  in  the  Great  Book  of  the 
public  debt  of  France. 

That,  by  stat.  59  Geo.  III.  c.  31,  reciting  that  the  Commissionera  had 
registered  the  claimants  who  presented  themselves  within  the  period  pre- 
scribed in  the  Convention  of  1815,  and  had  paid  certain  sums,  and  that 
three  of  the  said  Commissioners,  by  commission  under  the  Great  Seal  dated 
[*210]  1818,  had  been  appointed  Commissioners  of  liqiudation,  ^arbitration  and 

award,  to  act  on  behalf  of  his  Majesty  in  England,  to  consider  the  claims 
of  British  subjects  properly  preseuted,  and  the  remaining  Commissioners 
had  been  appointed  Commissioners  of  deposit  to  receive  the  inscriptions 
from  the  French  Gt>vemmeDt ;  it  was  enacted  that  the  Commissioners  of 
liquidation  should  apportion  and  distribute  the  sums  provided  by  France, 
and  order  them  to  be  paid  to  the  claimants  who  had  duly  registered,  in  full 
if  the  sums  paid  were  sufficient,  in  part  if  insufficient:  the  rejection  of 
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daiins,  subject  to  appeal  to  the  Priyy  Oouncil,  to  be  final,  and  a  discharge     Baron  Db 

of  both  Goyemments  in  respect  of  any  registered  claim ;  that  unappropriated  Bodb*8  Cabb. 

sums  inscribed  in  the  Gfreat  Book  of  France  might,  by  the  Commissioners 

of  deposit,  on  receiving  directions  from  the  English  Secretary  of  State  for 

Foreign  Affairs  or  the  Commissioners  of  the  Treasury,  be  sold,  and  the 

proceeds  transferred  to  the  Commissioners  of  liquidation,  to  be  invested  in 

public  securities,  for  the  purpose  of  being  applied  to  liquidate  claims,  or, 

if  all  were  liquidated,  to  such  purposes  as  the  Commissioners  of  the  Treasury 

should  direct;  and  that  the  public  securities  should  be  deposited  in  the 

Bank  of  England  in  the  names  of  the  Commissioners  of  liquidation,  and  the 

produce  paid  for  the  purposes  in  the  Act  specified. 

That  B.'s  name  and  claim  were  not  registered  till  after  the  passing  of  the 
statute. 

That,  after  all  the  registered  claimants  were  paid,  a  surplus  of  482,000/. 
had  remained  with  the  Commissioners  of  deposit,  of  which  200,000/.  had  been 
applied  to  satisfy  claims  tendered  after  the  time  mentioned  in  the  Convention 
of  1815,  and  admitted  under  the  authority  of  the  Commissioners  of  the 
Treasury  given  in  May,  1826 ;  and  the  residue  was  paid  into  the  Bank  on  the 
Gk>vernment  account  by  direction  of  the  Treasury  imder  stat.  59  Geo.  III. 
c.  31. 

That  B.'s  property,  lost  as  above,  with  interest,  was  of  the  value  of  364,000/. 

The  Attorney 'General  having  traversed  the  matters  of  the  inquisition,  and 
a  verdict  on  the  traverse  being  found  for  B. :  Held  (1)  (on  cross  motions, 
to  enter  the  verdict  for  the  suppliant,  and  to  enter  judgment  for  the  Crown 
non  obstante  veredicto),  That  no  right  against  the  Crown  appeared  upon  the 
inquisition.    For  that, 

Assuming  (1)  a  petition  of  right  to  be  maintainable  for  money  claimed  as 
debt  or  damages ;  and 

Assuming  (2)  that  B.  was,  for  the  purposes  of  this  petition,  a  British 
subject: 

First,  No  undue  confiscation  was  alleged  so  as  to  satisfy  the  condition  of 
the  Treaties  of  1814  and  1815,  nothing  being  shown  but  an  adjudication  by 
a  French  tribunal,  which  this  Court  could  not  see  to  be  contra^  to  the  law 
of  France,  or  pursuant  to  any  law  which  this  Court  could  pronounce  void 
as  against  British  subjects. 

Secondly.  It  did  not  appear  that  B.'s  claim  had  been  admitted  and 
ascertained  according  to  the  Treaties,  his  name  not  having  been  registered 
within  the  period  provided  for  by  the  Convention  of  1815,  and  no  order 
apx>earing  to  have  been  given  by  the  Treasury  to  inquire  into  B.'s  claim,  or 
any  request  made  to  them  for  such  order ;  and,  further,  it  not  appearing 
that  no  other  claimant  might  possibly  come  in  for  the  surplus ;  and  the 
inquisition  not  showing  whether  or  not  any  inquiry  had  been  made  by  the 
Commissioners  of  liquidation  into  the  merits  of  B.'s  claim. 

Thirdly,  that  the  Queen  could  not  be  said  to  have  received  the  money, 
the  finding  in  the  inquisition,  that  the  surplus  had  been  paid  into  the  Baxik 
of  England  on  the  Government  account,  not  showing  that  the  Sovereign 
had  received  a  personal  benefit  from  it. 

**  Pleas,  before  oar  lady  the  Queen,  at  Westminster,  of  Hilary 
Term,  in  the  sixth  year  of  the  reign  of  our  Sovereign  Lady  Victoria, 
by  the  *grace  of  God,"  &c.    "  Amongst  the  Pleas  of  the  Queen's      [  ♦209  ] 
EoU(2). 

(1)  P.  492,  &c.  (2)  The  proceedings    were    on    the 

Crown  side. 

29—2 
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Babon  De  "  England  (to  wit).  Be  it  remembered,  &e.,  that  the  Bight 
Honourable  John  Singleton,  Baron  Lyndhurst,  Lord  High  Chan* 
cellor  of  Great  Britain,  on  the  eleventh  day  of  Janaary  in  this 

[  *2io  ]  same  Term,  before  oiir  ^present  Sovereign  Lady  the  Qaeen,  at 
Westminster,  hath  delivered  here  into  Court,  with  his  own  proper 
hands,  a  certain  record,  had  before  our  said  lady  the  Queen  in  her 
Chancery,  in  these  words,  that  is  to  say: 

"Fleas,  before  the  lady  the  Queen,  in  her  High  Court  of 
Chancery,  on  the  2nd  day  of  February,  in  the  year  of  our  Lord 
1889. 

[  211  ]  <'  Be  it  remembered  that,  on  the  day  and  year  above  mentioned, 

the  said  lady  the  now  Queen  sent  to  the  Bight  Honourable  Charles 
Christopher,  Lord  Cottenham,  Lord  High  Chancellor  of  Great 
Britain,  a  certain  petition  of  right,  signed  with  the  sign  manual  of 
the  said  lady  the  now  Queen,  to  be  executed  in  due  form  of  law, 
the  tenure  of  which  petition  follows  in  these  words. 

**  To  the  Queen's  Most  Excellent  Majesty,  most  humbly  beseech- 
ing, your  faithful  subject,  Clement  Joseph  FhUip  Pen  De  Bode, 
Baron  De  Bode,  a  knight  of  several  orders,  now  residing  at  No.  22, 
Lambeth  Boad,  in  the  county  of  Surrey,  showeth  to  your  Majesty 
that  your  suppliant  is  the  eldest  son  of  the  late  Charles  Frederic 
Louis  Augustus,  Baron  De  Bode,  a  Baron  of  the  Holy  Roman 
Empire  and  formerly  a  colonel  of  the  regiment  of  Nassan-Saar- 
bruck  German  infantry  in  the  service  of  the  King  of  France  and 
Knight  of  the  Royal  and  Military  Order  of  St.  Louis,  by  Mary  his 
late  wife,  daughter  of  the  late  Thomas  Eynnersley,  Esquire,  of 
Loxley  Park,  in  the  county  of  Stafford  ;  and  that  your  suppliant's 
father  was  born  on  the  family  estate  at  Neuhof,  in  the  bishoprick 
and  principality  of  Fulda,  now  forming  part  of  the  electorate  of 
Hesse,  and  was  baptised  at  Neuhof  in  the  said  bishoprick  and 
principality :  and  that  your  said  suppliant  was  bom  at  Loxley  Park 
aforesaid  on  the  23rd  of  April,  1777,  and  was  baptised  at  Uttoxeter 
on  the  2nd  day  of  May  following. 

"  And  your  suppliant  further  showeth,"  &c.    The  petition  then 

f  *212  ]  stated  (i)  that  Sultz  was  an  ancient  fief,  ^before  and  since  the  Peace 
of  Westphalia  (concluded  between  England  and  France  in  1648), 
and  constituted  part  of  the  barony  of  Fleckenstein  in  Lower  Alsace, 
and  was  descendible  in  the  direct  male  line;  and  that  the  arch- 

(1)  The  petition  is  here  not  fully  the  judgment  of  thia  Court  having 
set  out,  except  so  far  as  is  necessary  been  founded  exdusively  on  the  facto 
to  show  the  form  of  the  proceeding ;      as  found  in  the  inquisition. 
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bishops  Electors  of  Cologne  were  the  protectors  thereof,  having  Baron  dk 
power  of  appointing  a  new  line  of  feudatories  upon  the  failure  of  ^^^'^^^  ^^®"- 
issue  male ;  that  in  1720,  on  failure  of  the  then  branch  of  feuda- 
tories, investiture  of  the  fief  was  granted  to  the  Prince  of  Bohan 
Soubise,  a  German  Prince ;  but,  upon  the  failure  of  that  line  in 
1786,  the  Elector  nominated  to  the  fief  Charles  F.  L.  A.  Baron  De 
Bode,  the  suppliant's  late  father,  who  was  invested.  That,  before 
the  Peace  of  Westphalia,  Lower  Alsace  formed  part  of  the  Empire 
of  Germany,  and  was  presided  over  by  an  hereditary  officer  called 
the  Landgrave,  who  had  no  authority  over  the  lands  of  the  Barons 
of  Fleckenstein.  That  the  Emperor  of  Germany  and  King  of 
France  were  parties  to  the  Peace  of  Westphalia;  and  that  the 
inheritance  of  the  Landgraviate  of  Lower  Alsace  belonged  to  the 
House  of  Austria.  That,  by  the  Treaty  of  Munster,  which  formed 
part  of  the  Peace  of  Westphalia,  the  Emperor,  for  himself  and  the 
House  of  Austria  and  the  Empire,  ceded  to  France  all  their  respec- 
tive rights  in  the  Landgraviate  of  Lower  Alsace,  the  same  to  be 
incorporated  with  the  Crown  of  France,  but  subject  to  a  proviso 
that  France  should  be  bound  to  leave  the  Barons  of  Fleckenstein  in 
the  liberty  and  possession  they  had  theretofore  enjoyed  as  dependent 
on  the  Empire,  and  the  King  of  France  should  rest  content  with 
the  rights  that  had  belonged  to  the  House  of  Austria.  That  the 
Treaty  of  Munster  was  ratified  by  the  Treaty  of  Nimeguen,  1679,  by 
the  Treaty  between  England  and  Spain,  1680,  by  the  Truce  *of  [  *213  ] 
Batisbon,  1688,  by  the  Treaty  of  Byswick,  1697,  by  the  Treaty  of 
Utrecht,  1718,  by  the  Treaty  of  Aix  la  Chapelle,  1748,  by  the  Treaty 
of  Paris,  1768,  and  by  the  Treaty  of  Versailles,  1788. 

That  in  1791  the  father  of  the  suppliant  ceded  to  him  all  rights 
in  the  lordship  of  Sultz ;  that  the  suppliant  was  then  14  years  old ; 
that  in  1798  the  suppliant  and  his  father  took  refuge  in  the  Austrian 
army ;  and  afterwards,  in  the  same  year,  by  a  decree  of  the  depart- 
ment of  the  Lower  Bhine,  they  were  declared  emigrants  and  their 
property  confiscated;  and  that  it  was  afterwards  seized  and  part  of  it 
sold,  the  rest  continuing  in  the  possession  of  the  French  Govern- 
ment till  1814  and  1815.    That  the  suppliant's  father  died  in  1797. 

The  petition  then  stated  certain  provisions  of  the  Treaties  of 
Paris  of  1814  and  1815,  and  two  Conventions  incorporated  therein 
(see  p.  467,  poBt)^  providing  for  the  indemnification,  by  the  French 
Government,  of  British  subjects  whose  property  had  been  unduly 
confiscated  by  it,  and  for  the  examination  of  the  claims  by  Commis- 
sioners.    It  appeared  that  by  one  of  these  provisions  three  months 
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Baron  Db  were  allowed  to  claimants  resident  in  Europe  for  presenting  their 
claims;  and,  by  another,  a  capital  prodacing  an  annuity  of 
8,500,000  francs  to  be  inscribed  in  the  Great  Book  of  the  public 
debt  of  France,  was  provided  as  a  guarantee  fund  for  the  claimants; 
and  there  was  a  proviso  for  furnishing  further  sums  if  necessary 
towards  the  satisfaction  of  the  claims.  The  petition  then  referred 
to  the  Treaty  of  Commerce  of  1786 :  as  to  which  see  pp.  468  and 
496,  po8t. 

Certain  cases  were  then  mentioned  in  which  claims  had  been 
allowed. 
[  314  ]  The  petition  then  stated  that,  by  a  commission  under  the  Great 

Seal,  dated  27th  December,  1815,  Colin  Alexander  Mackenzie  and 
four  others  (see  p.  469,  post)  were  appointed  Commissioners  of 
liquidation,  arbitration  and  deposit,  for  the  purpose  of  carrying 
into  effect,  on  the  part  of  Great  Britain,  the  provisions  above  men- 
tioned. That  on  12th  January,  1816,  being  within  three  calendar 
months  from  the  signing  of  the  Conventions,  the  suppliant,  finding 
that  the  British  Commissioners  had  not  arrived  in  France,  and 
being  then  in  the  Russian  service,  delivered  a  memorial  of  his 
claim  as  a  British  subject  under  the  Convention  of  1815  to  the 
Russian  Ambassador  at  Paris,  who  had  engaged  to  transmit  the 
same  to  the  Duke  de  Bichelieu,  then  Prime  Minister  to  the  King  of 
France  and  his  Minister  for  Foreign  Affairs,  to  be  forwarded  by  him 
to  the  mixed  commission  mentioned  in  the  said  Convention,  and 
composed  of  an  equal  number  of  Englishmen  and  Frenchmen ; 
which  commission  had  not  then  entered  upon  its  duties  or  begun 
to  sit.  That,  on  9th  February,  1816,  the  memorial  was  forwarded 
to  the  Duke  de  Bichelieu,  accompanied  by  a  request  that  he  would 
cause  it  to  be  transmitted  to  the  Commissioners  of  liquidation,  or 
return  it  to  the  Russian  Ambassador.  That  the  Duke  de  Richelieu 
sent  a  letter  to  the  suppliant,  stating  that  he  considered  the  claim 
inadmissible,  inasmuch  as  the  suppliant's  father  was  a  German ; 
but  the  Duke  did  not  return  the  memorial.  That  the  letter  was 
shown  by  the  suppliant,  on  the  19th  February,  1816,  to  the  British 
Ambassador,  who  was  of  opinion  that  the  Duke  de  Richelieu  enter- 
tained an  erroneous  view,  and  that  the  suppliant  was  a  British 
subject,  and  stated  that  be  would  himself  see  C.  A.  Mackenzie,  the 
[  *2i6  ]  ^English  Chief  Commissioner,  on  the  subject.  That  the  suppliant 
was  unable  to  meet  with  C.  A.  Mackenzie  until  the  22nd  February, 
1816,  when  he  communicated  the  Duke  de  Richelieu's  letter  to 
C.  A.  Mackenzie,  and  at  the  same  time  delivered  to  him  a  memorial 
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of  his  claim  against  the  French  Government;  when  C.  A.  Mackenzie  Babon  db 
informed  him  that  he  (C.  A.  M.)  concurred  in  the  opinion  that  the  ^^'^"®^^^*- 
Duke  de  Bichelieu  had  taken  an  erroneous  view,  and  that  the  sup- 
pliant was  entitled  to  the  benefit  of  the  Convention,  and  that  the 
said  Duke  de  Bichelieu  had  done  wrong  in  withholding  the  said 
memorial,  and  that  he  ought  to  have  transmitted  it  to  the  commis- 
sion, as  being  the  proper  authority  to  judge  upon  such  cases  ;  but, 
at  the  same  time,  C.  A.  M.  informed  the  suppliant  that  the  register 
of  claims  which  contained  the  names  of  claimants  resident  in  Europe 
had  been  closed  the  day  before,  namely,  on  the  21st  February; 
and  that  he  would  consult  with  the  Commissioners,  and  the  sup- 
pliant should  be  informed  what  was  to  be  done.  That  the  suppliant 
was  required  to  produce  a  certificate  from  the  Duke  de  Bichelieu, 
stating  that  he  had  preferred  his  claim  to  the  French  Government, 
through  the  Duke  de  Bichelieu,  before  20th  February.  That  he 
was  informed  by  C.  A.  Mackenzie  that,  upon  the  production  of  such 
a  certificate,  his  name  would  be  inserted  in  the  register  of  claimants: 
and,  in  consequence  of  such  information,  he  presented  a  memorial 
to  the  Duke  de  Bichelieu,  from  whom,  on  the  29th  March,  1816,  he 
received  an  answer  formally  certifying  that  he  had  received  the 
claim  on  9th  February,  1816.  That  he  communicated  the  answer, 
on  29th  March,  1816,  to  C.  A.  Mackenzie.  That,  at  the  suggestion 
of  the  British  Commission,  he,  on  4th  April,  *1816,  presented  to  [  *216  ] 
the  Commissioners  a  more  detailed  memorial  of  his  claims,  which 
the  petition  described.  That,  at  a  subsequent  interview  with  C.  A. 
Mackenzie,  that  gentleman  informed  him  that  the  French  Commis- 
sioners were  perfectly  satisfied  that  the  Duke  de  Bichelieu  had 
formed  an  erroneous  opinion  on  the  subject  of  nationality,  but  that, 
SB  his  expressed  opinion  must  in  a  certain  manner  be  a  guide  for 
them  to  act  by,  they  could  not  act  counter  to  it  without  documen- 
tary evidence  establishing  the  suppliant's  nationality.  That  he  was 
likewise  informed  by  his  French  agent  in  Paris,  who  had  seen  the 
French  Commissioners  on  the  subject,  that  they  would  make  no 
difficulty  as  to  inserting  his  name  upon  the  list  as  soon  as  it 
should  be  brought  in  a  regular  way  before  them.  The  petition  then 
stated  that  certain  evidence  on  the  subject  had  been  transmitted 
to  the  Commissioners.  That,  on  29th  August,  1816,  the  British 
Commissioners  sent  to  the  French  Commissioners  a  list  of  sixteen 
claimants  under  the  Convention  No.  7,  with  a  letter  stating  that 
the  British  Commissioners  had  discovered  that  these  sixteen  claims 
had  been  inadvertently  omitted  to  be  registered  in  the  list  closed 
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Babov  Db  and  signed  by  them  on  2l8t  February  preceding,  and  asBoring  the 
French  Commissioners  that  these  claims  had  been  presented  to 
them  before  the  signing  of  the  said  list,  bat  had  escaped  their 
secretary  in  consequence  of  the  great  number  of  papers  he  had  and 
the  hurry  he  was  in  when  he  prepared  the  list,  and  therefore  begged 
the  French  Commissioners  to  admit  these  sixteen  claimants  in  the 
said  list.  That,  on  7th  October,  1816,  the  French  Commissioners 
informed  the  British  Commissioners  that  the  French  Government 

[  *217  ]  acquiesced  in  their  request.  The  petition  then  stated  ^several  com- 
munications with  the  Commissioners,  in  which  the  latter  required 
additional  evidence;  and  it  alleged  that  they  had  fallen  into 
several  errors,  resulting  in  a  delay  of  the  recognition  of  his  claim 
till  1818,  when  the  mixed  commission  was  dissolved.  It  further 
stated  a  case  laid  by  him  before  counsel,  and  a  favourable  opinion 
thereon. 

That,  by  a  Convention  between  Great  Britain  and  France,  signed 
at  Paris,  25th  April,  1818,  for  the  final  arrangement  of  the  claims 
of  British  subjects  against  the  French  Government,  it  was  agreed 
that,  in  order  to  effect  the  payment  and  entire  extinction  as  well  of 
the  capital  as  the  interest  thereon  due  to  British  subjects,  of  which 
the  payment  had  been  claimed  by  virtue  of  the  said  first  mentioned 
Convention,  there  should  be  inscribed  in  the  Great  Book  of  the 
public  debt  of  France  a  perpetual  annuity  of  8,000,000  of  francs, 
representing  a  capital  of  60,000,000  of  francs,  to  bear  interest  from 
the  22nd  March,  1818.  And  **  that,  upon  the  negotiations  between 
the  British  and  French  Governments,  which  led  to  the  said  Con- 
vention of  1818,  the  sum  granted  by  France,  by  way  of  final 
arrangement  of  the  claims  made  by  British  subjects,  was  expressly 
increased  and  augmented  for  the  specific  purpose  of  providing  for 
the  liquidation  of  your  suppliant's  claims  against  the  French 
Government  in  respect  of  the  loss  of  his  said  property  at 
Sultz '*(!). 

That  by  stat.  59  Geo.  III.  (2),  after  reciting  the  appointment  of 
the  said  C.  A.  Mackenzie,  &c.,  as  Commissioners  of  liquidation,  arbi- 
tration and  deposit,  and  also  that  the  Commissioners  had  caused  to 

[  *218  ]  be  inscribed  *in  a  register  the  names  of  all  the  claimants  who  had 
presented  themselves  within  the  period  prescribed  by  the  Conven- 
tion, and  had  liquidated  and  caused  to  be  paid  certain  sums  therein 
mentioned ;  and  also  that  the  said  C.  A.  Mackenzie  and  two  othera 
of  the  said  Commissioners  had,  by  commission  under  the  Great  SeaU 
(1)  See  p.  490,  note  (2).  (2)  Ch.  31,  eect.  1. 
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dated  15tb  Jane,  1818,  been  appointed  Commissioners  of  liqaida-  Babon  Dk 
tion,  arbitration  and  award,  for  tbe  purpose  of  acting  on  bebalf  of 
bis  Majesty  in  England,  according  to  tbe  provisions  of  all  tbe 
several  Conventions  tbereinbefore  recited,  and  to  take  into  con- 
sideration all  tbe  claims  of  bis  Majesty's  subjects  wbicb  migbt  have 
been  at  due  times  and  in  proper  form  presented  to  tbem  ;  and  also 
reciting  tbat  tbe  remaining  two  of  tbe  first-named  five  Commissioners 
bad,  by  commission  under  tbe  Great  Seal,  been  nominated  and 
appointed  Commissioners  of  deposit,  to  receive  from  tbe  Govern- 
ment of  bis  Most  Christian  Majesty  at  Paris  tbe  inscriptions  to  be 
delivered  over  to  British  Commissioners  in  and  by  the  several 
Conventions  tbereinbefore  mentioned;  and  that  it  was  expedient 
to  provide  for  tbe  execution  of  tbe  powers  vested  in  the  said  several 
Commissioners :  It  was  enacted  tbat,  in  order  to  enable  tbe  said 
Commissioners  of  liquidation,  arbitration  and  award  to  complete 
the  examination  and  liquidation  of  tbe  claims  of  such  persons  who 
should  have  caused  their  names  and  claims  to  be  duly  inserted  in 
the  said  registers,  it  should  be  lawful  for  tbe  said  Commissioners, 
and  they  were  thereby  authorized  and  empowered,  subject  to  such 
deductions  of  two  per  cent,  as  therein  mentioned,  to  apportion, 
divide  and  distribute  the  several  sums  of  money  stipulated  by  the 
said  several  Conventions  to  be  provided  by  France,  and  to  order  tbe 
same  to  be  paid  *to  and  among  tbe  several  claimants  whose  names  [  «2i9  ] 
were  duly  entered  in  tbe  said  registers ;  and,  where  such  claimants 
should  have  been  or  should  be  adjudged  to  be  entitled  to  payment 
in  the  whole  or  in  part  of  their  demands,  to  pay  the  sum  adjudged 
to  them  in  full,  if  the  sums  received  and  thereafter  to  be  received 
for  that  purpose  from  tbe  French  Government  should  be  found 
sufficient  for  the  payment  in  full  of  all  tbe  claims  which  should  be 
adjudged  to  be  within  the  intent  and  meaning  of  tbe  said  several 
Conventions,  or  any  of  them  ;  or  in  part  payment  thereof  in  rate- 
able proportions,  if  the  said  sums  should  be  insufficient  for  tbe 
payment  of  such  claims  in  full ;  and  tbat  such  payment  in  full,  or 
in  part,  and  any  rejection  of  any  such  claims  as  should  by  tbe  said 
Commissioners,  on  appeal  to  bis  Majesty  in  Council  in  manner 
thereinafter  mentioned,  be  adjudged  not  to  be  within  the  true 
meaning  of  the  said  Conventions  or  any  of  tbem,  should  be  respec- 
tively final  and  conclusive,  and  should  be  held  to  be  in  full  and 
entire  discharge  of  the  French  Government  and  of  his  Majesty's 
Grovernment  from  any  demands  in  respect  of  any  claims  falling 
within  the  object  and  true  intent,  effect  and  meaning  of  the  said 
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babok  db    Gonventions,  or  any  of  them,  and  which  had  been  inserted  in  the 

Bods' 8  Oaab. 

said  registers  daring  any  period  allotted  for  that  purpose  by  the 
several  Conventions.  And  by  the  said  Act  it  was  further  enacted  (i) 
that,  during  the  time  that  any  capital  inscribed  in  the  Great  Book 
of  the  public  debt  of  France,  in  pursuance  and  for  the  purposes  of 
the  several  Gonventions  thereinbefore  recited,  or  any  part  of  such 
capital,  should  remain  in  the  names  of  the  said  Commissioners  of 

[  *220  ]  deposit,  and  ^should  not  have  been  appropriated  to  the  liquidation 
of  any  claims  of  his  Majesty's  subjects  under  the  said  Conventions 
or  any  of  them,  it  should  be  lawful  for  the  said  Commissioners  of 
deposit,  on  receiving  directions  to  such  effect  from  his  Majesty's 
principal  Secretary  of  State  for  Foreign  Affairs,  and  from  the 
Commissioners  of  his  Majesty's  Treasury  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or  any  three  of  them,  to  sell  and 
dispose  of  the  whole  or  any  part  of  such  capital  so  inscribed  in  the 
said  Great  Book  of  the  public  debt  of  France,  and  so  unappro- 
priated, and  to  transfer  the  proceeds  of  such  sale  to  England  to  the 
Commissioners  of  liquidation,  arbitration  and  award  under  that  Act, 
to  be  by  them  invested  in  Exchequer  bills,  or  other  public  securities 
bearing  interest,  for  the  purpose  of  being  applied  to  the  payment  or 
liquidation  of  any  of  such  claims,  or,  in  case  all  such  claims  should 
be  paid  or  liquidated,  for  such  other  parposes  as  the  said  Com- 
missioners of  the  Treasury  for  the  time  being,  or  any  three  of 
them,  should  direct  the  said  Commissioners  of  liquidation,  arbitra- 
tion and  award  to  apply  the  same.  And  that  all  such  Exchequer 
bills,  or  other  public  securities  bearing  interest,  should  be  deposited 
in  the  hands  of  the  Governor  and  Company  of  the  Bank  of  England 
to  the  account  of  and  in  the  names  of  the  Commissioners  of  liquida- 
tion, arbitration  and  award  under  that  Act,  and  should  be  and 
remain  in  the  names  of  such  Commissioners  for  the  time  being,  to 
be  sold,  and  the  produce  thereof  paid  and  applied  for  the  purposes 
therein  specified. 

That,  in  the  year  1819,  as  soon  as  the  suppliant  learned  that  the 
British  Commissioners  had  returned  to  London,  and  ascertained 

[  *22i  ]  the  spot  at  which  they  had  ^established  their  office,  he  delivered  to 
them  a  detailed  schedule  of  his  different  claims.  The  petition  then 
set  forth  several  communications  between  the  suppliant  and  the 
Commissioners,  and  stated  that  he  was  not  aware  that  his  name  and 
claim  had  not  been  placed  on  the  register  at  Paris  until  1st  July, 
1828,  when  it  was  ascertained  that  neither  his  name     or  claim 

(1)  Sect.  16. 
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had  been  placed  on  the  register  of  claimants  until  long  after  the    Babok  de 
passing  of  the  said  Act  of  Parliament. 

The  petition  then  set  forth  an  award  of  the  Commissioners,  dated 
80th  April,  1822,  rejecting  the  claim,  and  stating  the  grounds  of 
the  rejection  at  full  length. 

''And  year  suppliant  further  showeth  that  he  is  advised  and 
believes  that  the  said  award  is  founded  throughout  upon  erroneous 
views  of  the  facts  of  your  suppliant's  case,  as  well  as  upon  gross 
and  absurd  mistakes  in  point  of  law :  amongst  others,*'  <bc. :  then 
followed  the  objections,  supported  by  a  reference  to  other  decisions 
of  the  Commissioners. 

That  he  appealed  against  the  award  of  the  Commissioners,  and, 
on  28rd  June,  1828,  his  appeal  was  heard  before  the  Privy  Council, 
which  confirmed  the  award.  That  afterwards,  on  petition,  the 
suppliant  was  heard  before  the  Privy  Council  on  the  question 
whether  they  could  rehear  the  appeal  or  send  the  case  back  to  the 
Commissioners :  and  the  Council  were  of  opinion  that  they  had  not 
the  power  of  doing  either,  and  gave  their  judgment  accordingly, 
accompanied  by  a  remark  that  the  decision  had  been  approved  by 
his  Majesty  in  Council,  had  been  certified  to  the  Commissioners, 
and  that,  in  consequence  of  that  decision  so  certified,  the  funds 
had  been  actually  divided  amongst  other  claimants,  and  it  was 
therefore  clear  there  could  be  no  redress.  '^That,  at  the  time  [  ^222  ] 
of  the  giving  of  the  last  mentioned  judgment,  upwards  of  one 
mUlion  sterling  remained  in  the  hands  of  the  said  Commissioners, 
which  fact  appears  by  the  accounts  rendered  by  them. 

Then  followed  objections  to  the  grounds  on  which  it  was  alleged 
that  the  Commissioners  had  decided.  The  petition  then  stated  that, 
after  the  rejection  of  the  claim  by  the  Commissioners,  and  after  the 
confirmation  of  the  award  of  rejection  by  the  Privy  Council,  the 
suppliant  presented  a  memorial  to  the  proper  authorities  in  France, 
praying  for  compensation  out  of  the  fund  provided  in  France  for 
the  indemnity  of  persons  whose  property  had  been  confiscated  on 
the  ground  of  their  emigration  ;  upon  the  face  of  which  memorial 
it  was  stated  that  his  claim  was  so  made  conditionally,  with  a  view 
to  meet  the  event  of  his  not  succeeding  in  his  claim  upon  the 
British  Government :  but  the  claim  was  rejected  by  the  French 
Government  on  the  express  ground  that  all  foreigners  were  excluded 
from  the  benefit  of  the  law  providing  indemnity  for  emigrants,  and 
that  he  was  a  British  subject  whose  claims  against  France  had 
been  paid  in  the  form  of  a  compromise  by  the  French  Government 
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Barok  Db     under  the  arrangement  ratified  and  carried   into  effect  by  the 
Convention  of  1818. 

The  petition  then  stated  proceedings  before  a  Committee  appointed 
by  the  House  of  Commons  to  examine  the  claim,  which,  however,  did 
not  report  before  the  dissolution  of  Parliament ;  and  further  stepa 
taken  by  the  petitioner,  but  unsuccessfully,  to  obtain  a  recognition 
of  his  claim  by  the  next  House  of  Commons. 

That,  after  payment  of  all  the  claims  of  the  duly  registered 
[  *228  ]  claimants  which  have  been  established,  a  large  surplus  remained 
in  the  hands  of  the  said  Commissioners  *of  deposit,  which  sorplua 
has  since  been  paid  to  the  Lords  Commissioners  of  his  late  Majesty's 
Treasury.  That  the  suppliant  had  reasons  (which  he  stated)  for 
believing  that  one  of  the  Commissioners  differed  from  the  opinion 
of  his  colleagues;  that  Commissioner  stating  that  he  found  the 
Duke  de  Bicbelieu  acknowledged  the  receipt  of  the  claim;  and 
that  he  (the  Commissioner)  was  of  opinion  that  the  presentation 
was  valid,  and  not  contrary  to  what  the  Convention  prescribed ; 
that  it  was  not  said  in  the  Convention  that  the  claims  must 
be  presented  exclusively  through  the  British  Commissioners ;  and 
that  he  found  the  register  had  been  re-opened  to  admit  other 
claimants. 

That  attempts  have  been  made,  on  the  suppliant's  behalf,  to 
obtain  inspection  of  the  documents  relating  to  his  claim ;  but  thai 
certain  of  these,  which  he  described,  were  stated  to  him  to  be 
missing. 

That,  in  the  then  last  Trinity  Term,  the  suppliant  moved  the 
Court  of  Queen's  Bench  (i)  for  a  rule  calling  upon  the  Lorda 
Commissioners  of  the  Treasury  to  show  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to  pay  to  him 
the  amount  of  the  surplus  paid  by  the  Commissioners  of  deposit, 
mentioned  in  stat.  59  Geo.  III.  c.  81,  to  the  Lords  of  the  Treasury, 
or  so  much  thereof  as  might  be  sufficient  to  indemnify  the  suppliant 
for  the  loss  of  immoveable  property  in  Lower  Alsace  unduly  con- 
fiscated by  the  French  authorities ;  which  motion  was  founded  upon 
an  affidavit  made  by  the  suppliant,  wherein  he  stated  in  substance 
the  whole  or  the  greater  part  of  the  facts  hereinbefore  set  forth. 
That,  upon  the  motion,  the  suppliant's  counsel  drew  the  attention 
[  ^224  ]  of  the  Court  to  those  parts  of  the  affidavit  which  showed  *that  the 
funds  paid  by  the  French  Government  under  the  several  Conven- 
tions of  1815  and  1818  were  received  by  the  Crown  in  the  capacity 
(1)  In  re  Baron  De  Bode,  6  Dowl.  P.  C.  776. 
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of  trustee  for  sach  of  its  subjects  as  had  been  injured  by  French  babon  Be 
spoliation,  and  who  came  within  the  terms  of  those  Conventions,  ^^'*  ^'' 
and  the  Crown  had  entered  into  an  implied  engagement,  both  with 
the  French  Government  and  the  British  subjects  interested,  that 
the  funds  should  be  distributed  in  accordance  with  those  Conven- 
tions ;  and  his  counsel  urged  that,  by  the  statute,  the  duty  of  duly 
administering  these  funds  was  removed  from  the  Crown  and  vested 
in  the  said  Commissioners  in  respect  of  the  registered  claimants, 
and  in  the  Lords  of  the  Treasury  as  to  any  surplus  which  might 
remain  after  the  payment  of  the  registered  claimants;  and  that 
all  objections  as  to  his  nationality,  not  only  as  being  a  British 
subject,  but  as  coming  within  the  provision  of  the  Conventions,  was 
not  only  unfounded  in  law  and  in  fact,  but  had  been  abandoned  by 
the  French  Government  at  the  time  when  that  Government  was 
alone  interested  in  diminishing  the  amount  of  claims,  and  long 
before  the  sum  had  been  fixed  which  France  should  pay  by  way  of 
final  settlement  of  those  claims.  That  the  Court  refused  to  grant 
the  rule,  and  by  its  written  judgment  assigned  two  grounds  only 
for  such  refusal :  the  first  of  which  grounds  was,  that  the  claim 
was  unproved  and  unliquidated,  and  that  the  suppliant  could  not 
call  upon  the  depositaries  of  a  gross  fund  to  pay  him  thereout  any 
portion  till  he  had  reduced  his  demand  to  a  certainty,  and  that  he 
could  not  call  upon  these  depositaries  to  ascertain  his  claim,  they 
having  no  power  so  to  do,  no  power  to  hear,  to  inquire,  to  take 
proofs,  or  to  determine;  that,  merely  as  such  depositaries,  they 
had  none  of  these  powers ;  and  that  no  law  or  statute  bad  ^invested  [  *^25  ] 
them  specially  with  such  powers :  and  the  second  ground  was,  that 
the  said  Lords  Commissioners  held  the  fund  as  the  servants  of  the 
Crown,  inasmuch  as  the  money  was  first  obtained  by  the  exercise 
of  the  Boyal  functions ;  that  the  suppliant's  claim  was  beside  the 
Parliamentary  appropriation  of  any  part  of  that  fund;  and  that 
the  residue  had  now  reverted  to  the  Crown,  and  was  in  the  hands 
of  the  Crown,  by  its  servants ;  and  that  it  was  an  established  rule 
that  a  mandamus  would  not  lie  against  the  servants  of  the  Crown 
merely  to  enforce  the  satisfaction  of  claims  upon  the  Crown. 

That  the  suppliant  is  informed  and  believes  he  is  entitled  to 
relief  by  petition  of  right  in  respect  of  any  claim  which  he  may 
have  upon  the  Crown,  and  whether  the  same  be  of  a  liquidated 
or  an  unliquidated  nature.  That  the  value  of  immoveable  property 
in  Lower  Alsace,  so  lost  by  the  suppliant,  together  with  the  interest 
payable  thereon,  according  to  the  terms  of  the  first  mentioned 
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Babon  De     Convention,  amounted,  on   Ist  January,   1819,  to  the    sum    of 

BoDJB'B  Case.  ;^3  320,885  francs,  10  sous  and  a  half,  of  French  money,  being  of 

the  value  of  5S2,885Z.  8«.  4d.  of  English  money ;  and  the  suppliant 

accordingly  claimed  that  amount  before  the  Commissioners  of 

arbitration,  liquidation  and  award. 

''  All  and  singular  which  matters,  by  your  suppliant  above  in  his 
petition  alleged,  your  suppliant  is  ready  to  verify  in  such  ways  and 
manners  as  may  be  convenient. 

''  Tour  suppliant  therefore  most  humbly  prays  that  your  Majesty 
will  be  graciously  pleased  to  order  that  right  be  done  in  this  matter  ; 
and  to  indorse  your  Royal  declaration  hereon  to  that  effect,  and  to 
refer  the  petition,  with  such  your  Boyal  order  and  declaration 
[  •226  ]  ♦thereon,  to  your  Majesty's  High  Court  of  Chancery  at  Westminster ; 
and  that  this  petition  may  be  duly  received  and  enrolled  ;  and  that 
your  Majesty's  Atiomey-Oeneral^  being  attended  with  a  copy 
thereof,  may  be  required  to  answer  the  same;  and  that  your 
suppliant  may  henceforth  prosecute  his  complaint  herein  in  such 
Court,  and  take  such  other  proceedings  herein  as  may  be  necessary^ 
against  the  said  Attorney-General  as  representing  the  rights  and 
interests  of  your  Majesty,  and  also  against  such  other  persons,  if 
any,  as  need  may  require  ;  and  that,  for  that  purpose,  your  suppliant 
may  have  leave  to  make  such  Attorney-General,  and  such  other 
persons  as  aforesaid,  parties  hereto,  and  to  pray  to  obtain  such 
relief  in  the  matters  aforesaid  as  under  the  circumstances  herein- 
before stated  shall  be  just.  And  your  suppliant,  as  in  duty  bound, 
shall  ever  pray,"  &c.  ,.  j   Manj^j^^,.. 

''  Whitehall,  December  10th,  1838. 

**  Her  Majesty  is  pleased  to  refer  this  petition  to  her  High  Court 
of  Chancery,  to  consider  thereof,  and  to  do  what  is  right  and  proper 
therein. 

"  2nd  February,  1839.  "  J.  Russbll.*' 

'*  Let  right  be  done. 

"COTTBNHAM,    C." 

''  Whereupon  the  said  Chancellor,  by  certain  letters  patent  of  the 
said  lady  the  now  Queen  directed  to  (1)  Martin  John  West,  John 
Farquhar  Fraser,  Sutton  Sharpe,  John  Elijah  Blunt,  Edward 
Yaughan  Williams  and  Edward  Smirke,  Esquires,  five,  four,  three 
or  two  of  them,  to  inquire  upon  the  oath  of  good  and  lawful  men 
[  •227  ]       of  the  county  of  Middlesex,  as  well  within  liberties  *as  without,  by 

(1)  Sk, 
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whom  the  trath  might  best  be  known,  of  all  and  singalar  the     Baron  de 
matters  in  the  said  petition  specified  and  contained,  the  tenor  of 
which  letters  patent  follows  in  these  words. 

''  Victoria,  by  the  grace  "  &c., ''  to  our  faithful  and  beloved  Martin 
John  West,  John  Farquhar  Fraser,  Button  Sharpe,  John  Elijah 
Blunt,  Edward  Vaughan  Williams  and  Edward  Smirke,  Esquires, 
barristers-at-law,  greeting :  Whereas,  by  a  certain  petition  lately 
presented  to  us  by  our  beloved  and  faithful  subject  Clement  Joseph 
Philip  Pen  De  Bode,  Knight,  Baron  De  Bode,  and  of  the  Holy  Roman 
Empire,  we  have  been  informed  "  &c.  Here  followed  the  statement 
of  the  petition  in  totidem  verbis,  only  omitting  the  offer  to  verify  the 
statement,  and  the  prayer. 

''  We,  willing  that  what  is  just  in  this  behalf  should  be  done,  have 
assigned  you  or  any  five,  four,  three  or  two  of  you,  by  the  oath  of 
good  and  lawful  men  of  the  county  of  Middlesex,  as  well  within 
liberties  as  without,  by  whom  the  truth  of  the  matter  may  be  best 
known,  to  inquire  of  the  truth  of  all  and  singular  the  matters  in  the 
said  petition  contained  and  specified.  And  therefore  we  command 
you  that,  at  such  day  and  place,  or  days  and  places,  as  you,  or  any 
two  or  more  of  you,  shall  appoint  for  that  purpose,  you,  or  any  two 
or  more  of  you,  diligently  set  about  the  premises,  and  do  and  execute 
all  and  singular  the  matters  aforesaid  with  effect ;  so  that  as  well 
the  inquisition,  as  all  other  matters  by  you,  or  any  two  or  more  of 
you,  taken  and  done  in  the  premises,  you,  or  any  two  or  more  of 
yon,  send  and  certify  to  us  in  our  Chancery,  under  your  seals  or 
the  seals  of  you,  or  any  two  or  more  of  you,  and  the  seals  of  those 
X)ersons  by  whom  such  inquisition  shall  '''be  made,  distinctly  and  [  '228  ] 
openly  without  delay,  together  with  these  our  letters  patent.  We 
also  give  full  power  and  authority  to  you,  or  any  two  or  more  of 
you,  to  call  and  procure  to  appear  before  you,  or  any  two  or  more 
of  you,  all  persons  whomsoever  fit  to  be  examined  in  the  premises, 
and  their  examinations,  they  having  been  first  duly  sworn  before 
you,  or  any  two  or  more  of  you,  to  receive  and  take.  And  we  also, 
by  the  tenor  of  these  presents,  command  our  sheriff  of  our  county 
of  Middlesex  that,  at  a  certain  day  and  place,  or  certain  days  and 
places,  which  you,  or  any  two  or  more  of  you,  shall  appoint  for  that 
purpose,  and  on  our  part  make  known  to  him,  he  cause  to  come 
before  you,  or  any  two  or  more  of  you,  so  many  and  such  good  and 
lawful  men  of  his  bailiwick,  as  well  within  liberties  as  without,  by 
whom  the  truth  of  the  matter  in  the  premises  may  be  better  known 
and  inquired  into.    And  we  also,  by  the  tenor  of  these  presents. 
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barok  db  strictly  command  all  and  singular  justices,  mayors,  sheriffs,  bailiffs, 
officers,  ministers,  and  all  other  onr  faithful  subjects  of  our  said 
county  of  Middlesex,  as  well  within  liberties  as  without,  that  to  you, 
in  the  execution  of  these  presents,  they  be  attendant,  obedient,  aiding 
and  assisting,  in  such  manner  as  you,  or  any  two  or  more  of  you, 
shall  make  known  to  them  on  our  behalf.  In  witness  whereof  we 
have  caused  our  letters  patent  to  be  made.  Witness  ourself  at 
Westminster,  the  28rd  of  December,  in  the  fourth  year  of  our  reign. 

''  By  virtue  of  which  letters  patent  the  said  John  Farquhar  Eraser, 
Edward  Vaughan  Williams  and  Edward  Smirke  returned  a  certain 
inquisition,  before  them  taken,  into  the  High  Court  of  Chancery 
aforesaid,  with  the  said  letters  patent  thereto  annexed,  in  these 
words : 
[  229  ]  "  Middlesex,  to  wit.    An  inquisition  taken  at  Westminster  Hall 

in  the  county  of  Middlesex,  on  Wednesday  the  15th  June,  in  the 
year  of  our  Lord  1842,  and,  by  adjournment,  on  Thursday  the  16th, 
and  Friday  the  17th,  and  Saturday  the  18th  days  of  the  same  month 
of  June,  before  John  Farquhar  Eraser,  Edward  Vaughan  Williams 
and  Edward  Bmirke,  Esquires,  by  virtue  of  certain  letters  patent 
to  *'  M.  J.  West,  &c.,  **  directed,  and  to  this  inquisition  annexed,  on 
the  oath  of  Richard  Carpenter,"  <bc.,  ''  to  wit  fourteen  in  all,  good 
and  lawful  men  of  the  county  of  Middlesex :  who  say,  upon  their 
oath: 

"  That  Clement  Joseph  Philip  Pen  De  Bode,  the  suppliant  in  the 
said  letters  patent  mentioned,  is  the  eldest  son  of  the  late  Charles 
Frederick  Lewis  Augustus  De  Bode,  Baron  De  Bode  and  of  the  Holy 
Roman  Empire,  and  formerly  a  colonel  of  the  regiment  of  Nassau- 
Saarbruck  in  the  service  of  the  King  of  France,  by  Mary,  his  late 
wife,  daughter  of  the  late  Thomas  Eynnersley,  of  Loxley  Park,  in 
the  county  of  Stafford,  Esquire ;  and  that  the  said  suppliant's  said 
father  was  bom  on  the  family  estate  at  Neuhof  in  Germany,  and 
was  baptised  at  Neuhof  aforesaid ;  and  that  the  said  suppliant  was 
born  in  the  said  county  of  Stafford,  in  the  year  of  our  Lord  1777, 
and  was  baptised  at  Uttoxeter,  in  the  same  county,  on  the  2nd  day 
of  May  in  the  same  year. 

''  And  that,  both  since  the  making  of  the  Peace  of  Westphalia, 
concluded  between  France  and  the  Holy  Roman  Empire  on  the 
24th  day  of  October  in  the  year  of  our  Lord  1648,  and  for  many 
centuries  before  that  time,  the  lordship  and  land  of  Sultz,  otherwise 
called  Sultz-am-Staaten,  otherwise  called  Soultz-sous-Eorets,  consti- 
[  *230  ]      tuting  part  of  the  barony  of  Fleckenstein,  in  the  *late  province  of 
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Lower  Alsace,  now  called  the  department  of  the  Lower  Bhine,  in  Babon  db 
the  kingdom  of  France,  was  an  ancient  fief  descendible  in  the  direct  °°"  *  ^"* 
male  line  only,  and  not  liable  to  be  aliened  or  encambered  without 
consent  of  the  grantor  of  the  fief ;  and  that  in  the  year  1720,  upon 
the  failure  of  the  male  line  of  the  Barons  of  Fleckenstein,  nomina- 
tion to  and  investiture  of  the  said  fief  was  made  and  granted  by  the 
then  Archbishop  of  Cologne  to  Hercules  Meriadec  Prince  of  Bohan 
Soubise ;  and  that,  upon  the  death  of  the  last  male  descendant  of 
the  said  Prince  of  Bohan  Soubise,  in  1786,  it  belonged  to  the  then 
Archbishop  of  Cologne  to  appoint  a  new  line  of  feudatories  to  the 
same  fief.  And  that  the  said  Charles  Frederick  Lewis  Augustus, 
late  Baron  De  Bode,  obtained  from  him  a  nomination  to  the  said 
fief  and  a  grant  thereof,  and  was  invested  by  him  with  it  as  with  a 
real  male  fief,  by  the  description  of  the  castle  and  town  of  Soultz, 
and  the  villages  of  Hermersweiller,  Beschweiler,Meisenthal,  Memels- 
hofen,  Jaegershofen,  and  Lausenscholt,  together  with  the  vassals, 
jurisdictions,  woods,  forests,  chases,  waters,  fisheries,  pasturage, 
franchises,  commons,  and  every  thing  belonging  thereto,  without 
exception,  in  the  same  manner  as  the  De  Fleckensteins  had  pos- 
sessed them  and  held  them ;  also  the  right  of  high  and  low  jurisdic- 
tion, and  the  profits  arising  therefrom  :  to  hold  to  the  said  Baron 
De  Bode  and  his  legitimate  male  feudal  heirs  of  his  body,  subject 
to  certain  feudal  duties  in  the  said  grant  particularly  mentioned  ; 
and,  among  others,  that  the  said  Baron  De  Bode  should  not  sell  or 
assign,  sever,  or  deteriorate  the  said  fiefs,  without  the  consent  of 
the  said  Elector  of  Cologne ;  and  that  such  grant  was  then  formally 
ratified  by  the  Chapter  of  Cologne ;  and  that  investiture  of  the  *said  [  •231  ] 
fief  was  then  in  due  form  given  by  the  officers  of  the  said  Archbishop 
to  the  said  late  Baron. 

"  And,  further,  that,  previously  to  the  Peace  of  Westphalia,  the 
provinces  of  Upper  and  Lower  Alsace  formed  part  of  the  Empire  of 
Germany.  And,  further,  that  the  Emperor  of  Germany  and  the 
King  of  France,  who  had  long  been  at  war,  were  parties  to  the  said 
Peace  of  Westphalia.  And,  further,  that,  by  the  Treaty  of  Munster, 
which  Treaty  formed  part  of  the  Peace  of  Westphalia,  the  Emperor 
of  Germany,  for  himself  and  for  the  House  of  Austria  and  also  the 
Empire,  ceded  to  France  all  the  rights  which  they  respectively  had 
in  Upper  and  Lower  Alsace,  with  all  jurisdiction  and  sovereignty, 
subject,  however,  to  an  express  proviso  that  France  should  be  bound 
to  leave  the  Barons  of  Fleckenstein,  and  all  the  nobility  of  Lower 
Alsace,  in  the  liberty  and  possession  they  had  enjoyed  heretofore, 
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Babon  Db  as  immediately  dependent  upon  the  Empire,  so  that  the  King  should 
not  claim  any  Boyal  superiority  over  them,  but  shonld  rest  content 
with  the  rights  which  had  belonged  to  the  House  of  Austria,  and 
which,  by  that  Treaty  of  pacification,  were  yielded  to  the  Crown  of 
France,  but  without  prejudice  to  the  sovereignty  acquired  by  France 
under  that  Treaty  in  that  which  had  belonged  to  the  House  of 
Austria. 

''  And,  further,  that,  by  the  Treaty  of  peace  concluded  at  Nimeguen 
on  the  Brd  day  of  February,  1679,  between  the  Empire  and  France, 
under  the  mediation  and  guarantee  of  the  King  of  England,  it  was 
stipulated  that  the  provisions  of  the  said  Treaty  of  Munster  should 
be  and  remain  in  as  full  force  as  if  its  provisions  had  been  inserted, 
word  for  word,  in  the  said  Treaty  of  Nimeguen  ;  and  that  a  similar 
[  *232  ]  ratification  was  included  *in  the  Treaty  made  between  the  Kings  of 
England  and  Spain  on  the  10th  day  of  June,  1680.  And,  further, 
that,  a  new  general  league  having  been  formed  against  France,  in 
consequence  of  the  violation  of  the  Treaties  of  Westphalia  and 
Nimeguen,  William  the  Third,  King  of  England,  joined  it  by  an 
Act  dated  Hampton  Court,  December  the  20th,  1689.  And,  further, 
that  a  similar  Batification  of  the  said  Treaty  of  Munster  was  included 
in  the  Treaty  of  Byswick,  made  and  concluded  on  the  SOth  day  of 
October,  1697  ;  and  also  in  that  of  Utrecht,  made  on  the  11th  day 
of  April,  1718 ;  and  in  that  of  Aix-la-Chapelle,  made  on  the  18th 
day  of  October,  1748 ;  and  in  that  of  Paris,  made  on  the  10th  day 
of  February,  1768 ;  and  in  that  of  Versailles,  made  between  the 
Kings  of  England  and  France  on  the  8rd  day  of  September,  1788. 

''  And,  further,  that  in  the  year  1791  the  said  suppliant's  late 
father  made  a  public  cession  of  all  his  rights  in  the  said  property 
in  the  presence  of  the  burghers  and  vassals  of  the  said  lordship  of 
Sultz,  to  the  said  suppliant.  And,  further,  that,  as  the  said  suppliant 
was  only  fourteen  years  of  age  at  the  time  of  the  said  cession,  the 
said  lordship  and  lands  of  Sultz  were  from  tl|enceforward  adminis- 
tered and  governed  in  the  name  of  the  said  suppliant,  by  his  said 
late  father. 

''  And  that,  in  the  beginning  of  October,  1798,  the  said  suppliant 
and  his  father  left  their  residence  at  Sultz  and  took  refuge  in  the 
Austrian  army,  then  in  the  neighbourhood.  And,  further,  that,  on 
the  10th  day  of  October,  1798,  by  a  decree  now  remaining  in  the 
archives  of  the  said  department  of  the  Lower  Bhine,  it  was  decreed 
by  the  said  department,  in  full  session,  that  the  individuals  named 
[  •233  ]      in  a  list  which  was  and  is  subjoined  to  ♦the  said  decree  should  be 
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declared  emigrants,  and  that  all  their  property  shonld  be  oonfis-  Babon  dr 
cated  in  order  to  its  being  sold  or  aliened,  agreeably  to  the  provisions  ^'  ^  ^^"^ 
of  the  laws  relating  to  emigrants  ;  and  that  the  list  of  names  sub- 
joined to  the  said  decree  was  as  follows,  *  I,  Armann  N.  N.  deux 
freres  Seltz, — Bode  de  Soultz ; '  after  which  followed  other  names. 
And,  further,  that,  in  pursuance  of  the  said  decree,  the  said  lordship 
and  lands  of  Sultz,  including  a  certain  mansion  and  certain  houses, 
mines,  lands,  and  other  property  forming  part  of  the  said  lordship 
and  lands,  were  seized  as  confiscated  by  the  persons  then  exercising 
the  powers  of  government  in  France,  and  were  thenceforward  treated 
as  national  property,  and  that  part  thereof  was  afterwards  sold  under 
the  authority  of  the  French  Government,  and  that  the  residue  thereof 
continued  in  the  possession  of  the  French  Government  until  after 
the  restoration  of  the  House  of  Bourbon,  in  the  years  1814  and 
1816. 

''And,  further,  the  suppliant's  late  father  died  in  Russia  in  the 
year  1797. 

''And,  further,  that,  by  the  fourth  additional  article  of  the 
definitive  Treaty  of  peace  between  the  Kings  of  Great  Britain  and 
France,  concluded  at  Paris  on  the  80th  day  of  May,  1814,  it  was 
stipulated  that,  immediately  after  the  ratification  of  that  Treaty, 
the  Commissioners  mentioned  in  the  second  additional  article  of  the 
said  Treaty  should  undertake  the  examination  of  the  claims  of  his 
Britannic  Majesty's  subjects  upon  the  French  Government  for  the 
value  of  the  property,  moveable  or  immoveable,  unduly  (indfiment) 
confiscated  by  the  French  authorities,  as  also  of  the  total  or  partial 
loss  of  the  debts  due  to  them,  or  other  property  unduly  detained 
under  sequestration,  subsequently  to  the  year  *1792.  And,  further,  [  •234  ] 
that,  by  the  ninth  article  of  the  definitive  Treaty  of  peace  between 
the  Kings  of  Great  Britain  and  France,  signed  at  Paris  on  the  20th 
day  of  November,  1815,  it  was  stipulated  that  two  Conventions 
added  to  the  said  Treaty  should  have  the  same  force  and  effect  as  if 
inserted  therein.  And,  further,  that,  in  one  of  the  said  Conventions, 
entitled  Convention  No.  7,  between  the  Kings  of  Great  Britain  and 
France,  also  signed  at  Paris  the  20th  day  of  November,  1815,  it 
was  provided.  Article  1,  that  the  subjects  of  his  Britannic  Majesty 
having  claims  against  the  French  Government,  who,  in  contra- 
vention of  the  second  article  of  the  Treaty  of  Commerce  of  1786, 
and  subsequently  to  the  1st  day  of  January,  1798,  had  suffered  in 
consequence  of  confiscation  or  sequestration  decreed  in  France,  and 
their  heirs  and  assigns,  subjects  of  his  Britannic  Majesty,  should, 
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Babon  db  conformably  to  the  fourth  additional  article  of  the  Treaty  of  Paris 
made  at  Paris  in  the  year  1814,  be  indemnified  and  paid  after  their 
claims  should  have  been  recognised  as  legitimate,  and  the  amount 
thereof  should  have  been  fixed,  according  to  the  forms  and  under 
the  conditions  thereinafter  expressed.  And,  further,  that  the  fifth 
article  of  the  said  Convention  contains  the  regulation  by  which  the 
amount  of  British  claimants  in  respect  of  immoveable  property  was 
to  be  ascertained.  And,  further,  that,  by  the  seventh  article  of  the 
said  Convention,  it  was  stipulated  that  the  claims  of  the  subjects  of 
his  Britannic  Majesty  arising  from  the  different  laws  made  by  the 
French  Government,  or  for  mortgages  upon  property  sequestered, 
seized  or  sold  by  the  said  Government,  or  any  other  claim  whatsoever 
not  comprised  in  the  articles  of  the  said  Convention  preceding  the 
[  *236  ]  said  seventh  article,  and  which  would  be  ^admissible  according  to 
the  terms  of  the  fourth  additional  article  of  the  Treaty  of  Paris  of 
1814  and  of  that  Convention,  should  be  liquidated  and  fixed.  And 
that,  by  the  ninth  article  of  the  said  Convention,  a  capital  producing 
annually  8,500,000  francs,  to  be  inscribed  in  the  Great  Book  of  the 
public  debt  of  France,  was  provided  as  a  guarantee  for  such 
claimants,  with  a  proviso  that,  if  that  amount  should  prove 
insufficient,  further  sums  should  be  furnished  to  the  extent  of  the 
claims.  And,  further,  that,  by  the  twelfth  article  of  the  said 
Convention,  a  period  of  three  calendar  months  was  allowed  to 
claimants  resident  in  Europe  to  present  their  claims ;  and  that  the 
thirteenth  and  fourteenth  articles  of  the  said  Convention  directed 
the  mode  in  which  the  claims  of  British  subjects  against  the  French 
Government  should  be  examined.  And,  further,  that,  by  the 
second  article  of  the  said  Treaty  of  Commerce  in  1786,  it  was 
declared  that  it  had  been  agreed  that,  if  at  any  time  any  misunder- 
standing, interruption  of  friendship,  or  rupture,  should  arise 
between  the  two  Crowns,  the  subjects  of  each  party  residing  in  the 
territories  of  the  other  should  be  allowed  to  continue  their  residence 
and  their  business  without  being  in  any  manner  disturbed,  so  long 
as  they  should  conduct  themselves  peaceably  and  should  do  nothing 
contrary  to  the  laws  ;  and  that,  in  case  their  conduct  should  render 
them  suspected,  and  the  respective  Governments  should  fijid 
themselves  obliged  to  order  them  to  withdraw  themselves,  there 
should  be  granted  to  them  for  that  purpose  a  term  of  twelve  months, 
to  enable  them  to  withdraw  themselves  with  their  effects  and  their 
property,  as  well  such  as  may  have  been  entrusted  to  individuals  as 
to  the  public,  it  being  fully  understood  that  this  indulgence  would 
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not  *be  claimed  by  those  who  should  conduct  themselves  in  a     bahon  db 
,,.        ,  Bodb'sCasb. 

manner  contrary  to  pubhc  order.  P  ^^se  i 

**  And,  further,  that,  by  a  commission  under  the  Great  Seal  of 
Great  Britain,  bearing  date  the  27th  day  of  December,  1815,  Colin 
Alexander  Mackenzie,  George  Lewis  Newnham,  George  Hammond, 
David  Richard  Morier,  and  James  Drummond,  Esqrs.,  were 
nominated  and  appointed  Commissioners  of  liquidation,  arbitration 
and  deposit,  for  the  purpose  of  carrying  into  effect,  on  the  part  of 
Great  Britain,  the  provisions  contained  in  the  said  Convention. 

*'  And,  further,  that,  on  the  12th  day  of  January,  1816,  being 
within  the  said  period  of  three  calendar  months  from  the  signing 
of  the  said  Convention,  the  said  suppliant,  being  then  in  the 
Bossian  service,  directed  a  memorial  of  his  claims  as  a  British 
subject,  under  the  Convention  of  1815,  to  the  Russian  Ambassador 
at  Paris,  Count  Pozzo  di  Borgo,  who  had  engaged  to  transmit  the 
same  to  the  Duke  de  Richelieu,  then  being  Prime  Minister  to  the 
King  of  France  and  his  Minister  for  Foreign  Affairs,  to  be  forwarded 
by  him  to  the  mixed  commission  mentioned  in  the  said  Convention, 
and  composed  of  an  equal  number  of  English  and  French  Com- 
missioners ;  which  mixed  commission  had  not  then  entered  upon 
its  duties  or  begun  to  sit,  the  English  members  of  the  commission 
not  then  having  arrived  in  France.  And,  further,  that  on  the  9th 
day  of  February,  1816,  the  said  memorial  was  forwarded  by  the 
said  Count  Pozzo  di  Borgo  to  the  said  Duke  de  Richelieu,  so  being 
such  minister.  And,  further,  that  the  said  Duke  de  Richelieu  sent 
a  letter  to  Count  Pozzo  di  Borgo  to  be  communicated  to  the  said 
suppliant,  stating  therein  that  he  considered  the  claim  of  the  said 
suppliant  *as  inadmissible  under  the  said  Convention,  inasmuch  as  [  *287  ] 
the  said  suppliant's  father  was  a  German.  The  said  suppliant 
then  presented  a  memorial  to  the  said  Duke  de  Richelieu,  from 
whom,  on  the  29th  day  of  March,  1816,  the  said  suppliant  received 
an  answer,  formally  certifying  that  he  had  received  the  said 
suppliant's  claim  on  the  9th  day  of  February,  1816. 

**  And,  further,  that,  by  a  Convention  "  &c.  (stating  the  Convention 
of  April  25th,  1818,  for  inscribing  an  annuity  in  the  Great  Book  of 
the  public  debt  of  France,  verbatim  as  at  p.  456,  ante,  down  to  the 
words  "March,  1818.") 

"  And,  further,  that,  by  an  Act  '*  &c.  ''  passed  in  the  fifty-ninth 
year  of  the  reign  of  King  George  the  Third,  to  enable  certain 
Commissioners  fully  to  carry  into  effect  several  Conventions  for 
liquidating  claims  of   British    subjects   and   others  against  the 
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Bam>h  Dk  Government  of  France,  after  reciting,  amongst  other  things,  the 
nominations  and  appointments  of  the  said  Colin  Alexander 
Mackenzie "  &c.  (the  inquisition  then  set  out  the  recitals  and 
enactments  of  stat.  69  Geo.  III.  c.  81,  sects.  1  and  16,  as  stated  in 
the  petition,  ante,  pp.  466—468,  down  to  the  words  "  therein 
specified.")  "  And  that  neither  the  said  suppliant's  name  nor  his 
.  claim  had  been  placed  on  the  register  of  the  names  of  claimants 
until  after  the  passing  of  the  said  Act  of  Parliament. 

*'  And,  further,  that,  after  payment  of  all  the  claims  of  the  duly 
registered  claimants  which  have  been  established,  a  large  sorplos, 
to  wit  the  sum  of  482,762Z.  6«.  Sd.,  remained  in  the  hands  of  the 
said  Commissioners  of  deposit ;  of  which  surplus  a  sum  of  200,0002. 
and  upwards  was  applied  to  satisfy  claims  which  had  been  tendered 
[  *S88  ]  *after  the  time  limited  by  the  ninth  article  of  the  'Convention  of 
the  20th  November,  1816,  and  not  admitted  until  the  authority  of 
the  Lords  Commissioners  of  his  Majesty's  Treasury  was  given  for 
that  purpose,  on  the  6th  May,  1826 ;  and  the  residue,  that  is  to 
say,  the  sum  of  200,000Z.  and  upwards,  was  paid  into  the  Bank  of 
England  on  the  Government  account,  by  direction  of  the  Lords  of 
his  Majesty's  Treasury,  in  pursuance  of  the  said  Act  of  the  59th 
year  of  the  reign  of  King  George  the  Third,  chapter  31. 

**  And,  further,  that  the  value  of  the  immoveable  property  in 
Lower  Alsace,  so  lost  by  the  said  suppliant,  together  with  the 
interest  payable  thereon  according  to  the  terms  of  the  said  first 
mentioned  Convention,  amounted,  on  the  1st  January,  1819,  to  the 
sum  of  9,106,660  francs,  being  of  the  value  of  864,2662.  English 
money. 

''  In  witness  whereof,  as  well  the  said  Commissioners  as  the  jurors 
aforesaid  have  to  this  inquisition  set  their  hands  and  seals,  at  the 
place  and  on  the  day  and  year  above  mentioned,  that  is  to  say, 
this  18th  day  of  June  aforesaid. 

"  Whereupon  Sir  Frederick  PoUock,  Knight,  Attorney-General  of 
the  lady  the  now  Queen,  who  for  the  said  lady  the  Queen  now  in  this 
behalf  prosecuteth,  being  asked  by  the  Court  here  if  he  has  or 
knows  or  wishes  to  say  any  thing  why  the  said  suppliant  should 
not  have  such  relief  in  this  behalf  as  aforesaid,  prayed  a  day  to 
imparle  with  the  counsel  of  the  said  lady  the  Queen  until  the  lOth 
of  November,  a.d.  1842:  and  it  was  granted  to  him,  &c. 

**  At  which  day,  to  wit  on  the  10th  of  November  in  the  year  last 

[  *289  ]      aforesaid,  before  the  said  lady  the  now  "^Queen  in  her  said  High 

Court  of  Chancery  at  Westminster  aforesaid,  came  the  said  suppliant 
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in  his  own  person,  and  prayed  relief  as  aforesaid.    Whereupon  the     Babon  Db 

said  Sir  F.  P.,  Knight,  her  Majesty's  Attorney-General,  who  for  ^^^*'»^^» 

our  lady  the  now  Queen  prosecutes  in  this  behalf,  is  again  asked  if 

he  has  or  knows  or  wishes  to  say  any  thing  why  the  said  suppliant 

should  not  have  such  relief  as  aforesaid.     Which  said  Sir  Frederick 

PoUocky  who  for  the  said   lady  the  now  Queen  prosecutes,  being 

present  now  in  Court  in  his  own  person,  protesting  that  the  said 

petition  is  not  good  and  sufficient  in  law,  says,  for  and  on  behalf  of 

our  said  lady  the  Queen,  that  the  said  several  matters  and  things 

in  the  said  petition,  and  also  in  the  said  inquisition  (i),  contained, 

specified  and  set  forth,  are  not,  nor  is  any  one  of  them,  nor  any 

part  thereof,  true  in  fact :  and  this  he,  the  said  Sir  F.  P.,  Knight, 

so  being  such  Attorney-General  as  aforesaid,  who  sues  for  our  said 

lady  the  Queen  as  aforesaid,  prays,  on  behalf  of  our  said  lady  the 

Queen,  may  be  inquired  of  by  the  country. 

**  And,  for  a  further  plea  on  behalf  of  our  said  lady  the  Queen, 
touching  and  concerning  the  matters  of  the  said  petition,  the  said 
Sir  Frederick  Pollock,  Knight,  so  being  such  Attorney-General  as 
aforesaid,  and  who  sues  for  our  said  lady  the  Queen  as  aforesaid, 
by  leave  of  the  Court  here  for  that  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, says,  on  behalf  of  our  said  lady  the  Queen,  that  the  said 
several  supposed  causes  of  petition  in  the  said  petition,  and  also  in 
the  said  inquisition,  contained,  ^specified  and  set  forth  did  not,  nor  [  *240  ] 
did  any  or  either  of  them,  accrue  to  the  said  suppliant  within  six 
years  next  before  the  presenting  and  exhibiting  the  said  petition 
by  the  said  suppliant  to  our  said  lady  the  Queen :  wherefore  he, 
the  said  Sir  Frederick  PoUock,  Knight,  so  being  such  Attorney- 
General  as  aforesaid,  who  sues  for  our  said  lady  the  Queen  as 
aforesaid,  prays  judgment  for  our  said  lady  the  Queen,  if  the  said 
suppliant  ought  to  have  or  maintain  his  said  petition  for  relief  in 
that  behalf  against  our  said  lady  the  Queen. 

''And,  for  a  further  plea,"  &c.  (commencement  as  in  the  last 
preceding  plea),  **  that  the  said  several  supposed  causes  of  petition 
in  the  said  petition,  and  also  in  the  said  inquisition,  contained, 
specified  and  set  forth,  did  not,  nor  did  any  or  either  of  them, 
accrue  to  the  said  suppliant  since  the  accession  of  our  lady  the 
Queen  to  the  Grown  and  Sovereignty  of  this  realm :  and  this  he, 
the  said  Sir  Frederick  PoUock,  Knight,  so  being  such  Attorney- 
General  as  aforesaid,  who  sues  for  our  said  lady  the  Queen  as 
(1)  See  post,  p.  473,  note  (2),  p.  490,  note  (2),  and  p.  496,  note  (1). 
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Baron  Db    aforesaid,  is  ready  to  verify :  therefore,  he  prays  judgment  for  oar 
ODB  8   ASK.  g^.^  j^^y  ^^^  Queen,  if  the  said  suppliant  ought  to  have  or  main- 
tain his  said  petition  for  relief  in  that  behalf  against  our  said  lady 

the  Queen. 

"H.  Waddinoton,  for  the  Attorney-General. 

''And  the  said  suppliant  protesting  that  the  plea  of  the  said 
Attorney-Oeneral  by  him  first  above  pleaded,  and  the  matters 
therein  contained,  are  insufficient  in  law  in  this,  to  wit  that  the 
same  plea  is  multifarious,  and  that  it  puts  in  issue  divers  public 
Treaties  and  Conventions,  alleged  in  the  said  petition,  and  found  by 
the  said  inquisition,  to  have  been  entered  into  between  divers 

[  *24i  ]  *Eings  of  Great  Britain,  predecessors  and  progenitors  of  our  said 
lady  the  Queen,  and  divers  foreign  Princes  and  States,  and  also 
that  the  said  Attorney-General  has  in  and  by  the  said  first  plea 
denied  the  existence  of  a  certain  Act  of  Parliament  made  and 
passed  in  the  69th  year  of  the  late  King  George  the  Third,  to 
enable  certain  Commissioners  fully  to  carry  into  effect  several  Con- 
ventions for  liquidating  claims  of  British  subjects  and  others 
against  the  Government  of  France,  and  has  in  and  by  his  said 
first  plea  referred  the  alleged  non-existence  of  the  said  Act  of 
Parliament  to  the  decision  of  a  jury  of  the  country,  and  that  the 
said  plea  is  in  divers  other  respects  informal  and  insufficient,  for 
replication  nevertheless,  in  this  behalf,  the  said  suppliant  says  that, 
inasmuch  as  the  said  Attorney-General  has  prayed  that  the  truth 
of  the  said  several  matters  and  things  may  be  inquired  of  by  the 
country,  the  said  suppliant  doth  the  like. 

''And  the  said  suppliant  protesting  that  the  plea  of  the  said 
Attorney-General  by  him  secondly  above  pleaded,  and  the  matters 
therein  contained,  are  insufficient  in  law  in  this,  to  wit  that  the 
same  are  wholly  inapplicable  to  a  plea  pleaded  by  way  of  traverse, 
or  in  confession  and  avoidance,  of  matters  contained  in  an  inquisi- 
tion taken  under  a  commission  issued  to  inquire  into  the  truth  of 
matters  alleged  in  a  petition  of  right,  for  replication  nevertheless, 
in  this  behalf,  the  said  suppliant  says  that  the  several  causes  of 
petition  in  the  said  petition,  and  also  in  the  said  inquisition,  con- 
tained, specified  and  set  forth  did,  and  each  of  them  did,  accrue 
to  the  said  suppliant  within  six  years  next  before  the  presenting  and 
exhibiting  of  the  said  petition  by  the  said  suppliant  to  our  said  lady 
the  Queen :  and  this  the  said  suppliant  prays  may  be  inquired  of 

[  ^242  ]  by  the  country.  *And  the  said  Attorney-General^  on  behalf  of  the 
said  lady  the  Queen,  doth  the  like. 
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*'  And  the  said  suppliant,  protesting  that  the  plea  of  the  said  babon  Db 
Attorney-General  by  him  thirdly  above  pleaded,  and  the  matters 
therein  contained,  are  insufficient  in  law,  for  replication  neverthe- 
less in  this  behalf,  the  said  suppliant  says  that  the  several  causes 
of  petition  in  the  said  petition,  and  also  in  the  said  inquisition, 
contained  did,  and  each  of  them  did,  accrue  to  the  said  suppliant 
since  the  accession  of  our  said  lacly  the  Queen  to  the  Grown  and 
Sovereignty  of  this  realm:  and  this  he,  the  said  suppliant,  also 
prays  may  be  inquired  of  by  the  country.  And  the  said  Attorney- 
OenerdL,  on  behalf  of  the  said  lady  the  Queen,  doth  the  like. 

"J.  Makning. 

''  Therefore,  to  try  the  several  issues  above  joined,  the  Sheriff  of 
Middlesex  is  commanded  that  he  cause  to  come  before  our  said 
lady  the  Queen,  on  the  11th  day  of  January  in  the  year  of  our  Lord 
1848,  wheresoever  she  shall  then  be  in  England,  twelve  good  and 
lawful  men  of  the  county  of  Middlesex,  qualified  as  by  law  is 
required,  by  whom  the  truth  of  the  matter  may  be  better  known, 
and  who  to  the  said  suppliant  are  in  no  ways  related,  to  recognise 
upon  their  oath  the  full  truth  of  and  concerning  the  premises 
aforesaid ;  because  as  well  the  said  Sir  Frederick  Pollock^  who 
prosecutes  as  aforesaid,  as  the  said  suppliant,  have  put  themselves 
upon  the  said  jury.     The  same  day  is  given  to  the  parties  aforesaid.*' 

The  case  was  tried  at  Bar,  in  Trinity  vacation,  1844  (i),  before 
Lord  Denman,  Ch.  J.,  Patteson,  Williams  and  Coleridge,  JJ. 

HUl^  Manning,  Serjt.,  MeUor,  G.  A.  Young  and  Anstey  appeared        [  243  ] 
as  counsel  for  the  suppliant,  And  Sir  F.  Thesiger,  Solicitor-General, 
Erie  and  Waddington  as  counsel  for  the  Grown. 

Evidence  was  offered,  on  behalf  of  the  suppliant,  in  support  of 
the  several  findings  in  the  inquisition  (2). 

To  prove  that,  after  the  cession  (which  was  not  yet  proved), 
^'the  said  lordship  and  lands  of  Sultz  were  from  thenceforward 
administered  and  governed  in  the  name  of  the  said  suppliant,  by 
his  said  late  father  "  {ante,  p.  466),  evidence  was  offered  that  the 
father,  at  a  time  subsequent  to  the  alleged  cession,  while  ad- 
ministering and  governing  the  lordship  and  lands,  had  declared 
that  he  did  so  for  the  suppliant  (s). 

(1)  June,  20,  21,  22,  and  24.  but  it  became  unnecessary  to  decide 

(2)  A  question  arose,  whether,  upon      this.    See  p.  490,  'po$ty  note  (2). 

the  traverse,  any  facts  were  put  in  (3)  It  was  assumed,  on  bot^  sides, 
issue  which  appeared  in  the  petition  that  the  father  was  dead  at  the  time 
but  were  not  found  in  the  inquisition :      of  the  trial. 
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Barom  Db  Counsel  for  the  Crown : 

Bodies  Cask. 

The  declaration  cannot  be  admitted.    According  to  both  the  case 

for  the  sappliant  and  the  evidence,  the  cession  by  the  father  to  the 
son  had  taken  place  before  the  declaration  was  made :  and,  that 
being  so,  the  father  would  not  be  making  a  declaration  in  abridg- 
ment of  his  primd  fade  interest,  which  is  the  only  supposition  on 
which  the  declaration  would  become  evidence.  The  declarations 
of  a  party  acting  as  steward  or  bailiff  cannot  be  evidence  of 
the  title. 

Counsel  for  the  Suppliant^  contra  : 

If  it  is  to  be  assumed  that  there  had  been  a  complete  and  valid 
cession,  the  evidence  is  of  course  not  wanted,  because  then  the 
[  •244  ]  property  *could  have  been  administered  only  for  the  son.  But, 
this  being  disputed,  and  no  evidence  of  it  having  been  yet  given, 
the  fact  simply  is,  that  the  father  was  in  apparent  absolute  posses- 
sion, and,  therefore,  was  primd  facie  owner.  His  declaration, 
therefore,  that  he  administered  only  for  the  son,  falls  within  the 
common  principle  of  admitting  a  declaration  made  in  abridgment 
of  the  primd  facie  right  of  the  party  declaring  (i). 

Per  CuKiAM : 

We  cannot  assume  any  state  of  things  which  is  not  yet  in  proof. 
We  therefore  have  only  the  fact  that  the  father  was  managing  the 
property.  If,  when  so  doing,  he  declared  that  he  was  acting  as 
bailiff  for  another,  that  was  an  admission  against  his  apparent 
interest,  and  therefore  good  evidence. 

Evidence  admitted. 

For  the  purpose  of  proving  the  value  of  the  property,  the  sup- 
pliant's counsel  proposed  to  put  in  certain  depositions  made  by  a 
party  who  was  shown,  to  the  satisfaction  of  the  Court,  to  be  abroad 
and  out  of  their  jurisdiction.  It  appeared  that,  after  the  finding  of 
the  inquisition,  and  (as  the  counsel  for  the  suppliant  stated)  under 
the  apprehension  that  the  Crown  would  traverse  the  inquisition, 
the  suppliant  filed  a  bill  against  the  Attomey-General,  reciting  the 
proceedings  in  the  petition  of  right,  to  perpetuate  evidence.  The 
cause  was  entitled  2'he  Baron  De  Bode  v.  The  Attomey-GeneraL 
The  Attorney-General  demurred;  but  the  Court  of  Chancery 
(Sir  L.  Shadwbll,  Y.-C.)  overruled  the  demurrer;  and  the 
(1)  Seo  Doe  d.  DanUl  v,  Coulthred,  45  E.  B.  714  (7  Ad.  &  El.  235). 
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commiBsion  issued.    The  Grown  was  applied  to  for  the  purpose  of     Baboh  De 

its  joining  in  the  ^commission,  but  did  not  join ;  and  the  depositions     T'245^**' 

were  taken  ex  parte.    They  were  entitled  in  the  cause  in  Chancery. 

The  commission  directed  the  Commissioners  to  examine  witnesses 

"  upon  certain  interrogatories,  to  be  exhibited  to  you  on  the  part 

of  Clement  Joseph  Philip  Pen  De  Bode,  Baron  De  Bode,  complainant, 

against  our  Attorney-General,  defendant." 

Counsel  for  ilie  Crown  : 

This  is  a  proceeding  in  a  different  cause,  between  different  parties. 
The  Yice-Changellob  had  no  power  to  make  any  documents 
evidence  on  the  trial  of  this  traverse. 

Counsel  for  the  Suppliant,  contra  : 

The  depositions  could  not  have  been  otherwise  entitled.  Then 
they  become  evidence  as  made  in  a  proceeding  springing  out  of 
the  present  one,  and,  in  effect,  between  the  same  parties.  An 
opportunity  has  been  given  to  the  Crown  to  cross-examine  the 
deponent. 

Lord  Denman,  Ch.  J. : 

I  am  of  opinion  that  the  evidence  ought  to  be  admitted.  The 
proceeding  in  Chancery  must  be  taken  as  a  proceeding  in  this 
cause :  and  this  is,  in  fact,  a  commission  to  examine  witnesses  in 
which  both  the  parties  now  before  us  might  have  concurred,  and 
might  have  had  a  full  opportunity  of  cross-examining. 

Patteson,  J. : 

As  I  understand  the  state  of  the  case,  there  was,  at  the  time  this 
commission  issued,  no  Court  except  the   Court  of  Chancery  in 
possession  of  this  cause.    It  would  be,  therefore,  very  hard  if  a 
commission,  which  issued  in  the  cause  as  it  then  stood,  could  *not       [  *246}] 
be  read  when  the  inquisition  was  afterwards  traversed. 

WiLUAMS,  J.  concurred. 

COLBBIDGE,  J. : 

I  apprehend  that  the  admissibility  of  this  proof  follows  from 
what  was  said  by  the  Judges  in  the  Banbury  Peerage  case  (1)  in 
1809.      They  were  asked,  ''Whether  depositions,  taken  in  the 

(1)  See  2  Selw.  N.  P.  766,  757,  10th  edition)  in  1  Stark.  Ev.  332,  note  (/) 
ed.    The  case  ia  cited  (from  a  former      (ed.  3). 
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BabokDb    Coart  of  Chancery,  in  consequence  of  a  bill  to  perpetuate  the 

testimony  of  witnesses,  or  otherwise,  would  be  received  in  evidence 

to  prove  the  facts  sworn  to,  in  the  same  way  and  to  the  same 

extent  as  if  the  same  were  sworn  to  at  the  trial  of  an  ejectment  by 

witnesses  then  produced  ?  "    They  answered :  ''  Such  depositions 

would  not  be  received  in  evidence,  in  a  court  of  law,  in  any  cause 

in  which  the  parties  were  not  the  same  as  in  the  cause  in  the  Court 

of  Chancery,  or  did  not  claim  under  some  or  one  of  such  parties/* 

It  was  evidently  implied  that  the  depositions  would  be  receivable 

when  the  parties  were  the  same.    Here  they  substantially  are  so : 

and,  not  only  that,  but  the  commission  has  issued  in  this  very 

proceeding. 

Evidence  admitted. 

Evidence  was  given  for  the  suppliant  to  show  the  state  of  the  law 
of  inheritance  in  Alsace.  A  witness,  called  for  the  suppliant,  and 
who  stated  himself  to  be  a  French  advocate  practising  at  Strasburg, 
in  the  department  of  Bas  Bhin,  stated,  on  cross-examination,  that 
the  feudal  law  had  been  put  an  end  to  in  Alsace  by  the  torrent  of 
[  •247  ]  the  French  Eevolution,  de  facto,  in  *1789,  and  by  the  Treaty  of 
Luneville,  de  jure ;  and,  upon  being  asked  whether  there  was  not 
a  decree  to  that  effect,  he  added,  that  there  was  such  a  decree,  of 
the  4th  of  August,  1789,  of  the  National  Assembly ;  and  that  he 
had  learned  this  in  the  course  of  his  legal  studies,  it  being  part  of 
the  history  of  the  law  which  he  learned  while  studying  the  law. 

CouriBelfor  the  Suppliant: 

This  evidence  cannot  be  admitted,  unless  the  decree  itself  be 
proved  and  put  in.  The  answer  offered  would  be  a  statement, 
not  of  the  general  principles  of  feudal  or  French  law,  but  of  the 
contents  of  a  particular  decree.  In  Clegg  v.  Levy  (i)  a  question 
arose  whether  a  certain  instrument  in  Surinam,  relating  to  an 
alleged  partnership  in  goods,  required  a  stamp  by  the  law  of  that 
place :  and  a  witness,  who  had  resided  as  a  merchant  at  Surinam, 
stated  ^*  that  in  that  colony  all  agreements  must  be  stamped  to  be 
of  any  validity,  and  that  there  is  a  written  law  of  the  colony  to  this 
effect."  Lord  Ellbnbobough  said:  "I  must  have  more  distinct 
evidence  of  the  law  of  Surinam  upon  this  subject,  than  the  parol 
examination  of  a  merchant.  The  law  being  in  writing,  an  authen- 
ticated copy  of  it  ought  to  be  produced.  Although  this  gentleman 
supposes  that  it  applies  to  all  agreements,  it  may  possibly  contain 

(1)  3  Camp.  166. 
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an  exception,  like  our  own  Stamp  Act,  as  to  agreements  for  the     Babom  db 

sale  of  goods,  wares,  and  merchandizes.    In  the  case  of  Bohtlingk 

y.  Inglis{i)^  respecting  the  right  to  stop  in  transitu  in  Bussia,  Lord 

Kbkyon  required  the  written  law  of  Bussia  upon  this  subject  to  be 

^given  in  evidence.    I  will,  therefore,  admit  this  agreement  to  be       [  *248  ] 

read,  unless  you  prove  in  the  same  way,  that  by  the  law  of  Surinam 

a  stamp  was  requisite  to  give  it  validity."     The  same  rule  is  laid 

down  in  2  Phill.  Ev.  144  (2),  where  the  cases  just  mentioned  are 

cited,  and  also  Picton's  case  (8). 

(Lord  Dbnman,  Ch.  J.  mentioned  MiUar  v.  Heinrick  (4).) 

In  Middleton  v.  Janverin  (5)  the  same  general  rule  was  admitted ; 
but  the  case  was  distinguished  on  the  ground  that  it  was  impossible 
then  to  procure  the  regular  evidence  of  the  foreign  law.  In  Lacon 
v.  Higgins  (6)  the  rule  was  complied  with.  There  a  witness,  the 
French  vice-consul,  proved  that  at  the  Boyal  Printing  Office  in 
France  laws  were  printed  by  the  authority  of  the  French  Govern- 
ment; and  a  book  purporting  to  be  so  printed,  upon  which  the 
witness  was  in  the  habit  of  acting,  was  received  as  evidence  of  the 
contents  of  the  French  Code.  It  is  not  necessary  to  inquire  what 
would  be  the  rule  if  the  question  arose  on  the  law  as  resulting  from 
a  large  number  of  written  laws :  here  the  answer  points  to  a  specific 
law.  Nor  does  it  make  any  difference  that  the  evidence  is  offered 
on  cross-examination ;  for  the  cross-examination  is  addressed,  not 
to  the  correction  of  evidence  given  in  chief,  but  to  the  introduction 
of  a  distinct  and  new  fact.  This  evidence  is  not  offered  as  secondary 
evidence  admissible  on  account  of  any  difficulty  in  procuring  primary 
evidence,  but  as  the  primary  evidence  itself.  It  is  as  if  the  original 
decree  were  shown  to  be  now  in  Court,  and  yet  oral  evidence  were 
offered. 

Counsel  for  the  Crown,  contra :  [  249  1 

The  witness  is  competent  to  speak  to  the  law  of  France  ;  and  it 
is  not  necessary  that  he  should  produce  the  original  sources  from 
which  he  has  drawn  his  knowledge.  If  an  English  lawyer,  in  a 
Court  where  a  question  arose  upon  English  law  as  a  fact,  were 
asked  how  many  witnesses  were  necessary  to  the  attestation  of  a 

(1)  7  B.  B.  490  (3  East,  381).    See  (3)  30  How.  St.  Tr.  226,  491. 

Boehtlinck  y.   Schneider,   3  Esp.   58 ;  (4)  4  Camp.  155. 

also  note  (a)  to  Buchanan  v.  Bucker,  (5)  2  Hag.  Cons.  B.  437,  442. 

9  R.  B.  631  (1  Camp.  66).  (6)  25  E.  K.  779  (3  Stark.  N.  P.  C. 

(L')  Ed.  9.  178). 


478  1846.    Q.  B.    8  Q.  B.  249—250.  [blr. 

Babon  db  devise  of  real  property,  he  sorely  might,  consietently  with  the 
0DK8  ASK.  jjjjgjjgjj  principles  of  evidence,  answer  that  three  witnesses  were 
necessary  from  1676  to  1888,  and  since  then  two  only,  withoat 
producing  the  statutes  29  Car.  II.  c.  8,  and  7  Will.  IV.  *  1  Vict.  c.  26. 
The  same  rule  must  apply  to  evidence  of  law  as  to  evidence  of  the 
facts  of  any  other  science.  Now  a  medical  man  may  state  the 
result  of  his  knowledge  as  to  medical  questions,  though,  in  numerous 
instances,  such  knowledge  must  result  from  experiments  or  cases 
which  he  knows  only  by  reading  or  report.  So  a  chemist  may 
speak  of  facts  established  by  experiments  which  he  has  not  witnessed. 
Here,  especially,  the  witness,  having  shown,  in  his  examination  in 
chief,  the  law  as  it  existed  during  a  certain  time,  may  surely  be 
asked,  on  cross-examination,  whether  that  state  of  law  exists  still. 
No  inquiry  is  made  as  to  the  terms  of  the  particular  law:  the 
question  is  how  the  law  has  been  since  a  time  named.  In  Clegg  v. 
Levy  (1)  the  evidence  was  given  by  a  merchant,  not  by  a  lawyer. 
Middleton  v.  Janverin  (2)  at  any  rate  shows  that  there  is  no  such 
peremptory  rule  as  that  contended  for  on  the  other  side :  there  the 
effect  of  a  decree  of  the  Council  of  Trent  was  collected  by  advocates 
from  books.  So,  in  questions  upon  the  law  of  tithes,  the  e£fect  of 
[  *250  ]  the  decree  *of  the  Council  of  Lateran  is  always  assumed,  without 
producing  the  decree. 

Countelfor  the  Suppliant^  in  reply : 
The  contents  of  a  written  law  must  be  proved  exactly  as  the 
contents  of  a  Treaty :  and  it  will  not  be  contended  that  a  Treaty  can 
be  proved  otherwise  than  by  producing  it,  or  accounting  for  the 
non-production  and  giving  proper  secondary  evidence.  The  illus- 
trations suggested  from  the  sciences  of  medicine  and  chemistry  are  in 
favour  of  the  suppliant.  If  a  medical  or  chemical  witness  were  asked 
whether  a  particular  fact  were  determined  by  a  particular  experi- 
ment made  on  a  day  named  by  a  person  named,  the  question  could 
not  be  legally  answered  unless  the  witness  had  seen  the  experiment. 
On  an  issue  as  to  the  originality  of  an  invention,  in  a  patent  case, 
could  the  originality  be  impeached  by  producing  a  scientific  witness 
who  had  heard  that  the  process  in  question  had  been  performed 
before  ?    The  best  evidence  must  be  produced  in  every  instance. 

Lord  Dekman,  Ch.  J. : 

The  witness,  upon  being  questioned  as  to  the  state  of  law  in 
(1)  3  Camp.  166.  (2)  2  Hag.  Cons.  Bep.  437,  442, 
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France  in  1789,  refers  to  a  decree  of  that  date.  The  form  of  the  Babok  Db 
question  is,  I  think,  immaterial:  in  effect,  the  witness  is  asked  to  ^^'^  ^^ 
speak  to  the  decree.  It  is  objected  that  this  is  a  violation  of  the 
general  principle,  that  the  contents  of  a  written  instrument  can  be 
shown  only  by  producing  the  instrument  or  accounting  for  the  non- 
production.  But  there  is  another  general  rule :  that  the  opinions 
of  persons  of  science  must  be  received  as  to  the  facts  of  their 
science.  That  rule  applies  to  the  evidence  of  legal  men :  and  I 
think  it  is  not  confined  to  unwritten  *law,  but  extends  also  to  the  [  *26i  ] 
written  laws  which  such  men  are  bound  to  know.  Properly 
speaking,  the  nature  of  such  evidence  is,  not  to  set  forth  the  con- 
tents of  the  written  law,  but  its  effect  and  the  state  of  law  resulting 
from  it.  The  mere  contents,  indeed,  might  often  mislead  pexsons 
not  familiar  with  the  particular  system  of  law  :  the  witness  is  called 
upon  to  state  what  law  does  result  from  the  instrument.  I  do  not  think 
that  the  case  of  Treaties  is  applicable  : '  there  no  class  of  persons  are 
so  peculiarly  conversant  with  the  subject-matter  as  to  invest  it  with 
the  character  of  a  science.  The  cases  which  have  been  cited  raise 
much  less  doubt  in  my  mind  than  the  opinion  of  one  of  my  learned 
brothers,  who  differs  from  me.  In  Boehtlinck  v.  Schneider  (i)  Lord 
Kbmyon,  according  to  the  report,  declined  to  receive  proof  of  the 
unwritten  law  of  Russia  from  **  a  person  conversant  with  the  law  of 
that  country : "  and  asked,  Can  the  laws  of  a  foreign  country  be 
proved  by  a  person  picked  up  in  the  street  ?  And  he  added,  ''  I 
shall  expect  it  to  be  made  out  to  me,  not  by  such  loose  evidence, 
but  by  proof  from  the  country,  whose  laws  you  propose  to  give  in 
evidence,  properly  authenticated.*'  The  question  is.  What  is  such 
evidence?  And  I  think  the  decision  can  hardly  be  justified  except 
upon  the  supposition  that  the  person  produced  was  not  scientifically 
conversant  with  the  law  of  Russia.  I  think  much  stress  cannot  be 
laid  upon  Clegg  v.  Levy  (2).  It  was  a  question  as  to  a  foreign 
stamp  law  :  and  in  England  we  require  the  necessity  of  a  stamp  to 
be  very  strictly  shown  before  we  exclude  a  document  as  insufficiently 
stamped.  It  must,  however,  be  allowed  that  *Lord  Ellenbobouoh's  [  ^252  ] 
language  goes  very  far.  The  marginal  note  of  Millar  v.  Heinrick  (a) 
is :  '*  The  written  laws  of  a  foreign  State  can  only  be  proved  by 
copies  properly  authenticated."  The  decision  itself  is  perfectly 
right,  but  inapplicable  to  the  present  question.  The  action  was  for 
seaman's  wages  earned  on  board  a  Russian  ship :  the  defence  rested 

(1)  3  Esp.  68.  (3)  4  Camp.  155. 

(2)  3  Camp.  166, 
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Babon  De  on  certain  alleged  written  regulations  of  the  Bassian  marine,  which 
were  expressly  incorporated  in  articles  signed  by  the  plaintiff:  and 
the  attempt  was  to  prove  these  regulations  by  oral  evidence.  That 
was  properly  rejected.  It  is  true  that  Chief  Justice  Gibbs  said : 
*'  That  will  not  do.  Foreign  laws  not  written,  are  to  be  proved  by 
the  parol  examination  of  witnesses  of  competent  skill.  But  where 
they  are  in  writing,  a  copy  properly  authenticated  must  be  produced." 
That  language  certainly  was  much  wider  than  the  case  required : 
the  regulations  were  not  the  subject  of  general  law,  and,  on  that 
ground,  ought  to  have  been  produced.  In  Lmcou  v.  Higgins  (i)  the 
question  was,  whether  a  particular  copy  of  the  Code  Napoleon 
might  be  produced  in  evidence.  The  copy  purported  to  have  been 
printed  at  an  office  which  the  French  vice-consul  proved  to  be  the 
authorized  office  for  printing  the  laws  of  France ;  it  contained  a 
commentary  for  the  use  of  students :  and  he  stated  that  he  acted 
upon  it  in  his  own  office.  The  evidence  was  admitted  by  Lord 
Tbntebdbn  :  and  I  must  say  that  this  appears  to  me  a  very  strong 
authority  in  favour  of  admitting  the  evidence  now  in  question. 
There  was  no  proof  that  the  book  was  an  actual  authenticated 
examined  copy :  it  was  merely  a  book  handed  by  somebody  to  the 
vice-consul,  and  acted  upon  by  him.  That  evidence  appears  to 
[  *253  ]  *me  open  to  all  the  objections  which  can  be  urged  in  the  present 
case :  indeed,  upon  numerous  occasions,  if  a  different  rule  were 
adopted,  there  would  be  very  great  difficulty  in  establishing  any 
law :  and  this  might  often  produce  the  greatest  injustice  to  indi- 
viduals, who  have,  I  think,  a  right,  when  they  can  find,  in  the 
country  where  they  are  put  to  a  trial,  a  person  skilled  in  the  law  of 
another  country  which  is  brought  into  question,  to  rely  upon  the 
knowledge  and  opinion  of  a  person  so  skilled.  We  are  not  without 
other  authorities  to  the  same  effect.  In  Picton's  case  (2)  a  similar 
question  came  under  discussion.  And  Lord  Ellbnbobouoh  said : 
"  The  text  writers  furnish  us  with  their  statement  of  the  law,  and 
that  would  certainly  be  good  evidence  upon  the  same  principle 
which  renders  histories  admissible."  He  stated  a  case  in  which 
the  History  of  the  Turkish  Empire  by  Cantemir  was,  after  some 
discussion,  received  by  the  House  of  Lords :  and  he  added  that  he 
should  receive  any  book  which  purported  to  be  a  history  of  the 
common  law  of  Spain.  I  do  not  know  whether  by  the  term 
**  common  law  "  any  distinction  was  implied  between  the  written 

(1)  26  E.  E.  779  (3  Stark.  N.  P.  C.  (2)  30  How.  St.  Tr.  226,  491. 

178). 
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and  unwritten  law   of  Spain ;    but  I  think   the  same   principle     Basok  Db 

applies.    A  person  states  that  the  law  is  in  a  book :  and,  a  witness 

having  said  that  such  book  is  considered  of  authority,  it  is  received 

at  once  as  evidence  of  the  law  upon  the  point  in  question.    In 

Middleton  v.  Janverin  (i)  Sir  William  Wynne  allowed  evidence  of  a 

similar  description  to  be  given  of  a  decree  of  the  Council  of  Trent. 

It  is  true  that  what  was  produced  purported  to  be  a  copy  of  the 

law  :  but  there  was  no  evidence  that  it  was  such  a  copy.     There 

was  ^nothing  more  than  the  degree  of  credit  given  to  an  historian       [  *254  ] 

who  would  naturally  be  led  to  state  the  law,  or  to  a  text  writer 

connecting  his  opinion  with  it.     The  general  principle  seems  to  me 

to  be  as  applicable  to  the  case  before  us  as  to  that  case.     But,  I 

confess,  I  look  at  this  question  in  a  more  important  and  general 

point  of  view,  which  has  been  suggested  by  my  brother  Golbridoe. 

In  questions  of  foreign  law,  books  of  the  highest  authority  must 

frequently  be  resorted  to :  Pothier's  works,  for  instance,  as  to  the 

law  of  France  upon  contracts,  bills  of  exchange,  policies  of  insurance, 

and  so  on.    Now,  when  Pothier  states  the  law  of  Prance,  as  arising 

out  of  an  ordonnance  made  in  a  particular  year,  can  we  exclude 

that,  as  being  merely  his  account  of  the  contents  of  a  written 

instrument  ?    When  once  we  have  been  told,  as  we  should  be  by 

competent  persons  in  any  part  of  the  civilized  world,  that  Pothier's 

works  were  of  high  authority,  to  what  extent  should  we  be  going  if 

we  refused  to  receive  them  because  Pothier  does  not  confine  himself 

to  the  unwritten  law!     I  cannot  conceive  that,  in  any  civilized 

country,  a  statement  from  Blackstone's  Commentaries  would  be 

rejected  which  set  forth  what  the  law  was,  when  altered,  and  up  to 

what  time  continued.     Such  a  statement  would  not  relate  merely 

to  the  contents  of  the  statutes  referred  to,  but  to  the  state  of  the 

law  before  or  after  the  time  of  its  passing.     I  therefore  give  to  the 

statement  of  the  law  by  this  gentleman,  an  advocate  of  the  French 

Bar,  the  same  credit  which  I  should  give  to  a  book  which  he  stated 

to  be  of  high  authority.     I  find  no  authority  opposed  to  this  view, 

except  that  of   some  dicta  which   appear   to   me  more   strongly 

expressed  than  was  required  by  the  cases  in  which  they  occur :  and 

some  decisions  which  I  *do  find  appear  to  me,  in  principle,  to  go       [  '^"^  ] 

quite  as  far  as  is  required  to  sanction  the  admission  of  this  evidence ; 

for  I  can  perceive  no  distinction  between  proof  from  a  copy  of 

the  law,  as  we  find  it  tendered  and  received,  and  the  proof  now 

tendered. 

(1)  2  Hag.  Cods.  £ep.  437,  442. 
B.B. — VOL.  LXX.  81 
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BA.BON  Dr     Pattbson,  J. : 

BODB*8  CabB. 

I  am  very  sorry  that  I  differ  from  my  learned  brothers  npon  this 
question :  but,  looking  at  it  as  fully  as  I  can,  I  have  come  to  the 
conclusion  that  the  evidence  ought  not  to  be  received ;  and  it  is 
my  duty  to  state,  as  I  will  do  shortly,  the  grounds  npon  which 
my  opinion  rests.    I  am  far  from  wishing  to  trench  upon  the  rule 
that  witnesses  who,  in  any  matter  of  skill,  are  called  upon  to  give 
their  opinion  are  to  be  fully  received.    But  I  do  not  consider  this 
to  be  a  matter  of  opinion.     It  appears  to  me  to  be  a  question  as 
to  the  contents  of  a  particular  document :  and  it  seems  to  me  that 
those  contents  ought  not  to  be  received  from  the  mouth  of  a 
witness,  unless  some  reason  is  given  for  the  non-production  of  that 
document  or  an  authenticated  copy  of  it.    I  quite  agree  that  a 
witness,  conversant  with  the  law  of  a  foreign  country,  may  be 
asked  what,  in  his  opinion,  the  law  of  that  country  is.     But  I 
cannot  help  thinking  that,  as  soon  as  it  appears  that  he  is  going 
to  speak  of  a  written  law,  his  mouth  is  closed.    By  the  written 
law,  I  do  not  now  mean  what  may  be  found  in  a  text  writer,  or  in 
the  judgment  of  a  Court  in  any  particular  case,  but,  that  which  I 
understand  to  be  referred  to  in  'the  present  case,  a  decree  of  the 
supreme  power  of  the  State  creating  a  law  in  the  first  instance. 
The  rule  would,  I  think,  be  very  different  in  the  two  cases.    It  is 
not  here  attempted  to  show  that  there  has  been  any  unsuccessful 
[  *256  1      ^endeavour  to  obtain  the  law  or  an  authentic  copy  of  it :   the 
evidence  is  offered  as  primary  evidence.     It  is  contended  that  an 
advocate  of  a  foreign  country  may  speak  to  the  written  law  of  that 
country.    I  do  not  mean   to  say  that   there  is  any  distinction 
between  a  law  made  yesterday  and  one  made  a  hundred  years 
ago.     In  either  case,  as  soon  as  it  appears  to  be  a  written  law, 
the  witness's  mouth  is  closed.     The  modes  of  proof  may,  indeed, 
differ  in  the  two  cases;  proof  in  one  case  may  be  more  difficult 
than  in  another:    but   we  are  now    speaking  only  of  the  oral 
evidence  which  is  to  be  received  from  a  witness.    The  general  rule 
is  not  denied :  that,  when  the  contents  of  a  written  instrument  are 
to  be  proved,  the  instrument  itself  should  be  produced,  or,  when 
the  instrument  from  its  nature  is  proveable  by  an  examined  copy, 
then  such  examined  copy.     I  cannot  see  why  the  rule  should  not 
be  the  same  in  the  case  of  a  written  foreign  law.     It  is  very  true 
that  this  Court,  on  reading  the  words  of  a  French  law,  may,  at 
first,  be  liable  to  be  misled  as  to  the  result  from  not  being  con- 
versant with  the  general  French  law;    but,  supposing  such  a 
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difficulty  to  arise,  there  would  be  no  objection  to  our  taking  from     Babon  dk 

French  lawyers,  as  witnesses,  the  interpretation  put  upon  the 

written  law  in  question  by  the  French  Courts.    The  question,  here, 

is  as  to  the  mode  of  proving  the  written  law  in  the  first  iiistance, 

before  such  a  difficulty  arises.    Unless,  therefore,  some  authority 

can  be  shown  for  the  reception  of  this  evidence,  I  think  the  general 

rule  must  be  followed,  and  the  evidence  be  rejected.    Now  the 

authorities  cited  against  the  reception  of  the  evidence  certainly  do 

not  go  the  whole  length  of  establishing  the  objection :  I  think  they 

are  open  to  the  observations  made  by  my  Lord.    In  *Clegg  v.  Levy  (i)       [  '^^T  ] 

the   witness  called  was  not  a  professional  lawyer,   but  only  a 

merchant ;  though  Lord  Ellenbobouoh  did  say  that  the  law  ought 

to  be  proved  by  a  copy.     In  Miliar  v.  HeinrkkQi)  the  decision 

might  have  been  put  on  the  ground  that  the  regulations  of  the 

Bussian   marine,   having  been    incorporated  with   the    contract, 

formed  a  part  of  it :  still  Lord  Chief  Justice  Gibbs  did,  in  fact,  lay 

the  rule  down  broadly.     In  Lacon  v.  HiggirM  (3)  the  witness  who 

deposed  as  to  the  book  was  not  a  French  lawyer ;  and  none  such 

appears  to  have  been  in  Court.     Lord  Tenterden  doubted  very 

much  whether  he  could  receive  the  evidence.    He  did,  however, 

receive  it  on  the  authority  of  Picton's  case  (4).     I  take  it  that  he 

could  not  have  received  the  book  as  evidence  of  the  law  of  France, 

but  only  as  a  copy  of  the  written  law,  which  was  set  out  in  it 

verbatim.     The  Court  thus  had  the  very  words  of  the  law  before  it. 

Whether,  if  an  advocate  had  been  called  to  state  the  effect  of  the 

law,  his  evidence  would  have  been  received  or  rejected,  the  case 

does  not  show:  but,  if  such  evidence  was  admissible,  it  seems 

strange  that  it  was  not  produced,  and  that  the  question  as  to  the 

authenticity  of    a  copy  of   the  law   should    have  been    raised. 

Middleton  v.  Janverin  (6)  appears  to  me  not  to  be  an  authority  in 

favour  of  admitting  this  evidence.     There  written  evidence  was 

received,  containing  the  opinion  of  learned  advocates  of  the  country 

from  which  the  question  came;  and  the  judgment  points  out  that 

the  advocates  actually  copied  the  parts  of  the  written  law  and 

ordcnnances  on  which  they  relied;  and  the  laws  were  then  said 

by  Sir  *W.  Wynne  to  be  authenticated.    Whether  it  was  right  or      [  •258  j 

wrong  to  receive  such  copies  as  evidence  of  the  written  laws  is  not 

the  question;  the  evidence  was  at  all  events  different  from  that 

(1)  3  Camp.  166.  178). 

(2)  4  Camp.  155.  (4)  30  How.  St.  Tr.  225,  491. 

(3)  25  K.  E.  779  (3  Stark.  N.  P.  0.  (5)  2  Hag.  Cone.  Eep.  437,  442. 

81—2 
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Baroh  Dk  which  is  tendered  to  as  here,  oral  evidence  of  the  contents  of  a 
document.  I  entirely  agree  with  the  passage  from  Story's  Com- 
mentaries on  the  Conflict  of  Laws  (i),  cited  by  Mr.  Phillipps  (2). 
''  In  general  foreign  laws  are  required  to  be  verified  by  the  sanction 
of  an  oath,  unless  they  can  be  verified  by  some  other  such  high 
authority  as  the  law  respects,  not  less  than  the  oath  of  an 
individual.  The  usual  modes  of  authenticating  foreign  laws  (as 
of  foreign  judgments)  are  by  an  exemplification  of  a  copy  under 
the  Great  Seal  of  a  State ;  or  by  a  copy  proved  to  be  a  true  copy ; 
or  by  the  certificate  of  an  officer  authorized  by  law,  which  certificate 
must  itself  be  duly  authenticated.  But  foreign  unwritten  laws, 
customs,  and  usages,  may  be  proved,  and  indeed  must  ordinarily 
be  proved  by  parol  evidence.  The  usual  course  is  to  make  such 
proof  by  the  testimony  of  competent  witnesses,  instructed  in  the 
law  under  oath.  Sometimes,  however,  certificates  of  persons  in 
high  authority  have  been  allowed  as  evidence."  He  does  not 
seem  at  all  to  contemplate  proof  of  the  written  law  by  the  same 
mode  as  that  by  which  the  unwritten  law  is  to  be  proved,  but 
assumes  it  as  quite  clear  that  the  written  law  must  be  proved  by 
a  copy  authenticated  in  some  way  or  other.  The  analogy  suggested 
respecting  Treaties  appears  to  me  not  to  be  perfect.  As  at  present 
advised,  I  do  not  think  that  a  Treaty  between  two  foreign  nations, 
to  which  this  nation  is  not  a  party,  stands  exactly  upon  the  same 
[  •269  J  footing  as  *the  written  law  of  a  particular  State.  Nor  do  I  mean 
to  say  that,  where  a  witness  has  not  stated  that  there  is  a  direct 
written  law  containing  that  to  which  he  is  about  to  speak,  he  may 
not,  being  an  advocate  of  a  foreign  country,  be  asked  what  the 
law  of  that  country  is :  that  is  a  doctrine  which  I  do  not  mean  to 
impugn.  But  I  conceive  that,  the  moment  it  appears  that  the  law  is 
written,  his  mouth  is  closed,  and  we  must  have  the  law  itself  or  a  copy 
of  it.  I  do  not  wish  to  confine  what  I  say  to  this  particular  instance 
of  a  law  which  passed  fifty  or  sixty  years  ago :  I  think  the  rule  would 
be  just  the  same  if  the  question  related  to  the  French  Code  as 
existing  at  this  moment.  If  a  witness  were  asked  what  the  law  now 
is  with  respect  to  a  bill  of  exchange  in  France,  and  were  imme- 
diately cross-examined  as  to  whether  that  law  was  not  in  writing,  and 
answered  that  it  was,  I  think  a  copy  of  the  law  must  be  produced. 
I  much  doubt  whether  I  have  taken  a  right  view,  inasmuch  as  I 
diflfer  from  the  rest  of  the  Court.  But,  so  far  as  I  have  been  able 
to  consider  the  point,  I  think  this  evidence  ought  not  to  be  received. 
(I)  P.  530,  Ck  xvii.,  ss.  641,  642.  (2)  2  PhiU.  Ev.  148  {9tli  ed.). 
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WnjiiAHS,  J. :  Babov  Da 

B0D]B*8  CASB. 

I  entirely  agree  with  the  opinion  which  my  Lord  and  my 
brother  Coleridge  have  formed  on  this  point :  and  I  think  that 
the  opinion  of  my  brother  Pattbson  is  the  only  real  authority  on 
the  other  side;  for  his  own  remarks  upon  the  cases  cited  show 
that  they  do  not  decide   the  question.    If  we  could  apply  the 
general  test  referred  to  by  Mr.  Hill,  that  the  best  evidence  must 
be  given  to  prove  a  fact,  there  could  certainly  be  no  doubt  whatso- 
ever :  but  we  have  here  to  decide  in  a  case  where  the  law  recognizes, 
as  admissible,  evidence  which  would  not  be  admissible  in  other 
cases.     *It  is  conceded  fully  by  my  brother  Pattbson,  of  course,       [  •2»o  ] 
that,  if  an  advocate  belonging  to  a  foreign  country  be  called  to 
prove  the  law  of  that  country,  any  statement  which  he  may  make 
of  law  will  be  admissible,  though  it  appear  that  he  has  taken  it 
from  a  text  writer.     But  I  understand  that  a  distinction  is  raised 
as  to  the  conclusiveness  of  the  particular  evidence.    Why,  upon 
what  does  this  kind  of  evidence  depend  at  all  ?    We  hear,  in  lirniney 
that  foreign  law  is  to  be  proved  as  a  fact.     What  does  that  mean  ? 
Is  it  a  fact  in  the  ordinary  acceptation  of  the  word,  as  it  is  a  fact 
that  a  man  was  seen  walking  in  a  field  or  riding  away  with  a  horse? 
It  clearly  means,  as  applicable  to  this  subject,  the  result  which  has 
been  produced  on  the  mind  of  a  scientific  person  by  his  reading 
and  intelligence  in  respect  of  the  particular  subject.    There  is,  in 
this,  little  analogy  to  the  proof  of  facts  ordinarily  so  called.    Then, 
if  the  opinion  of  an  advocate  is  to  be  asked,  how  is  he  to  become 
learned  ?    Either  by  reading,  or  by  practice,  or  by  both.    We  need 
not  inquire  what  the  practice  might  effect,  independently  of  read- 
ing.    But  what  is  he  to  read  ?    Only  text  books  ?    Only  writings 
of  a  particular  kind?    What  precise  kind  of  reading  is  to  be 
excluded?    If  this  learned  gentleman  had  cited  Puffendorff  or 
Grotius,  as  the  foundation  of  his  opinion,  it  would  not  surely  have 
been  required  that  those  books  should  be  brought  into  Court :  yet 
the  books  themselves  would,  of  course,  show  the  truth  as  to  their 
contents  more  directly  than  the  learned  advocate's  version  of  them. 
Thus  it  is  conceded  that  a  fact  of  this  sort  is  to  be  proved  by 
evidence  altogether  inapplicable  to  facts  in  the  ordinary  sense  of 
the  word.     Therefore,  the  only  question  is,  where  you  are  to  stop : 
that  is  really  the  single  difficulty  in  the  *case.    If  we  are  to  under-       [  *26i  ] 
stand  my  brother  Pattbson  as  expressing  a  doubt  whether  the 
state  of  law  in  France  in  1789  was  a  fact,  in  the  sense  in  which  I 
have  explained  the  term,  to  be  learned  from  the  opinion  of  the 
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Baroh  Da    advocate,  I  should,  with  very  great  deference,  differ  from  him. 
The  lawyer  comes  to  depose,  not  solely  as  to  the  law  to-day  or 
yesterday,  but  as  to  all  that  his  knowledge  of  the  law  may  teach 
him,  which  may  include  the  state  of  the  law  two  hundred  years 
ago  as  well  as  the  state  of  it  four  or  five  years  ago.     The  only 
question  arising  here  is,  "  Did  the  feudal  law  exist  in  Alsace  in 
1789?"     "No."     "How  so?"     "It  was  abolished."    Well:   is 
not  that  the  opinion  of  a  lawyer  on  a  point  affecting  the  law  of 
the  foreign  country?    Then  comes  the  question,  "If  abolished, 
how?"     "  By  a  decree  of  the  Legislature  in  1789."     It  seems  to 
me  that  the  receiving  evidence  at  all  from  the  witness  on  this 
subject  implies  that  you  must  receive  from  him  all  the  information 
he  can  give,  from  whatever  source  derived.    The  decree  is  just  as 
much  a  portion  of  his  knowledge  as  a  knowledge  of  the  Statute  of 
Frauds,  or  the  different  Statutes  of  Wills,  is  a  portion  of  the  know- 
ledge of  an  English  lawyer,  to  which  credit  would  be  given  in 
foreign   Courts.     When    my  brother    Pattbson   adverts    to    the 
necessity  of  giving  some  kind  of  proof  before  you  let  in  the  decree, 
in  order  to  see  what  it  is  in  the  decree  upon  which  the  advocate 
founds  his  knowledge,  I  own  this  strikes  me  as  not  an  unimportant 
difficulty  in  the  way  of  my  learned  brother's  own  opinion.    Where 
are  you  to  search  ?    For  what  are  you  to  search  ?    What  know- 
ledge have  we  of  the  place  of  deposit  from  which  we  are  to  have 
the  primary  evidence,  using  that  word  in  analogy  to  the  use  of  it 
[  •262  ]       in  our  Courts  ?    We  have  no  such  knowledge :  *and  yet,  if  the 
ordinary  rule  as  to  primary  evidence  is  to  be  applied  here,  writing 
does  not  help  it.     My  learned  brother,  and  the  counsel  for  the 
claimant,  appeared  to  think  that,  to  a  certain  extent,  a  writing 
would  aid  the  defect.     But  how  so  ?    That  occurs  only  where  the 
writing  is  an  examined  copy  of  the  authentic  document  which  is 
the  best  evidence  where  it  can  be  produced.    Any  other  writing  is 
good  for  nothing.    It  seems  to  me  that  the  impossibility  of  our 
knowing  where  to  search,  what  search  to  make,  what  is  the  best 
document,   what,  in  its    absence,   is  a    proper  examined    copy, 
furnishes  strong  reason  for  holding  that,  where  the  question  has 
been  fairly  put  to  a  skilful  man,  and  he  gives  his  opinion  that  the 
law  was  so  and  so  up  to  a  given  time,  and  then  his  ground  for 
being  of  opinion  that  at  such  time  the  law  was  changed,  the 
document,  whatever  it  be,  which  supplies  that  ground,  may  be 
referred  to  by  him  as  the  foundation  of  his  opinion.     It  seems  to 
me,  therefore,  that,  upon  the  principles  applicable  to  this  particular 
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species  of  evidence,  clearly  admitted  in  the  coarse  of  this  dis-     babokDb 
cassion  at  the  Bar  and  on  the  Bench,  the  evidence  in  question  is     ^^*  *   ^*' 
admissible. 

CoiiBBinoB,  J. : 

I  agree  entirely  with  my  Lord  and  my  brother  Willums  :  and  I 
should  certainly  have  expressed  my  opinion  without  any  hesitation, 
if  it  were  not  for  that  expressed  by  my  brother  Pattbson.  Except 
for  that  authority,  and,  I  should  perhaps  add,  for  the  great  import- 
ance (and  in  some  respects  novelty)  of  this  question,  I  should  have 
much  preferred  abstaining  from  fatiguing  the  Court  with  my 
reasons.  Under  the  present  circumstances,  however,  I  feel  it  right 
fo  give  them,  and  shall  do  so  as  briefly  as  possible.  In  the  *first  [  *263  ] 
place,  I  think  it  important  to  point  out  the  exact  state  of  the 
evidence  which  we  have  to  consider.  My  note  is  this  :  *'  That  the 
feudal  law  as  to  this  matter  ceased  in  Alsace,  de  facto,  by  the  revo- 
lutionary torrent  in  1789 ;  of  right  it  only  ceased  at  a  later  period, 
upon  the  Treaty  of  Luneville;  on  the  4th  of  August,  1789,  there  was 
a  decree  of  the  ruling  power,  the  National  Assembly,  abolishing 
feudal  rights ;  it  has  been  published ;  I  have  become  acquainted 
with  it  in  the  course  of  my  general  studies  in  the  law."  Upon  that 
the  objection  arose:  and  this  I  state,  not  to  evade  the  pressure 
of  the  argument  of  my  brother  Patteson,  but  because  I  think  it 
material  to  look  at  all  the  circumstances  under  which  the  evidence 
was  tendered.  The  question  is,  substantially,  how,  according  to  our 
rules  of  evidence,  we  are  to  arrive  at  the  knowledge  of  the  law  as 
arising  from  a  foreign  written  law.  We  acquire  a  knowledge  of 
written  law  in  general  as  a  fact,  but  a  fact,  as  my  brother  Williams 
has  stated,  of  a  particular  kind,  a  fact  which  can  be  arrived  at  only 
as  a  matter  of  science,  and  not  as  a  matter  of  mere  practice.  I 
take  it  nobody  can  doubt  that  a  lawyer  who,  without  ever  having 
held  a  brief  or  practised  out  of  his  chambers,  had  acquired  all  his 
knowledge  by  reading  would  be  as  competent  to  give  evidence 
respecting  the  state  of  the  English  law  as  if  he  had  been  engaged 
ill  the  most  extensive  practice.  What  then  do  we  mean  by  a  know- 
ledge of  the  law  ?  That  question  seems  to  me  to  go  to  the  founda- 
tion of  the  whole  matter  ;  and  it  must  be  determined,  with  reference 
to  the  particular  question  before  us,  by  a  little  subdivision.  We 
must  inquire,  first,  as  to  the  sources  of  our  knowledge,  and,  secondly, 
as  to  the  time  over  which  we  are  to  range  for  our  ♦knowledge.  f  ^264  ] 
Now,  with  regard  to  the  sources  of  the  knowledge,  we  are  to  find  it 
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Baron  Db    partly  in  the  actual  docaments,  the  writings  at  first  existing  as 
laws,  the  actual  Parliamentary  Bolls  in  this  country,  the  arreU  or 
decrees  (being  found  in  proper  custody)  in  other  countries :  that  is 
one  source.    Where  these  have  been  lost  or  have  never  existed,  the 
knowledge  of  the  law  (independently  of  what  is  got  by  practice, 
which  I  put  out  of  the  question  in  the  case  of  a  document)  must 
be  got   from    text    books,  reported   decisions,  records  and  local 
customs  prevailing  in  particular  districts.    First,  with  regard  to  the 
last  class.    It  is,  I  think,  conceded  that,  though  the  witness  should 
state  that  all  his  knowledge  is  derived  from  reading  a  particular 
book  or  a  particular  decision,  he  still  might  give  us  the  result  of  all 
his  knowledge  of  the  state  of  the  unwritten  law.     That  being  so,  I 
cannot,  independently  of  authority,  understand  why  he  may  not 
equally  give  the  result  of  his  knowledge  as  to  the  law  where  the 
original  writings  still  exist.     Then,  next,  as  to  the  time  over  which 
our  knowledge  is  to  range.     When  we  talk  of  a  man  having  a 
knowledge  of  the  law,  do  we  mean  a  knowledge  of  the  law  only  as  it 
exists  in  the  Courts  of  justice  at  the  present  day,  or  do  we  mean 
that  knowledge  of  the  law  and  the  changes  it  has  undergone,  which 
he  has  acquired  in  the  course  of  the  study  that  gives  him  the 
character  of  a  scientific  witness  ?    I  apprehend  we  clearly  mean  the 
latter.     Suppose  the  witness  had  been  alive  in  1789,  and  had  said 
here,  upon  cross-examination,  ''the  law  of  France  was  so  and  so,  up 
to  a  particular  day ;  and  after  that  it  was  so  and  so :  "  and  he  were 
then  asked,  "how  do  you  know  there  was  any  such  difference;" 
[  *266  j      and  were  to  answer,  "  because  on  that  day  the  law  *was  changed 
by  a  decree  of  the  National  Assembly  of  France  :  "  could  it  be  said 
that,  the  moment  the  witness  proposed  to  speak  of  a  particular 
decree  which  had  made  a  change  in  the  law,  his  evidence  was  to  be 
excluded  ?     In  the  absence  of  authority,  I  can  understand  no  prin- 
ciple on  which  such  a  distinction  can  exist.     It  is  said,  and  this  is 
the  point  to  which  my  brother  Patteson  has  addressed  his  argument 
almost  exclusively,  that,  in  deciding  according  to  the  view  which  I 
take,  we  break  through  a  great  and  fundamental  rule  of  evidence, 
and  are  getting  by  oral  testimony  at  the  contents  of  a  written 
instrument    without    accounting    for    its  non-production.     There 
appears  to  me  to  be  a  fallacy  in  that.     The  general  principle  does 
not  seem  to  me  to  apply  in  this  case.    What  in  truth  is  it  that  we 
ask  the  witness  ?    Not  to  tell  us  what  the  written  law  states,  but, 
generally,  what  the  law  is.     The  question  is  not  as  to  the  language 
of  the  written  law.    For,  when  that  language  is  before  us,  we  have 
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no  means  by  which  we  are  to  construe  it.  Let  me  pat  this  case.  Baboh  Db 
Suppose  a  gentleman  who,  like  the  vice-consul  in  Lojcon  v.  Higgins  (i)  ^^^^*^  ^'^"• 
(a  case  which  I  think  admits  the  distinction  I  shall  presently  point 
out),  was  not  professionally  connected  with  the  law,  should  tell  us, 
"  I  went  to  the  proper  office,  and  made  an  examined  copy  of  this 
section  of  the  Code  Napoleon ;  and  here  it  is."  Would  that  be 
evidence  for  this  Court  what  the  law  of  France  is  ?  In  point  of 
authority,  I  apprehend  it  would  not  be  so:  certainly  it  would 
not  be  so  in  point  of  convenience;  for,  after  all,  if  we  were  to 
attempt  extra-judicially  to  expound  that  law,  we  should  be  liable  to 
the  most  serious  errors.  The  question  for  us  is,  not  what  the 
'language  of  the  written  law  is,  but  what  the  law  is  altogether,  as  [  *266  ] 
shown  by  exposition,  interpretation  and  adjudication.  How  many 
errors  might  result  if  a  foreign  Court  attempted  to  collect  the  law 
from  the  language  of  some  of  our  statutes  which  declare  instru- 
ments in  particular  cases  to  be  ''  null  and  void  to  all  intents  and 
purposes,"  while  an  English  lawyer  would  state  that  they  were 
good  against  the  grantor,  and  that  the  Courts  have  so  expounded 
the  statutes  !  It  is  no  answer  to  say  that  other  evidence  by  word 
of  mouth  may  be  added  for  the  purpose  of  giving  the  interpretation 
of  the  written  law.  I  am  merely  showing  that  our  Courts  require, 
not  the  actual  written  words  of  a  foreign  law,  but  the  law  itself ; 
for  which  purpose  a  professional  witness  is  required  to  expound  it. 
Now  suppose  a  copy  of  the  Code  Napoleon  to  be  regularly  proved 
before  us,  some  provision  of  which  has  received  an  exposition  in 
the  French  Courts  analogous  to  that  which  I  have  been  suggesting 
in  the  case  of  English  statutes.  The  French  lawyer  would  tell  us, 
''  that  is  indeed  the  language  of  the  Code  Napoleon,  but  I,  as  a 
lawyer,  tell  you  that  the  legal  meaning  of  it  is  so  and  so."  Upon 
being  asked  how  he  arrived  at  that  result,  he  would  answer, 
"  because  I  have  read  such  and  such  books  on  the  subject,  and  the 
reports  of  such  and  such  cases,  and  have  heard  such  and  such 
decisions."  It  is  clear  that  he  might  give  all  this  part  of  the 
evidence  without  producing  the  written  authority :  and  I  cannot 
understand  why,  if  all  such  documents  and  books  might  be  orally 
deposed  to  because  they  constituted  only  the  sources  from  which  he 
derives  his  opinion,  and  because  we  learn  the  law  not  from  those 
sources  but  from  that  opinion,  a  distinction  is  to  be  made  according 
to  which  *we  are  to  reject  oral  evidence  of  another  source  of  his  [  *267  ] 
opinion,  namely,  the  written  decree.  So  I  conceive  the  question  to 
(1)  25  E.  E.  779  (3  Stark.  N.  P.  0.  178). 
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Barok  db    stand,  upon  principle  merely.    As  to  the  authorities,  all  I  shall  say 

ABE.  jg  ^^^^  J  agree  entirely  with  what  has  been  said  by  my  brother 

Pattbson.     There  is  opinion  on  one  side  and  opinion  on  the  other, 

but  nothing  which  can  be  said  to  be  a  decision  precluding  as  from 

admitting  the  evidence.    Upon  these  grounds,  it  seems  to  me  that 

it  ought  to  be  admitted. 

Evidence  admitted  (i). 

The  jury  found  for  the  suppliant  on  the  first  issue,  and  for  the 
Crown  on  the  others. 

The  verdict  was  entered  as  follows,  immediately  after  the  venire 
at  p.  478. 

"  At  which  day,  before  our  lady  the  Queen,  at  Westminster, 
come  as  well  the  suppliant  by  his  attorney  aforesaid  as  the  said 
Attorney-General  in  his  own  person.  And  the  jurors  of  that  jury, 
being  summoned,  also  come;  who,  to  speak  the  truth  of  the 
premises  being  chosen,  tried  and  sworn, 

'*  As  to  the  first  issue  joined  between  the  parties,  say,  upon  their 
oath,  that  the  several  matters  and  things  in  the  said  inquisition  (2) 
contained,  specified  and  set  forth  are  true  in  fact. 

''And,  as  to  the  second  issue  joined  between  the  said  parties, the 
[  •268  ]  jurors  aforesaid,  upon  their  oath  aforesaid,  *say  that  the  several 
causes  of  petition  in  the  said  inquisition  contained,  specified  and 
set  forth  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  said 
suppliant  within  six  years  next  before  the  presenting  and  exhibiting 
of  the  said  petition  by  the  said  suppliant  to  our  said  lady  the 
Queen. 

"  And,  as  to  the  issue  thirdly  joined  between  the  said  parties, 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the  said 
several  causes  of  petition  in  the  said  inquisition  contained,  specified 
and  set  forth  did  not,  nor  did  any  or  either  of  them,  accrue  to  the 
said  suppliant  since  the  accession  of  our  said  lady  the  Queen  to 
the  Crown  and  Sovereignty  of  this  Kealm." 

In  Michaelmas  Term,  1844,  Hill  obtained  the  following  rule. 

(1)  Approved  in  the  Sussex  Peerage  arose  whether,  on  the  particular  form 
case  (1844)  11  CI.  &  Fin.  116.— A.  C.  of  the  traverse  taken  by  the  Crown, 

(2)  The  jury  expressly  negatived  the  verdict  ought  not  to  negative  so 
the  allegation,  contained  in  the  petition  much  of  the  petition  as  was  not  proved, 
(p.  456,  ante)  but  not  in  the  inquisition,  This,  however,  it  became  unneoeasary 
that  the  French  Government  had  to  decide.  Seep.496,po<f,  andnote(l), 
granted  a  sum  specifically  in  respect  ibid. 

of  the  suppliant's  claim :  and  a  question 
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'*  Wednesday,  the  18th  day  of  November,  in  the     baeok  db 
eighth  year  of  the  reign  of  Queen  Victoria. 
**  In  the  Queen's  Bench. 
"  England,  Middlesex. 

"  The  Queen  and  It  is  ordered  that  the  first  day  of  the  next 
Clement  Joseph  Term  be  given  to  her  Majesty's  Attorney- 
Philip  Pen  De  >  General  to  show  cause  why  the  verdict  in  this 
Bode^  Baron  De  I  cause  should  not  be  entered  on  the  record  for 
Bode.  ]  the  suppliant  on  the  first  issue;  and  why  judg- 

ment should  not  be  entered  for  the  suppliant,  notwithstanding  the 
verdict  found  for  the  Grown  on  the  second  and  third  issues. 

"  Upon  notice  of  this  rule  to  be  given  to  the  solicitor  for  the 
affairs  of  her  Majesty's  Treasury  in  the  meantime. 

"  On  the  motion  of  Mr.  Hill, 

"By  thb  Coubt." 

In  the  same  Term,  Sir  F.  lliesiger,  Solicitor-General,  obtained       [  269  ] 
the  following  rule. 

"Wednesday,  the  18th  day  of  November,  in  the 
eighth  year  of  the  reign  of  Queen  Victoria. 
"  In  the  Queen's  Bench. 
''  England,  Middlesex. 

Clement  Joseph)^  It  is  ordered,  that  the  first  day  of  the  next 
Term  be  given  to  the  suppliant  to  show  cause 
why  judgment  should  not  be  entered  in  this 
prosecution  for  the  defendant  on  the  first 
issue,  non  obstante  veredicto  for  the  said 
suppliant  on  part  of  the  said  issue.  Upon 
notice  of  this  rule  to  be  given  to  the  attorney 
or  agent  for  the  said  suppliant  in  the  mean  time. 

"  On  the  motion  of  Mr.  Solicitor  General, 

"By  the  Court." 
In  Hilary  Term  and  vacation,  1845  (i), 

Hill,  Manning,  Serjt.,  MeUor,  G.  A.  Young  and  Anstey  showed 
cause  against  the  Solicitor-GeneraVs  rule :  and 

Sir  F.    Thesiger,    Solicitor-General,   Kelly    and    Waddington 
supported  the  rule. 

(1)  January    27th   and    28tli,    and      man,  Ch.  J.,  Patteson,  Williams  and 
February  10th.     Before  Lord  Den-      Coleridge,  J  J. 


Philip  Pen  De 
Bode,  Baron  De 
Bode,  Suppliant, 
against  The 
Queen,  Defen- 
dant. 
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Babom  Db        In  the  same  Hilary  vacation  the  Coubt  directed  the  connsel  for 
the  suppliant  to  argue  in  support  of  Hill's  rule:  and,  accordingly (i), 

[270]  Hill,  Manning,  Serji.^  Mellor,  G.  A.  Young  and  Ansteg  were 

heard  in  support  of  that  rule. 

The  GouBT  took  time  to  consider  whether  the  counsel  for  the 
Grown  should  be  called  upon  (2). 

Cur.  adv.  t^t. 

Lord  Dbnman,  Gh.  J.,  in  this  vacation  (December  11th),  delivered 
the  judgment  of  the  Goubt: 

The  general  proposition  maintained  by  the  suppliant  is,  that  the 
Gonventions  concluded  between  England  and  France,  and  the 
proceedings  and  transactions  that  have  followed,  have  produced 
this  state  of  things.  The  money  paid  into  the  Bank  on  the 
Government  account  has  been  virtually  received  by  the  Crown 
in  trust  for  and  to  the  use  of  the  suppliant ;  that  money  was  in 
effect  provided  for  the  purpose  of  paying  him  a  compensation  for 
the  property  which  he  lost  at  the  period  of  the  French  Bevolution ; 
he  falls  as  completely  within  the  description  of  the  persons  to  whom 
that  money  is  now  made  payable  as  if  the  Treaty  had  named  him  as 
that  person,  and  had  lodged  the  money  in  the  hands  of  the  Crown 
of  England  for  the  express  purpose  of  being  paid  over  to  him. 

On  the  part  of  the  Grown,  while  this  deduction  of  facts  is 
questioned  in  all  its  parts,  long  and  able  arguments  have  been 
strenuously  urged  to  prove  that,  supposing  all  the  facts  to  be  well 
established  by  evidence  and  well  founded  by  the  verdict,  still 
no  judgment  can  be  given  for  the  suppliant  in  this  form  of 
proceeding.  The  petition  of  right  is  said  to  be  maintainable 
[  *27i  j  for  no  other  ^objects  than  land,  or  specific  chattels,  certainly 
not  for  a  sum  of  money  claimed  either  as  debt  or  by  way  of 
damages  (3). 

(1)  February  11th  and  12th.    Before  and  the  proper  course  of  the  proceeding, 

the  same  Judges.  as  to  both  substance  and  fomu 
-     (2)  It    is    considered    sufficient   to         Tear  B.  Tr.  34  Hen.  YI.  foL  50  B. 

reportthe  judgment  of  the  Court,  and  pi.  18;  3  Fitz.  Abr.  6  b  (ed.  1565), 

to  refer  to  the  notes  for  some  of  the  Peticion,  pi.  8 ;  Ashby  y.  W?ate,  2  Ld. 

authorities  cited.  Bay.  938,  953 ;  case  of  Cives  Ehorum, 

(3)  The  following  are  some  of  the  Eyley's  PI.  Pari.  252  (33  Bdw.  I.) ; 

authorities  mentioned  on  this  question,  S.  C,  1  Bot.  Pari.  165,  No.  56;  the 

which  led  to  a  general  enquiry  into  the  case  of  The  Banker$,  14  How.  St.  Tr. 

nature  of  a  writ  [/.  petition]  of  right,  1,  48;    cade   of   Btssop   de   Sallowe^ 
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We  may  first  feel  some  regret  that  this  line  of  objection  *was  not     Baw)»  Db 
directed  at  an  earlier  period  against  the  method  adopted  by  the 


Byloy'B  PL  Pari.  408  (14  Edw.  H.)  ; 
S,  C.  1  Rot.  Pari.  374,  No.  30;  case  of 
Wardon^  Byley's  PI.  Pari.  262  (33 
Edw.  I.);  -8.  C.  1  Rot.  Pari.  170, 
No.  95 ;  Macbeath  v.  Haldimand,  1 
T.  R.  172  ;  2  Br.  Abr.  131  a.  Petition, 
pi.  19  (1  Hen.  VH.) ;  2  Br.  Abr.  130  a, 
Peticion,  pi.  2 ;  stat.  2  &  3  Edw.  VI. 
c  8 ;  2  Bp.  Abr.  130,  Peticion,  pi.  3 ; 
the  case  of  The  Wardens  and  Com- 
monaliy  of  Saddlers^  4  Rep.  54  b ;  stat. 
U  Edw.  m.  c.  14  ;  stat.  36  Edw.  lH. 
c.  13;  case  of  BcMyn^r,  Ryley's  PL  ParL 
334  (35  Edw.  I.) ;  S.  C.  1  Rot.  Pari. 
179,  No.  44 ;  The  Bankers*  case,  Skinn. 
601,  607 ;  case  of  Everle,  Ryley*s  PL 
ParL  251  (33  Edw.  I.);  8,  C.  1  Rot. 
ParL  164,  No.  52;  Viscount  Canterbury      of  Be  Veer,  1  Rot.  Pari.  479  (incert., 


[  '272  ] 

MulUm  and  Lucy^  Ryley^s  PL  Pari.  263 

(33  Edw.  I.);  S.  C,  1  Rot.  ParL  170, 

No.    98;    case  of    Littleover,   Ryley*B 

PL   ParL  263  (33  Edw.  I.) ;  S.  C.  1 

Rot.  Pari.  170,  No.  99;  case  of  Ely, 

Ryley's  PL  Pari.  249  (33  Edw.  I.) ; 

8,  C,  1  Rot.  Pari.  163,  No.  40 ;  case 

of  Paynel,  Ryley's  PL  Pari.  231  (30 

Edw.   I.);    8.   C,   1   Rot.  ParL   146, 

No.   2;    Co.  Ent.   422  a,   Petition  de 

Droit,  pi.  2;  case  of  Deyinll,  1  Rot. 

ParL  401  '(Ift  &  16  Edw.  H.),  No.  82 ;      [  •272,  n.  J 

case    of    Hawise,    1    Rot.    Pari.    412 

(15  &  16  Edw.  n.).  No.  150;  case  of 

De  Plat,  1  Rot.  Pari.  437  (19  Edw.  H.), 

No.   26;  case   of   De  Attdele,    1   Rot. 

Pari.  453  (12  Edw.  n.).  No.  28 ;  case 


V.  The  AUomey-Oeneral,  1  Phill.  Ca. 
Ch.  306;  case  of  Oerveis  De  Clifton, 
Year  B.  Pasch.,  22  Edw.  III.  fol. 
5  A.  pi.  12  ;  case  of  Robert  De  Clifton, 
I  Rot.  Pari.  416  (18  Edw.  IL)  No.  3 ; 
a  Blackst.  Com.  234,  &o. ;  1  Blackst. 
Com.  243 ;  Finch's  Law,  B.  4,  ch.  3, 
p.  256  (ed.  1759);  2  Br.  Abr.  130  b, 
Peticion,  pi.  12,  15,  16;  ib.  131a, 
pi.  21 ;  lb.  131  b,  pi.  24 ;  Staundforde's 
Exposition  of  the  King's  Prerogative, 
ch.  22,  p.  72  b,  &c.;  case  of  Cadell, 
Kyley's  PL  ParL  414  (14  Edw.  II.); 
'i.  C.  1  Rot.  ParL  378,  No.  61;  case  of 
Yenvard,  Ryley's  PL  Pari.  414  (14 
Edw.  II.) ;  8.  C,  1  Bot.  ParL  378. 
No.  62 ;  case  of  Northampton,  Ryley*s 
PI.  ParL  414  (14  Edw.  n.);  8.  C.  1 
Piot.  Pari.  378,  No.  63 ;  case  of  Aynes- 
hum,  Ryley's  PL  ParL  251  (33 
Edw.  I.);    8,   C.   1   Rot.  ParL    164, 


Edw.  I.  and  11.),  No.  110;  cases  in  2 
Rot.  Pari.  37, 41,  45  (4  Edw.  IIL);  case 
of  Belhouse,  Ryley's  PL  Pari.  253  (33 
Edw.  I.);  5.  C.  1  Rot.  ParL  165, 
No.  61 ;  case  of  Hide,  Ryley's  PL  Pari. 
255  (33  Edw.  I.) ;  8.  C,  I  Rot,  Pari. 
167,  No,  71 ;  case  of  Elsefend,  Ryley's 
PL  ParL  256  (33  Edw.  I.);  8,  C,  1 
Rot.  Pari.  167,  No.  75 ;  case  of  Uas- 
tinges,  Ryley's  PL  ParL  414  (14 
Edw.  n.);  8.  C.  1  Rot.  ParL  377, 
No.  60 ;  case  of  Burgesses  of  8carde^ 
burgh,  2  Rot.  Pari.  221  (21  &  22 
Edw.  ni.).  No.  60 ;  case  of  Faversham 
Abbe,  Ryley's  PL  Pari.  646  (4  Edw.  HI.); 
8.  C.  2  Rot.  Pari.  48,  No.  68;  Penn  v. 
Lord  Baltimore,  1  Ves.  Sen.  444,  446 : 
4  Inst.  116;  3  Fitz.  Ab.  6  a  (ed.  1565), 
Peticion,  pi.  15  (see  note  (a)  to  8mith 
V.  Upton,  6  Man.  &  G.  251) ;  Beetle  v. 
The    Attorney-General,    2    Atk.    223; 


No.  48;  case  of  Estretelyng,   Ryley's      Mitford's  Plead.  31  (p.  33  in  5th  ed.); 


PI.  ParL  251  (33  Edw.  I.);  8,  C.  1 
Kot.  ParL  164,  No.  49 ;  case  De  Debitis, 
Byley'e  PL  ParL  253  (33  Edw.  I.); 
S.  C.  1  Rot.  ParL  165,  No.  59;  Pal- 
grave  On  the  original  authority  of  the 
King's  Council,  p.  23,  27;  Dixoti  v. 
Harrison,  Yaughan,  36,  47;  Bex  v. 
Johnson,  6  East,  583;  case  of  Leves- 
/•am,  Ryley's  PL  ParL  641  (4  Edw.  HI.) 
No.  27  ;8.C.2  Rot.  ParL  49,  No.  75; 
case  of  Bishop  of  Exeter,  1  Rot.  ParL 
^21  (18  Edw.  n.),  No.  18;   case  of 


1  Daniell's  Ch.Pr.  138  (2nd  ed.),  ch.  4, 
s.  2  ;  The  Attorney- General  v.  Aspinall, 

2  My.  &  Cr.  613;  in  the  matter  of 
The  Baron  de  Bode,  4  Jur.  645 ; 
Orders  in  Chancery  of  26  Aug.,  1841, 
Order  14,  Cr.  &  Phill.  371  ;  Manning's 
Exch.  Pr.  118,  127  ;  Stockdale  v.  Han- 
sard, 9  Ad.  &  El.  1,  183,  207;  Hill  v, 
Bigge,  3  Moore's  Pr.  C.  C.  465,  476 ; 
Madox's  Hist.  Exch.  ch.  iii. ;  Bracton, 
foL  107,  B.  3,  Tract.  1,  c.  9,  s.  1 ; 
Britton,  Introd.  s.  4 ;  De  petitionibus  in 
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Baaon  Be 
Bodb'8  Cabs. 


suppliant  for  obtaining  what  he  undertakes  to  prove  to  be  his  due. 
For,  whatever  degree  *of  doubt  may  attach  on  almost  every  other 
part  of  the  case,  none  can  be  seriously  entertained  that,  if  the 
proceeding  were,  of  its  own  nature,  and  in  point  of  law,  incompetent 
for  the  purpose  with  which  it  was  commenced,  the  Lord  Chakobllor 
might  have  been  required  at  the  very  outset  to  bring  it  to  an  end, 
and  prevent  the  expenditure  of  money  and  the  endurance  of  anxiety 
for  BO  long  a  period  without  the  possibility  of  a  favourable  result. 
Considering,  however,  the  length  of  time  that  has  elapsed  since  any 
thing  has  been  practically  done  in  a  petition  of  right,  the  imperfec- 
tion of  all  the  authorities,  and  the  obscurity  that  hangs  over  this 
portion  of  our  law,  as  well  as  the  very  complicated  series  of  facts 
related,  the  course  that  has  been  taken  can  hardly  excite  surprise ; 
much  less  should  it  provoke  censure.  It  was  natural,  under  such 
circumstances,  that  the  advisers  of  the  Grown  should  require  proof 
of  all  the  facts  that  might  be  found  to  constitute  a  claim,  without 
surrendering  the  point  of  jurisdiction :  the  question,  namely,  how 
far,  on  all  those  proofs  being  made  out,  this  Court  has  power  to 
pronounce  upon  them  any  judgment  in  favour  of  the  suppliant. 
Such  at  least  is  the  position  of  things  with  which  we  are  now  to  deal. 


Parliament,  Eyley*8  PI.  Pari.  Appendix 
442,  iv.  (8  Edw.  I.) ;  Be  ordinatione 
de  petitionibus  Parliam.,  Eyl^y's  PL 
Par.  Appendix,  459  (21  Edw.  I.) ;  Rex 
T.  Partington,  12  Mod.  31;  case  of 
Lodelawe,  Eyley's  PI.  Pari.  261  (3a 
Edw.  I.);  /S.  a  1  Eot.  Pari.  169, 
No.  88;  Introduction  to  Rot.  Lit. 
[  •278,  n.  ]  Glaus,  xxii.,  xxviii, ;  case  of  Wctlde- 
hoef,  1  Rot^  Pari.  168  (33  Edw.  I.), 
No.  78 ;  case  of  CHst-Church,  1  Ryl. 
PL  Pari.  241  (33  Edw.  I.) ;  S.CA  Rot. 
ParL  159,  No.  Sfc  Cott<m*8  case,  YearB. 
HiL  2  Edw.  in.  foL  18  B.  pL  2; 
Year  B.  Mich.  24  Edw.  III.  fol.  64  B. 
pL  69;  3  Fitz.  Abr.  6  b  (ed.  1565), 
Peticion,  pi.  19;  Proceedings,  &c.  of 
the  Privy  Council,  voL  v.,  Pref.  p.  xc. 
&c.,  p.  316;  3  Inst.  242;  case  of  De 
Grey,  1  Rot.  ParL  397  (15  &  16 
Edw.  II.),  No.  59 ;  Year  B.  Mich.  10 
Hen.  IV.  foL  4  A.  pL  8  ;  1  Rot.  ParL 
61  (18  Edw.  I.),  No.  195;  37  Assis. 
foL  218,  pL  11;  Year  B.  Pasch.  7 
Hen.  VIL  foL  10  B.,  11  B.  pL  2; 
Year  B.  Mich.  9  Hen.  IV.  fol.  4  A. 
pi.   17;   Year  B.  Hil.  21   Hen.  VH. 


pL  1,  fol.  1  A.,  3  A. ;  Year  B.  Trin. 
35  Hen.  VI.  foL  60  A.,  61  A.,  B.pL  1  ; 
Beg.  V.  Tuchin,  2  Ld.  Ray.  1061, 
1065 ;  1  Fitz.  Abr.  272  a  (ed.  1565). 
Dette,  pi.  17 ;  1  Fitz.  Abr.  137  a  (ed. 
1565),  Barre.  pL  121;  2  Br.  Abr. 
261  a,  Traverse  d'office,  pL  18;  CWf- 
brooke  v.  Attorney-General,  7  Price, 
146 ;  Priddy  •v.  Rose,  17  R.  R,  24  (3 
Mer.  86,  94);  EUit  v.  Earl  Grey,  38 
R.  R.  93  (6  Sim.  214),  and  Oldhamy.  The 
Lords  of  the  Tretuury,  cit.  6  Sim.  220 : 
Proceedings  against  the  Earl  of  Port- 
land, 14  How.  St.  Tr.  234,  261 ;  Year 
B.  Mich.  39  Hen.  VI.  foL  27  A.  pL 
40 ;  Year  B.  Hil.  3  Hen.  VU.  fol.  2  B. 
pL  10;  Moore  v.  BouUott,  1  New  Ca, 
323 ;  Willicn  v.  Berkley,  Plowd.  223. 
248 ;  3  Inst.  240  &c.  ch.  106;  Bruerion's 
case,  3  Dyer,  359  b,  360  a,  pL  (5) ;  20 
Vin.  Abr.  14,  Stricti  juris,  pL  8; 
Year  B.  Mich.  11  Hen.  IV.  foL  28  A.. 
pL  53 ;  Year  B.  Tr.  11  Hen.  IV.  fol.  80 
B.  pi.  23 ;  Year  B.  Mich,  13  Hen.  IV. 
foL  6  B.  pi.  15;  Year  B.  HU.  13 
Hen.  rV.  foL  14  B.  pi.  11 ;  Year  B. 
Hil.  21  Hen.  VIL  fol.  18  A.  pL  30. 


vol*.  MX.]  1845.     Q.  B.     8  Q.  B.  278—275.  496 

We  may  here  observe  that  there  is  nothing  to  secure  *the  Grown  bjlbov  Db 
against  committing  the  same  species  of  wrong,  unconscious  and  .  ,^  ^*' 
involuntary  wrong,  in  respect  of  money,  which  founds  the  subject's 
right  to  sue  out  his  petition  when  committed  in  respect  to  lands  or 
specific  chattels :  and  there  is  an  unconquerable  repugnance  to  the 
suggestion  that  the  door  ought  to  be  closed  against  all  redress  or 
remedy  for  such  wrong.  The  reference  from  the  Grown  to  the  law 
officers,  and  that  of  the  law  officers  to  the  Ghancellor,  would  seem 
to  reject  the  ordinary  rules  and  analogies  of  legal  proceedings,  in 
order  to  arrive  at  the  conclusion,  whether  the  subject's  right  has 
been  in  any  manner  infringed  by  the  Grown,  and  to  show  that,  if 
the  infraction  is  duly  proved,  reparation  ought  to  be  made.  The 
dignity  of  the  Grown  itself  appears  to  demand  that,  when  the 
inquiry  which  it  has  enjoined  is  so  terminated,  the  proper  course 
for  giving  effect  to  its  second  and  more  important  injunction,  that 
right  be  done,  should  be  pursued.  For  this  reason,  without  coming 
to  any  decision  on  matters  which  may  be  called  technical,  we  feel 
it  to  be  our  duty  to  examine,  in  the  first  place,  whether  the  facts 
found  by  the  jury  establish  the  right,  supposing,  for  the  present, 
that  this  remedy  is  given  by  our  laws. 

The  Baron  De  Bode  makes  his  claim  in  the  character  of  a  British 
subject  whose  real  property  in  France  was  unduly  confiscated  by 
the  French  authorities  during  the  Revolutionary  war,  and  who  was 
therefore  entitled  to  compensation  by  the  fourth  additional  article 
of  the  Treaty  of  80th  May,  1814,  by  the  Gonvention  of  20th 
November,  1815,  by  the  Gonvention  of  25th  April,  1818,  and  by 
an  Act  of  the  British  Parliament  passed  in  59  Geo.  III.(i).  *He  [  '275] 
asserts  that,  after  the  Gommissioners  appointed  under  the  last 
Convention  and  the  last  Act  had  examined  and  decided  on  all 
the  claims  of  claimants  duly  registered,  a  sum  exceeding  480,0002. 
still  remained  in  their  hands;  that  more  than  200,000{.  of  this  sum 
was  applied  to  satisfy  claims  made  after  the  time  prescribed  by  the 
Treaty,  but  examined  by  special  authority  from  the  Lords  of  the 
Treasury  ;  and  that  the  residue,  also  exceeding  200,000{.,  was  paid 
into  the  Bank  of  England  on  the  Government  account  by  their 
direction.  And  these  sums  he  claims  as  liable,  in  the  hands  of  the 
Crown,  to  make  good  the  compensation  which  became  due  to  him 
under  the  Treaties  and  the  Act. 

There  is  no  one  of  the  propositions  which  may  be  called  the 
ingredients  of  this  claim  that  is  not  encountered  with  formidable 
(I)  Stat,  59  Geo.  nL  c.  31, 
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objections.  Our  duty  is  to  examine  them  in  detail.  And  two 
things  are  to  be  premised.  First,  the  burden  of  proof  lies  wholly 
on  the  suppliant.  Secondly,  the  verdict  of  the  jury  which  sat  in 
this  Court  is  the  conclusive  finding  of  facts,  on  which  onr  judgment 
must  proceed.  They  have  affirmed  the  ex  parte  finding  of  a  former 
jury  summoned  by  the  Lord  Ghancellob's  order,  in  all  its  parts: 
but  they  have  said  nothing  of  the  petition,  which  was  the  founda- 
tion of  all  the  proceeding.  The  contents  of  the  petition  may  be  said 
to  be  put  in  issue  by  the  Attomey^General's  traverse  of  them,  as  well 
as  of  the  inquisition :  but  no  evidence  was  offered  in  proof  of  any 
allegation  not  found  in  the  latter  (i).  Does  then  the  inquisition  set 
forth  a  title  to  obtain  this  money  from  the  Grown  ? 

The  suppliant's  first  step  in  his  character  of  a  British  subject  (2) : 
and  this  we  shall  assume,  without  entering  on  the  argument,  to  be 
satisfactorily  proved.  But,  taking  it,  as  such  an  occasion  requires, 
in  its  largest  sense,  the  next  question  to  be  considered  is  whether 
the  suppliant  is  in  such  a  situation  that  the  Treaty  can  apply  to 
him  (8).     In  case  of  any  misunderstanding  between  ^England  and 


(1)  The  following  were  among  the 
authorities  mentioned  on  the  questions, 
how  far  the  inquisition  could  be  looked 

[  ♦276,  «.]  into  without  reference  to  the  ♦petition ; 
whether,  on  reference  to  the  petition, 
the  Crown's  title  was  sufficiency  found 
by  the  inquisition ;  and  as  to  the  con- 
sequence of  a  defective  finding. 

Staundforde,  Prerogative,  73  b,  ch. 
22,  tit.  Petition  ;  Com.  Dig.  Praeroga- 
tive  (D  80);  BastalPs  Ent  461  a, 
Petition,  pi.  1 ;  Finch's  Law,  B.  4, 
ch.  3,  p.  256  (ed.  1759) ;  case  of  BiBhop 
o/ExeUr,  1  Rot.  Pari.  421  (ISEdw.  11.) 
No.  18;  case  of  The  Earl  of  Kent, 
Year  B.  Hil.  21  Edw.  HI.  fol.  47  A. 
pi.  68 ;  Year  B.  Mich.  13  Hen.  VII. 
fol.  11  A.  pi.  12;  Year  B.  Mich.  9 
Hen.  IV.  fol.  6  A.  pi.  20 ;  Year  B. 
nil.  4  Hen.  VII.  fol.  6  A.  pi.  10; 
Year  B.  Hil.  21  Hen.  VII.  fol.  18  A. 
pi.  30;  Year  B.  Mich.  3  Hen.  VII. 
fol.  13  B.  pi.  19;  Year  B.  Trin.  9 
Hen.  VI.  fol.  20  A.  pi.  16 ;  Year  B. 
Mich.  39  Hen.  VI.  fol.  3  B.  pi.  6. 

(2)  The  following  were  among  the 
authorities  cited  on  this  point. 

Count  WalVa  case,  3  Knapp*s  Priv. 
C.  E.  13;  Counteaa  Conway's  case,  2 
Knapp*s  Pr.  C.  fi.  364;    CoutUeM  of 


Dalhoune  v.  M'Douall,  51  R  B.  86  (7 
CI.  &  Fin.  817) ;  Munro  ▼.  Mvmro,  51 
£.  B.  103  (7  CI.  &  Fin.  842);  case  of 
JEneas  Macdonaldy  Foster's  Crown 
Law,  59  (and  see  ib.  Ist  Disc.  sect.  1, 
p.  183);  DrummomTs  case,  2  Knapp's 
Pr.  C.  R.  295  ;  Daniel  ▼.  Commisntmera 
/or  Claims  on  France,  2  £napp*s  Pr. 
C.  R.  23  ;  Story's  case,  3  Dyer.  298  b; 
Story  on  the  Conflict  of  Laws,  p.  47, 
8.  48  (Boston,  1834) ;  Caltnn's  case,  7 
Rep.  1  a,  6  a ;  Co.  Litt.  8  a ;  1  HaL 
PI.  Cr.  69,  70. 

(3)  Printed  extracts  from  the 
Treaties  &a  were  placed  in  the  hands 
of  the  Court  by  the  suppliant.  Some 
question  arose,  how  far  the  Court 
could  look  out  of  the  inquisition,  and 
take  judicial  notice  of  these  documents. 
It  appears  that  the  judgment  of  the 
Court  does  not  determine  this  point, 
the  decision  having  been  against  the 
suppliant  upon  the  assumption  that 
the  Court  might  look  at  the  extracts. 

Taylor  v.  Barclay,  29  B.  B.  82  (2 
Sim.  132),  and  Van  Omeron  v.  Dourick, 
2  Camp.  42,  44,  were  cited. 

The  following  were  among  the 
authorities  mentioned  as  to  the  con- 
struction of  the  Treaties,  and  of  stat. 
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France,  "  the  subjects  of  each  of  the  two  parties,  residing  in  the 
dominions  of  the  other,  shall  have  the  privilege  of  remaining  and 
continaing  their  trade  therein,  without  any  manner  of  disturbance, 
as  long  as  they  behave  peaceably,  and  commit  no  offence  against 
the  laws  and  ordinances ;  and  in  case  their  conduct  shall  render 
them  suspected,  and  the  respective  Governments  *should  be  obliged 
to  order  them  to  remove,  the  term  of  twelve  months  shall  be  allowed 
them  for  that  purpose,  in  order  that  they  may  remove  with  their 
effects  and  property,  whether  entrusted  to  individuals  or  to  the 
State.  At  the  same  time  it  is  to  be  understood  that  this  favour 
is  not  to  be  extended  to  those  who  shall  act  contrary  to  the 
established  law.*'  The  Treaty  of  1814  (additional  art.  4)  provides 
for  taking  of  sequesters,  and  provides  that  Commissioners  ''  shall 
undertake  the  examination  of  the  claims  of  his  Britannic  Majesty's 
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59  Geo.  III.  c.  31,  and  their  applica- 
bility to  the  facts  stated  in  the 
inquisition,  and  with  reference  to  the 
questions,  whether  the  jurisdiction 
appeared  to  be  taken  from  this  Court, 
and  whether  the  matter  oould  be  con- 
sidered as  res  judicata,  or  as  concluded 
hj  the  recitals  in  the  statute. 

Earl  of  Leicester  v.  Heydon,  Plowd. 
!384,  398 ;  Filkinffton  y.  Commissioners 
for  Claims  on  France,  2  Knapp's  Pr. 
C.  B.  7;  Countess  Convoay*s  case,  2 
Knapp's  Pr.  C.  E.  364 ;  Daniel  v.  6'am- 
missioners  /or  Claims  on  France,  2 
Knapp's  Pr.  C.  B.  23;  DrummonxTs 
case.  2  Knapp's  Pr.  C.  B.  295 ;  Wtb- 
iter's  case,  2  Knapp's  Pr.  C.  B.  386 ; 
Fost.  Cr.  L.  185,  1st  Disc.  ss.  3,  4;  4 
Inst.  163 ;  Com.  Dig.  Justices  of  Peace 
(A  6),  (A  7),  (A  8) ;  1  Br.  Abr.  145  a, 
Commissions  and  Commissioners,  pi. 
9,  10,  11;  Triquet  v.  Bath,  3  Buir. 
1478 ;  Beames's  Elements  of  Pleas  in 
Equity,  p.  88 ;  Draper  v.  Crowther,  2 
Vent.  362 ;  Mitford's  PL  224  (p.  263 
in  5th  ed.) ;  Cooper's  PI.  241 ;  JSarl  of 
Derby  v.  Duke  of  Athol,  1  Ves.  Sen. 
202;  8,  C,  1  Dick.  129;  Bishop  of 
Sodor  and  Man  v.  Earl  of  Derby,  2 
Ves.  Sen.  337,  357 ;  Lord  ConingsbyU 
case,  9  Mod.  95;  Warwick  v.  White, 
Buib.  106 ;  Moravia  y.  Sloper,  2  Com. 
Bep.  574 ;  5.  C.  Willes,  30,  34,  37 ; 
Blacket  v.  LunUey,  1  Vent.  240;  Hans- 
lap  T.  Cater,  1  Vent.  243 ;  Pinayer  v. 
Gale,  2  Vent.  100 ;  Sdlers  v.  Laivrence, 
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Willes,  413;  Jennings  t.  Hankyn, 
Carth.  11,  12;  Rex  v.  Mayor,  Ac.  of 
Liverpool,  4  Burr.  2244;  Caies  v. 
Knight,  3  T.  B.  442;  Anonymous,  1 
Freem.  0.  B.  104;  Delbridgey.  Pentyer, 

1  Freem.  315;  Harland  v.  Cocke,  1 
Freem.  315;  Stainton  y.  Randal,  1 
Freem.  C.  B.  260,  266 ;  Baktr  v.  Hot- 
man,  1  Freem.  316;  Anonymous,  1 
Freem.  319;  Higginson  y.  Martin,  1 
Freem.  322;  Godfrey  v.  Saunders^  1 
Sid.  87;  Anonymous,  Fitzgib.  44; 
Ramsey  v.  Atkinson,  1  Ley.  50 ;  Price 
V.  Hill,  1  Lev.  137 ;   Wallis  v.  Squire, 

2  (T.)  Jones,  230;  Stdnyon  y.  Davis,  6 
Mod.  223,  224;  Waldock  y.  Cooper, 
2  Wils.  16 ;  Emery  v.  BarleU,  2  Str. 
827;  Dye  and  Olivers  case,  March, 
117;  Nabob  of  the  Carnatic  v.  East 
India  Company,  I  Ves.  Jr.  370,  388 ; 
8.  C.  as  Nabob  of  Arcot  v.  Tlu  East 
India  Company,  3  Br.  C.  C.  292,  301,- 
Strode  v.  Little,  1  Vern.  59  ;  Cunning- 
ham  V.  Wegg,  2  Br.  0.  C.  241 ;  Jones 
y.  Moldrin^  3  Ley.  141;  Mostyn  v. 
Fabrigas,  1  Cowp.  161, 172 ;  Baynes  v. 
Baynes,  9  Ves.  462;  Attorney -General 
y.  Lord  Hotham,  24  B.  B.  21  (T.  & 
B.  209,  218);  Sheen  y.  RicJHe,  5 
M.  &  W.  175,  181  ;  Tebbutt  v.  Selby, 
6  Ad.  &  El.  786;  Morgan  v.  Seaward, 
46  B.  B.  700  (2  M.  &  W.  544,  561); 
Year  B.  Mich.  85  Hen.  VI.  fol.  1  A. 
pi.  1 ;  Hill  V.  Reardon,  2  Buss.  608, 
630. 
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Babok  Dk  subjects  upon  the  French  Government,  for  the  value  of  the 
property,  movable  or  immovable,  illegally  confiscated  "  {induement 
confisques)  ''  by  the  French  authorities,  as  also  for  the  total  or 
partial  loss  of  their  debts  or  oth^  property,  illegally  detained 
under  sequester,  since  1792."  Next,  the  Treaty  of  20th  November, 
1815,  in  its  ninth  article,  declares  the  necessity  of  executing  the 
fourth  additional  article  of  the  preceding  Treaty.  Finally,  another 
Convention  of  the  date  last  mentioned  begins  with  the  following 
article.  "The  subjects  of  his  Britannic  Majesty  having  claims 
upon  the  French  Government,  who,  in  contravention  of  the  second 
article  of  the  Treaty  of  Commerce  of  1786,  and  since  the  first  of 
January,  1798,  have  suffered  on  that  account"  {pnt  ete  atteints^  a 
cet  igardf  par  les  effeU  de  la  confiscation  &c.)  '^  by  the  confiscations 
or  sequestrations  decreed  in  France,  shall,  in  conformity  to  the 
fourth  additional  article  of  the  Treaty  of  Paris  of  the  year  1814, 
themselves,  their  heirs  or  assigns,  subjects  of  his  Britannic 
Majesty,  be  indemnified  and  paid,  when  their  claims  shall  have 
been  admitted  as  legitimate,  and  when  the  amount  of  them  shall 
have  been  ascertained  according  to  the  forms  and  under  the 
conditions  hereafter  stipulated." 
[279]  At  this  point  one  would  naturally  expect,   if  the   Treaty  of 

Commerce  had  undergone  no  alteration,  that  the  suppliant  should 
set  forth  the  particulars  in  which  its  second  clause  has  been  violated 
in  respect  to  him :  that  is,  that  he  had  been  prevented,  on  the 
rupture  between  the  two  States,  from  removing  his  property  and 
effects.  But  the  first  article  of  the  Convention  No.  7  certainty 
extends  the  operation  of  the  Treaty  of  Commerce  to  cases  of  the 
undue  confiscation  of  the  property  of  his  Britannic  Majesty's 
subjects.  Then  his  allegation  ought  to  have  been  that  his  property 
was  unduly  confiscated ;  and  the  particulars  ought  to  have  been 
shown.  The  spirit  of  the  two  Treaties  combined  seems  to  be  this. 
"  We  have  engaged  to  protect  your  property,  as  long  as  you  reside 
in  France  under  the  Treaty  of  peace.  If  you  shall  make  it  clear 
that  the  Revolutionary  Government  unduly  confiscated  instead  of 
protecting  it,  when  the  rupture  occurred,  we  will  give  you  compen- 
sation for  the  loss  that  has  ensued."  But  the  inquisition  here,  as 
in  its  former  parts,  merely  states  the  facts  that  occurred,  and  leaves 
to  the  Court  the  duty  of  drawing  the  inference  that  the  property 
was  unlawfully  confiscated.  It  does  not  find  that  the  confiscation 
followed  the  rupture,  or  was  caused  by  it :  on  the  contrary,  the 
cause  must  be  collected  from  this  statement  to  have  been  the 
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Bappliant's  violation  of  the  law  of  France  adjudged  by  some  tribunal  Babon  de 
in  that  country.  The  conduct  for  which  the  sentence  was  passed  ®°^"  *  ^^®'* 
was  called  by  the  name  of  "  emigration :  "  how  defined  and 
qualified  by  the  law  we  are  left  in  ignorance.  We  cannot  take 
judicial  notice  of  the  meaning  of  that  word,  nor  pronounce  the  law 
illegal,  or  (in  the  English  phrase)  undue,  unless  it  were  manifest 
that  any  law  which  subjected  any  act  of  emigration  to  *the  penalty  [  •280  ] 
of  confiscation  must  be  in  its  nature  void  when  applied  to  any 
British  subject  residing  in  Prance.  But  this  general  proposition 
cannot  be  maintained,  unless  the  birth  in  England  made  the 
suppliant  so  exclusively  and  indefeasibly  a  British  subject  that  he 
could  not  be  in  any  way  amenable  to  French  law :  and  this  would 
be  inconsistent  with  the  principle  of  local  allegiance  recognized  by 
our  own  law,  and  conformable,  for  aught  we  know,  to  the  law  of 
France.  If  this  law  of  emigration  is  not  proved  to  us  to  be 
absolutely  void  as  against  the  suppliant,  we  find  no  complaint  made 
of  its  being  unlawfully  enforced  by  the  French  tribunal  which 
pronounced  sentence  under  it.  An  inquiry  of  that  nature  would 
indeed  be  singular,  and  would  lead  us  to  the  performance  of 
functions  for  which  we  are  wholly  incompetent.  We  must  constitute 
ourselves  a  Court  of  error  on  points  of  law,  and  a  Court  of  appeal 
in  matters  of  fact,  for  the  revision  of  all  sentences  which  were 
pronounced  against  British  subjects,  after  the  rupture,  for  any 
offence  whatever.  In  the  large  sense  that  must  be  assigned,  for 
this  argument,  to  the  expression  "  indument  conjisqiiis,'*  any  one  of 
them  unjustly  condemned  for  highway  robbery,  whose  attainder 
may  have  drawn  after  it  the  forfeiture  of  his  land,  may  bring 
himself  within  this  clause,  and  entitle  himself  to  full  compensation, 
if  a  Middlesex  jury  shall  now  think  the  conviction  wrong.  What- 
ever we  may  know  historically  of  the  conduct  of  the  Courts  during 
the  Revolution,  we  certainly  should  not  be  justified  in  pronouncing 
their  judgment  wrong  in  any  particular  case  without,  at  least,  some 
direct  proof.  But  here  the  inquisition  itself  records  one  piece  of 
evidence,  without  stating  that  that  was  all  the  evidence  adduced, 
which  goes  far  to  ^establish  what  would  be  commonly  understood  to  [  •28I  ] 
be  a  case  of  emigration :  that  the  Baron  De  Bode  ''took  refuge "  in  the 
Austrian  army,  which  was  at  that  time  invading  the  soil  of  France. 
But,  supposing  now  that  these  doubts  are  groundless,  and  that 
the  suppliant  has  brought  himself  within  the  terms  of  the  Treaty, 
the  next  requisite  is,  to  show  that  he  has  availed  himself  of  its 
provisions.    He  is  to  be  indemnified  and  paid,  when  his  claim  shall 
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Baron  Db  have  been  admitted  to  be  legitimate,  and  when  the  amount  of  it 
shall  have  been  ascertained,  according  to  the  forms  and  under  the 
conditions  stipulated. 

No  statement  appears  in  the  inquisition  that  the  claim  has  been 
admitted  as  legitimate,  or  that  the  amount  has  been  ascertained;  but 
the  contrary  in  both  respects :  and  recourse  must  be  had  to  the  subse- 
quent Treaty  of  1818,  and  the  statute  59  Geo.  lU.  c.  81,  founded 
upon  it,  by  which  the  time  of  preferring  claims  was  extended  for 
those  claimants  who  had  let  slip  the  former  opportunity. 

The  Treaty  is  quoted  in  general  terms  for  its  object ;  and  recites 
that  funds  had  been  provided  for  effecting  it.  The  Act  is  also 
quoted  in  the  inquisition.  The  claimants,  to  whom  the  indulgence 
is  granted,  are  such  persons  as  shall  have  caused  their  names  to  be 
inserted  in  the  register  provided  for  claimants  within  the  period 
prescribed  by  the  Convention  of  1818.  The  suppliant  alleges,  and 
the  inquisition  finds,  that  neither  his  name  nor  his  claim  had  been 
placed  on  this  register  till  after  the  passing  of  the  Act.  He,  there- 
fore, does  not  fall  within  the  enacting  clause ;  and  his  right  to 
receive  the  money  is  shaped  in  a  different  manner. 
[  *282  ]  The  registered  claimants  are,  first,  to  receive  the  ^sums  adjudged 

to  them ;  and  the  Commissioners  of  deposit,  during  the  time  that 
any  capital  remains  in  their  names  unappropriated  to  claimants, 
are  authorized,  on  receiving  directions  from  the  Lords  of  the 
Treasury,  to  part  with  it  for  payment  of  such  claims,  or,  if  they  are 
all  paid,  to  apply  it  to  such  other  purposes  as  the  Lords  of  the 
Treasury  should  direct.  And  the  inquisition  finds  that,  after 
payment  of  all  the  registered  claims  that  have  been  established,  a 
surplus  exceeding  480,000{.  remained  in  the  hands  of  the  Gommis- 
sioners  of  deposit,  out  of  which  200,0002.  were  applied  to  payment 
of  claims,  tendered  too  late  under  the  Convention  of  November,  1815, 
but  admitted  under  the  authority  of  the  Lords  of  the  Treasury : 
and  the  residue  was  paid  into  the  Bank  of  England  on  the 
Government  account  by  direction  of  the  Lords  of  the  Treasury, 
in  pursuance  of  the  Act.  This  is  the  residue,  says  the  suppliant, 
of  the  money  paid  by  the  French  Government  to  the  English,  in 
trust  for  himself  and  the  other  British  subjects  whose  property  was 
unlawfully  confiscated :  and,  as  all  the  other  claims  have  been 
discharged,  I  call  upon  the  English  Government  to  apply  it  towards 
making  good  my  loss. 

We  do  not  see  how  it  is  possible  to  extract  any  claim,  legal  or 
equitable,  out  of  these  circumstances,  to  the  payment  of  any  money. 
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The  amottnt  does  not  appear  to  have  been  ascertained,  nor  the     Baron  Dk 

claim  to  any  amount  established :  nor  do  we  find  that  the  Lords  of 

the  Treasury  have  granted  the  indulgence  with  which  others  have 

been  favoured,  or  even  have  been  requested  to  institute  any  inquiry 

into  the  validity  of  the  Baron*s  claim.    He  might  very  possibly 

have  had  just  ground  for  making  *such  a  request,  and  might       [  *283  ] 

reasonably  have  expected  that  they  should  not  lose  their  control 

over  any  sum  remaining  with  the  Commissioners  of  deposit  till 

such  inquiry  had  been  brought  to  a  close:  but  they  might  have 

lawfully,  and,  perhaps,  with  good  reason,  refused  that  indulgence : 

the  inquiry  might  have  turned  out  unfavourably  to  the  Baron's 

claim:    they  might  have  thought  others  entitled  to  a  preference 

over  him. 

Assuredly,  there  is  no  account  in  which  this  or  any  other  sum 
stands  to  his  credit.  The  Court  is  left,  once  more,  to  draw  an 
important  inference  which  the  suppliant  ought  to  have  drawn  for 
himself,  stating  the  premises  whence  it  flowed.  The  inference 
suggested  is,  that  the  whole  200,000/.  is  virtually  his  :  the  premises 
must  be  that  no  other  claimant  can  possibly  come  in  to  claim  any 
part  of  it.  But  this  fact  is  unknown  to  us,  and  can  by  no  means 
be  deduced  from  the  length  of  time  that  has  elapsed.  The  Baron's 
own  claim,  so  recently  brought  forward,  is  an  example  which 
demonstrates  the  contrary  proposition. 

We  must  not  pass  over  one  of  the  allegations  appearing  in  the 
petition,  which  is  not  affirmed  by  the  finding  in  the  inquisition,  the 
award  made  by  the  Commissioners  in  1822,  rejecting  the  claim, 
and  confirmed  by  the  Privy  Council  on  appeal  in  1828 ;  not  that 
we  conceive  ourselves  at  liberty  to  assume  this  fact  to  be  true,  even 
as  against  the  suppliant  who  states  it,  but  that  we  may  not  be 
supposed  to  have  omitted  all  consideration  of  it.  In  truth,  it 
suggests  a  dilemma  to  which,  as  an  argument,  great  weight  is  due. 
The  inquisition,  the  only  subject  of  our  deliberation,  states  nothing 
on  the  subject.  Then,  either  an  inquiry  has  taken  place  on  *the  [  •284  ] 
suppliant's  application  and  turns  out  unfavourable  to  him,  or  none 
has  taken  place  and  he  is  not  in  a  position  to  ask  for  the  money. 
We  are,  in  either  case,  left  without  the  means  of  seeing  that  the 
surplus  has  been  received  to  his  use  by  any  one. 

Even  if  that  could  be  maintained,  the  question  would  remain, 
whether  her  Majesty  can  be  said  to  have  received  the  money.  This 
is  not  found.  We  cannot  adjudge  the  fact  on  the  allegation  that  it 
was  paid  into  the  Bank  of  England  on  the  Government  account. 
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Baron  De  which  may  be  true,  in  numeroas  modes  of  constraing  language 
80  indefinite,  without  any  participation  of  the  Sovereign  (i).  The 
attempt  to  fix  the  Sovereign,  individually,  from  the  decision  of  my 
brother  Colbbidob  (2)  in  the  Bail  Court,  when  he  discharged  the 
rule  for  a  mandamus  to  the  Lords  of  the  Treasury  to  pay  the  Baron, 
on  the  ground  that  they  were,  in  fact,  the  servants  of  the  Crown  in 
holding  the  money,  cannot  prevfidl.  They  were,  by  the  very  suppo- 
sition on  which  that  rule  was  obtained,  the  servants  of  the  Crown, 
acting  for  the  Crown  in  parting  with  the  money :  and  the  incon- 
gruity of  the  Sovereign  issuing  a  writ  to  the  Sovereign  would  have 
occurred  if  this  Court  had  directed  the  mandamus  to  those  servants. 
This  preliminary  objection  dispensed  with  any  examination  of  the 
others.  It  has  no  bearing  on  the  proof,  required  in  support  of  a 
[  *285  ]  ^petition  of  right,  that  the  Sovereign  has  or  has  had  a  personal 
benefit  from  that  which  is  sought  to  be  received  at  his  hands. 

We  have  thought  it  right  to  express  the  doubts  that  have  been 
felt  among  us  on  some  of  the  earlier  points  alluded  to.  But  on  the 
point  last  mentioned  none  of  us  feel  any  doubt.  We  all  think  that 
this  money  has  not  been  received  by  the  Sovereign,  and,  further, 
that  it  has  not  been  received  to  the  suppliant's  use. 

HiWs  rule  discharged. 
The  Solicitor-GeneraVs  rule  viade  absolute. 

The  following  entry  was  made,  immediately  after  the  verdict 
stated  in  p.  490,  ante. 

"And,  because  the  Court  of  our  said  lady  the  Queen  now  here 
are  not  as  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  day  thereof  is  given  to  the  parties  aforesaid,  until  the 
2nd  day  of  November  in  the  year  of  our  Lord  1844,  before  our 
said  lady  the  Queen,  at  Westminster,  to  hear  their  judgment 
thereupon,  for  that  the  said  Court  of  our  said  lady  the  Queen  here 
are  not  yet  advised  thereof. 

"At  which  day,  before  our  said  lady  the  Queen,  at  Westminster, 
come  as  well  the  said  suppliant  by  his  attorney  aforesaid  as  the 
said  Attorney-General  in  his  own  proper  person.     And,  because 

(1)  The  following  were  among  the  4  Hen.  VIE.  fol.  1  A.  pL  1 ;  Year  B. 

authorities  mentioned  on  this  point:  Mich.  7  Hen.  IV.  foL  33  A.  pi.  20; 

litx  V.  The  Lords  CommiBsioners  of  the  Newland  v.  Attorney -General,  3  Mer. 

Tvfxisury,  4  Ad.  &  El.  286,  298  ;  In  re  684 ;  Mit/ord  v.  BeytiMs,  1  Phil.  Ch. 

liaron  De  Bode,  6  Dowl.  P.  C.  776;  3  Ca.  186;   Oidley  v.  Lord  Falmentcn^ 

Blackst.  Com.  254,  &c. ;  stat.  4  &  5  24  E.  E.  668  (3  Brod.  &  B.  275). 
Will.   IV.   c.    15 ;    Year  B.  Mich.   9  (2)  In  re  Baron  De  Bode,  6  Dowl. 

Hen.  IV.  fol.  4  A.  pi.  17 ;  Year  B.  Hil.  P.  C.  776,  792. 
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the  Court"  &c.  (continaances  by  Curia  advisari  vult^  down  to  2nd     babonDb 

XT  U         -lO-IKTV  Bode'sOabe. 

November,  1815). 

''At  which  day/'  &c.  ''Whereapon,  all  and  singular  the 
premises  being  seen  by  the  Court  of  our  said  lady  the  Queen 
here,  and  fully  understood,  and  mature  deliberation  thereof  being 
had,  it  is  considered,  by  the  *said  Court  here,  that  the  said  [*886] 
suppliant  take  nothing  by  his  petition  aforesaid,  but,  for  his  false 
claim,  be  thereof  in  mercy  &c. :  and  that  the  said  Attomey- 
General  of  our  said  lady  the  Queen  may  go  thereof  without 
day  &c." 


PAINE  V.  The  GUAKDIANS  of  the  POOK  op  the       JJ8*«-^ 
STRAND   UNION.  ^—' 


(8  Q.  B.  326—341 ;  8.  C.  Id  L.  J.  M.  0.  89 ;  10  Jur.  308.) 

The  guardians  of  a  poor  law  union  cannot  bind  themselves  by  an  order, 
not  imder  seal,  for  making  a  survey  and  map  (according  to  the  Parochial 
Assessment  Act,  1836  (6  &  7  Will.  IV.  c.  96),  s.  3)  of  the  rateable  property 
in  a  parish  forming  part  of  the  union :  For  such  an  order  is  not  a  contract 
necessarily  incident  to  the  purposes  for  which  the  guardians  are  made  a 
corporation  by  the  Union  and  Parish  Property  Act,  1835  (5  &  6  Will.  IV. 
c.  69),  s.  7,  and  the  Poor  Law  Amendment  Act,  1842  (5  &  6  Vict.  c.  57),  s.  16 : 
and  it  is  not  intended  by  stat.  6  &  7  Will.  IV.  c.  96,  s.  3,  that  the  guardians 
of  a  union  should  make  themselves  liable  for  the  expenses  of  the  plan. 

Nor  can  the  guardians  bind  themselves  by  a  contract  without  seal  (if  they 
can  in  any  manner  contract)  to  remunerate  a  surveyor  for  attending  as  a 
witness  on  appeal  against  a  parochial  assessment  within  the  union  (1). 

Assumpsit  for  work  and  labour,  care,  diligence,  services,  journeys 
and  attendances,  for  materials,  for  goods  sold  and  delivered,  and 
on  an  account  stated. 

Pleas.  1.  Non  assumpsit.  Issue  thereon.  2.  Payment  and 
acceptance:  verification.  Replication  denying  the  payment  &c. 
Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  Middlesex  sittings  in 
Michaelmas  Term,  1844,  it  appeared  that  the  plaintiff  was  a  sur- 
veyor, and  that  the  guardians  of  the  Strand  Union,  in  November, 
1841,  contracted  with  him,  by  agreement  under  seal,  to  survey  for 
them  the  property  in  the  parish  of  St.  Clement  Danes  in  the  Strand 
Union,  liable  to  poor  rate,  and  to  make  a  plan  and  valuation  (2)  of 

(1)  See  now  Lawford  v.  Billericay  made,   and  that  the    guardians   had 
BurcU  District  Council  [1903]  1  K.  B.  appointed  the  plaintiff  to  make  them. 
772,  72  L.  J.  K.  B.  554.  The   Parochial  Assessment  Act,   6 

(2)  The  agreement  recited  that  the  &  7  Will.  lY.  c.  96,  s.  3,  enacts : 
Poor  Law  Commissioners  had  ordered  *'That  when  it  shall  be  made  to 
such  survey,  plan  and  valuation  to  be  appear  to  the  Poor  Law  Commissioners 
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the  said  property,  with  a  book  of  reference  *(the  plan  to  be  approved 
of  by  the  guardians,  the  Poor  Law  Commissioners  and  the  Tithe 
Commissioners) ;  and  to  make  and  deliver  to  the  goardianB  a 
duplicate  of  the  plan  within  one  month  after  it  should  have  been 
approved  of  by  the  Poor  Law  Commissioners.  It  was  also  a  part  of 
that  agreement  that,  if  either  or  both  of  the  first  two  poor-rates  for 
St.  Clement  Danes,  to  be  made  on  the  said  valuation,  shoald  be 
appealed  against  on  the  ground  of  irregularity,  unfairness  or 
incorrectness  in  the  valuation  &c.,  the  plaintiff  would,  on  three 
days'  notice  from  the  defendants  or  the  overseers  of  the  parish, 
attend  before  the  justices  at  Special  or  Petty  Sessions,  and  at  the 
General  or  Quarter  Sessions  or  any  adjournment  thereof,  as  often 
and  as  long  as  the  matter  of  such  appeal  should  be  heard,  and  give 
evidence  on  the  matter  of  such  objection,  without  being  paid  or 
demanding  any  fee,  reward,  or  compensation  from  the  guardians, 
churchwardens  or  overseers  for  such  attendance,  and  without 
charging  any  expenses  arising  therefrom. 

The  plaintiff  made  and  delivered  the  survey,  plan,  &c.,  according 
to  the  agreement :  they  were  submitted  to  the  Poor  Law  and  Tithe 
Commissioners ;  and  it  was  suggested,  *by  a  communication  from 
the  Poor  Law  Commissioners  to  the  guardians,  that  an  outline  map 
on  a  reduced  scale  should  be  prepared,  showing  the  relative  position 
of  the  several  parts  into  which  the  parish  of  St.  Clement  Danes 
appeared  by  the  plan  to  be  divided.  The  vestry  clerk,  on  behalf 
of  the  guardians,  communicated  that  desire  to  the  plaintiff  (i) ;  and 


by  repreeentation  in  writing  from  the 
board  of  guardians  of  any  union  or 
pariah  under  their  oommon  seal,  or 
from  the  majority  of  the  church- 
wardens" &C.,  *'that  a  fair  and  correct 
estimate  for  the  aforesaid  purposes" 
(see  ss.  1  and  2) '  *  cannot  be  made  with- 
out a  new  valuation,  it  shall  be  lawful 
for  the  Poor  Law  Commissioners, 
where  they  shall  see  fit,  to  order  a 
survey,  with  or  without  a  map  or  plan, 
on  such  scale  as  they  shall  think  *fit, 
to  be  made  and  taken  of  the  messuages, 
lands,  and  other  hereditaments  liable 
to  poor  rates  in  such  parish,  or  in  all 
or  any  one  or  more  parishes  of  such 
a  union,  and  a  valuation  to  be  made 
of  the  said  messuages,  lands,  and 
other  hereditaments,  according  to  their 
annual  value,  and  to  direct  such 
giuutUans  to  appoint  a  fit  person  or 


persons  to  make  and  take  every  such 
survey,  map  or  plan,  and  valuation, 
and  to  make  provision  for  paying  the 
costs  of  every  such  survey,  map  or 
plan,  and  valuation,  either  by  a 
separate  rate  or  by  a  charge  on  the 
poor  rates,  as  they  may  see  fit ;  but  in 
case  of  such  charge  being  made,  then 
provisions  shall  be  made  for  paying 
off  not  less  than  one  fifth  of  the  sum 
chaiged  on  the  rates,  and  such  interest 
as  may  from  time  to  time  be  payable 
in  respect  of  such  charge  or  any  part 
thereof,  in  each  succeeding  year,  till 
the  whole  is  repaid." 

(1)  The  letter  was  as  follows:  **  I 
am  directed  by  the  Board  of  Ouardians 
to  call  your  immediate  attention  to 
the  accompanying  copy  of  a  report 
furnished  by  Captain  Dawson  of  the 
Tithe  Commission  Office  to  the  Poor 


vol..  LXX.] 
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he  prepared  and  delivered  to  the  vestry  clerk  the  reduced  copy,  for 
which  he  charged  82. 8s.  This  formed  no  part  of  the  work  stipulated 
for  in  the  agreement. 

The  plaintiff  attended  at  Sessions  on  appeals  against  the  first 
two  poor-rates  made  after  the  valuation.  The  guardians  were  of 
opinion  that  the  agreement  under  seal  did  not  take  effect  as  to 
attendances  at  Sessions  till  the  valuation,  plan,  &c.»  should  be 
approved  of  by  the  Poor  Law  Commissioners ;  and  they  disclaimed 
the  above  mentioned  attendances :  but,  after  the  approval  of  the 
Commissioners  had  been  obtained,  they  required  the  plaintiff  to 
attend  Special  Sessions,  in  pursuance  of  the  agreement  (i),  on 
appeals  against  the  rates;  such  rates  being  the  first  and  second 
after  the  approval,  but  not  the  first  or  second  after  the  actual 
making  and  delivery  *of  the  valuation.  The  plaintiff  replied,  by 
letter,  that  his  attendance  must  be  without  prejudice  to  his  right 
of  remuneration:  and  he  attended,  but  charged  the  defendants 
122.  128.  in  his  particular  of  demand  for  "attending  appeals  at 
the  Sessions,  Surrey  Street,  since  the  second  rate  made  upon  the 
valuation  prepared  by  the  plaintiff." 

The  plaintiff's  demand  for  the  reduced  plan  &c.  and  attendances, 
and  on  other  accounts,  was  422.  10«.  6d. 

It  was  objected  at  the  trial:  1.  That  the  contract  for  the  reduced 
plan  was  not  comprehended  in  the  original  agreement,  and  there- 
fore did  not  bind  the  guardians,  who,  being  a  corporation,  could 
not  make  such  a  contract  otherwise  than  under  seal.  2.  That  the 
same  objection  applied  to  the  attendances  at  Sessions,  if  they  were 
not  given  under  the  agreement ;  and  that,  on  the  true  construction 
of  that  instrument,  they  were  not  so  given:  and,  further,  that 
neither  a  corporation  nor  any  other  party  could  be  bound  by  con- 
tract to  give  compensation  for  the  attendance  of  a  witness,  beyond 
the  ordinary  allowance  for  expenses.  The  learned  Judge  was  of 
opinion  that  the  guardians  had  misconstrued  the  agreement,  and 
that  the  latter  attendances  had  not  been  given  under  it.  He  also 
thought  that  the  reduced  plan  was  no  part  of  the  subject-matter  of 


Paikb 

V. 

Stbahd 
(Jkiok. 


Law  CommiflBioners ;  and  I  am  tp 
inform  you  that  any  oorreotionB  you 
may  be  desirous  of  making  in  the 
plans  must  be  made  only  at  this 
office,  the  Board  not  feeling  warranted 
in  parting  with  the  plans  after  the 
payment  made.    I  am/'  &c. 

(I)  Notice  was  served,  beginning  as 
foUows:    **  Notice  is  hereby  given," 


&o.,  "that  you  are  required  by  the 
guardians,"  &c.  **  personally  to  attend, 
pursuant  to  the  provisions  contained 
in  a  certain  contract  in  writing  entered 
into  between  you  and  the  said  guar- 
dians, bearing  date,"  &o.,  "at  a  Special 
Session  "  &c.,  "  to  be  held" &c.,  "  and 
at  any  and  every  adjournment  of  such 
Special  Session ,  and  give  evidence"  &c. 


[  •329  ] 
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Pajks       the  agreement.    He  reserved  the  other  points,  and  left  it  to  the 

Strand      j^ury  to  say  whether  the  reduced  plan  had  been  made,  and  the 

Union.       attendances  now  in  question  given,  at  the  request  of  the  guardians, 

for  a  compensation,  and  what  compensation  was  reasonable.     The 

jury  thought  the  plaintiff  entitled  to  recover  on  both  demands. 

Verdict  for  plaintiff;  damages  (assessed  in  separate  sums)  2S2.  2s. 

[  *330  ]  Piatt,  in  the  ensuing  Term,  obtained  a  rule  to  show  *caase  why 

a  new  trial  should  not  be  had,  or  (according  to  leave  reserved) 

why  a  nonsuit  should  not  be  entered.     In  Michaelmas  vacation, 

1845  (1), 

WiUmore  showed  cause : 

First,  the  guardians  may  be  sued  by  that  name,  but  are  not  such 
a  corporation  as  may  exempt  itself  from  liability  on  contracts  not 
under  seal.  Stat.  5  &  6  Will.  lY.  c.  69,  s.  7  (2)  enacts  that  the 
guardians  of  every  union  shall  "  from  the  day  of  their  first  meeting 
as  a  board  become  or  be  deemed  to  have  become,  and  they  and  their 
successors  in  office  shall  for  ever  continue  to  be,  for  all  the  purposes 
of  this  Act,  a  corporation."  The  purposes  are  those  pointed  out  by 
the  title  of  the  Act,  which  is  passed  ''to  facilitate  the  conveyance  of 
workhouses  and  other  property  of  parishes  "  and  unions.  Sect.  7 
[  *S3i  ]  goes  on  to  *enact  that  "  as  such  corporation  "  the  guardians  are 
empowered  "  to  accept,  take,  and  hold  "  lands  &c.  for  the  benefit  of 
such  union  or  parish,  to  "  use  a  common  seal,"  and  by  their  corporate 

(1)  December  9th.  Before  Lord  their  successors  in  office  shall  for  ever 
Denman,  Ch.  J.,  Patteson  and  Wight-  continue  to  be,  for  all  the  purposes  of 
man,  JJ.  this  Act,  a  corporation,  by  the  name 

(2)  Stat.  5  &  6  Will.  lY.  c.  69,  **to  of  the  Ghiardians  of  the  poor  of  the 
facilitate  the  conveyance  of  work-  union  (or  of  the  parish  of  ) 
houses  and  other  property  of  parishes  in  the  county  of  ;  and  as  such 
and  of  incorporations  or  unions  of  corporation  the  said  guardians  are 
parishes  in  England  and  Wales,"  hereby  empowered  to  accept,  take,  and 
enacts  as  follows.  hold,  for  the  benefit  of  such  union  or 

Sect.  7.  *'  And  for  the  mora  easy  parish,  any  buildings,  lands,  or  here- 
execution  of  the  purposes  of  this  Act,  ditaments,  goods,  effects,  or  other 
and  of  the  laws  relating  to  the  poor,  property,  and  may  use  a  common 
be  it  enacted,  that  the  guardians  of  seal ;  and  they  are  further  empowered 
the  poor  of  e veiy  union  already  formed  by  that  name  to  bring  actions,  to  prefer 
or  which  hereafter  shall  be  formed  by  indictments,  and  to  sue  and  be  sued, 
virtue  of  the  aforesaid  Act*'  (4  &  5  and  to  take  or  resist  all  other  pro- 
Will.  lY.  c.  76),  **  and  of  every  parish  oeedings  for  or  in  relation  to  any  such 
placed  under  the  control  of  a  board  of  property,  or  any  bonds,  contracts, 
guardians  by  virtue  of  the  said  Act,  seciuities,  or  instruments  given  or  to 
shall  respectively  from  the  day  of  their  be  given  to  them  in  virtue  of  their 
first  meeting  as  a  board  become  or  be  office." 
deemed  to  have  become,  and  they  and 
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name  to  bring  and  defend  actions.    It  would  not  have  been  necessary  Pad^e 

to  specify  these  incidents,  if  they  had  been  made  a  corporation  for  sti^nd 

all  purposes.     Stat.  5  &  6  Vict.  c.  57,  s.  16  (i)  contains  similar  Union. 
provisions,  leading  to  the  same  inference. 

(Pattbson,  J. :  The  former  statute,  s.  7,  enacts  that,  "  for  the  more 
easy  execation  of  the  purposes  of  this  Act,  and  of  the  laws  relating 
to  the  poor,"  the  guardians,  as  a  corporation,  may  take  lands  and 
use  a  seal,  and  that  they  may  sue  and  be  sued  in  respect  of 
property  before  described,  or  any  bonds,  contracts,  securities  or 
instruments  given  or  to  be  given  to  them.) 

It  is  said  that  they ''  are  further  empowered  by  that  name  "  (not  as 
a  corporation)  "  to  sue  and  be  sued  "  &c.  When  it  was  suggested, 
in  Mayor  of  Ludlow  v.  Charlton  (2),  that  '*  actions  may  be  main- 
tained against  a  board  of  guardians,*'  Bolfe,  B.  said  :  "  They  are 
only  corporations  for  particular  purposes." 

Secondly,  assuming  the  defendants  to  be  such  a  corporation  as 
may  allege  that  its  contracts  ought,  ordinarily,  to  be  under  seal, 
the  defence  is  not  open  in  the  present  case.  These  are  contracts, 
for  a  small  ^pecuniary  consideration,  actually  executed,  on  the  [  *332  ] 
request  of  the  guardians ;  the  plan  and  valuation,  at  least,  were 
things  within  the  ordinary  scope  of  their  business ;  and  the  reduced 
plan  was  subsidiary  to  these.  The  preparing  of  such  documents, 
when  wanted,  was  among  the  matters  of  daily  necessity  in  the 
affairs  of  a  corporation,  which  may  be  contracted  for  without  seal. 
The  case,  therefore,  is  within  the  authority  of  Beverley  v.  Lincoln 
Gas  Company  (8),  Church  v.  Imperial  Oas  Company  (4),  and  De 
Grave  v.  Mayor  <tc.  of  Monmouth  (5).  The  case  (cited  in  making 
this  motion)  of  Arnold  v.  The  Mayor  of  Poole  (6)  differed  materially : 
the  sum  claimed  was  large,  and  the  transactions  not  in  the  common 
course  of  business.     The  same  observations  apply  to  Mayor  of 

(1)  Stat.   6  &  6  Vict.  c.  57,   '*To  the  union  or  parish  respectiyely  for 

eontmue  until  the  Slat  day  of  July,  which  they  may  act,  any  lands,  build- 

1847,  and  to  the  end  of  the  then  next  ings,  goods,  effects,  or  other  property 

session  of  Parliament,  the  Poor  Law  as  a  corporation,  and  in  all  cases  to 

Commission;    and   for    the    further  sue  and  be  sued  in  their  corporate 

amendment  of  the  laws  relating  to  the  name." 
poor  in  England,"  enacts:  (2)  55  B.  B.  794  (6  M.  &  W.  815, 

Sect.  16.  **That  it  shall  be  lawful  819). 
for  eveiy  board    of   guardians  con-  (3)  45  B.  B.  626  (6  Ad.  &  El.  829}. 

stituted  under  the  said  first  recited         (4)  45  B.  B.  638  (6  Ad.  &  £1.  846). 
Act"   (4   &  6  Will.  IV.  c.  76)   **to  (5)  4  Car.  &  P.  111. 

accept,  take,  and  hold,  on  behalf  of         (6)  61  B.  B.  664  (4  Man.  &  G.  860). 
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Paihb       Ludlow  V.  Charlton  (i).    The  exceptions  to  the  rale  requiring  a- 
Stramd      sealed  contract  were  fully  admitted  by  the  Court  of  Common  Plea& 
Ukiok.       Jjj  2%^  Fishmongers'  Company  v.  Robertson  (2),  though  the  businesfr 
done  in  that  case  did  not  fall  within  them. 

Thirdly,  the  action  lay  for  attendances  at  the  Sessions.  The 
guardians,  in  their  agreement,  had  recognized  such  attendanoes  a& 
being  a  subject  of  compensation  but  for  the  express  stipulation 
therein  made ;  and,  after  that  had  ceased  to  operate,  they  must  be 
taken  to  have  impliedly  promised  compensation  when  they  required 
further  attendances.  In  Collins  v.  Oodefroy(s)  it  was  held  that 
remuneration  for  loss  of  time  in  attending  as  a  witness  could  not 
[  *383  J  be  recovered  in  an  action  ;  but  there  the  ^plaintiff  had  been  sub- 
poenaed and  was  bound  to  attend  ;  and  the  decision  turned  on  that 
fact.  But  the  case  is  different  where  the  witness  is  under  no 
compulsion  to  attend.  Attorneys  and  medical  men  have  always- 
had  a  remuneration  for  their  loss  of  time  in  appearing  as 
witnesses.    *    *    * 

[  884  ]  E.  V.  Williams  and  Pashley,  contra  : 

First,  the  defendants  are,  for  general  purposes,  a  corporation. 
Stat.  5  &  6  Will.  lY.  c.  69,  s.  7,  gives  them  the  incidents  of  one  ; 
successors,  a  common  seal,  and  a  corporate  name.  Some  super- 
fluous words  {**  for  the  more  easy  execution  "  &c.),  which  are  added, 
cannot  control  the  substantive  enactment.  The  doctrine  as  to  the- 
creation  of  a  body  corporate  by  implication  is  explained  by  the  case 
of  Sutton's  Hospital  (4)  and  The  Conservators  of  the  River  Tone  v. 
Ash  (5). 

Secondly,  assuming  that  the  defendants  are,  in  the  general 
sense,  a  corporation,  they  could  not  contract  by  parol  for  the  work 
and  services  in  question,  because  the  contract  did  not  relate  to  a 
purpose  for  which  the  corporation  was  created.  In  this  respect 
the  case  differs  from  Beverley  v.  Lincoln  Gas  Company  (6),  where, 
though  the  Court  intimated  generally  that  a  corporation  "  may  be  a 
party  to  an  agreement  not  under  seal,  at  least  for  the  purpose  of 
suing  on  it ;  and  it  would  be  rather  strong  to  deny,  at  the  same 
time,  that  it  could  be  a  party  to  it  for  the  purpose  of  being  sued  on 
it "  (7)  (a  proposition  going  farther  than  was  necessary,  and  noi 

(1)  65  E.  R.  794  (6  M.  &  W.  815).  See  Jefferya  ▼.  Gurr,  36  B.  B.  369  (2 

(2)  63  B.  B.  242  (5  Man.  &  G.  131).  B.  &  Ad.  833).    Also  Tear  B.  Hil.  :^ 

(3)  35  B.  B.  496  (1  B.  &  Ad.  950).  Hen.  VII.  fol.  13  A.  pi.  16. 

(4)  10  Co.  Bep.  23  a,  30  b.  (6)  45  B.  B.  626  (6  Ad.  &  £1.  829\ 

(5)  34  B.  B.  441  (10  B.  &  C.  349).    (7)  45  B.  B.  683  (6  Ad.  &  EL  839). 
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borne  out  by  tbe  authorities),  yet  they  finally  gave  judgment  on  the 
ground  that  the  contract  before  them  was  essential  to  the  purposes 
for  which  the  corporation  was  created.    This  seems  to  have  been 
^considered  the  principle  of  the  decision  when  it  was  referred  to  in 
Church  V.  Imperial  Gas  Company  (i)  and  in  Qibson  v.  East  India 
Company  (2) ;  and  the  rule  of  law  *laid  down  in  the  latter  case  was 
limited  accordingly.    Preparing  a  plan  with  a  view  to  the  proper 
asBessing  of  a  poor  rate  is  not  essential  to  the  purposes  of  a  board 
of  poor-law  guardians :  it  forms  no  part  of  their  general  duties, 
though  they  are  required  to  prepare  such  plan  if  called  upon,  under 
a  particular  enactment.     The  Court  of  Exchequer,  in  Mayor  of 
Ludlow  V.  Charlton  (8),  expressly  recognized  the  doctrine,  stated  in 
Church  V.  The  Imperial  Oas  Company  (4),  that  the  rule  forbidding 
corporations  to  contract  without  seal  is  subject  to  exceptions  on  the 
principle  of  "  convenience,  amounting  almost  to  necessity,"  where 
its  application  "  would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  corporation  was  created : " 
and,  in  the  former  case,  Bolfe,  B.,  delivering  the  judgment  of  the 
GoiTBT,  adverted  to  the  corporations  established  in  modem  times 
for  the  purpose  of  carrying  on  speculations  in  trade,  and  said  (6)  : 
*'  Where  the  nature  of  their  constitution  has  been  such  as  to  render 
the  drawing  of  bills,  or  the  constant  making  of  any  particular  sort 
of  contracts  necessary  for  the  purposes  of  the  corporation,  there 
the  Courts  have  held  that  they  would  imply  in  those  who  are, 
according  to  the  provisions  of  the  charter  or  Act  of  Parliament, 
carrying  on  the  corporation  concerns,  an  authority  to  do  those  acts, 
without  which  the  corporation  could  not  subsist.     This  principle 
will  fully  warrant  the  recent  decision  of  the  Court  of  Queen's  Bench 
in  Beverley  v.  Lincoln  Oas  Light  and  Coke  Company "  (6).     The 
principle,  however,  is  inapplicable  to  the  present  case.     Similar 
language  was  used  by  the  Court  of  Common  Pleas  in  Arnold  v. 
The  *Mayor  of  Poole  (7),  where  the  doctrine  of  Mayor  of  Ludlow  v. 
Charlton  (8)  was  referred  to  and  adopted.     Nor  was  it  departed  from 
in  The  Fishmongers^  Company  v.  Robertson  (9).     That  case  did  not 
proceed  upon  the  ground  that  a  corporation  is  liable  on  a  contract 
if  executed,  which  could  not  be  enforced  if  executory  (a  distinction 


(1)  45  £.  B.  638  (6  Ad.  &  £1.  846, 
859). 

(2)  60  E.  E.  688  (5  Bing.  N.  C.  262, 
270). 

(3)  55  B.  B.  794  (6  M.  &  W.  815). 

(4)  45  B.  B.  638  (6  Ad.  &  £1. 861). 


(5)  55  B.  B.  799  (7  M.  &  W.  821). 

(6)  45  B.  B.  626  (6  Ad.  &  £1.  829). 

(7)  61  B.  B.  664  (4  Man.  &  G.  860, 
895). 

(8)  55  B.  B.  794  (6  M.  &  W.  815). 

(9)  63  B.  B.  242  (5  Man.  &  G.  131). 


Paxkb 
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[  •837  ] 


taken  in  East  London  Water  Works  Company  v.  Bailey  (i),  bat 
rejected  in  Church  v.  Imperial  Gas  Company  (2)  and  several  other 
cases)  :  the  ground  of  decision  was,  that  the  defendants,  having 
received  the  benefit  of  the  contract  at  the  bands  of  the  corporation, 
could  not,  when  sued  upon  it  by  them,  allege  that  it  was  not 
mutually  binding,  and  that  the  corporation  would  not  have  been 
legally  liable  upon  it  at  the  suit  of  the  defendants.  Tindal,  Gh.  J. 
said  there  (3) :  ''  The  cases  referred  to  on  guarantees  (see  particularly 
the  judgment  in  Kennaway  v.  Treleavan  (4),  and  on  the  Statute  of 
Frauds,  where  the  contract  has  been  signed  by  the  defendant  only 
and  not  by  the  plaintiff,  but  allowed  to  be  enforced  by  action, 
notwithstanding  the  objection  of  a  want  of  mutuality,  tend  strongly 
to  support  the  principle  on  which  we  consider  the  present  action 
inaintainable."  The  only  point  in  which  this  Court  has  differed 
from  the  others  on  the  present  subject  has  been  by  ascribing  (in 
Beverley  v.  Lincoln  Gas  Company  (5)  the  liability  of  corporations  to 
reciprocal  obligation,  in  a  manner  which  the  other  authorities  do 
not  sanction.  The  case  of  guarantee  shows  that  such  reciprocity 
is  not  essential.  The  party  taking  a  guarantee  for  goods  *to  be 
supplied  need  not  bind  himself  to  supply  them. 

(Patteson,  J. :  There  is  a  suspended  contract  on  his  part.  He  is 
not  obliged  to  furnish  the  goods;  but  the  contract  of  guarantee 
cannot  come  into  operation  till  he  has  done  so. 

Lord  Denman,  Gh.  J. :  There  is  a  provisional  mutuality. 

WiOHTMAN,  J. :  It  is.  If  you  supply,  I  will  be  responsible.) 

The  question  here  is,  strictly,  whether  the  case  is  brought  within 
any  of  the  exceptions  to  the  general  rule  as  to  contracts  by  corpora- 
tions :  and  the  only  one  that  could  be  supposed  applicable  is  that 
which  allows  parol  contracts  for  things  essential  to  the  purposes  of 
the  corporation. 

(WiOHTMAN,  J.:  Do  not  you  put  this  too  narrowly?  Tinoal, 
Gh.  J.,  in  Gibson  v.  East  India  Company  (6)  speaks  of  the  modem 
exceptions  as  established  where  the  contract  is  one  of  which  the 
allowance  is  necessary  for  *'  or  incidental  to  *'  the  purposes  of  the 
corporation.) 


(1)  4  Bing.  283. 

(2)  45  R.  E.  638  (6  Ad.  &  El.  860). 

(3)  63  B.  B.  275  (5  Man.  &  G.  195}. 

(4)  52  R.  E.  808  (5  M.  &  W.  498, 


501). 

(5)  45  B.  B.  626  (6  Ad.  &  £L  829, 
839). 

(6)  50  B.  R.  688  (5  Bing.  N.  €•  270). 
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The  law  is  not  so  laid  down  in  Mayor  of  Ludlow  v.  Charlton  (i),  or       Paikb 

Arnold  v.  The   Mayor  of  Poole  (2),  Church  v.  Imperial  Oas  Com-      st^nd- 

i>««y  (8)>  and  other  leading  cases  (4).    Almost  any  act  of  a  board  of      Union. 

guardians  may  be  deemed  incidental  to  the  purposes  of  their 

appointment.    But  the  making  of  surveys  and  maps  is  an  object 

quite  beside  their  original  and  regular  functions ;  and  stat.  6  &  7 

Will.  IV.  c.  96,  s.  3,  requires  this  to  be  done  under  the  direction  of 

the  Poor  Law  Commissioners,  after  the  guardians  (if  they  interfere 

"^in  such  a  matter)  shall  have  certified  under  their  common  seal      C  *^^^  1 

that  the  work  is  necessary. 

(Patteson,  J. :  By  sect.  3,  a  rate  is  to  be  laid  for  paying  the 
expenses.  It  seems  difficult  to  say  that  any  thing  for  which 
they  may  require  a  rate  is  not  essential  to  the  purposes  of  their 
incorporation.) 

It  cannot  therefore  be  assumed  that  they  may,  at  their  discretion, 
give  an  order  for  such  a  thing  without  affixing  their  seal.  By 
sect.  S  the  Legislature  seems  to  contemplate  that  the  maker  of  the 
survey  shall  not  bring  an  action  at  all,  but  shall  be  paid  in  the 
manner  there  pointed  out. 

(Pattbson,  J. :  That  was  suggested  at  the  trial ;  but  I  thought  it 
could  hardly  have  been  meant  that  his  remedy  should  be  confined 
to  a  process  running  over  five  years.) 

If  the  guardians  are  to  become  liable  in  an  action,  the  Legislature 
must  be  taken  to  intend  that  they  shall  become  so  by  the  ordinary 
means  applicable  to  the  state  of  things  created  by  the  statute: 
Murray  v.  The  East  India  Company  (5). 

(Lord  Dbnman,  Ch.  J.  mentioned  De  Grave  v.  Mayor  dtc.  of 
Monmouth  (e).) 

(1)  55  B.  E.  794  (6  M.  &  W.  821,  278  (3  B.  &  Aid.  1);  Manhy  v.  Long, 
822).  3  Ley.  107 ;  Bex  v.  Bigg,  3  P.  Wms. 

(2)  61  R  B.  664  (4  Man.  &  O.  895).  419;    2    Kent's    Commentaries,  290, 

(3)  45  E.  E.  638  (6  Ad.  &  El.  861).  291,  and  note  (6),  ibid,  and  298  (ed. 

(4)  Pa«^%  cited,  as  illustrating  this  New  York,  1840).  See  also  Hall  y. 
part  of  the  subject  (in  addition  to  the  The  Mayor  Ac,  of  Swansea,  64  R  B. 
cases  mentioned  in  thetext),  the  judg-  564  (5  Q.  B.  526). 

ment  of  this  CJourt  in  Yarhorough  v.  (5)  24  B.  B.  325  (5  B.  &  AW.  204, 

The  Bank  of  England,  14  R  B.  272  210). 

(16  East,  6) ;  Broughton  y.  The  Man-  (6)  4  Car.  &  P.  111. 

cheder  Waterworks  Company,  22  R  B. 
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paimb       That  case  is  inconsistent  with  Amdd  v.  The  Mayor  of  Poole  (i) ;  and 
Strand      the  correctness  of  the  ruling  may  be  questioned. 
Union.  rpj^^  expenses  of  attendance  at  Sessions  cannot  be  claimed. 

(Pattbsok,  J. :  The  plaintiff  might  have  refused  to  attend  without 
payment  or  an  undertaking  by  deed.) 

(The  GouBT  declined  to  hear  this  point  further  argued.) 

Cur.  adv.  rult. 

Lord  Dbnman,  Ch.  J.,  in  the  vacation  after  this  Term  (February 
12th),  delivered  the  judgment  of  the  Coubt  : 

[  339  ]  This  was  an  action  of  assumpsit  for  work  and  labour,  to  which 

the  defendants  pleaded  the  general  issue.  At  the  trial,  it  appeared 
that  the  defendants,  who  are  a  corporate  body  by  stats.  5  &  6 
Will.  IV.  c.  69,  s.  7,  and  5  &  6  Vict.  c.  67,  s.  16,  had,  by  direction 
of  the  Poor  Law  Commissioners  under  stat.  6  &  7  Will.  IV.  c.  96,  s.  3, 
proceeded  to  make  a  survey  and  map  of  the  parish  of  St.  Clement 
Danes,  one  of  the  parishes  comprised  in  the  Strand  Union.  An 
agreement  under  seal  was  entered  into  between  the  defendants  and 
the  plaintiff  for  making  such  plan  and  survey;  and  they  were  accord- 
ingly made :  but  afterwards  it  became  desirable  that  a  reduced  plan 
should  be  made;  for  which  a  verbal  order,  not  under  seal,  was 
given  to  the  plaintiff. 

The  action  was  brought  for  the  price  of  such  reduced  plan,  and 
also  for  the  attendances  of  the  plaintiff  as  a  witness  at  some  Special 
Sessions  of  justices.  At  the  trial  it  was  objected  that  the  order  for 
the  reduced  plan,  not  being  under  seal,  was  not  binding  on  the 
defendants  by  reason  of  their  corporate  character ;  that  the  same 
objection  applied  to  the  attendances  before  justices ;  and,  further, 
that  no  person  was  by  law  entitled  to  compensation  for  such  attend- 
ance in  any  case.  The  objections  were  overruled,  leave  being  given 
to  move  for  a  nonsuit;  and  the  jury  found  a  verdict  for  the  plaintiff 
for  separate  sums  on  each  demand.  A  rule  nisi  for  a  nonsuit 
having  been  obtained,  the  demand  for  attendances  was,  upon  cause 
being  shown,  abandoned ;  and  the  sole  question  now  for  consideration 
relates  to  the  demand  for  the  reduced  plan. 

The  general  rule  is  not  denied,  that,  in  order  to  make  a  contract 

binding  upon  a  corporate  body,  it  must  be  under  seal.    To  this  rule, 

[  *340  ]      however,  there  are  no  doubt  *some  exceptions :  and  several  cases 

(1)  61  B.  B.  664  (4  Man.  &  G.  860).  See  Reg.  y.  Matfor  of  Stamford,  6 
a  B.  433. 
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were  cited  apon  the  argument  to  show  that  the  present  case  comes 
within  the  principles  on  which  such  exceptions  rest.  Perhaps  the 
case  which  went  farthest  is  that  of  Beverley  v.  Lincoln  Gas  Com- 
pany (1),  which,  however,  will  be  found  on  examination  to  be  within 
the  exceptions  which  have  been  uniformly  laid  down.  The  reason 
for  the  general  rule,  and  the  propriety  of  adhering  to  it,  are  fully 
explained  in  the  judgment  of  the  Court  of  Exchequer  in  the  case  of 
The  Mayor  of  Ludlow  v.  Charlton  (2),  in  which  that  Court  expressed 
its  full  concurrence  with  this  Court  in  respect  to  the  exceptions  to 
the  rule  as  stated  in  Church  v.  Imperial  Gas  Company  {z).  And 
the  same  law  was  laid  down  by  the  Court  of  Common  Pleas  in 
Arnold  v.  The  Mayor  of  Poole  (4)  and  The  Fishmongers*  Company  v. 
Robertson  (6). 

Now,  if  the  present  case  be  within  any  exception  to  the  rule,  it 
must  be  that  which  excepts  contracts  which  are  necessarily  incident 
to  the  purposes  and  objects  for  which  the  corporation  was  created, 
as  the  drawing  and  accepting  bills  to  a  trading  company  or 
the  purchase  of  coal  and  machinery  to  a  gas  company.  Let  us 
then  try  this  contract  by  such  criterion.  The  defendants  are  incor- 
porated for  the  purpose  of  managing  and  conducting  the  relief  and 
maintenance  of  the  poor  within  several  parishes  formed  into  a 
union.  The  expenditure  of  the  money  collected  for  those  purposes 
is  entrusted  to  them ;  but  they  have  nothing  to  do  with  the  making 
rates  on  the  respective  parishes,  or  collecting  them  when  made. 
*The  plan  in  question  was  ordered  by  the  Poor  Law  Commissioners 
under  the  third  section  of  stat.  6  &  7  Will.  lY.  c.  96,  on  the 
representation  of  the  defendants,  at  the  request  of  the  parish  of  St. 
Clement  Danes.  This  was  not  quite  regularly  done  under  that  Act; 
for  it  is  plain  that  the  representation  ought  to  have  been  made 
direct  by  the  parish  authorities  to  the  Poor  Law  Commissioners. 
The  plan  was  wanted  in  order  to  enable  a  fair  and  correct  estimate 
to  be  made  of  the  net  value  of  the  hereditaments  rated  in  that 
parish :  the  other  parishes  in  the  union  had  nothing  to  do  with  it, 
nor  were  in  any  way  benefited  by  it ;  so  that  the  making  the  plan 
cannot  have  been  in  any  way  incident  to  the  purposes  for  which  the 
defendants  were  incorporated,  which  purposes  related  to  the  whole 
union ;  the  defendants  having  no  power  to  act  as  a  corporation  in 
matters  confined  to  any  particular  parish. 


Paine 

Strand 
Union. 


[  '341  ] 


(1)  45  B.  B.  626  (6  Ad.  &  El.  829). 

(2)  6  M.  &  W.  816. 

(3)  45  B.  B.  638  (6  Ad.  &  El.  846). 

B.R. VOL.  LXX. 


(4)  61  B.  B.  664  (4  Man.  &  G.  860). 

(5)  63  B.  B.  242  (5  Man.  &  G.  131). 
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Patnb  The  same  third  section  provides  for  the  mode  in  which  the  costs 

Stbamo      of  such  survey  and  plan  shall  be  paid  ;  which,  perhaps,  is  not  very 
Union.       ^^^  ^  understand :  but  it  is  plain  that  the  Legislature  did  not 

intend  the  guardians  of  the  union  to  make  themselves  liable  for  the 

amount. 
Under  these  circumstances,  we  are  of  opinion  that  this  case  is 

not  within  the  exceptions  to  the  general  rule  as  to  contracts  by 

bodies  corporate,  and  that  the  rule  for  a  nonsuit  must  be  made 

absolute. 

Rule  absoltUe. 


1M6.  MARY  SHORT  v.  STONE  (l). 

Jan.  20. 
(8  Q.  B.  358—370 ;  a  C.  15  L.  J.  a  B.  143 ;  10  Jur.  245.) 

[  358  J  jj^  ^  declaration  for  breach  of  promise   to  marry  plaintiff  within   a 

reasonable  time  after  request  by  her,  if  the  count  shows  that  the  defendant, 
after  promise  and  before  action  brought,  married  a  person  other  than  the 
phuntiff,  request  is  not  a  necessary  averment :  and  a  plea  to  such  count, 
alleging,  as  new  matter,  that  request  was  not  made,  is  no  defence. 

The  declaration,  ayerring  defendant's  marriage  to  such  other  person, 
need  not  show  that  the  person  is  still  living. 

So  held,  on  demurrer  to  a  plea  which  stated,  by  way  of  confession  and 
avoidance,  that  plaintiff  did  not,  at  any  time  before  action  brought,  request 
defendant  to  marry. 

Assumpsit.  The  declaration  stated  that  heretofore,  to  wit  on 
&c.,  "in  consideration  that  the  plaintiff,  being  then  unmarried,  at 
the  request  of  the  defendant,  had  then  promised  the  defendant  to 
marry  him  the  defendant,  he  the  defendant  then  promised  the 
plaintiff  to  marry  her  within  a  reasonable  time  next  after  he  should 
be  thereunto  requested  by  the  plaintiff  so  to  do  ;  and  the  plaintiff 
avers  that  she,  confiding  in  the  said  promise  of  the  defendant,  hath 
always  hitherto  remained  and  continued,  and  still  is,  sole  and 
unmarried,  and  was  always,  from  the  time  of  the  making  of  her 
said  promise  until  the  marriage  of  the  said  defendant  as  hereinafter 
mentioned,  ready  and  willing  to  marry  the  defendant,  whereof  the 
defendant  hath  always  had  notice :  yet  the  defendant,  disregarding 
his  said  promise,  after  the  making  thereof  and  before  the  com- 
mencement of  this  suit,  to  wit  on"  &c., "  wrongfully  and  injuriously 
married  a  certain  other  person,  to  wit  one  Edith  Collins,  contrary 
to  his  said  promise :  to  the  damage  "  <&c. 

Plea  2  (2).     **  Defendant  says  that  he  was  not  at  any  time  before 

(1)  Cited    Hochiter  v.   De  la   Tour      7  Ex.  112,  41  L.  J.  Ex.  79.— A.  C. 
(1853)  2  E.  &  B.  688,  22  L.  J.  Q,  B.  (2)  The  other  pleas  wero :    1.  Aon 

4 05,  and  Fro$t  v.  Knight  (1872)  L.  B.      uBsumpttL    Issue  thereon.     3.   Thut, 
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the  commencement  of  this  suit  requested  by  the  plaintiff  to  marry       shobt 
her  according  to  his  said  promise  in  that  behalf.'*    Verification.  stons. 

Demurrer,  assigning  for  causes,  among  others,  that  the  plea  [359] 
confesses,  but  does  not  sufficiently  avoid,  and  defendant  has  therein 
alleged  a  fact  wholly  immaterial  to  the  merits :  ''  for,  inasmuch  as 
it  appears  by  the  declaration  that  the  defendant,  before  the  com- 
mencement of  this  suit,  had  married  another  person,  the  plaintiff 
need  not  nor  ought  not  to  have  requested  the  defendant  to  marry 
her.''  Also,  that  the  plea  "  tenders  too  large  and  an  insufficient 
issue,  to  wit  whether  a  request  were  made  before  the  commence- 
ment of  this  suit;  whereas,  if  the  request  be  material  at  all,  it 
should  have  been  alleged  not  to  have  been  made  before  the 
marriage  of  the  defendant:  for,  if  the  plaintiff  were  to  traverse 
the  allegation  as  it  now  stands  in  the  said  plea,  and  the  same 
should  be  found  for  her,  still  it  would  not  show  conclusively  that 
she  was  and  is  entitled  to  maintain  her  action,  as  it  would  be  con- 
sistent with  the  said  issue,  and  verdict  thereon,  that  the  request 
found  to  have  been  made  by  the  plaintiff  was  after  the  said  marriage, 
and  between  it  and  the  commencement  of  this  suit."  Also  that  the 
plea  should  have  concluded  to  the  country. 

Joinder  in  demurrer. 

Peacock,  for  the  plaintiff : 

The  want  of  a  request  is  immaterial,  since  it  appears  that  the 
defendant  had  put  it  out  of  his  own  power  to  comply  with  the 
request,  if  made.  This  case  was  before  the  Court  in  last  Hilary 
Term,  the  plaintiff  having  signed  judgment  on  the  ground  that  the 
plea,  denying  a  request,  was  not  issuable,  and  the  defendant  was 
under  terms  to  plead  issuably.  Wiohtmak,  J.  set  that  judgment 
aside;  and  a  motion  was  made  here  to  rescind  his  order.  The 
declaration  did  then  aver  a  request ;  and  the  Goubt  intimated  an 
opinion  that  *the  averment  of  nonperformance  on  request  was  one  [  *860  ] 
distinct  breach,  and  the  averment  that  the  defendant  had  married 
another  person  was  a  second,  and  that  a  material  traverse  might  be 
taken  upon  either  (i).      The  learned  *  Judge's  order  was  upheld;       [  *36i  ] 

before    breach,    and    before     action  accordingly    rescinded :    yerification. 

brought,  to  wit  on  Ac,  plaintiff  and  Beplication,   denying  the   agreement 

defendant  mutually  agreed  that  the  and  rescinding.    Issue  thereon, 

contract  should  be  rescinded,  and  they  (1)  The    declaration,   as  originally 

be  respectively  discharged   &c.,   and  framed,  after  the  allegation  of  notice 

they  ^d  then  respectiyely  discharge  to  defendant  of  plaintiff's  readiness, 

each  other  &c.,  and  the  contract  was  went  on  as  follows:  *' And  although 

88—2 
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8H0BT  and  the  plaintiff  then  amended  the  declaration,  leaving  it  in  its 
Stove.  present  form.  That  form  is  good,  according  to  Harrison  v.  Cage 
and  wife  (i),  where  the  plaintiff  declared  for  breach  of  promise  of 
marriage,  stating  that  the  defendant  Elizabeth  Gage,  after  the 
promise  &c,,  married  the  male  defendant  (i) ;  and  it  was  objected 
that  there  is  no  time  prefixed,  and  "  he  does  not  show  a  request 
with  a  parson."  But  these  exceptions  were  not  regarded;  "  for,  as 
to  the  time,  it  should  be  in  convenient  time ;  and  as  to  the  request 
with  a  parson,  that  was  overruled  in  Dickinson  and  HolcrofVs 
case "(2).     "Besides,  that  in  this  case  it  appears  that  the  defen- 


[  361,  n,  ] 


the  plaintiff  afterwards,  and  after  the 
making  of  the  said  promise  of  the 
defendant,  and  before  the  commence- 
ment of  this  suit,  to  wit  on"  &c., 
**  offered  to  marry  him  the  defendant, 
and  although  a  reasonable  time,  from 
the  makiDg  of  such  request,  for  the 
defendant  to  marry  the  plaintiff,  had 
elapsed  before  the  commencement  of 
this  suit :  yet  the  defendant,  not  re- 
garding his  said  promise,  did  not  nor 
would,  when  he  was  so  requested,  or 
within  such  reasonable  time  as  afore- 
said, or  at  any  other  time,  marry  the 
plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do :  And 
the  plaintiff  further  saith  that  the 
defendant,  further  disregarding  his 
said  promise,  after  the  making  thereof, 
and  after  such  request  as  aforesaid," 
&c. ;  alleging  the  marriage  to  £. 
Collins.  In  other  respects,  the  de- 
clarations were  substantially  the  same. 
Pleas:  1.  Non  as$umpnt.  2.  **That 
the  plaintiff  did  not  request  the  defen- 
dant to  marry  her,  nor  tender  or  offer 
to  marry  him  the  defendant,  in  manner 
and  form  "  &c.    3.  A  mutual  waiver. 

Peacock,  in  Hilary  Term,  1845, 
obtained  a  rule  for  rescinding  the  order 
of  WiGHTMAN,  J.,  whereby  the  judg- 
ment signed  for  pleading  a  plea  not 
issuable  was  set  aside.  In  the  same 
Term  (January  31), 

Butt  showed  cause,  and  Peacock 
was  heard  in  support  of  the  rule. 
Some  of  the  authorities  mentioned  in 
the  argument  in  the  text  were  cited. 


LosD  Denman,  Gh.  J. : 

It  seems  to  me  that  the  plaintiff  has 
brought  a  disadyantage  upon  beraelf. 
If  she  had  confined  the  breach  to  the 
marriage  of  the  defendant,  the  cases 
cited  would  haye  been  applicable. 
But  she  has  chosen  to  put  on  the  record 
an  allegation  which  throws  the  breach 
upon  the  not  marrying  after  request, 
followed  by  another  fact  which  might 
indeed  cogently  show  that  no  request 
need  have  been  made  before  breach, 
or  that  there  was  no  performance  of 
the  contract.  Suppose  a  party,  who 
had  purchased  goods  to  be  delivered 
on  request,  were  to  add,  after  an 
allegation  of  non-delivery  on  request, 
that  the  vendor,  instead  of  delivering 
the  goods,  threw  them  into  the  sea : 
would  it  not  be  a  good  answer  that  no 
request  had  been  made  ?  So,  here,  by 
adding  the  allegation  of  the  marriage, 
you  merely  add  that  which  may  be 
evidence  as  to  the  breach  first  assigned. 
The  plea  is,  therefore,  issuable. 

Pattbson,  J. : 

I  think  the  plea  is  issuable;  what 
its  value  is,  we  shall  see,  if  Mr.  Peacodb 
chooses  to  demur.  The  allegation 
shows  a  contract,  a  complete  breach, 
and  then  another  breach :  that  does 
not  entitle  the  plaintiff  to  say  that  the 
first  breach  is  immaterial. 

COLERIDOE  and  WlGHTXAir,  JJ., 
concurred. 

Rule  discharged, 

(1)  1  Ld.  Bay.  386;  3Ld.  Ray.  268. 

(2)  Holcro/i  v.  Dickenson^  Carter, 
233j  S.  C,  1  Ereem.  95;  3  Keb.  148. 
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dant  has  disabled  herself  by  marriage  from  the  performance  of  her  shobt 
promise."  Ford  v.  Tiley  (i)  affirms  the  principle  on  which  the  Stohb. 
plaintiff  relies.    *    ♦    * 

(GoLEBiDOB,  J. :  The  plea  here  denies,  in  effect,  any  reqaest  either       [  868  ] 
before  or  after  the  marriage.) 

li  there  was  a  reqaest  before  the  marriage,  and  the  defendant  was 
ready  to  comply,  but  the  plaintiff  prevented  it,  that  was  matter  to 
be  stated  in  answer  to  the  declaration.    *    *    * 

Butt,  contra  : 

Harrison  v.  Cage  (2)  was  decided,  not  on  demurrer,  but  on 
motion  in  arrest  of  judgment :  the  contract  to  marry  was  averred 
generally  (3) :  here  it  is  to  marry  within  a  reasonable  time  after 
request ;  so  that  the  "^request  is  a  condition  precedent.  And  the  [  *864  ] 
point  there  decided  was  that  a  request  "  with  a  parson"  need  not 
be  averred:  no  dispute  could  arise  on  the  necessity  of  a  request 
generally,  for  the  declaration  did  fully  aver  one  (4).  Again,  the 
declaration  there  showed  that  the  person  whom  the  defendant 
married  was  still  living.  Here  the  declaration  does  not  aver  either 
that  fact,  or  a  request  made  and  lapse  of  a  reasonable  time  after- 
wards, or  that  any  reasonable  time  has  elapsed  since  the  promise. 
In  Ford  v.  Tiley  (5)  the  question  arose,  not,  as  here,  on  demurrer, 
but  on  the  evidence  at  the  trial,  and  appears,  by  the  citation  of 
authorities  (6),  to  have  been  decided  without  reference  to  the  dis- 
tinction between  a  feoffment  on  condition  and  a  mutual  contract. 
The  Year  Book,  Mich.  21  Edw.  IV.  54  B,  66  A.  pi.  26,  cited  in 
5  Yin.  Ab.  224,  tit.  Condition  (B.  c)  pi.  1,  2,  speaks  of  a  condition 
to  enfeoff.  If  a  feoffment  be  made  on  condition  that  the  feoffee 
shall  enfeoff  another,  and  he  enfeoffs  a  stranger,  then,  because  he 
has  disabled  himself  to  perform  the  condition,  the  feoffor  may 
re-enter :  Litt.  s.  866,  Co.  Litt.  221  a ;  and  Lord  Coke  makes  a 
distinction  between  disability  incurred  in  such  a  case  by  the  feoffor 
and  by  the  feoffee,  observing  (222  a) :  "  If  a  man  make  a  feoffinent 
in  fee  upon  condition,  that,  if  the  feoffor  or  his  heirs  pay  a  certain 
sum  of  money  before  such  a  day,  the  feoffor  commit  treason,  is 
attainted  and  executed,  now  is  there  a  disability  on  the  part  of  the 
feoffor,  for  he  hath  no  heir ;  but  if  the  heir  be  restored  before  the 

(1)  30  R  B.  339  (6  B.  &  G.  325}.       (4)  3  Ld.  Bay.  269. 

(2)  1  Ld.  Bay.  386.  (6)  30  B.  R  339  (6  B.  &  C.  325). 

(3)  3  Ld.  Bay.  269.  (6)  See  30  B.  B.  341  (6  B.  &  C.  327). 
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Shobt  day  he  may  perform  the  condition/'  "  Otherwise  it  is  if  such  a 
0TONS.  disability  had  grown  *on  the  part  of  the  feoffee ;  and  the  reason  of 
[  *S66  ]  the  diversity  is,  for  that,  as  Littleton  saith,  maintenant  by  the 
disability  of  the  feoffee,  the  condition  is  broken,  and  the  feoffor  may 
enter,  bat  so  it  is  not  by  the  disability  of  the  feoffor,  or  his  heirs; 
for  if  they  perform  the  condition  within  the  time,  it  is  sufficient,  for 
that  they  may  at  any  time  perform  the  condition  before  the  day. 
And  so  it  is  if  the  feoffor  enter  into  religion,  and  before  the  day  is 
deraigned,  he  may  perform  the  condition  for  the  cause  aforesaid." 
But  the  law  thus  expounded  does  not  apply  to  the  case  of  ordinary 
contracts:  nor  does  it  result  from  the  authorities  that,  if  one 
contracts  to  deliver  goods  in  twelve  months,  and  parts  with  them 
within  that  time,  there  is  a  breach  before  the  twelve  months  expire ; 
or  that,  if  a  person  agrees  to  enfeoff  by  a  certain  day,  and  before 
that  day  makes  a  different  disposition,  a  breach  of  contract  is  then 
made.  In  cases  of  mere  contract,  if  the  thing  is  to  be  done  on 
request,  a  request  is  material  and  must  be  specially  averred: 
Com.  Dig.  Pleader  (C  69),  1  Chitty  on  PI.  889,  840  (7th  ed.).  No 
question  on  this  point  was  raised  in  Ford  v.  TUey  (i).  In  the  case 
of  a  promissory  note  payable  at  a  specified  time  after  demand,  the 
Statute  of  Limitations  begins  to  run  from  the  demand :  Thorpe  v. 
Booth  (2).  *  *  If,  in  the  present  case,  the  defendant,  by  marrying 
another,  broke  his  contract  with  the  plaintiff,  though  not  requested 
[  •see  ]  to  marry  her,  it  *must  be  assumed  that  he  had  impliedly  contracted 
to  remain  single  until  requested,  however  long  the  time  might  be. 
Further,  it  is  a  good  objection  that  the  person  whom  the  defendant 
married  is  not  shown  to  be  still  living;  and  such  a  point  may 
be  raised  on  general  demurrer:  Fryer  v.  Caoiii6«(3),  Dayrell  v. 
Hoare(4).    *     ♦     ♦ 

Peacock f  in  reply : 
It  is  true  that,  in  Harrison  v.  Cage  (6),  request  was  not  made  a 
condition  precedent;  but  the  point  on  which  the  decision  tamed 
was  the  disability  incurred  by  the  defendant  Where  there  is  a 
condition  precedent,  performance,  or  a  dispensing  with  it,  must 
undoubtedly  be  averred  :  but  here  a  dispensation  is  averred. 

(WiOHTMAN,  J. :  Suppose  it   appeared  that  the  wife  had  died 
before  the  commencement  of  this  action,  and  before  request) 

(1)  30  B.  B.  339  (6  B.  ft  G.  325).  B.  B.  372. 

(2)  29  B.  B.  4S5  (By.  ft  Moo.  388).  (4)  54  B.  B.  565  (12  Ad.  ft  £1.  356). 

(3)  11  Ad  ft  £1.  403.    Stated  54  (5)  1  Ld.  Bay.  386. 
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Still  there  was  a  breach.    *The  defendant's  sitnation  was  essentially       Shobt 

changed.    It  might  reasonably  be  asked  in  that  case  how  long  the       stohb. 

plaintiff  was  boond  to  wait  after  the  death  of  the  wife.    Or,  on  the       [  *367  ] 

other  handy  if  the  defendant  had,  at  any  time  afterwards,  requested 

the  plaintiff,  whether  she  woald  have  been  liable  to  an  action  for 

refusing  him.    Suppose,  in  a  case  like  this,  the  woman  had  married, 

and  had  children,  and  her  husband  had  died,  could  she  then  have 

required  the  man  to  marry  her,  and  brought  an  action  for  refusal  ? 

As  to  the  supposed  inconvenience  that  the  defendant  might  have 

been  bound  to  remain  single  for  an  indefinite  time  if  not  requested, 

he  might  have  requested  the  plaintiff  to  marry  him,  and  brought 

an  action  if  she  had  refused.     The  obligation  was  mutual.    *    * 

The  supposed  hardship,  therefore,  need  not  arise.    But  here  the       \  368  ] 

defendant  treats  as  the  condition    precedent  a  request  by  the 

plaintiff,  which  he  has  put  it  out  of  her  power  to  make.     *    *    In 

Com. Dig.  Condition  (M  8),  under  the  general  head  ''  What  shall  be 

a  breach,"  it  is  said :  "  So,  if  he  be  disabled  to  perform  in  the  same 

*plight  and  condition  that  it  was  when  the  condition  was  created."      [  *369  ] 

LoBD  Denhan,  Gh.  J. : 

We  must  look  at  this  case  with  a  view  to  the  feelings  and  inten- 
tions of  the  parties  at  the  time  of  entering  into  such  a  contract : 
and  the  intention  clearly  is,  to  marry  in  the  state  in  which  the 
parties  respectively  are  at  the  time.  If  either  party  puts  himself 
out  of  that  state,  he  must  be  taken  to  dispense  with  the  contract  so 
far  that  the  other  may  have  an  action  against  him  without  a  request 
to  marry.  It  is  unnecessary  to  inquire  what  cases,  among  those 
which  have  been  mentioned,  are  analogous  to  this,  because  here  the 
intent  must  be  considered :  and,  looking  to  that,  the  fact  stated  on 
the  record  is  a  necessary  dispensation.  According  to  this,  which 
appears  to  me  the  true  construction  of  the  contract,  the  plaintiff 
shows  a  good  right  of  action,  and  is  entitled  to  judgment. 

Pattbson,  J. : 

The  only  difficulty  I  had  was  on  the  averment  of  a  promise  to 
marry  within  a  reasonable  time  after  request.  If  the  allegation 
had  been  of  a  promise,  generally,  to  marry,  or  a  promise  to  marry 
on  request,  or  in  a  reasonable  time,  the  application  of  the  case  in 
Lord  Raymond  would  have  been  clearer.  But,  on  consideration,  I 
do  not  see  any  rational  distinction  between  the  averments  of  a 
promise  to  marry  on  request  and  a  promise  to  marry  in  reasonable 
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shobt       time  after  request.    We  must  look  to  the  intention ;  and,  if  a  party 

stomk.       puts  himself  out  of  the  condition  in  which  a  request  could  properly 

be  made,  he  dispenses  with  the  request.    Here  it  is  alleged  that 

the  defendant  married  another  person.    It  was  not  necessary  to 

[  *S70  ]      show  that  that  person  was  living  *when  the  action  was  commenced  : 

there  was  a  breach  of  contract  at  once  when  the  defendant  married. 

COLBRIDOB,  J. : 

The  declaration  is  good,  and  the  plea  bad,  for  the  same  reasons. 
The  promise  to  marry  within  a  reasonable  time  after  request  must 
mean  after  request  within  a  time  when  it  might  reasonably  be  made. 
If  the  defendant  disables  himself  from  fulfilling  such  a  request,  then, 
in  the  first  place,  he  dispenses  with  the  request,  because  it  has 
become  impossible  to  make  the  request  effectually,  and,  secondly, 
he  has  broken  his  own  contract,  because  he  is  no  longer  able  to 
fulfil  that.  It  is  no  matter  how  long  the  person  whom  the  defen- 
dant has  married  lives,  the  contract  having  been  once  broken  ;  and 
the  averment  of  a  request  to  fulfil  it  is  immaterial. 

WlOHTMAN,   J. : 

I  am  of  the  same  opinion.  The  facts  stated  in  the  count  show  a 
dispensation  with  the  request  to  marry. 

Judgment  for  plaintiff  (l). 


1W6.  LOVELOCK  f.   FRANKLYN  and   COX  (2). 

Jon.  23 
jg^^  ■  (8  Q.  B.  371—382 ;  S.  0.  15  L.  J.  a  B.  146 ;  10  Jur.  246.) 

Feb,  9.  Plaintiff  declared  upon  a  contract  by  defendant,  then  holding  land  for  a 

"^^  term  of  years,  to  assign  all  his  interest  to  plaintiff  on  payment,  by  plaintiff, 

L  ^ '1  J  within  seven  years  from  a  day  named,  of  140^.    Breach  that,  before  the 

seven  years  had  expired,  defendant  assigned  all  his  interest  to  a  stranger. 

On  special  demurrer,  Held : 

1.  That  it  was  not  necessary  that  th^  declaration  should  aver  tender 
of  money,  or  request,  by  plaintiff,  or  plaintiffs  readiness  to  accept  an 
assignment. 

2.  That  the  breach,  as  laid,  was  a  good  ground  of  action,  the  defendant 
having  incapacitated  himself  from  performing  the  contract,  if  called  on. 

By  writing  not  under  seal,  reciting  that  D.  had  purchased,  for  the  residue 
of  a  term,  four  messuages,  in  one  of  which  the  plaintiff  resided,  it  was  agreed 
that  plaintiff  should  continue  to  reside  in  that  messuage  during  the  residue 
of  D.'s  interest,  if  plaintiff  should  so  long  Hve,  at  the  yearly  rent  of  U., 
and  D.  further  agreed  to  assign  all  his  interest  in  the  said  premises, 

(1)  See  the  next  case.  L.  B.  7  Ex.  112,  41  L.  J.  Ex.  79.— 

(2)  Cited    Vro$t   v.  Knight    (1872)      A.  0. 
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puTcliased  by  D.  as  aforesaid,  to  plaintifP,  on  payment  of  140^.  within  a     Lovblook 
stated  period.  «. 

Held,  1.  That  this  was  a  lease.  Franklto. 

2.  That  it  was  also  an  agreement,  and  required  an  ag^ement  as  well  as 
a  lease  stamp,  inasmuch  as  the  lease  and  the  agreement  comprehended 
distinct  subject-matters. 

Assumpsit.  The  declaration  stated  that,  whereas  before  and  at 
the  time  of  the  making  of  the  agreement  and  promise  of  Thomas 
Dell  after  mentioned,  and  in  his  lifetime,  to  wit  on  7th  January, 
1840,  the  said  Thomas  Dell  had  purchased  of  one  John  Frankland 
his  estate  and  interest  in  a  certain  piece  or  parcel  of  ground  situate 
&c.,  together  with  four  messuages  or  tenements,  thereon  erected 
and  built,  for  the  residue  and  remainder  of  a  certain  term  of 
years,  and  in  one  of  which  messuages,  being  a  dwelling-house, 
the  plaintiff  had  for  some  years  resided ;  and  the  said  Thomas  Dell 
became  and  was  possessed  of  the  said  premises  for  the  residue  of 
the  said  term  of  years :  and  thereupon,  heretofore,  and  in  the  life- 
time of  the  said  T.  D.,  to  wit  on  &c.,  by  an  agreement  then  made 
between  T.  D.  of  the  one  part  and  plaintiff  of  the  other  part,  it  was 
agreed  between  them  that  the  plaintiff  should  continue  to  reside 
in  the  *said  house  during  the  residue  of  the  said  T.  D.'s  term  and  [  *372  ] 
interest  therein,  provided  plaintiff  should  so  long  live,  paying  the 
annual  rent  of  Is. ;  plaintiff  doing  all  necessary  repairs  to  the  said 
house  at  his  own  expense,  and  also  paying  the  taxes  &c. ;  and,  in 
the  event  of  plaintiff  dying  during  the  continuance  of  the  said  term, 
leaving  his  then  present  wife  him  surviving,  T.  D.  did  thereby  agree 
to  allow  plaintiff's  said  wife  to  reside  therein  on  the  same  terms : 
and  it  was  also  agreed  that,  with  respect  to  a  yard  at  the  back,  the 
said  T.  D.  was  to  make  what  use  he  might  think  proper  of  it,  the 
plaintiff  being  allowed  to  use  it  also  in  the  way  of  business  :  And 
T.  D.  thereby  further  agreed  with  plaintiff  to  assign  all  his  interest 
in  the  said  premises,  purchased  by  the  said  T.  D.  as  aforesaid,  to 
plaintiff  on  payment  by  plaintiff  to  T.  D.,  within  seven  years  from 
18th  July,  1888,  of  140Z.,  together  with  all  expenses  T.  D.  might  be 
put  to  in  the  transfer  thereof :  And,  the  said  agreement  being  so 
made  as  aforesaid,  afterwards,  and  in  the  lifetime  of  the  said  T.  D., 
to  wit  on  &c.,  in  consideration  thereof,  and  that  plaintiff  at  request 
of  T.  D.  then  promised  &c.  (mutual  promises,  by  plaintiff  and  T.  D., 
to  perform  the  agreement  on  their  respective  parts) :  And  plaintiff, 
confiding  in  the  said  agreement  and  promise  of  T.  D.,  continued  to 
reside  in  the  said  house,  under  the  terms  of  the  agreement,  for  a 
long  time,  to  wit  from  the  making  of  the  agreement  hitherto,  and 
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LovsLocK  hath  performed  all  things  therein  contained  on  his  part  &c.  to 
Fbakkltv.  ^  performed :  Tet  T.  D.,  not  regarding  his  said  agreement  and 
promise,  after  the  making  of  the  same,  and  daring  the  said  term  of 
seven  years  from  18th  July,  1888,  and  daring  the  continuance  of 
T.  D.'s  said  interest  in  the  said  premises,  purchased  by  him  as 
[  *373  ]  aforesaid,  *and  before  any  assignment  of  the  said  T.  D.'s  interest 
in  the  said  premises  to  plaintiff,  and  before  the  period  by  the  said 
agreement  provided  for  the  said  T.  D.  to  assign  to  the  plaintiff  on 
payment  as  aforesaid  had  elapsed,  and  before  the  conmiencement 
of  this  suit,  to  wit  Ist  June,  1840,  wrongfully,  and  without  the  con- 
sent of  the  plaintiff,  bargained,  sold,  assigned  and  transferred  nnto 
one  Phillip  Williamson  all  the  estate  and  interest  of  him  the  said 
T.  D.  of  and  in  and  to  the  said  premises,  with  the  appurtenances, 
and  so  purchased  of  the  said  John  Frankland  as  aforesaid,  to  have 
and  to  hold  the  same  unto  the  said  P.  W.,  his  executors,  adminis- 
trators, and  assigns.  By  means  and  in  consequence  of  which  said 
assignment  and  transfer,  T.  D.,  and  defendants,  as  executors  as 
aforesaid,  were,  and  defendants  still  are,  disabled  and  hindered  and 
prevented  from  performing  and  falfiUing,  and  it  thereby  then 
became  and  was  impossible  for  T.  D.  in  his  lifetime,  and  for 
defendants,  as  executors  as  aforesaid,  or  otherwise,  after  his  death, 
to  perform  or  fulfil,  and  they  have  not,  nor  hath  either  of  them, 
performed  or  fulfilled,  the  said  agreement  and  his  said  promise  to 
assign  to  plaintiff  the  said  T.  D.'s  interest  in  the  said  premises  so 
purchased  &c. :  and  plaintiff  has  been  hindered  and  prevented  from 
having  made  to  him  an  assignment  of  that  interest  on  payment 
as  aforesaid,  which  he  otherwise  would  have  had  made;  and  is 
otherwise  damnified  &c. 

Special  demurrer,  assigning  for  causes  the  objections  afterwards 
urged  in  argument. 
Joinder  in  demurrer. 

Bovill  for  the  defendants  : 

First,  the  declaration  ought  to  have  shown  a  tender  of  assign- 
[  *374  ]  ment  for  Dell's  ^execution,  accompanied  by  a  tender  of  the  money, 
or  at  any  rate  should  have  averred  a  request  by  the  plaintiff,  or  the 
plaintiff  8  readiness  to  pay  the  money  and  accept  the  assignment. 
It  does  not  appear  that  he  had  either  the  intention  or  the  means  of 
purchasing  the  assignment. 

(GoLERiDOE,  J. :   At  what  time  should  the  tender  have  been 
made  ?) 
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When  the  assignment  was  required.  Lovklook 

%, 

(Pattbson,  J. :  He  had  a  period  of  seven  years,  at  any  point  of 

which  he  might  have  required  the  assignment.) 

At  least  he  should  have  averred  that  he  would  have  been  ready  at 
some  time  in  the  seven  years. 

(Patteson,  J. :  Must  a  man  say,  I  now  undertake  to  be  ready  six 
years  hence  ?    He  might  die  in  the  interval.) 

He  ought  to  show  his  abiUty. 

(Pattbson,  J. :  Ability  at  what  time?) 

At  the  time  of  the  breach. 

(Pattbson,  J.:  Ability  at  that  time  is  not  essential  to  the 
maintenance  of  the  action.) 

*  *  The  averment  of  readiness  to  perform  is,  on  general  [375] 
demurrer,  an  averment  of  ability  to  do  so:  De  Medina  v. 
Norman  (i).  If  the  doctrine  in  Short  v.  Stone  (2)  be  interpreted 
so  as  to  controul  the  present  case,  it  would  seem  to  follow  that 
it  would  be  enough  to  state  that  defendant  promised  to  marry 
the  plaintiff,  but  had  since  married  some  one  else ;  but  surely  the 
plaintiff's  readiness,  or  ability,  to  marry  the  defendant  must  be  both 
averred  and  proved,  as  part  of  the  plaintiff's  case. 

Secondly,  the  declaration  shows  no  breach  of  the  contract  de- 
scribed. It  appears  only  that  Dell,  during  the  seven  years,  parted 
with  all  his  interest  to  a  stranger.  That  is  not  even  evidence  of  a 
breach.  It  would  be  a  full  performance  of  the  contract  if  the 
defendant  were  to  assign  when  demand  and  tender  of  payment 
were  made  by  the  plaintiff ;  and  he  may  well  recapacitate  himself 
to  do  this  before  the  occasion  arrives. 

(CoLBBiDGE,  J. :  The  period  of  seven  years  is  provided  for  the 
election,  not  of  the  defendant,  but  of  the  plaintiff.  The  defendant 
is  to  be  ready  throughout.) 

It  is  enough  if  he  is  ready  when  called  on.    *     *    It  is  only  in  the       [  •'^^e  ] 
case  of  a  technical  breach  of  condition  giving  a  right  of  immediate 
entry  that  a  temporary  disability  has  the  effect  of  an  absolute 
(1)  60  E.  B.  912  (9  M.  &  W.  820).  (2)  AnU,  p.  614. 
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LovBLocK     breach.     [He  referred  to  Littleton,  sects.  855,  856,  857,  and  Go. 
Fbankltn.    Litt.  221  b.] 

[  377  ]  WiUes,  contra^  was  stopped  by  the  Coubt. 

[  378  ]       Lord  Dbnman,  Ch.  J. : 

The  plaintiff  has  a  right  to  say  to  the  defendant :  '*  Yoa  have 
placed  yourself  in  a  situation  in  which  you  cannot  perform  what 
you  have  promised :  you  promised  to  be  ready  during  the  period  of 
seven  years ;  and,  during  that  period,  I  may  at  any  time  tender 
you  the  money  and  call  for  an  assignment,  and  expect  that  you 
should  keep  yourself  ready ;  but,  if  I  now  were  to  tender  you  the 
money,  you  would  not  be  ready."  That  is  a  breach  of  the  contract. 
No  case  contradicts  this  view :  the  language  in  the  authorities  relied 
upon  by  the  defendants  relates  to  a  different  state  of  things.  Where 
a  party  agrees  to  sell,  or  to  lease,  on  a  given  future  day,  he  may 
have  all  the  intermediate  time  open  to  him  for  acquiring  the  means 
of  performing  his  contract :  but  here  the  party  puts  it  out  of  his 
power  to  perform  what  he  has  agreed  to  perform ;  that  is,  to  assign 
at  any  time  at  which  he  may  be  called  upon.  This  distinction 
shows  that  the  passage  cited  from  Lord  Coke  is  inapplicable :  that 
proves  no  more,  on  the  point  now  before  us,  than  that,  if  an  act  is 
to  be  performed  at  a  future  time  specified,  the  contract  is  not  broken 
by  something  which  may  merely  prevent  the  performance  in  the 
mean  time.  We  are  introducing  no  novelty.  Li  all  the  cases  put 
for  the  defendants,  the  party  had  the  means  of  rehabilitating  him- 
self before  the  time  of  performance  arrived  :  here  he  has  incapaci- 
tated himself  at  the  very  time  when  he  may  be  called  on  and 
should  be  ready. 

Patteson,  J.: 

In  this  particular  contract,  the  defendant  has  undertaken  to  keep 
himself  ready  for  the  whole  time :  but  he  has  parted  with  all  his 
interest,  and  has  made  it  impossible  for  himself  to  perform,  if  now 
called  on. 

[  879  ]  Coleridge,  J.  concurred. 

Judgment  for  platntif  (i) . 

1847.  The  defendant  also  pleaded  Non  assumpsit;  on  which  issue  was 

^f^'       joined. 

(1)  Wightman,  J.  was  absent 
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There  were  other  pleas,  which  are  not  material  here.  lovilook 

On  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  sittings  in  fbankltk. 
Hilary  Term,  1846,  the  plaintiff  offered  in  evidence  an  agreement 
in  the  terms  stated  in  the  declaration.  The  agreement  had  a  12. 
stamp  (i).  It  was  objected  that  the  instrument  was  a  lease  as  well 
as  an  agreement,  and  should  therefore  have  had  another  12.  stamp 
on  it  as  a  lease  (i).  The  learned  Judge  allowed  the  cause  to 
proceed  ;  and  the  plaintiff  had  a  verdict. 

Petersdorff,  in  the  same  Term,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  that  the  instrument  was  not  properly  stamped. 

Knowles  and  WiUea  now  showed  cause : 

The  IZ.  stamp  was  sufficient,  if  the  instrument  was  a  lease  only 
or  an  agreement  only ;  if  it  was  both  a  lease  and  an  agreement, 
then  a  further  stamp  was  necessary. 

The  instrument  was  an  agreement  only,  and  not  a  lease.  The 
terms  throughout  are  terms  of  agreement  and  not  of  demise.  The 
instrument  contains  no  determinate  period  of  demise  ;  if  a  lease  at 
all,  it  must  be  a  lease  for  life,  which  can  be  made  only  by  deed. 

If  this  was  a  lease,  the  agreement  was  a  mere  accessory,  *and  [  'SSO  ] 
a  lease  stamp  alone  was  sufficient.  The  introduction  of  several 
matters  does  not  render  several  stamps  necessary  when  the  several 
matters  constitute  one  transaction,  and  the  stamp  imposed  is 
appropriate  to  the  principal  matter  contained  in  the  instrument : 
Pi-ice  v.  Thomas  (2),  Rex  v.  Louth  (3),  Doe  d.  Hartwright  v. 
Fereday  (4).  On  the  same  principle  the  introduction  of  collateral 
matters  into  an  agreement  relating  to  the  sale  of  goods  does  not 
render  a  stamp  necessary,  the  principal  matter  not  requiring  one. 
Carder  v.  Drakeford  (6) ,  where  it  was  held  that  a  lease  containing 
a  contract  to  purchase  fixtures  could  not  be  given  in  evidence  to 
prove  the  purchase  without  a  lease  stamp,  though  it  had  an 
agreement  stamp,  is  not  an  authority  against  the  plaintiff;  for 
there  the  lease  was  the  principal  matter,  and  had  no  stamp  at  all. 

Petersdorff,  contra  : 

The  instrument  was  a  lease  according  to  the  well-known  definition 
in  4  Bacon's  Abr.  816,  Lease,  (K)  (6). 

(1)  See  now  Stamp  Act,  1891  (54  &  do  (3)  8  B.  &  0.  247. 
Yict.  c.  39),  Bch.  tit.  Deed,  Lease,  &c.  (4)  12  Ad.  &  El.  23. 
—A.  C.  (5)  3  Taunt.  382. 

(2)  36  B.  B.  550  (2  B.  &  Ad.  218).  (6)  7th  ed. 
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Lovelock         (Wiohtman,  J. :  What  is  the  '*  determinate  time  **  for  which  the 
FsANKLTO.    lessor  divests  himself  of  possession  ?) 

The  residue  of  Dell's  term  if  the  plaintiff  should  so  long  live. 

The  agreement  is  not  accessory  to  the  lease,  but  distinct  from  it. 
In  the  former  part  of  the  instrument  the  parties  contract  the  rela- 
tion of  landlord  and  tenant ;  in  the  latter  part  they  become  vendor 
and  vendee.  The  latter  part  also  introduces  a  distinct  subject- 
matter  ;  for  the  lease  applies  to  one  messuage  only,  and  the  agree- 
[  *38l  ]  ment  to  the  whole  of  the  property.  An  instrument  ^containing 
distinct  matters  requires  distinct  stamps  (i) :  Rex  v.  Reeks  (2), 
Doe  d.  Copley  v.  Day  (8).     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  Gh.  J. : 

I  think  the  instrument  was  a  lease.  It  was  also  an  agreement ;  and 
the  agreement  related  to  other  premises  besides  the  messuage  which 
was  the  subject  of  the  lease.  Wharton  v.  Walton  (4)  was  something 
like  this  case.  There  the  plaintiff  let  a  public-house  to  W.,  and  W. 
agreed,  under  penalties,  to  take  all  his  beer  from  the  plaintiff.  At 
the  end  of  the  agreement  a  third  person  (the  defendant)  was  intro- 
duced, who  gave  his  guarantee  for  any  amount  of  money,  up  to 
862.,  that  might  become  due  from  W.  We  held  that  a  lease  stamp 
alone  was  insufficient,  and  that  there  should  also  have  been  an 
agreement  stamp  in  respect  of  the  guarantee.  I  think  the  stamp 
in  this  case  was  insufficient. 

Patteson,  J. : 

I  am  of  the  same  opinion.  I  think  this  instrument  was  a  lease ; 
and  it  was  no  more  a  freehold  lease  than  if  it  had  been  for  ninety- 
nine  years  if  the  plaintiff  should  so  long  live.  Then,  the  agreement 
was  not  merely  accessory  to  the  demise ;  for  the  agreement  intro- 
duces a  different  subject-matter ;  the  lease  is  of  one  house,  and  the 
agreement  for  sale  relates  to  several  houses. 

WlOHTMAN,  J.  (6) : 

I  did  entertain  some  doubt  whether  this  instrument  was  a  lease, 

because  I  could  not  discover  a  demise  for  any  definite  term.    But 

[  ♦382  ]       the  maxim  *"  id  certum  est  quod  certum  reddi  potest "  applies ;  and 

the  term  may  be  ascertained  by  ascertaining  what  was  the  residue 

(1)  See  now  Stamp  Act,  1891  (54  &  55  (3)  13  East,  241. 
Vict.  0.  39),  8.  4.— A.  C.                                 (4)  7  Q.  B.  474. 

(2)  2  Str.  716.  (5)  Coleridge,  J.  waa  absent 
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of  Dell's  term  in  the  premises.    I  doubted  also  whether  the  agree-     Lotblook 
ment  for  purchase  was  not  secondary  to  the  lease.     But,  as  my    frakkltv. 
Liord  and  my  brother  Pattbson  have  observed,  the  agreement 
extends  to  premises  which  are  not  the  subject  of  the  demise  at  all ; 
and  consequently  it  required  a  distinct  stamp. 

Rtde  (absolute. 


The  churchwardens,  &o.,  op  ST.  NICHOLAS,    ^»*^- 
DEPTFORD  V.   SKETCHLEY.  — 

r  394  1 
(8  Q.  B.  394—410 ;  S.  C.  17  L.  J.  M.  C.  17 ;  12  Jur.  38.)  •-        ■• 

In  1749,  land  was  conveyed  by  deed  to  trustees,  upon  trust  to  permit  the 
churcliwardens  and  overseers  for  the  time  being  of  a  parish  to  receive 
the  rents  &o.  to  and  for  the  use  and  benefit  of  the  poor  of  that  parish : 
and  the  deed  gave  the  trustees  for  the  time  being  power  to  lease  for 
twenty-one  years. 

Held  that,  although  the  trusts  were  general,  still  the  legal  estate  was 
not  vested  in  the  parish  officers  by  the  Poor  Belief  Act,  1819  (59  Geo.  m. 
c.  12),  s.  17 ;  because  there  were  known  existing  trustees  imder  the  deed, 
and  the  provisions  of  the  statute  were  insufficient  to  devest  their  estate. 

Debt.  The  action  was  brought  to  recover  18Z.  0«.  9d.,  for  the 
ase  and  occupation  of  premises  comprised  in  the  indenture  of 
March  27th,  1749,  hereinafter  mentioned  (i).  By  consent  and  a 
Judge's  order,  after  issue  joined,  the  following  case  was  stated  for 
the  opinion  of  this  Court:  and  the  above-mentioned  sum,  which 
had  been  paid  into  Court,  was  ordered  to  abide  the  decision. 

By  an  indenture  of  bargain  and  sale,  bearing  date  27th  March,  [  395  ] 
1749,  duly  executed  and  enrolled  in  Chancery,  between  Sir  John 
Evelyn,  therein  described  as  of  Wootton  in  the  county  of  Surrey, 
Bart.,  of  the  one  part,  and  John  Evelyn,  son  and  heir  apparent  of 
the  said  Sir  John  Evelyn,  Bart.,  and  the  Bev.  Thomas  Anguish, 
vicar  of  the  parish  church  of  St.  Nicholas,  in  Deptford,  in  the 
county  of  Kent,  clerk,  of  the  other  part,  the  said  Sir  J.  Evelyn,  for 
the  purposes  and  considerations  therein  mentioned,  did  grant, 
bargain  and  sell  unto  the  said  John  Evelyn  the  son  and  Thomas 
Anguish,  and  their  heirs,  a  certain  piece  or  parcel  of  garden  ground 
therein  described,  &c. ;  to  hold  the  same  unto  the  said  John 
Evelyn  the  son  and  Thomas  Anguish,  their  heirs  and  assigns,  for 
ever,  upon  trust  nevertheless,  and   to  and   for  the  intents  and 

(1)  The   action  was   first   brought  anderEveringhamSketchley,  a  Judge's 

against  Thomas  Jenkins :  but  he,  dis-  order  was  made,  staying  proceedings, 

claiming  any  interest  in  the  subject-  and  substituting  Sketchley  as  defen- 

matter,  and  alleging  that  the  right  dant  for  Jenkins,  who  paid  the  money 

thereto  was  claimed  by  the  Bev.  Alex-  demanded  into  Court. 
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purposes,  and  under  the  provisoes  thereinafter  mentioned  (that  is 
to  say) :  Upon  trust  to  permit  and  suffer  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being  of  St.  Nicholas,  in  Deptford, 
to  receive  the  rents  and  profits  of  the  said  piece  or  parcel  of  garden 
ground  and  premises  to  and  for  the  use  and  benefit  of  the  poor  of 
the  said  parish  of  St.  N.,  in  D.,  aforesaid  :  And  upon  further  tmst, 
that,  upon  the  decease  of  the  said  John  Evelyn  the  son,  or  of  the 
said  Thomas  Anguish,  then  the  survivor  of  them  should  (at  the 
costs  and  charges  of  the  churchwardens  and  overseers  of  the  poor 
for  the  time  being  of  St.  N.,  in  D.,  aforesaid)  convey  the  said  piece 
or  parcel  of  garden  ground  unto  the  heir  male  of  the  body  of  the 
said  John  Evelyn  the  son,  or  to  the  succeeding  vicar  of  St.  N.,  in 
D.,  aforesaid,  as  the  case  might  require,  and  so,  from  time  to  time 
upon  every  decease  of  a  trustee,  the  survivor  should  convey  the 
said  premises  in  such  manner  *as  that  the  heir  male  of  the  said 
John  Evelyn  the  son,  and  the  vicar  of  St.  N.,  in  D.,  for  the  time 
being,  should  always  be  the  trustees  upon  the  trusts  thereinbefore 
mentioned.  And  it  was  thereby  also  declared  that  the  trustee  or 
trustees  for  the  time  being  should,  at  the  request,  costs  and  charges 
of  the  said  churchwardens  and  overseers  of  the  poor  of  St.  N.,  in 
D.,  let  and  demise  the  said  piece  or  parcel  of  garden  ground  and 
premises,  to  any  person  or  persons,  for  any  term  or  number  of 
years  not  exceeding  twenty-one  years  in  possession  and  not  in 
reversion,  by  indenture,  and  for  the  best  improved  rents  that 
could  be  reasonably  had  or  gotten  for  the  same. 

Under  and  by  virtue  of  the  said  indenture,  and  of  a  conveyance, 
made  in  pursuance  thereof,  of  the  legal  estate  in  the  said  heredita- 
ments and  premises,  bearing  date  28th  June,  1806,  and  also  by, 
under  and  by  virtue  of  the  provisions  of  an  Act  of  Parliament, 
made  and  passed  in  55  Geo.  III.  (i),  intituled  "  An  Act  for  better 
carrying  into  execution  the  trusts  of  certain  charity  lands  at  Dept- 
ford  in  the  county  of  Kent,"  the  said  hereditaments  and  premises 
comprised  in  the  said  indenture  of  27th  March,  1749,  and  thereby 
conveyed  &c.  as  aforesaid,  became  and  were  before  and  at  the  time 
of  the  passing  of  another  Act  of  Parliament,  made  &c.  (59  Geo.  III. 
c.  12),  intituled  ''An  Act  to  amend  the  laws  for  the  relief  of  the 
poor,"  absolutely  vested  in  the  Bev.  John  Drake,  D.D.  (2),  the  then 


(1)  Cap.  69,  private.  It  was  agreed 
ih&t  this  Act,  and  an  Act,  46  Geo.  III. 
c.  oxliii.  (local  and  personal,  public), 
therein  referred  to,  should  be  taken  as 


part  of  the  case.      Some  dauses  of 
these  Acts,  not  set  out  in  the  case,  are 
stated  in  the  judgment,  poit, 
(2)  See  p.  532,  post. 
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vicar  of  the  said  parish  of  St.  N.,  in  D.,  and  his  successors  in  the      Chuboh- 
said  vicarage;   *upon  the  trusts  nevertheless,  and  for  the  ends,  ^dbftfobd 
intents  and  purposes,  expressed  and  contained  of  and  concerning   skktchlbt 
the  said  hereditaments  in  the  said  indenture  of  the  27th  March,      [  -^ssr  ] 
1749. 

After  the  passing  of  the  said  Act,  65  Geo.  III.,  the  said  John 
Drake,  D.D.,  as  such  vicar  as  aforesaid,  at  the  request  of  the 
churchwardens  and  overseers  of  the  poor  for  the  time  being  of 
St.  N.,  in  D.,  granted  building  leases  of  parts  of  the  said  heredita- 
ments and  premises  for  long  terms  of  years.  And  such  leases 
contained  covenants  by  the  respective  lessees  therein  named  to  and 
with  the  said  John  Drake,  his  heirs  and  assigns,  and  his  successors, 
vicars  for  the  time  being  of  St.  N.,  in  D.,  for  the  payment  of  the 
rents  therein  reserved;  and  such  leases  also  contained  provisoes 
whereby  rights  of  re-entry  were  reserved  to  the  said  John  Drake, 
his  heirs  and  assigns,  and  his  successors,  vicars  of  the  said  parish 
for  the  time  being,  in  case  of  non-payment  of  such  rents  or 
non-observance  or  non-performance  of  the  covenants  therein 
contained. 

By  an  indenture  dated  16th  December,  1848,  and  made,  as  to  a 
lease  for  a  year,  in  pursuance  of  stat.  4  &  5  Vict.  c.  21,  between 
Jeremiah  Selmes  and  William  Knott,  therein  described  as  church- 
wardens of  St.  N.,  in  D.,  and  James  Archer,  John  Dyball  and 
Bichard  Tuckett,  therein  described  as  overseers  of  the  poor  of  the 
same  parish,  of  the  first  part ;  the  Bev.  John  Drake  and  Thomas 
Drake,  therein  described  as  the  only  surviving  sons,  and  William 
Wickham  Drake  and  Francis  Drake,  therein  described  as  the 
surviving  grandsons,  (and  all  together  the  co-heirs-at-law,  according 
to  the  custom  of  gavelkind,  of  the  said  Bev.  John  Drake,  D.D., 
deceased,  in  the  said  conveyance  of  1806  and  the  said  *Acts  of  [  '398  ] 
Parliament  named)  of  the  second  part ;  and  the  said  defendant,  the 
Bev.  A.  E.  Sketchley,  clerk,  therein  described  as  then  vicar  of  St.  N., 
in  D.,  of  the  third  part ;  the  said  hereditaments  and  premises  were 
duly  conveyed  and  assured  by  the  said  John  Drake  (the  party  to 
the  now  stating  indenture),  Thomas  Drake,  William  Wickham 
Drake  and  Francis  Drake,  at  the  request,  and  with  the  privity, 
consent  and  approbation,  of  the  said  several  churchwardens  and 
overseers  of  the  poor,  parties  thereto  of  the  first  part,  unto  and  to 
the  use  of  the  said  A.  E.  Sketchley,  his  heirs  and  assigns,  upon  the 
trusts,  and  for  the  same  estates,  ends  and  purposes,  and  under  the 
same  powers,  provisoes,  declarations  and  agreements,  as  were  by 
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the  said  indentare  of  27th  March,  1749,  declared  concerning  the 
same,  and  were  then  existing.  No  notice  of  his  desire  to  be  joined 
in  the  trust  has  been  given  by  any  heir  male  of  the  said  John 
Evelyn  the  son,  in  pursuance  of  the  statute  55  Geo.  III.  c.  69  (i). 

The  rents  and  profits  arising  from  the  said  hereditaments  and 
premises  have  been  from  time  to  time  distributed  amongst  the  poor 
inhabitants  of  the  parish  not  receiving  parochial  relief,  and  not 
otherwise,  in  aid  of  the  parish  rates,  or  for  the  general  purposes  of 
the  parish. 

The  Bev.  A.  E.  Sketchley,  when  the  rent  now  in  question  accrued 
and  became  due,  and  before  and  at  the  time  of  the  commencement 
of  the  action,  was,  and  still  is,  vicar  of  St.  N.,  in  D.  And,  by  virtue 
of  the  several  hereinbefore  recited  indentures,  and  of  the  said  Acts  of 
46  and  55  Geo.  III.  (2),  the  said  hereditaments  and  premises  were, 
and  are  now,  vested  in  the  said  A.  E.  Sketchley,  as  such  vicar, 
upon  the  trusts  contained  in  the  said  indenture  of  *27th  March, 
1749 ;  and  he  was  and  is  the  party  entitled  to  exercise  all  the 
powers  and  perform  all  the  duties  and  trusts  granted  and  imposed 
by  the  said  last  mentioned  indenture  and  the  said  statutes,  unless 
the  same  have  been  devested,  altered  or  transferred  by  stat. 
69  Geo.  III.  c.  12,  s.  17. 

The  churchwardens  and  overseers  contended  that,  by  that  Act, 
sect.  17,  the  legal  estate  in  the  said  hereditaments  and  premises, 
and  the  right  to  the  rent  in  dispute,  were  vested  in  them ;  and  that 
the  operation  of  the  provisions  of  that  Act  was  to  devest  the  vicar 
of  any  estate  and  interest  in  the  said  hereditaments  and  premises, 
and  transfer  them  to  the  churchwardens  and  overseers. 

The  vicar  contended  that  the  estate  &c.  in  the  said  hereditaments 
&c.  vested  in  him,  as  the  vicar  for  the  time  being,  by  the  said 
indentures  and  by  the  statutes  of  46  and  55  Geo.  III.,  was  not 
devested  nor  in  any  manner  affected  by  the  enactments  of  stat. 
59  Geo.  III.  c.  12,  s.  17. 

The  question  for  the  opinion  of  the  Court  was  whether,  under  the 
circumstances,  the  legal  estate  and  interest  in  the  said  heredita- 
ments and  premises  still  continued  vested  in  the  vicar  for  the  time 
being  of  the  said  parish  of  St.  N.,  in  D.,  or  were  vested  in  the 
churchwardens  and  overseers  of  the  said  parish  under  stat.  59 
Geo.  III.  c.  12,  s.  17.  Should  the  Court  be  of  the  former  opinion, 
judgment  was  immediately  to  be  entered  for  the  defendant,  who 
was  to  be  entitled  to  receive  out  of  Court  the  sum  of  18^  Os.  9<f. ; 
(1)  See  the  judgment,  p.  632,  post  (2)  See  ante,  p.  528,  note  (1). 
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bat,  should  the  Court  be  of  the  latter  opinion,  judgment  was  to  be 
entered  for  the  plaintiffs  without  costs,  and  they  were  to  receive  the 
said  sum  &c. 

The  case  was  argued  in  Trinity  Term,  1847  (i).  The  ^cases,  and 
the  points  discussed,  are  noticed  so  fully  in  the  judgment  of  the 
CouBT  that  a  detailed  report  of  the  argument  is  considered 
unnecessary. 

Malins,  for  the  plaintiffs,  cited  Doe  d.  Jackson  v.  Hiley  (2)  ; 
Doe  d.  Higga  v.  Terry  (3) ;  Doe  d.  Hobba  v.  Cockell  (4) ;  Alderman  v. 
Neate  (5) ;  Gouldsworth  v.  Knights  («) ;  Doe  d.  Edney  v.  Billett  (7) ; 
Rumball  v.  Munt  (8) ;  Ex  parte  Annesley  (9) ;  AUason  v.  Stark  (10) ; 
In  re  Paddington  Charities  (ll). 

Badeley,  for  the  defendant,  cited  Attorney-Oeneral  v.  The 
Corporation  of  Exeter  (12) ;  Shelford  on  Mortmain,  p.  629,  c.  6,  s.  8, 
§  2 ;  Attorney-Oeneral  v.  Clarke  (is) ;  The  Attorney-General  v. 
Wilkinson  (14);  Attorney-Oeneral  v.  Gutch  (is),  4  Bum's  Justice, 
1022,  Chitty's  (28th)  ed.  (p.  1815  in  ed.  29);  In  re  Chertsey 
Market  (16) ;  Attorney-General  v.  Lewin  (17) ;  The  Attorney-General 
V.  Freeman  (is). 

He  contended,  also,  that  the  churchwardens  were  estopped  by 
their  sanction  as  parties  to  the  conveyance  of  1843,  and  cited 
Co.  Litt.  852  a,  and  Trevivan  v.  Lawrance  (i9). 
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Malinsy  in  reply,  contended  that  the  deed  was  no  estoppel,  as 

it  was  executed  after  the  passing  of  stat.  59  Geo.  III.  c.  12,  under  a 

misapprehension  on  the  part  of  *the  parish  officers,  and  at  a  time 

when  the  coheirs  of  Drake  had  no  estate. 

Cur.  adv.  wit. 

Losn  Denman,  Gh.  J.  now  delivered  the  judgment  of  the  Coubt  : 
The  defendant  claims  to  hold  the  lands  in  question  as  a  special 


[  '^oi  ] 


(1)  June  8th.  Before  Lord  Den- 
man, Ch.  J.,  Patteson,  Coleridge  and 
Erie.  JJ. 

(2)  34  E.  R  591  (10  B.  &  G.  885). 

(3)  43  B.  B.  336  (4  Ad.  &  £1.  274). 

(4)  43  B.  B.  410  (4  Ad.  &  El.  478). 

(5)  51  B.  B.  775  (4  M.  &  W.  704). 

(6)  S3  B.  B.  619  (11  M.  &  W.  337). 

(7)  7  a  B.  976. 

(8)  8  Q.  B.  382;  see  p.  533,  post, 
note  (1). 


(9)  2  Y.  iSb  C.  Exch.  350. 

(10)  48  B.  B.  493  (9  Ad.  &  El.  255). 

(11)  42  B.  B.  248  (8  Sim.  629). 

(12)  26  B.  B.  2  (3  Bufis.  395). 
(18)  Ambler,  422. 

(14)  49  E.  E.  385  (1  Beav.  370). 

(15)  Cited,  Shelf,  on  Mortm.  628. 

(16)  20  B.  B.  638  (6  Price,  261). 

(17)  42  B.  B.  211  (8  Sim.  366). 

(18)  19  E.  E.  641  (5  Price,  425). 

(19)  1  Salk.  276. 
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trustee  of  a  charity  founded  in  March,  1749.  The  trusts  are,  to 
suffer  the  churchwardens  and  overseers  to  receive  the  rents  to  and 
for  the  use  and  benefit  of  the  poor  of  the  parish.  By  the  original 
foundation  deed  the  trustees  for  the  time  being  had  power  to  lease 
for  twenty-one  years  in  possession  at  the  best  improved  rent.  By 
a  local  Act,  46  Geo.  HE.  c.  czliii.  (i),  reciting  that  it  would  be 
beneficial  if  the  trustees  for  the  time  being  were  enabled  to  grant 
long  leases.  Sir  Frederick  Evelyn  and  John  Drake,  then  vicar,  their 
heirs  and  assigns,  were  enabled  to  grant  building  leases  for  ninety- 
nine  years.  The  original  foundation  deed  had  provided  that  the 
heir  male  of  the  founder's  son  John  Evelyn,  and  the  vicar  for  the 
time  being,  should  be  always  the  trustees ;  but,  by  an  Act  passed, 
65  Geo.  III.  c.  69  (Sir  John  Evelyn,  the  then  heir  male,  being  nan 
compos  mentis)^  the  legal  estate  was  vested  in  John  Drake,  the  then 
vicar,  as  such,  and  his  successors  in  the  said  vicarage  during  the 
lunacy  of  the  said  Sir  John  Evelyn.  The  second  section,  however, 
enacts  that  the  person  who  for  the  time  being  should  answer  the 
description  of  heir  male  of  the  said  John  Evelyn,  if  desirous  of 
being  joined  in  the  trust,  might  at  any  time  give  three  months' 
notice  to  the  vicar  for  the  time  being,  who  would  then  be  bound  to 
convey  *to  him ;  and,  by  sect.  8,  any  act,  deed  or  assurance,  done 
or  made  by  the  vicar  alone,  after  three  months'  neglect  to  comply 
with  the  requisition,  would  be  void ;  but,  in  case  of  no  such  notice, 
or  so  often  as  such  heir  male  shall  be  minor,  lunatic,  beyond  seas, 
under  any  legal  disability,  or  refuse  or  become  incapable  to  act  in 
the  trusts,  the  vicar  may  act  alone.  By  the  fifth  section  the  church- 
wardens and  overseers,  on  receipt  on  the  rents,  are  to  pay  the  same 
to  the  treasurer  of  the  poor  rates  for  the  time  being,  to  be  applied 
by  the  governors  and  directors  of  the  poor  conjointly  with  them 
according  to  the  trusts  of  the  original  foundation  deed.  Indepen- 
dently of  title  under  this  statute,  the  defendant  claims  under  a 
conveyance  in  1848,  from  the  coheirs  of  John  Drake,  with  the 
consent  of  the  churchwardens  and  overseers,  to  the  use  of  himself, 
his  heirs  and  assigns,  upon  the  trusts  of  the  original  foundation 
deed.  No  notice  has  been  given  under  stat.  65  Geo.  III.  c.  69,  by 
the  heir  male  of  John  Evelyn. 

The  case  finds  in  substance,  and,  as  between  these  parties,  we  are 
to  take  it,  that  the  defendant  is  well  entitled  (and,  if  well  entitled, 
it  must  be  as  trustee  for  the  performance  of  the  original  trusts,  and 


(1)  "For  enabling  the  trustees  of 
charity  lands  at  Deptford,  in  the  county 


of   Kent,    to   grant   building  leasee 
thereof." 
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those  engrafted  on  them  by  stat.  46  Geo.  III.)>  onless  his  title  is     chuboh- 
displaced  by  the  operation  of  stat.  69  Geo.  III.  c.  12,  s.  17  :  and  on     dbptfobd 
this  the  lesBors  of  the  plaintiff  rely,  contending  that,  in  all  cases    g^BroHLBT 
where  the  land  is  freehold,  and  the  trusts  are  general  for  the  benefit 
of  the  parishioners,  so  that  in  a  popular  sense  the  land  may  be  said 
to  belong  to  the  parish,  the  statute  vests  the  legal  estate  in  the 
churchwardens  and  overseers  of  the  parish  as  a  body  corporate. 
The  defendant  contends  that  in  no  case  does  the  statute  operate 
where  the  legal  estate  is  actually  ^vested  in  a  known  existing  trustee       [  *^os  ] 
or  trustees ;  and  that  at  all  events  it  does  not  operate  where  the 
trusts  are  special,  which  he  asserts  to  be  the  case  in  the  present 
instance;  for  that  a  trust  for  the  benefit  of  the  poor  is  a  trust 
limited  to  such  poor  as  do  not  receive  parochial  relief,  constituting 
therefore  a  special  and  limited  class  of  objects. 

The  latest  case  on  this  subject  is  Eumball  v.  Munt  (i).  There  the 
trusts  appear  by  the  last  conveyance  to  have  been  to  receive  and 
take,  or  to  permit  and  suffer  the  churchwardens  for  the  time  being 
yearly  for  ever  to  receive  and  take,  the  rents  &c.,  for  the  repairs  of 
the  parish  church,  and  for  the  benefit  of  the  poor  of  the  parish,  so 
as  the  rents  &;c.  have  been  usually  or  lawfully  applied,  and  according 
to  the  intentions  of  the  several  charitable  persons  who  gave  the  pre- 
mises respectively.  It  appeared  also  that  among  the  premises  were 
four  messuages,  wherein  it  was  stated  in  the  conveyance  ''poor 
families  "  were  **  permitted  to  dwell  rent  free."  For  the  last  seven 
years  the  defendant  had  paid  rent  to  the  vestry  clerk.  In  that  case 
both  points  were  made  on  which  the  defendant  now  relies,  that  the 
trusts  were  special,  and  the  trustees  in  existence.  This  Court,  how- 
ever, determining  that  the  trusts  were  general,  decided  that  the 
parish  officers  alone  could  sue  for  the  rent,  and  did  not  regard  the 
known  existence  of  the  trustees  as  preventing  the  operation  of  the 
statute.  If,  therefore,  that  case  was  in  all  points  rightly  decided, 
it  governs  the  present :  and  we  have  in  effect  been  called  on  by  the 
defendant's  counsel  to  review  that  decision.  Certainty  in  the  law 
is  of  such  paramount  importance,  that  a  decision,  ^although  question-  [  *404  ] 
able  in  itself,  which  has  been  acquiesced  in  by  the  co-ordinate  Courts, 
and  has  been  acted  on  as  law  for  any  considerable  period  of  time, 
may  be  better  left  for  correction  to  some  superior  and  more  authori- 
tative tribunal  than  departed  from  by  the  same  Court  in  subsequent 
cases ;  but,  if  these  circumstances  do  not  exist,  and  we  should  be 

(1)  8  Q.  B.  382  (oyerruled  by  tkLs  case,  and  therefore  not  leported  in  the 
Berised  Beports.— A.  0.). 
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satisfied  on  reconsideration  that  oar  earlier  decision  was  erroneous, 
there  is  nothing  which  should  prevent  as  from  so  declaring,  when 
the  same  circamstances  again  present  a  case  for  oar  decision.  We 
have  therefore  thought  it  more  satisfactory  not  to  preclude  the 
present  inquiry. 

Two  points,  it  will  be  observed,  are  alleged  to  be  cardinal :  the 
special  nature  of  the  trusts ;  the  existence  of  the  special  trustees. 
Of  these  we  think  the  first  does  not  arise  in  the  present  case. 
Whether,  under  a  trust  *'  for  the  use  and  benefit  of  the  poor  of  the 
said  parish/'  all  the  poor  persons,  receiving  relief  from  the  poor 
rate  or  not,  be  proper  objects,  or  only  the  latter,  it  seems  to  us  that, 
in  the  latter  case  as  well  as  in  the  former,  the  trusts  are  sufficiently 
general  to  bring  the  case  within  the  operation  of  the  statute.  In 
the  cases  relied  on  for  a  different  construction  it  will  be  found  that 
the  trusts  either  wholly  or  in  part  are  such  as  limit  the  discretion  of 
the  trustees,  confine  them  to  special  objects  or  special  modes  of 
relief,  the  latter  being  such  as  could  not  properly  fall  on  the  general 
parochial  fund  if  there  was  no  such  charitable  fund.  Thus,  in  The 
Attorney-General  v.  Lewin  (i)  the  trusts  were,  among  others,  the 
"  binding  one  poor  boy,"  not  boy  or  girl, "  apprentice  in  each  year," 
and  "  instructing  the  poor  of  the  parish : "  in  The  ^Paddingtan 
Charities  case  (2),  the  purchase  of  bread  and  cheese  to  be  distributed 
among  the  poor  at  Christmas :  in  AUason  v.  Stark  (3),  ''  the  better 
relief  of  the  most  poor  and  needy  people  that  be  of  good  life  and 
conversation,"  inhabiting  within  the  said  parish,  "  and  the  putting 
forth  one  poor  boy  or  more,  being  of  the  said  parish,  to  be  appren- 
tice or  apprentices,"  the  moiety  to  the  poor  ''  to  be  paid  to  them 
every  half  year  &c.,  at  and  in  the  church  or  porch  thereof."  Where 
the  only  distinction  is  the  actual  receipt  of  parochial  relief,  it  is 
obvious  that  the  result  is  the  same  as  if  it  did  not  exist ;  the  fund 
helps  to  keep  off  the  rate  those  who  it  is  feared  would  otherwise  be 
at  least  temporarily  on  it :  it  is  ia  aid  of  the  parochial  funds ;  and 
the  land  which  produces  it  may  therefore  properly  be  said,  in  the 
popular  sense  in  which  the  statute  must  certainly  be  construed,  to 
belong  to  the  parish.  In  this  holding  we  differ  from  no  decision, 
and  we  agree  with  many,  which  it  is  unnecessary  in  this  part  of  our 
judgment  to  refer  to. 

The  second  point,  that  the  statute  does  not  vest  the  legal  estate 


(1)  42  R  B.  211  (8  Sim.  366). 

(2)  In  re  PaddingUm   Charities,  42 
B.  B.  248  (8  Sim.  629);  8.  G.  1  L.  J. 


(N.  S.)  £q.  44.    The  latter  report  ia 
cited  above. 
(3)  48  B.  B.  493  (9  Ad.  &  £L  265). 


Sketohlst. 
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in  the  parish  officers,  where  there  are  known  trustees  in  existence,  Chuboh- 
will  require  more  consideration.  The  seventeenth  section  of  the  ^DKprFORif 
statute  (1),  on  which  the  whole  turns,  enacts  that  all  buildings  &;c., 
which  shall  be  purchased  by  the  churchwardens  &c.  under  the 
authority  and  for  any  of  the  purposes  of  the  Act,  shall  be  conveyed 
to  them  and  their  successors  in  trust  for  the  parish ;  and  such 
churchwardens  &c.  and  their  successors  ''  shall  and  may  and  they 
are  hereby  empowered  to  accept,  take  and  hold,  in  the  nature  of  a 
body  corporate,  *for  and  on  behalf  of  the  parish,  all  such  buildings  "  [  •406  ] 
&e.,  ''  and  also  all  other  buildings,  lands  and  hereditaments  belong- 
ing to  such  parish."  The  former  part  of  the  sentence  is  entirely 
prospective  ;  it  regards  future  purchases  and  leases  ;  it  is  addressed 
to  the  conveying  party  as  well  as  to  the  grantees ;  and  these  last  it 
not  merely  empowers  to  take,  but  throws  upon  them  the  obligation 
of  taking  in  a  certain  capacity  and  with  certain  trusts ;  and  it  is 
confined  to  buildings  &c.  taken  under  the  authority  and  for  any  of 
the  purposes  of  the  Act.  The  latter  part  of  the  sentence,  which 
seems  to  have  been  an  afterthought  engrafted  on  the  original  scheme 
of  the  section,  is  merely  retrospective ;  it  is  confined  to  property 
already  in  some  sense  belonging  to  the  parish ;  much  of  the  pre- 
ceding part,  to  which  it  is  grammatically  appended,  is  therefore 
inapplicable  to  it.  So  much  of  it  as  is,  if  it  be  separated  from  the 
rest,  will  run  thus  :  ''  The  churchwardens  &c.  shall  and  may,  and 
they  are  hereby  empowered  to  take  and  hold,  in  the  nature  of  a  body 
corporate  on  behalf  of  the  parish,  all  buildings,  lands,  and  heredita- 
ments belonging  to  the  parish."  However  we  limit  the  meaning  of 
the  words  *^  all  buildings  &c.  belonging  to  the  parish,"  within  those 
limits  it  cannot  be  contended  that  the  statute  is  merely  enabling : 
besides  the  obvious  inconvenience  of  leaving  to  the  parish  officers 
an  option  to  take  or  not  that  which  the  statute  intended  them  to 
take,  the  words  will  not  bear  that  meaning.  The  parish  officers 
''shall  take," — this  casts  the  duty  on  them;  and  they  ^'are 
empowered  to  take," — this  gives  them  the  legal  capacity  for  per- 
forming it.  It  would  be  conceded  probably  that  in  a  case  where 
the  trusts  were  general  for  the  parish  benefit,  and  the  trustees  were 
all  dead,  and  no  representative  *could  be  found,  the  parish  officers  [  *407  ] 
could  not  repudiate  the  legal  estate  and  the  attendant  trusts ;  the 
former  would  vest  in  them,  and  the  latter  be  cast  on  them,  without 
any  act  of  their  own,  with  no  power  of  refusal  in  them,  by  the  mere 
operation  of  the  statute. 

(1)  59  Geo.  m.  c.  12,  s.  17. 
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If  this  be  so,  the  defendant  mast  be  driven  to  contend  that  lands 
&;c.  are  not  belonging  to  the  parish  in  the  sense  of  the  statute  if  the 
legal  estate  be  vested  in  known  existing  trustees,  or  that  those  words 
must  be  read  with  this  implied  addition,  ''whereof  there  are  no 
existing  trustees,  or  none  that  can  be  found,''  in  order  to  take  such 
a  case  as  the  present  out  of  the  operation  of  the  statute.  The  diffi- 
culty in  assenting  to  this  latter  proposition  seems  to  be,  that  it  puts 
a  large  limitation  on  words  in  themselves  unambiguous,  while  there 
is  nothing  in  the  context  of  the  section,  or  the  general  provisions  of 
the  statute,  which  manifests  any  clear  intention  in  the  Legislature 
so  to  narrow  the  meaning  of  its  own  language.  In  AUason  v.  Stark  (i) , 
Pattbson,  J.  is  reported  to  have  asked,  in  the  course  of  the  argu- 
ment :  ''  If  it  was  intended,  in  all  cases,  to  transfer  the  legal  estate 
to  the  parish  officers,  why  not  at  once  enact  in  express  terms,  that 
it  should  be  so  transferred  ?  "  A  very  pertinent  question  certainly ; 
but,  if  we  limit  them  to  the  sense  contended  for  by  the  defendant's 
counsel,  the  question  may  equally  be  asked,  why  not  enact  that 
sense  in  express  terms  ?  No  words  declare  that  the  only  mischief 
to  be  remedied  was  the  case  of  property  belonging  to  the  parish, 
which  it  was  difficult  to  manage,  or  protect,  or  recover,  for  want  of 
strict  title  in  any  known  person.  No  doubt  that  case,  as  it  is  within 
the  words,  so  it  was  also  within  the  intention  of  the  ^Legislature ; 
and  it  is  very  convenient  so  to  provide  for  it :  but  it  may  have  been 
equally  thought  convenient  to  provide  for  all  cases  where  the  trusts 
are  generally  for  the  benefit  of  the  parish,  by  placing  the  adminis- 
tration of  them  in  the  same  hands  in  which  by  the  general  law  is 
placed  the  administration  of  the  general  fund.  It  may  have  been 
thought  that  those  who  distribute  relief  to  the  poor  on  the  parish 
books  would  know  best  the  circumstances  and  character  of  those  who 
either  by  temporary  pressure  or  decay  are  all  but  on  them.  Much 
reliance  therefore  cannot  be  placed  on  the  argument  of  intention 
or  convenience  in  favour  of  the  defendant's  limitation. 

We  attach  much  more  weight  to  the  argument,  that  the  section 
contains  no  words  expressly  devesting  an  estate  from  living  trustees ; 
none  which  direct  such  persons  to  convey  their  legal  interests  to 
the  parish  officers. 

There  will  always  be  a  difficulty  when  the  Legislature,  dealing 

with  a  matter  in  its  nature  precise  and  technical,  such  as  the  title 

to  land,  or  the  vesting  of  estates,  makes  use  of  merely  popular 

language;    and    considerable   latitude  of    construction,   however 

(1)  48  B.  B.  493  (9  Ad.  &  EL  262). 
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inconvenient,  becomes  necessary,  in  order  to  arrive  at  and  effectuate     Ghubor- 
the  intention.    Bat  it  is  a  safe  rale  to  require  that,  in  order  to  devest     dbptfobd 
an  estate,  there  should  be  either  express  words  or  necessary  impli-    g,cBTOHL«T 
cation ;  to  avoid  such  interference  with  existing  legal  interests,  a 
more  narrow  construction  than  the  words  in  themselves  might  admit 
of  is  properly  to  be  adopted.    Where  a  founder  has  constituted  a 
body  of  trustees,  and  charged  them  with  the  execution  of  certain 
trusts  for  the  benefit  of  the  poor  of  the  parish,  however  general  in 
their  nature,  *and  these  trustees  are  in  existence,  and  in  the  actual       [  *409  j 
discharge  of  the  trusts  imposed  on  them,  it  would  be  a  strong  act  in 
the  Legislature  by  direct  words  to  take  from  them  their  property, 
and  vest  it  in  the  parish  officers ;  and,  if  it  has  only  used  words 
which  may  receive  a  sufficient  meaning,  and  remedy  a  great  incon- 
venience, without  going  that  length,  we  think,  on  general  principles, 
we  ought  not  to  allow  them  to  go  further.    It  is  not  unreasonable 
in  itself  to  say  that  property  so  circumstanced  does  not  belong  to 
the  parish.    With  the  exception  of  Rumbail  v.  Munt  (i),  the  autho- 
rities favour  this  view.  They  begin  with  Doe  d.  Jackson  v.  HUey  (2) : 
there  it  was  unknown  or  uncertain  in  whom   the  legal  estate, 
originally  in  the  feoffees,  was  vested ;  and  Lord  Tbntbrden  says 
(p.  894),  that  the  difficulty  of  finding  out  in  whom  the  legal  estate  in 
the  premises  belonging  to  the  parish  is  vested  was  the  mischief  which 
by  the  seventeenth  section  the  Legislature  intended  to  remedy. 
The  same  fact  existed  in  Doe  d.  Higgs  v.  Terry  (8),  and  in  Doe  d. 
Hobbs  y.  Cockell  (4).    Alderman  v.  Neate  (6)  does  not  raise  the  precise 
point :  but  there  the  parish  officers  for  fifty  years  had  been  in  occu- 
pation and  paid  the  rent ;  they  were  held  liable ;  and  the  case  was 
decided  distinctly  on  the  authority  of  Doe  d.  Jackson  v.  Hiley  (2). 
AUason  v.  Stark  (6)  was  decided  on  the  special  nature  of  the  trusts ; 
bat,  on  the  particular  point  we  are  now  considering,  it  contains 
observations  by  nearly  all  the  Judges  favouring  the  view  we  are  now 
taking,  and  explaining  the  former  decisions,  in  Doe  d.  Jackson  v. 
HUey  (2)  and  Doe  d.  Higgs  v.  Terry  (3),  by  the  difficulty  which  existed 
in  *them  of  ascertaining  where  the  legal  estate  of  the  original       [  *4io  ] 
trustees  was.    We  have  already  alluded  to  the  cases  in  equity :  and 
the  decision  in  Rumbail  v.  Munt  (1)  we  have  already  stated  to  be  in 
{avoor  of  the  lessors  of  the  plaintiff. 

(1)  Ante,  p.  633,  note  (1).  (6)  51  E.  E.  775  (4  M.  &  W.  704). 

12)  34  E.  E.  591  (10  B.  &  G.  885).  (6)  48    E.  E.  493    (9   Ad.   &   EI. 

(3)  43  E.  E.  336  (4  Ad.  &  EL  274).  255). 

(4)  43  E.  R  410  (4  Ad.  &  El.  478). 


5S8 


1847.    Q.  B.    8  Q.  B.  410. 


[b.b. 


Chuboh- 

wabdens  of 

Dbptfobd 

V, 

Skbtohlbt. 


Upon  this  view  of  the  authorities,  and  consideration  of  the 

principle  on  which  the  statute  ought  to  be  expounded,  we  have 

come  to  the  conclusion  that  our  judgment  ought  to  be  for  the 

defendant. 

Judgment  for  defendant. 


1846. 

Jan.  21. 

[452] 


EEG.   V.  NEVILL(l). 

(8  Q.  B.  452—466;  S.  C.  15  L.  J.  M.  C.  33.) 

A  local  Act  enabled  trastees  for  rebuilding  a  parish  church  to  borrow 
money,  and  charge  it  on  rates,  to  which  the  trustees  should  "  assess  all  and 
every  person  and  persons  who  do  or  ehall  inhabit,  hold,  or  occupy  any 
land,  house,  shop,  warehouse,  vault,  mill,  or  other  tenement  within  the 
said  parish :  "  half  the  rate  to  be  paid  by  the  owner  or  landlord  and  half 
by  the  occupier  or  tenant :  tenants  or  occupiers  to  pay  the  whole  in  the 
first  instance,  and  deduct  the  half  out  of  the  rent :  power  of  distress  was 
given,  if  any  person  should  omit  to  pay  for  thirty  days  after  personal 
demand  or  written  demand  left  at  his  place  of  abode ;  power  of  imprison- 
ment if  he  secreted  his  goods ;  power  of  distress  if  any  person  assessed 
should  quit  his  land,  dweUing-house,  warehouse,  shop,  vault,  mill,  or  other 
tenement,  in  respect  whereof  he  should  be  so  rated  as  aforesaid,  before 
paying  his  said  rate ;  and  it  was  enacted  that  any  person  appointed  by  the 
trustees  might  inspect  the  books  of  the  poor  rate  and  land  tax,  to  ascertain 
the  rates  to  be  levied  under  this  Act. 

Held,  that  the  vicar  was  not  rateable  in  respect  of  his  tithes  as  an  '*  other 
tenement." 

On  appeal  by  the  Bev.  Christopher  Nevill,  clerk,  vicar  of  East 
Grinstead,  Sussex,  against  a  rate  made  by  the  trustees  appointed 
under  stat.  80  Geo.  III.  c.  79  (2),  for  the  purposes  therein  mentioned, 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court 
upon  a  case  substantially  as  follows. 

The  above-mentioned  Act,  after  reciting  that  the  steeple  of  the 
parish  church  of  East  Grinstead  had,  by  "  falling  upon  the  body  of 
the  said  church,  entirely  demolished  the  same  "  (3),  enacted  (4)  that  it 
should  be  lawful  for  the  trustees  thereinafter  named  to  cause  the 
said  church  to  be  rebuilt,  and  also,  in  order  to  defray  the  expense 
of  rebuilding  the  said  church,  that  (5)  it  should  be  lawful  for  the 
said  trustees,  from  time  to  time,  either  to  grant  annuities  or  to 
borrow  money  at  interest,  which  said  annuities  so  purchased,  or 
money  so  lent  and  advanced,  should  be  charged  and  chargeable  on 
the  rates  or  assessments  to  be  levied  or  raised  (6)  for  the  purpose  of 


(1)  Cited  in  Ingram  v.  DrinkwaUr 
[1875]  44  L.  J.  P.  C.  86.— A.  C. 

(2)  "An  Act  for  rebuilding  the 
parish  church  of  East  Grinstead,  in 
the  county  of  Sussex." 


(3)  In  the  year  1785. 

(4)  Sect.  1. 

(5)  Sect.  16. 

(6)  See  sect.  8,  next  page. 
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rebuilding  the  church;   provided  that  all  the  ^moneys  so  to  be        Bbo. 
borrowed  and  raised  should  not  exceed  the  sum  of  4,0002.  Nevill, 

An  Act  passed  &c.  (61  Geo.  III.  c.  i.»  local  and  personal,  public),  [  *458  ] 
intituled  *'  An  Act  for  enlarging  the  powers  of  an  Act  of  his  present 
Majesty  for  rebuilding  tiie  parish  church  of  East  Grinstead,  in  the 
county  of  Sussex,"  after  reciting  that  the  sum  of  4,0002.,  authorised 
by  the  said  first  mentioned  Act  to  be  borrowed  for  the  purpose  of 
building  the  said  church,  was  insufficient  for  such  purpose, 
enacted  (i)  that  it  should  be  lawful  for  the  trustees  by  the  said  first 
mentioned  Act  appointed  to  raise  the  further  sum  of  4,0002.  upon 
the  credit  of  the  said  rates  or  assessments  by  the  said  recited  Act 
authorised  to  be  made  and  assessed. 

The  clause  (2)  in  the  first  mentioned  Act,  empowering  the  trustees 
to  make  rates,  is  as  follows.  ''  That  it  shall  and  may  be  lawful  to 
and  for  the  said  trustees,  or  any  five  or  more  of  them,  and  they  are 
hereby  directed  or  required  twice  or  oftener  in  every  year,  by  any 
writing  under  their  hands  and  seals,  to  assess  all  and  every  person 
and  persons  who  do  or  shall  inhabit,  hold,  or  occupy  any  land, 
house,  shop,  warehouse,  vault,  mill,  or  other  tenement  within  the 
said  parish,  in  any  sum  of  money  not  exceeding  Is.  in  the  pound  in 
any  one  year,  of  the  yearly  rent  of  such  lands,  houses,  shops, 
warehouses,  vaults,  mills,  or  other  tenements ;  and  that  the  moneys 
so  to  be  raised  as  aforesaid,  and  otherwise  in  pursuance  of  this  Act, 
shall  be  paid  to  such  person  as  shall  be  appointed  by  the  said 
trustees,  or  any  five  or  more  of  them,  to  receive  the  same,  and  shall 
be  applied  for  the  purposes  of  this  Act." 

By  a  subsequent  clause  (s)  provision  is  made  for  ^appeal  to  the       [  *46i  j 
Quarter  Sessions  by  any  person  or  persons  who  ''  shall  find  himself, 
herself,  or  themselves  aggrieved  by  any  rate  or  assessment  to  be 
made  by  virtue  of  this  Act,  or  any  other  matter  or  thing  to  be  done 
in  pursuance  thereof." 

The  trustees  appointed  by  the  authority  of  the  said  first  mentioned 
Act,  on  2l8t  October,  1844,  made  and  published  a  rate  as  follows. 

''  Parish  of  East  Grinstead,  in  the  county  of  Sussex,  to  wit.  A 
rate  or  assessment  of  6d.  in  the  pound  upon  every  inhabitant  and 
occupier  of  lands,  houses,  tithes,  shops,  warehouses,  vaults,  mills, 
or  tenements  within  the  parish  of  East  Grinstead  in  the  county  of 
Sussex,  and  for  the  purposes  mentioned  in  an  Act  of  Parliament" 
&c.,  specifying  the  above  mentioned  Acts. 

(1)  Sect.  1.  (3)  Sect.  14. 

(2)  Sect.  8. 
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Rbo.  The  appellant  was  rated  as  follows : 

^«^  Pereonsimted.  Fn)mi«»  asaeseed.  ^I^^^,^^  S^in^ 

Tenemente,  Pound. 

Rev.C.  NevOL  SmaU  tithe.  £288   0   0  i7    4   0 

In  the  grounds  of  appeal  the  appellant  alleged :  1.  That  the  said 
rate  was,  on  the  face  of  it,  had,  illegal  and  unwarranted  by  any  law 
or  statate.  2.  That  the  said  rate  was  bad  and  illegal  on  the  face  of 
it,  as  purporting  to  include  and  rate  and  assess  tithes,  which  are  not 
rateable  for  the  purposes  of  the  said  rate.  8.  That  the  property  in 
respect  of  which  he,  the  appellant,  was  so  rated  was  not  legally 
rateable  for  the  purposes  of  the  said  rate.  And,  lastly,  that  the 
appellant  was  not  legally  liable  to  be  rated  for  the  small  tithes  in 
and  by  the  said  rate,  or  by  virtue  of  the  said  Act  for  rebuilding 
the  said  parish  church. 

On  the  hearing  of  the  appeal,  it  was  admitted  that  the  said 
[  •iu  ]  church  was  rebuilt,  and  that  the  ordinary  ^church wardens'  rates  for 
repairing  the  said  church  were  levied  in  the  said  parish,  as  well  as 
rates  made  under  the  powers  of  the  above  mentioned  Acts  for 
defraying  the  expenses  of  rebuilding  the  said  church.  On  the  part 
of  the  respondents  it  was  argued  that  the  appellant  was  properly 
rated  under  the  said  Acts  of  Parliament,  inasmuch  as  the  words 
''  other  tenement,"  in  the  above  recited  clause  of  the  said  first 
mentioned  Act  (sect.  8  of  stat.  SO  Geo.  III.  c.  79),  comprised 
vicarial  tithes  according  to  the  true  construction  and  meaning  of 
the  said  first  mentioned  Act.  On  the  part  of  the  appellant  it  was 
argued  that,  according  to  the  true  construction  of  the  first  men- 
tioned Act,  the  words  *'  other  tenement "  in  the  said  clause  did  not 
include  the  vicarial  tithes  in  respect  of  which  he  was  rated.  The 
Sessions  decided  in  favour  of  the  respondents,  subject  to  the  opinion 
of  this  Court. 

If  the  Court  should  be  of  opinion  that,  according  to  the  true 
construction  of  the  first  mentioned  Act,  the  words ''  other  tenement  ** 
in  the  said  clause  do  not  comprise  vicarial  tithes,  then  the  said  rate 
was  to  be  quashed :  but,  if  the  Court  should  be  of  the  contrary 
opinion,  the  rate  was  to  stand  confirmed  (i). 

(1)  The  following  sectionB  of  stat.  said  rate  or  assessment  sliall  be  paid 

30  Qeo.  m.  c  79»  were  referred  to  in  by  the  owner  or  landlord  of  the  pre- 

argoment,  besides  those   set  out  in  misee  so  assessed,  and  the  other  half 

the  text.  by  the  occupier  or  tenant  thereoL** 

Sect.  9  enacts  **that  the  rate  or  Sect  10  enacts '*  That  the  tenants  or 

assessment  so  made  shall  be  payable  occupiers  of  any  land  and  tenements 

quarterly,  at"  &c.,  **one  half  of  which  as  aforesaid,  shall  pay  the  whole  of 


TOL.  liXX.] 
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Chambers  and  J.  J.  Johnson  in  support  of  the  order  of  Sessions : 

The  words  **  or  other  tenement/'  in  sect.  8,  comprehend  tithes.  It 
has  been  held,  in  the  case  of  a  poor  rate  imposed  by  a  private  Act, 
that  the  parson  ^''oaght  not  to  be  exempted  bat  by  express  words, 
being  liable  before/'  by  the  express  words  of  stat.  48  Eliz.  c.  2,  s.  1 ; 
and  therefore  he  was  deemed  rateable  under  the  private  Act,  though 
that  mentioned  only  **  lands  and  tenements : "  Rex  v.  SkingU  (i).  In 
8  Bom's  Eccl.  Law,  858  (2),  tit.  Privileges  and  Restraints  of  the 


Rko. 
Nbvill. 

[466] 


nich  rates  and  asseesments  on  what 
they  hold  and  occupy,  and  shall  and 
may  deduct  out  of  his  or  her  rent, 
payable  to  the  landlord  or  owner 
thereof,  one  half  of  such  rate  and 
assessment;  and  such  landlord  or 
landlords  is  and  are  hereby  required 
to  aUow  to  such  tenants  such  payments 
and  deductions  accordingly;  and  every 
tenant  paying  such  part  of  the  said 
rate  or  assessment  upon  his ''^landlord's 
account,  and  producing  a  receipt  for 
the  same,  shall  be  acquitted  and  dis- 
charged from  so  much  money  as  the 
same  shall  amount  to,  as  fully  and 
effectually  as  if  the  same  had  been 
paid  to  any  such  landlord  or  landlords, 
owner  or  owners,  or  any  person  to 
whom  his  or  her  part  was  or  should 
have  been  paid  or  payable." 

Sect  12  enacts  *'that  the  said  rates 
or  assessments  shall  be  collected 
quarterly ;  and  that  if  any  person  or 
persons  shall  refuse,  neglect,  or  omit 
to  pay  the  sum  or  sums  of  money 
which  he,  she,  or  they  shall  be  rated  or 
assessed,  for  the  space  of  thirty  days 
after  personal  demand  being  made 
thereof,  or  demand  in  writing  left  at 
the  place  of  abode  or  habitation  of 
such  person  or  persons,  then,  and  in 
every  such  case,  it  shall  and  may  be 
lawful  to  and  for  the  said  collector  or 
collectors,  receiver  or  receivers,  and 
he  and  they  is  and  are  hereby  autho- 
rized '*  &c.  (power  to  distrain) ;  and, 
if  the  goods  of  the  person  refusing  &c. 
"shall  be  locked  up,  or  secured,  or 
secreted,  or  removed,  so  that  the  said 
collector"  &c.,  '* cannot  legally  dis- 
train the  same,"  then,  &c.  (power 
given  to  justices  to  commit  to  prison  for 
any  time  not  exceeding  three  months, 


or  until  payment). 

Sect.  13  enacts  ''That  when  any 
person  or  persons  who  shall  be  rated 
or  assessed  by  virtue  of  this  Act  shall 
quit  his,  her,  or  their  land,  dwelling- 
house,  warehouse,  shop,  vault,  mill, 
or  other  tenement,  for  or  in  respect 
whereof  he,  she,  or  they  respectively 
shall  be  so  rated  or  assessed  as  afore- 
said, before  he,  she,  or  they  shall  have 
paid  his,  her,  or  their  said  rate  or 
assessment,  and  shall  afterwards  refuse 
to  pay  the  same  when  due,  and 
demanded  by  the  person  or  persons 
authorized  and  appointed  to  collect 
and  receive  the  same,  that  then  and 
in  every  such  case  it  shall  and  may  be 
lawful  to  and  for  the  said  collector  or 
collectors,"  &c.  (power  to  distrain  the 
goods,  by  warrant  of  justices  to  be 
granted  into  any  place  within  their 
respective  jurisdictions,  or  out  of  the 
limits  thereof,  such  warrant  being  first 
backed  or  countersigned  by  some 
magistrate  in  the  county,  &c.  where 
the  distress  is  to  be  made). 

Sect.  15  enacts  ''That  it  shall  and 
may  be  lawful  to  and  for  any  receiver 
or  collector  to  be  appointed  in  pur- 
suance of  this  Act,  or  any  other  person 
or  persons  to  be  appointed  by  the  said 
trustees,  or  any  five  or  more  of  them, 
for  that  purpose,  at  all  convenient 
times,  to  inspect  the  books  of  assess- 
ments or  rates  of  the  poor,  or  land  tax 
for  the  said  parish,  in  order  to  ascer- 
tain the  rates  and  assessments  to  be 
raised  and  levied  by  virtue  of  this  Act, 
and  to  take  copies  thereof,  if  necessary, 
at  the  expense  of  the  said  trustees." 

(1)  1  Str.  100. 

(2)  9th  ed. 


[•«6.ii.] 
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Beg.  Clergy,  sect,  iv.,  after  a  statement  that  anciently ''  it  was  held,  that 
Nkyill.  clergymen  are  not  to  be  burdened  in  the  general  charges  with  the 
laity  of  this  realm,  neither  to  be  troubled  or  incumbered,  unless 
they  be  specially  named  and  expressly  charged  by  some  statute,"  it 
is  said  :  '*  But  now  the  contrary  doctrine  prevails,  that  clergymen 
are  liable  to  all  charges  by  Act  of  Parliament,  unless  they  are 
specially  exempted ;  "  which  is  laid  down  in  Webb  v.  Batchelor  (i). 
In  Powell  V.  Bull  (2)  it  was  held  that "  tenements,"  in  a  local  Act  for 
the  maintenance  of  the  poor(8),  immediately  following  the  words 
*'  lands,  houses,"  comprehend  tithes,  parcel  of  a  rectory.  A  meaning 
must  be  given  to  all  the  words  of  the  Act.  A  strong  instance  of 
this  appears  in  2  Dwarris  on  Statutes,  757,  758.  There,  after 
stating  the  rule  that  '^  a  statute  which  treats  of  things  or  persons  of 
an  inferior  rank  cannot,  by  any  general  words,  be  extended  to  those 
of  a  superior,"  a  passage  is  cited  from  Lord  Coke's  commentary  on 
Stat.  52  Hen.  III.  (Marlebridge)  c.  19,  in  2  Inst.  187.  The  enact- 
ment is  :  **  Touching  essoins,  it  is  provided,  that  in  counties, 
[  *458  ]  hundreds,  or  in  Courts  barons,  or  in  other  Courts,  *none  shall  need 
to  swear  to  warrant  his  essoin : "  and  Lord  Coke  says  :  *'  These 
general  words  are  interpreted  to  extend  to  the  King's  courts  of 
record  at  Westminster,  and  other  courts  of  record,  although  the  Act 
beginneth  with  inferior  Courts,  as  is  manifest  by  common  experience ; 
and  the  cause  is,  for  that  otherwise  these  general  words  should  be 
void,  for  it  cannot  according  to  the  general  rule  extend  to  inferior 
Courts ;  for  none  be  more  inferior  or  lower  than  these,  that  be 
particularly  named,  and  so  note  a  just  exception  out  of  the  general 
rule."  Here,  if  no  word  intervened  between  the  words  "land, 
house,"  and  the  words  '*  or  other  tenement,"  the  case  would  be 
directly  within  the  rule  in  Rex  v.  Skingle  (4)  and  Powell  v.  Bull  (2) : 
but  the  intervening  words  relate  to  inferior  subjects,  "  shop,  ware- 
house, vault,  mill :  "  and,  unless  the  general  words  can  be  satisfied 
by  some  subject  inferior  to  these,  the  rule  in  2  Inst.  187  applies. 

(Coleridge,  J. :  I  cannot  quite  understand  how  you  fix  the  order 
of  precedence  in  such  things :  we  know  that  certain  Courts  are 
inferior  to  others.) 

(1)2  Lev.  139.  better  employing  and  mamtaining  the 

(2)  1  Comyns's  Bep.  265.  poor  thereof."    This  appears  to  be  the 

(3)  Stat.  9  &  10  WiU.  III.  c.  37,  same  Act  as  that  cited  in  Bex  v. 
private,   "  for  erecting  hospitals,  and  Skingle,  supra, 

workhouses  within  the  town  of  Col-  (4)  1  Str.  100. 

Chester,  in  the  county  of  Essex,  for  the 
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If  there  be  no  rule  of  precedence  applicable,  there  is  nothing  to        Rrg. 
limit  the  generality  of  the  words.  Nbvill. 

(CoLBBiDOE,  J. :  In  Rex  v.  Skingle  (i)  and  Powell  v.  BuU  (2)  it 
appears  to  have  been  understood  that  the  private  Act  took  the  place 
of  stat.  48  Eliz.  c.  2,  so  that  the  vicar,  if  not  rated  under  the 
private  Act,  would  be  relieved  from  his  antecedent  liability  altogether : 
bat  here  does  the  local  Act  supersede  the  ordinary  Church  rate  ?) 

The  statute  here  seems  passed  for  rebuilding  the  whole  church  : 
there  is  no  reason  for  exempting  the  vicar  rather  than  the  other 
parishioners.    All  will  *pay  under  the  general  liability  to  Church       [  •4'>9  ] 
rate,  or  all  are  exempted  from  it. 

(Coleridge,  J. :  He  will  probably  insist  that  the  words  must  be 
applied  to  subjects  ejusdem  generis  with  those  expressly  named.) 

The  inference  from  sect.  15  is  that  the  vicar  should  be  rated :  for 
the  rate  is  to  be  ascertained  by  reference  to  the  poor  rate  and  land 
tax,  to  both  of  which  he  would  be  rated.  It  is  no  answer  that  the 
inspection  of  these  rates  might  be  important  with  a  view  to  the 
assessment  of  the  inhabitants  in  general ;  for  their  assessment  to 
the  poor  rate  and  land  tax  is  made  on  the  assumption  that  the 
vicar  is  proportionably  rated :  if  he  is  not  to  be  so  rated  under  this 
Act,  the  inspection  would  mislead. 

(Coleridge,  J.:  The  inspection  might  show  the  value  of  the 
property  rated.) 

Rex  V.  Barker  (3)  is  a  strong  authority  in  favour  of  the  order  of 
Sessions:  the  words  are  nearly  the  same  as  here.  [They  also 
referred  to  Rex  v.  The  Trustees  for  paving  Shrewsbury  (4),  Rex  v. 
The  Manchester  and  Salford  Water  Works  Company  (b).  Rex  v. 
Mosley  (6),  CoUbrooke  v.  Tickell  (7),  BaUy  v.  Wells  (8),  and  Gully  v. 
Bishop  of  Exeter  (9).] 

Sir  F.  Kelly,  Solicitor-General,  and  Creasy^  contra :  [  460  ] 

The  burthen  of  proof  lies  on  the  party  seeking  to  impose  a  tax. 

(1)  1  Str.  100.  (6)  26  E.  E.  328  (2  B.  &  C.  226). 

(2)  1  Comyns's  Eep.  265.  (7)  43  R.  E.  520  (4  Ad.  &  El.  916). 

(3)  45  E.  E.  502  (6  Ad.  &  El.  388).  (8)  3  Wils.  25.  See  note  (12)  to 
And  see  Brown  v.  Lord  Oranm'lle,  10  The  Dean  and  Chapter  of  Windsor  v. 
Bing.  69.  Oover,  2  Wms.  Saund.  304  a. 

(4)  37  E.  E.  409  (3  B.  &  Ad.  216).  (9)  29  E.  E.  565  (4  Bing.  290,  296). 

(5)  1  B.  &  C.  630. 
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rbo.  Independently  of  express  enactment,  the  vicar  is  no  more  bound  to 
Nkvill.  repair  the  body  of  the  church  than  the  rector ;  the  burthen  falls  on 
the  parishioners  in  general:  1  Bum's  Just.  636  (29th  ed.)»  title 
Church  or  Chapel,  VI.  1 ;  1  Bum's  Ecc.  L.  850,  title  Church,  vi. ; 
Degge's  Parson's  Counsellor,  168,  Part  I.  c.  xii.  Here  the  general 
language  of  the  Act  is  against  the  supposition  that  it  was  meant 
to  include  tithe  in  the  word  ''  tenement."  Sect.  9  speaks  of  owner 
and  landlord  as  correlative  to  occupier  and  tenant :  now,  though  in 
[  *46i  ]  a  "i^technical  sense  a  man  may  be  said  to  be  occupier  or  tenant  of 
tithes,  the  word  ordinarily  used  is  lessee.  The  same  remark  is 
applicable  to  sect.  10.  Sect.  18  speaks  of  such  assessed  persons 
as  "shall  quit"  their  "land"  &c.,  enumerating  all  the  rateable 
subjects  mentioned  in  sect.  8,  including  "  other  tenement."  This 
is  not  consistent  with  ordinary  language,  if  tithe  be  comprehended. 
In  sect.  8  the  subject-matters  enumerated  begin  with  "land,"  and 
descend  to  less  important  things,  all  corporeal:  therefore  tithe 
cannot  be  included  without  violating  the  apparent  order,  contrary 
to  the  admitted  general  rule,  and  that  for  the  purpose  of  bringing 
in  matters  not  ejuadem  generis  with  those  specified.  Authorities 
relating  to  poor  rates,  or  other  charges  to  which  the  vicar  was 
previously  liable,  are  inapplicable.  Such  are  8  Burn's  Ecc.  L.  353, 
Rex  V.  Skingle{i),  Powell  v.  Bull  (2).  And  the  reasoning  in  these 
cases,  founded  on  the  assumption  that  the  vicar,  if  not  rated  under 
the  private  Act,  would  escape  altogether  from  the  charge  to  which 
he  was  previously  liable,  is  inapplicable  here,  as  the  case  finds  that 
the  ordinary  churchwardens'  rates  are  still  raised.  It  is  true  that 
some  meaning  should,  if  possible,  be  given  to  all  the  words :  bat 
here  that  rule  may  be  satisfied  without  including  any  subject-matter 
of  a  kind  different  from  that  described;  for  "other  tenement" 
may  mean  barn,  factory,  &c.  Rex  v.  Barker  (s)  proves  only  that, 
where  reference  is  made  to  all  tenements  rateable  to  the  relief  of 
the  poor,  tithes  are  so  rateable,  because  the  person  is  within  the 
original  statute  of  48  Eliz.  c.  2,  s.  1.  On  the  other  hand,  the  eases 
[  *462  ]  are  uniform  in  showing  that,  if  possible,  general  words  shall  *be 
applied  only  to  things  ejusdem  generis  with  the  things  particularized: 
Rex  V.  The  Manchester  and  Salford  Waterworks  Company  (4),  Rex 
V.  Mosley  (s),  Colebrooke  v.  Tickell  (6).  The  principle  is  explained 
by  Lord  Kenton  in  Rex  v.  Wallis  (7),  namely  that,  if  the  Legislature 

(1)  1  Str.  100.  (5)  26  R  E.  328  (2  B.  &  C.  226). 

(2)  1  Comyns's  Bep.  265.  (6)  43  £.  B.  520  (4  Ad.  &  £1.  916}. 

(3)  45  B.  B.  602  (6  Ad.  &  EL  388).  (7)  5  T.  B.  375,  379. 

(4)  1  B.  &  0.  630. 
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had  meant  the  general  words  to  be  applied  without  restriction,  it        Bm. 
"  would  have  used  only  one  compendious  word."      Sandiman  v.      nevill. 
Breach  (i)  exemplifies  very  strongly  the  prevalence  of  the  rule  that 
general  words  are  to  be  interpreted  from  the  context.    «    *    * 

LoBD  Denman,  Ch.  J. :  l^^] 

No  doubt  the  word  "  tenement"  will,  prima fade^  include  tithes: 
but  it  is  also  an  undoubted  rule,  established  by  the  cases,  that, 
where  several  words  preceding  a  general  word  point  to  a  confined 
meaning,  the  general  word  shall  not  have  such  a  meaning  as  to 
extend  its  effect  beyond  subjects  ejusdem  generi$,  Sandiman  v. 
Breach  (i)  affords  a  remarkable  instance  of  the  application  of  this 
rule.  Certain  kinds  of  carriers  and  travellers  were  there  specifically 
mentioned  in  two  Acts  of  Parliament  on  the  same  subject;  and 
the  words  "other  person  whatsoever"  also  appeared:  and  Lord 
Tentbbden  held  that  the  special  description  had  the  effect  of 
excluding  carriers  not  mentioned.  Here  many  kinds  of  tenement 
are  specified,  differing  in  kind ;  yet  nothing  is  said  about  tithes. 
We  are  therefore  called  upon  to  say  that  tithes  mvst  be  included 
because  they  m^y  be  included.  Possibly,  if  we  knew  the  general 
history  of  the  case,  we  might  find  grounds  for  suspecting  that  the 
intention  was  to  include  tithes:  but  there  is  a  total  absence  of 
information  on  this  point.  We  do  not  know,  from  the  language 
of  the  Act,  whether  the  whole  church  was  destroyed,  or  the  body 
as  distinguished  from  the  rest  of  the  church,  nor  how  the  rates 
*have  been  levied  since  1785.  We  are  called  upon  to  put  a  con-  [  *464  ] 
struction  on  the  dry  words :  and,  that  being  so,  we  must  adhere  to 
Lord  Tentebden's  rule. 

Patteson,  J. : 

We  have  certain  general  rules  to  guide  us  in  our  interpretation 
of  statutes ;  but  these  rules  sometimes  conflict  one  with  another, 
and  only  make  more  matter  of  doubt.  Here  it  is  said  that  we  are 
to  give  effect  to  all  the  words  if  we  can,  and  that  some  meaning 
therefore  ought  to  be  given  to  the  words  "  other  tenement,"  so  as 
to  include  some  subject  not  previously  included.  Another  rule  of 
which  we  are  reminded  is,  that  we  are  to  construe  every  word  in 
conjunction  with  the  words  that  accompany  it,  and  that,  where 
specific  words  occur,  a  general  word  following  them  must  be  taken 
to  include  only  subjects  ejvsdem  generis.  Which  of  these  rules  is 
(1)  31  E.  E.  169  (7  B.  &  C.  96). 

B.B. — ^VOL.  LXX.  S5 
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Beg.  to  prevail  ?  Perhaps  in  the  present  case  they  are  not  actually  in 
Nbyill.  conflict ;  for,  as  the  Solicitor-General  suggested,  we  might  possibly 
give  effect  to  the  words  **  other  tenement "  by  treating  them  as 
including  bams  or  factories  and  excluding  tithes.  The  words  come 
after  the  words  "  land,  house,  shop,*'  and  the  like,  and,  as  I  should 
say,  were  meant  to  include  subjects  ejusdem  generis,  particularly 
when  we  look  at  sections  9  and  18,  which,  though  not,  of  themselves, 
sufficient  to  warrant  us  in  excluding  tithes,  yet  confirm  the  argument 
that  the  words  ''other  tenement,"  in  sect.  8,  were  intended  to  include 
only  what  was  ejusdem  generis  with  the  things  before  specified. 

COLEBIDOB,  J. : 

I  am  of  the  same  opinion.  I  do  not  think  that  any  of  the  cases 
throw  much  light  upon  the  question ;  for,  as  was  to  be  expected, 
[  '^es  ]  each  is  decided  ♦upon  the  particular  words  in  each.  We  must 
therefore  recur  to  general  principles.  And  I  really  think  that  all 
the  general  rules  which  have  been  established  may  be  consistently 
satisfied  by  our  present  decision.  Without  insisting  too  strongly 
upon  the  argument  that  the  statute  is  imposing  a  tax  and  must 
therefore  be  strictly  interpreted,  it  is  impossible  not  to  attach  some 
weight  to  that  consideration.  Then,  as  to  the  words  which  precede 
*'  other  tenement,"  they  are  express,  "  land,  house,  shop,"  and  so 
on :  as  to  the  words  "  other  tenement,"  there  is  enough  doubt,  to 
say  the  least,  to  entitle  us  to  say  that  the  rule  of  construing  the 
statute  strictly  will  not  be  satisfied  if  tithes  be  included.  Next, 
what  is  the  effect  of  the  word  **  inhabit  ?  "  It  cannot  mean  that 
a  vicar,  merely  as  inhabitant,  shall  be  assessed  in  respect  of  his 
tithe  only.  Looking  at  the  words  alone,  I  think  that  the  first 
principle  mentioned  by  my  brother  Pattbson  need  not  affect  the 
view  which  I  take,  and  the  other  cannot.  The  special  words  by 
no  means  exhaust  every  kind  of  subject-matter  ejusdem  generis; 
so  that  effect  may  well  be  given  to  the  words  *'  other  tenement,'* 
without  including  tithes.  As  to  the  rule  of  confining  a  general 
word  when  it  follows  special  words,  by  referring  it  to  the  same 
sort  of  subject-matter,  we  cannot  perhaps  bring  this  case  exactly 
within  the  doctrine,  in  2  Inst.  187,  respecting  the  inferiority 
of  one  subject-matter  to  another.  But  the  analogy  is  sufficiently 
close.  Where  we  find  every  thing  which  is  expressly  mentioned 
to  be  of  a  corporeal  nature,  we  should  certainly  not  expect  to 
find  that  the  general  word  meant  any  thing  not  corporeal, 
and  should  be  disposed  to  say  that  tithes  were  not  included; 
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althoaghy  if  that  view  were  inconsistent  with  what  we  found  in  Bso. 
^other  parts  of  the  statute,  we  might  be  unable  to  act  upon  it.  nryill. 
Now  Mr.  Chawbers  referred  to  sect.  16,  which  gives  power  to  [  *466  ] 
inspect  the  poor  rate  for  the  purpose  of  ascertaining  the  proper 
assessments.  But  such  a  power  was  useful  for  enabling  the 
receiver  to  get  the  value  of  any  corporeal  hereditament  which  was 
to  be  assessed:  and  no  other  clause  is  shown  to  be  inconsistent 
with  the  principle  that  corporeal  hereditaments  alone  are  included. 
On  the  side  of  the  appellant,  it  is  contended  that  some  clauses  do 
show  the  limit  upon  which  he  insists.  I  agree  that  none  of  them 
are  conclusive :  yet  all  of  them  are  strong  enough  to  produce  an 
inclination  of  opinion ;  all  seem  to  point  to  corporeal  heredita- 
ments. Sect.  10  speaks  of  rent  being  paid  by  tenants  or  occupiers; 
sect.  18  speaks  of  a  rated  person  who  "  shall  quit "  the  "  land  " 
&c.,  re-enumerating  all  the  subject-matters  of  sect.  8.  Looking 
therefore  at  the  whole  statute,  I  think  the  safer  opinion  is  that  the 
vicar  is  not  rateable  here  in  respect  ol  tithe  (i). 

Order  of  Sessions  quashed. 


CROW    V.    FALK   and   Anothee(2).  is^e. 

Jan,  2H 
(8  Q.  B.  467—473 ;  S.  0.  15  L.  J,  Q.  B.  183;  10  Jur.  374.)  ' 

Plaintiff  and  defendants  agreed  by  charter-party  that  a  ship,  then  at  [  ^^^  J 
Liverpool,  of  which  plaintiff  was  master,  should,  with  all  convenient  speed, 
be  made  ready,  and  should,  at  L.,  receive  and  load  from  the  charterers* 
agents  a  full  cargo,  and,  being  so  loaded,  should  proceed  to  Stettin  and 
deliver  the  same  and  so  end  the  voyage,  restraints  of  Princes  Ac, 
"during  the  said  voyage,  always  mutually  excepted ; "  and  the  ship  was 
to  be  loaded  at  L.  without  detention;  and  defendants  thereby  agreed 
to  load  the  vessel  at  L.,  as  in  the  charter-party  stated,  with  the  said 
cargo,  at  L. 

On  general  demurrer  to  a  declaration  in  assumpsit,  assigning  for  breach 
of  the  above  agreement  that  defendants  did  not  load  the  ship  at  L.  without 
detention,  but  detained  her  at  L.  an  unreasonable  time  (not  negativing 
restraints  of  Princes  &c.) :  Held, 

That  the  exception  as  to  restraints  of  Princes  &c.  was  applicable  only 
after  the  ship  quitted  Liverpool. 

Assumpsit.  The  first  count  stated  that,  before  the  making  of  the 
promise  &,c.,  to  wit  8th  March,  1844,  plaintiff  was  master  of  a  ship 

(1)  Wightman,  J.  was  absent.  L.  J.  C.  P.  229;  Barker  v.  Mc Andrew, 

(2)  Thiscaseisof  doubtfulauthority :  18  C.  B.  N.  S.  759,  34  L.  J.  C.  P.  191 ; 
see  Bruce  v.  Nicolopulo  (1855)  11  Ex.  The  Carron  Park  (1890)  15  P.  D.  203, 
129,   24  L.  J.   Ex.   321 ;    ValeiUe  v.  69  L.  J.  Adm.  74.— A.  C. 

GihhB   (1859)  6  C.  B.  N.  S.  270,   28 

86—2 
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Cbow  called  the  Tweed,  then  at  Liverpool ;  and  thereupon,  by  a  certain 
Falk.  agreement  then  made  by  and  between  plaintiff  of  the  one  part  and 
defendants  of  the  other  part,  it  was  mutually  agreed,  &c.,  that  the 
ship,  being  tight  Ac.,  should,  with  all  convenient  speed,  be  made 
ready,  and  should,  at  Liverpool,  receive  and  load  from  the 
charterers'  agents  a  full  and  complete  cargo  of  white  salt  (describing 
it),  and,  being  so  loaded,  should  therewith  proceed  to  Stettin,  or  so 
near  thereunto  as  she  might  safely  get  and  deliver  the  same,  agree- 
ably to  bills  of  lading,  and  so  end  the  voyage  (restraints  of  Princes 
and  rulers,  the  dangers  of  the  seas  and  navigation,  fire,  pirates  and 
enemies,  during  the  said  voyage,  always  mutually  excepted),  fourteen 
running  days  &c.  (stipulations  for  discharge  at  Stettin) ;  and  the 
ship  was  to  be  loaded  at  Liverpool  without  detention;  and  the 
defendants  did  thereby  promise  and  agree  to  load  the  vessel  with 
the  said  cargo  at  Liverpool,  and  also  to  receive  the  same  at  the  port 
of  delivery,  as  in  the  said  agreement  stated ;  and  that  they,  the 
defendants,  should  and  would  pay  freight  &c.,  and  that  they  should 
[  *468  ]  and  *would  pay  demurrage,  the  sum  of  91.  British  sterling  per  day, 
to  be  paid  day  by  day  for  each  and  every  day  the  vessel  should  be 
detained  over  and  above  the  said  laying  days  and  time  hereinbefore 
mentioned,  but  that  the  said  vessel  should  not  be  required  to  remain 
on  demurrage  longer  than  ten  days;  the  cargo  to  be  delivered 
alongside  and  taken  from  alongside  the  vessel,  within  reach  of  her 
tackle,  at  the  expense  and  risk  of  the  charterers :  and  for  the  true 
performance  of  the  said  agreement  the  plaintiff  did  thereby  bind 
himself,  his  heirs  and  assigns,  the  said  vessel  &c.,  and  the  defendants 
did  in  like  manner  bind  themselves,  their  heirs  and  assigns,  and 
the  cargo  &c.,  each  unto  the  other,  in  the  penal  sum  of  2001.  And 
thereupon,  afterwards,  to  wit  on  &c.,  in  consideration  of  the 
premises  &c.  (mutual  promises  to  perform  the  agreement).  Aver- 
ment, that  plaintiff  continually,  from  the  time  of  making  &c.,  has 
performed  &c.  That  afterwards,  after  the  making  of  the  agreement 
and  promise  by  defendants,  and  before  the  breach  of  promise  by 
defendants  firstly  hereinafter  mentioned,  the  ship,  being  then 
tight  &c.,  was,  at  Liverpool,  with  all  convenient  speed,  and  within 
a  reasonable  time  for  that  purpose,  made,  and  was  there,  ready  to 
receive  and  load  from  the  defendants  or  their  agents  such  cargo  as 
in  the  agreement  in  that  behalf  mentioned  and  agreed  on :  and  the 
ship  continued  there,  thenceforth,  until  the  time  of  the  committing 
of  the  breach  of  promise  &c.  next  mentioned,  ready  as  aforesaid  to 
receive  and  load  there  from  defendants,  or  their  agents,  such  cargo 
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as  in  the  said  agreement  &c. ;  and  plaintiff  continued  to  be,  and        Cbow 
was,  daring  all  the  time  last  aforesaid,  ready  and  willing  to  receive       falk. 
snch  cargo  there,  and  to  load  the  same  &c. :  of  all  which  &c. 
(notice  *to  defendants,  within    a  reasonable    time,  and    before       [*469] 
breach)  &c. 

That,  after  the  said  vessel  had  been  so  made  ready  to  receive  the 
cargo,  and  after  defendants  had  had  such  notice  as  aforesaid,  and 
while  the  vessel  continued  to  be  and  was  at  Liverpool,  and  so  ready, 
and  while  plaintiff  continued  to  be  and  was  so  ready  and  willing  to 
receive  the  cargo  and  load  the  same  on  board  the  vessel,  to  wit  on 
&C.9  a  reasonable  time  for  loading  the  said  vessel,  and  within  which 
the  same  vessel  could  and  ought  to  have  been  loaded  according  to  the 
true  intent  and  meaning  of  the  agreement,  expired  and  elapsed : 
yet  defendants,  well  knowing  &c.,  but  contriving  &c.,  did  not  nor 
would  keep  their  promise  and  agreement,  but  broke  their  said 
promise  in  this,  to  wit  that  they  did  not  nor  would  load  or  cause 
to  be  loaded  the  said  vessel  without  detention,  although  they  were, 
after  the  vessel  was  so  ready  and  before  the  expiration  of  such 
reasonable  time,  and  after  they  had  had  notice,  to  wit  on  Sec., 
requested  by  plaintiff  so  to  do,  but  therein  wholly  failed  and 
made  default ;  and,  on  the  contrary  thereof,  defendants,  after  the 
expiration  of  such  reasonable  time,  and  while  the  ship  continued 
to  be  and  was  so  ready,  and  after  defendants  had  such  notice 
and  were  so  requested  as  aforesaid,  kept  and  detained  the  ship 
at  Liverpool  for  a  great  and  unreasonable  time,  to  wit  &c.,  by 
means  of  which  plaintiff,  during  the  time  last  aforesaid,  lost  the 
use  and  benefit  &c. 

That  afterwards,  to  wit  on  &c.,  the  ship,  being  tight  &c.,  did,  in 
performance  of  plaintiff's  promise  and  agreement,  at  Liverpool, 
receive  and  load  from  the  defendants'  agents  a  full  and  complete 
cargo,  which  was  then  shipped  and  loaded  on  board  of  the  vessel 
by  order  of  *the  defendants,  and,  being  so  loaded  &c.,  did  after-  [  *470  ] 
wards,  to  wit  on  &c.,  proceed  to  Stettin  aforesaid ;  averment  of 
delivery  of  cargo,  that  the  running  days  expired,  and  that  the  ship 
had  not  been,  and  was  not,  at  the  expiration  of  the  said  fourteen 
days  &c.,  discharged  of  her  said  cargo,  although  plaintiff  was 
always,  during  the  time  aforesaid,  ready  and  willing  to  deliver  &c., 
and  although  the  ship  was  not  prevented  from  discharging  or  being 
discharged  of  the  same  by  any  such  restraint  of  Princes  or  rulers, 
dangers  of  the  seas  or  navigation,  fire,  pirates  or  enemies,  as  in 
the  said  agreement  mentioned :  That,  after  the  expiration  of  the 
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Cbow  said  fourteen  &c.,  the  yessel  was,  without  default  on  the  part  of 
Falk.  plaintiff,  kept  and  detained  at  Stettin  aforesaid  by  the  defendants 
and  the  consignee  for  a  long  space  of  time,  to  wit  twenty  days  over 
and  above  the  laying  days  ice.;  and  that  6(M.  became  due  and 
payable  to  plaintiff  from  defendants  for  demurrage,  according  to 
the  true  intent  &c. :  Yet  defendants,  well  knowing  &c.,  but  con- 
triving &c.,  did  not  nor  would,  though  often  requested,  pay  the  said 
sum  &c.  to  plaintiff  &c. 

That  defendants  further  broke  their  promise  &c. :  Averment  that 
they  did  not  receive  the  said  cargo  of  &c.  at  the  port  of  delivery 
within  the  number  of  days  allowed  by  the  agreement ;  but,  though 
no  such  restraint  of  Princes  &c.  (as  above)  prevented  the  vessel 
from  being  discharged  within  the  fourteen  &c.,  and  the  demurrage 
days,  the  vessel  was  detained  at  Stettin  by  defendants  and  the 
consignee  for  the  purpose  of  discharging,  for  and  during  a  long 
&c.,  to  wit  ten  days,  over  and  above  and  after  the  expiration  of  the 
said  ten  demurrage  days,  contrary  to  the  promise  &c.  By  means 
whereof  plaintiff  lost  and  was  deprived  of  the  use  &;c. 
[  471  ]  The  defendants  pleaded  a  plea  which  it  is  unnecessary  to  set 

forth.    Demurrer;  and  joinder. 

WiUes  for  the  plaintiff : 
The  plea  is  bad. 

(O.  Atkinson,  for  the  plaintiff,  said  that  he  could  not  support  the 
plea,  but  objected  to  the  declaration,  so  far  as  related  to  the  first 
breach  (i).) 

The  defendants  object  to  the  declaration  on  the  ground  that,  in  the 
first  breach,  it  is  not  alleged  that  the  delay  in  loading  at  Liverpool 
was  not  occasioned  by  the  restraints  of  Princes  or  any  of  the  causes 
excepted  in  the  charter-party.  But,  even  if  it  were  true  that  the 
plaintiff  was  bound  to  negative,  by  anticipation,  such  an  exception 
when  applicable  to  the  breach,  here  the  exception  is  not  so  applic- 
able. It  relates  only  to  what  takes  place  after  the  vessel  has  been 
loaded  at  Liverpool ;  for  it  is  limited  by  the  words  "  during  the 
said  voyage,"  and  the  voyage  would  commence  when  the  vessel 
left  Liverpool,  and  terminate  on  her  arrival  at  Stettin.     Indeed, 

(1)  See  Hinde  v.  Gray,  66  R  B.  330     Ad.  ft  El.  411);  Slade  y.  Eatvley,  13 
(1  Man.ftG.  195,  201,  note(a));  Monk-     M.  &  W.  757. 
man  v.  Shepperdion,  52  B.  B.  390  (11 
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if  the  words  "mutually  excepted"  had  not  occurred,  it  might  Cbow 
be  contended,  for  the  plaintiff,  that  the  exceptions  were  for  his  falk. 
benefit  only. 

O.  Atkinson f  contra  ; 

There  would  certainly  be  no  necessity  to  negative  the  exception 
if  it  were  inapplicable  to  the  first  breach.  But  it  is  applicable 
to  the  first,  as  well  as  to  the  second,  in  which  the  plaintiff  does 
negative  it,  although,  if  he  be  right  as  to  the  first,  he  need  *not  [  *472  ] 
have  negatived  the  exception  as  to  the  second,  because  whatever 
took  place  "  at  Stettin  "  was  after  the  end  of  the  voyage,  according 
to  the  interpretation  which  it  is  sought  to  put  on  the  word 
"voyage."  But  that  word  does  not  mean  merely  the  passage 
from  one  port  to  the  other:  it  comprehends  the  whole  employ- 
ment of  the  vessel  in  the  adventure,  and  the  words  are  equivalent 
to  the  words  "during  the  said  risk."  A  policy  would  attach  at 
the  time  of  the  loading. 

WiUes,  in  reply : 

The  word  "voyage"  cannot  be  enlarged  as  suggested.  To  give 
it  such  an  effect,  there  must  be  either  a  custom  of  merchants  or 
some  special  circumstance.  The  loading  was  to  take  place  "  at 
Liverpool."  The  words  "  during  the  said  risk  "  would  convey  no 
meaning.  A  policy  would  not  attach  till  the  anchor  was  weighed, 
unless  it  contained  the  word  "at"  as  well  as  ''from."  In  the 
second  breach,  the  averment  was  unnecessary,  and  was  inserted 
only  ex  majori  cavteld. 

Lord  Dbnman,  Ch.  J. : 

The  words  of  the  charter-party  and  declaration  are  perfectly 
clear.  The  end  of  the  voyage  is  expressly  marked  out :  the  begin- 
ning is  not ;  but  the  voyage  could  not  begin  before  the  ship's 
loading  was  completed :  the  exception  is  confined  to  the  time  during 
the  voyage ;  and  the  breach  takes  place  before  it  begins. 

Patteson,  J. : 

The  ship,  being  at  Liverpool,  is  to  be  made  ready,  and  there 
receive  the  loading;  and  she  is  then  to  proceed  to  Stettin.  ''  During 
the  said  voyage"  can  apply  only  to  the  time  after  the  voyage 
commences.    In  a  policy  of  insurance  the  word  "  at  "  would  be 
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Cbow  inserted  *in  order  to  cover  the  time  while  the  vessel  was  in  port 
Falk.  It  is  quite  clear  that  the  exception  does  not  apply  to  that  part  of 
[  *«7S  ]      the  contract  to  which  the  breach  relates. 

CoLBBiDOB,  J.  concurred.  Judgment  for  the  plmntim- 


1846.  CAEOLINE  BEAUMONT  r.  HENRY  REEVE  (a). 

__  (8  Q.  B.  483—488 ;  S.  C.  15  L.  J.  a  B.  141 ;  10  Jur.  284.) 

[  483  ]  ^  woman  declared  in  assumpsit  against  a  man,  ayerring  that  defendant 

had  seduced  and  debauched  plaintiff,  and  induced  her  to  cohabit  with  him, 
whereby  she  had  been  injured  in  her  character  and  deprived  of  the  wMns 
of  procuring  an  honest  livelihood ;  that  the  two  had  agreed  to  disoontinae 
the  immoral  connection  and  live  apart :  and  that  defendant,  as  a  compensa- 
tion for  the  injury  and  in  consideration  of  the  premises,  undertook  to  pay 
plaintiff  a  yearly  sum  towards  her  maintenance ;  which  he  had  failed  to  do : 
Held,  a  bad  declaration,  as  disclosing  no  legal  consideration  for  the 
undertaking. 

Assumpsit.  The  first  count  of  the  declaration  alleged  that, 
whereas,  before  the  making  of  the  promise  of  defendant  after 
mentioned,  defendant  had  seduced  and  debauched  plaintiff,  and 
had  induced  and  procured  her  to  cohabit  with  him  as  his  mistress 
for  a  long  time,  to  wit  five  years,  and  plaintiff,  by  reason  of  the 
premises,  had  been  and  was  greatly  injured  in  her  character  and 
reputation,  and  prejudiced  in  and  deprived  of  the  means  of  pro- 
'  curing  an  honest  livelihood,  and  otherwise  damnified ;  and  whereas, 
before  and  at  the  time  of  making  the  promise  &c.,  plaintiff  had 
ceased  to  cohabit  with,  and  then  lived  apart  and  separate  from, 
defendant ;  and  thereupon  heretofore,  to  wit  on  &c.,  it  was  agreed 
between  plaintiff  and  defendant  that  they  should  continue  to  live 
apart  from  each  other,  and  that  no  immoral  intercourse  or  connec- 
tion should  ever  again  take  place  between  them  ;  and  defendant,  as 
a  compensation  for  the  injury  so  sustained  by  plaintiff,  and  in 
consideration  of  the  premises,  then  undertook  and  promised  plaintiff 
to  allow  and  pay  her  yearly,  from  the  said  day  &c.,  during  her  life, 
towards  and  for  her  support  and  maintenance,  an  annuity  of  6(U. : 
that,  although  plaintiff  and  defendant  did  not,  at  any  time  after  the 
making  of  the  promise  of  defendant,  reside  or  cohabit  together : 
yet  defendant,  disregarding  &c.,  hath  not  allowed  or  paid  the 
annuity  &c.,  although  often  requested ;  and  a  large  &c.,  to  wit  601. 
of  the  annuity,  for  one  year,  ending  upon  &c.,  now  is  due,  &c. 

(1)  Wightman,  J.  was  absent.  3  E.  &  B.  642,  23  L.  J.  Q.  B.  276.— 

(2)  Dist.   Fisfier  v.    Drtdges  (1864)      A.  C. 
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Special  ^demurrer,  assigning  for  cause  the  grounds  insisted  on  in    BBAUMoirr 
the  argument.    Joinder.  BebVk. 

[  ^m  ] 
Crompton  for  the  defendant : 

The  declaration  is  bad  in  substance,  as  disclosing  no  legal 
consideration  for  the  promise.  In  Binnington  v.  WaUis{i)  the 
declaration  recited  that  the  plaintiff  had  cohabited  with  the 
defendant  as  his  mistress,  whereby  she  had  been  injured  in  her 
reputation ;  that  they  had  ceased  to  cohabit ;  that  the  two  had 
agreed  that  no  immoral  intercourse  should  again  take  place  between 
them,  and  defendant,  as  a  compensation  for  the  injury  sustained  by 
plaintiff,  should  pay  her  an  annuity  while  she  continued  of  good 
and  virtuous  life ;  and  thereupon,  in  consideration  of  the  premises, 
and  that  plaintiff  would  give  up  the  annuity,  defendant  undertook 
to  pay  her  its  worth :  and  it  was  held  that  no  consideration  was 
disclosed,  the  plaintiff  giving  up  only  that  which  was  of  no  value, 
inasmuch  as  she  could  not  have  enforced  the  original  agreement  for 
want  of  consideration. 

(Patteson,  J. :  The  defendant's  counsel  there  pointed  out  that  the 
declaration  did  not  aver  that  the  plaintiff  had  been  seduced  ;  and 
the  Court  seemed  to  think  that  an  averment  of  seduction  by  the 
defendant  would  have  supplied  the  defect :  here  that  appears.) 

That  makes  no  difference.  A  promise  to  induce  cohabitation  would 
clearly  be  illegal :  here  the  consideration  is  only  void.  Where  a 
part  of  a  consideration  is  illegal,  it  vitiates  the  whole ;  where  it  is 
simply  void,  the  remainder  of  the  consideration,  if  good,  will 
support  an  assumpsit  (2).  In  Jennings  v.  Brotvn  (3),  where  a 
consideration  appeared,  "^^similar  to  that  in  the  present  action,  the  [  *486  ] 
action  was  supported  on  the  ground  that  there  was  also  a  good 
consideration,  namely,  that  the  plaintiff  would  support  a  child 
which  was  the  fruit  of  the  intercourse :  and  Parke,  B.  said  that  it 
made  no  difference,  as  to  the  invalidity  of  the  former  consideration, 
that  the  defendant  had  seduced  the  plaintiff. 

(Patteson,  J.  mentioned  Oibson  v.  Dickie  (4).) 

There  the  consideration  was  future,  that  the  plaintiff  should  not 
cohabit  with  a  third  party,  or  any  one  else :  and  the  Goubt  held  that 

(1)  4  B.  &  Aid.  650.  (3)  60  R.  E.  803  (9  M.  &  W.  496). 

(2)  See  note  (e)  to  Barber  y.  Fax,  2  (4)  16  B.  R  333  (3  M.  ft  S.  463). 
WmB.  Saund.  137  h. 
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BBA.UMOMT  this  was  a  valid  consideration  and  woald  support  the  action,  nothing 
BbxVs.  illegal  appearing :  the  case  was  compared  to  that  of  an  annuity  to 
a  widow  dum  caste  vixerit.  The  decisions  on  bonds  are  inapplicable : 
a  bond  needs  no  consideration  :  it  is  sufficient  that  there  is  not  an 
illegal  one.  This  explains  Marchioness  of  Annandale  v.  Harris  (i) 
and  Turner  v.  Vaughan  (2). 

(Pattbson,  J.  referred  to  Walker  v.  Perkins  (3).) 

That  was  the  case  of  a  bond  upon  consideration  positively  illegal. 

(WiGHTHAN,  J. :  The  declaration  here  alleges  that  the  plaintiff 
was  injured  in  her  character,  and  deprived  of  the  means  of 
procuring  an  honest  livelihood.) 

That  is  a  mere  aggravation  of  the  seduction:  but  the  seduction 
raises  no  consideration.    The  word  has  no  legal  meaning. 

(WiOHTHAN,  J. :  There  is  the  word  "  debauched.") 

That  does  not  necessarily  mean  that  the  plaintiff  was  chaste  before 
her  connection  with  the  defendant.  At  the  utmost,  there  is  no 
more  than  what  has  been  called  a  moral  consideration,  which,  it  is 
now  settled,  will  not  support  an  assumpsit,  even  with  an  express 
[  *486  ]  promise :  *  Eastwood  v.  Kenyon  (4),  and  other  cases  cited  in  note  («)  to 
Barber  v.  Fox  (6),  which  support  the  doctrine  in  note  (a)  to  WennaU 
V.  Adney(e)^  that  even  an  express  promise  upon  a  mere  moral 
consideration  does  not  support  an  assumpsit,  but ''  can  only  revive 
a  preceding  good  consideration,  which  might  have  been  enforced  at 
law  through  the  medium  of  an  implied  promise,  had  it  not  been 
suspended  by  some  positive  rule  of  law,  but  can  give  no  original 
right  of  action,  if  the  obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim 
or  statute  provision."  Lee  v.  Muggeridge  (7)  must  now  be  considered 
as  overruled  by  Littlejield  v.  Shee  (8)  and  other  authorities  already 
referred  to.     (He  was  then  stopped  by  the  Goubt.) 

Banks,  contra  : 
It  must  be  conceded  that  a  promise  to  pay  money  in  consideration 

(1)  2  P.  WmB.  432.  Saund.    264  a,   and    Kaye  t.   DuiUm 

(2)  2  Wils.  339.  (there  referred  to),  7  Man.  &  G.  807. 

(3)  1  W.  Bl.  617.  (6)  6  E.  B.  780  (3  Bos.  ft  P.  247, 

(4)  62  B.  B.  400  (11  Ad.  &  El.  438).  262). 

(6)2    Wms.    Saund.    137  e.       See         (7)  62  B.  E.  404  (5  Taunt  36), 
note  (a)  to  Osborne  v.  Rogers,  1  Wms.  (8)  2  B.  &  Ad.  811. 
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of  future  cohabitation  would  be  illegal:  but  it  ia  otherwise  when  Bsaumont 
the  consideration  is  past  cohabitation.  There,  although  the  rbbVb. 
promises  will  be  void  if  it  does  not  appear  that  the  defendant 
seduced  the  plaintiff,  Binnington  v.  Wallis  (i),  yet,  as  there  pointed 
oat,  the  invalidity  results  from  the  absence  of  such  an  allegation. 
Here  the  allegation  is  expressly  made ;  and  therefore  the  case  falls 
within  the  authority  of  Marchioness  of  AnnandaU  v.  Harris  (2). 

LoBD  Dbnman,  Ch.  J.  :  [  *87  ] 

I  think  Binnington  v.  WaUis  (i),  connecting  it  with  the  dictum  of 
Paeeb,  B.  in  Jennings  v.  Brown  (8),  directly  in  point.  The  moral 
consideration,  which  alone  appears  here,  cannot  support  an 
assumpsit.  That  principle  has  been  lately  acted  upon  by  this 
Court  in  Eastwood  v.  Kenyon  (4),  where  we  adopted  the  doctrine 
laid  down  in  the  note  to  Wennaliv.  Adney  (s).  The  result  is  that  an 
express  promise  cannot  be  supported  by  a  consideration  from  which 
the  law  could  not  imply  a  promise,  except  where  the  express 
promise  does  away  with  a  legal  suspension  or  bar  of  a  right  of 
action  which,  but  for  such  suspension  or  bar,  would  be  valid. 
This  result  we  arrived  at,  after  much  deliberation;  and  we  now 
adhere  to  it. 

Patteson,  J. : 

This  declaration  appears  to  be  framed  on  a  view  suggested  by 
some  expressions  in  Binnington  v.  Wallis{i)  which  points  to  a 
distinction  between  that  case  and  cases  where  the  defendant  is  the 
seducer  of  the  plaintiff.  But,  looking  at  Eastwood  v.  Kenyon  (4) 
and  Jennings  v.  Brown  (8),  it  is  clear  that  that  circumstance  is  of  no 
consequence  as  to  the  legal  right.  The  seduction  could  give  the 
plaintiff  no  direct  right  of  action,  and  can  therefore  create  no 
liability  of  any  kind  from  which  a  consideration  can  arise. 

COLBBIDGB,  J. : 

Eastwood  V.  Kenyon  (4),  which  affirmed  the  doctrine  in  the  note 
to  WennaU  v.  Adney  (6),  has  established  the  principle  that  a  moral 
consideration  will  not  support  an  assumpsit :  there  are  certainly 
some  apparent  ^exceptions ;  but  here  we  have  only  to  act  upon  the  [  *488  ] 
general  rule.  In  Binnington  v.  Wallis{i)  the  Coubt  did  indeed 
suggest  that  the  previous  fact  of   the  seduction  might  make  a 

(1)  4  B.  &  Aid.  650.  (4)  52  B.  B.  400  (11  Ad.  &  EI.  438). 

(2)  2  P.  WmB.  432.  (5)  6  B.  B.  780  (3  Boa.  &  P.  249, 

(3)  60  B.  B.  803  (9  M.  &  W.  496).         note  (a)). 
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Bbauhont    distinction:  but  that  clearly  is  not  so.     The    circnmstance   of 
Bbbyb.       previous  seduction  adds  nothing  but  an  executed  consideration 
resting  on  moral  grounds  only. 

WlOHTMAN,  J. : 

I  felt  some  doubt  in  this  case :  but,  on  considering  the  point,  I 
agree  that  a  precedent  moral  obligation,  not  capable  of  creating  an 
original  cause  of  action,  will  not  support  an  express  promise. 
And  clearly,  on  the  authorities,  there  is  nothing  here  to  raise  any 
obligation  beyond  that.  We  therefore  must  acton  the  doctrine  laid 
down  in  the  note  to  WennaU  v.  Adney  (i). 

Judgment  for  defendant. 

1846.  HUME  V.   LORD  WELLE8LEY. 

'^''ll^'  (8  a  B.  521—623.) 

I^  ^^^  ]  W.  executed,  at  Brussels,  in  June,  1843,  a  warrant  of  attorney  to  conleas 

judgment :  and  judgment  was  entered  on  it.  In  January,  1846,  a  role  nm 
was  obtained  to  set  the  warrant  and  judgment  aside.  There  was  nothing 
to  show  that  W.  authorized  the  application,  except  that  the  affidavit  in 
support  of  the  rule  was  made  by  a  party  who  styled  himself  derk  to  L., 
**  attorney  for  the  above  named  defendant "  : 

Held,  ih&t  it  ought  to  have  appeared  more  expressly  that  the  application 
was  made  on  behalf  of  W. :  and  the  Coubt  discharged  the  role,  but  without 
costs. 

Sir  John  Batljst,  in  the  present  Term,  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  the  warrant  of  attorney  in  this 
case,  and  the  judgment  signed  thereon,  should  not  be  set  aside. 

The  affidavit  in  support  of  the  rule  had  annexed  to  it  an  office 
copy  of  the  warrant  of  attorney.  It  was  dated  SOth  June,  1843, 
and  authorized  an  appearance  *'  for  me,  William  Pole  Tylney  Long 
Wellesley,  commonly  called  Lord  Viscount  Wellesley,  of  Draycott 
House  in  the  county  of  Wilts,  but  now  residing  at  Brussels  in  the 
kingdom  of  Belgium.*'  The  attestation  was  as  follows.  Signed, 
sealed,  and  delivered  by  the  above  named  William  Pole  Tylney 
Long  Wellesley,  commonly  called  Lord  Viscount  Wellesley,  in  my 
presence,  as  his  attorney  (2),  attending  at  his  request,  and  having 
first  read  and  explained  the  same  to  him.  W.  Ptnb,  SO,  George 
Street,  Hanover  Square."  The  affidavit  (which  verified  the  exhibit, 
stated  the  signing  of  the  judgment,  and  identified  the  defendant 
as  the  present  Earl  of  Mornington  and  as  having  become  so  by 

(1)  6  B.  E.  780  (3  Bos.  &  P.  249,      Everard  v.  Poppleton,  64  B.  B.  461  (5 
note  (a)).  Q.  B.  181),  note  (1).— A.  C. 

(2)  See  Stat.  1  &  2  Vict  c.  110,  s.  9 : 
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the  death  of  his  father  about  January,  1845)  was  made  by  a  party       Humb 
describing  himself  as  "  Henry  Taylor,  clerk  to  Stephen  Lancaster        lord 
Lacena,  of  No.  1,  Guildhall  Chambers,  Basinghall  Street,  in  the  Wbllesley. 
city  of  London,  Gentleman,  attorney  for  the  above  named  defen- 
dant."   From  the  affidavit  *in  answer,  made  by  the  plaintiff,  it       [  *622  ] 
appeared  that  the  warrant    of   attorney  had  been  executed  at 
Brussels. 

Humfrey  now  showed  cause : 

It  does  not  appear  that  either  Taylor  or  Lucena  is  employed  by 
the  defendant.  That  is  necessary  for  such  an  application :  Lewis 
V.  Lord  TankerviUe  (i).  The  affidavit  there  went  farther  than  here  ; 
for  it  was  made,  not  by  the  attorney's  clerk,  but  by  the  attorney 
himself,  and  stated  that,  "  for  many  years  previous  to  the  execution 
of  the  warrant  of  attorney  in  question,  and  at  the  period  at  which 
the  same  bears  date,  and  thenceforth  hitherto,  this  deponent  was, 
and  still  is,  the  attorney  for  the  defendant."  But  Lord  Abingeb 
said :  **  There  should  have  been  either  an  affidavit  made  by  Lord 
Tankerville  himself,  or  one  stating  an  authority  from  him  to  make 
the  application,  so  as  to  show  that  it  was  made  by  a  party  acting  as 
attorney  for  him  in  the  particular  transaction :  "  and  Aldebson,  B. 
pointed  out  that  there  was  no  statement  that  the  attorney  was  the 
defendant's  attorney  "  for  this  particular  purpose." 

(CoLBRinGE,  J. :  There  it  appeared  from  the  affidavits  that  Lord 
Tankerville  was  abroad.) 

That  appears  here  by  the  warrant  of  attorney  itself.  Besides,  the 
plaintiff  states  the  execution  to  have  taken  place  at  Brussels.  In 
the  report  of  Lewis  v.  The  Earl  of  Tankerville  (2),  in  Dowling,  Lord 
.  Abinoeb  is  reported  to  have  said :  ''  It  is  an  established  rule,  that 
the  process  of  the  Court  can  only  be  altered  on  the  motion  of  the 
defendant  himself,  or  of  an  attorney  authorized  by  him." 

Sir  F.  Kelly,  Solicitor-General,  contra  : 

In  Lewis  v.  Lord  Tankerville  (1)  it  must  have  been  assumed  that 
the  ^defendant  was  abroad  at  the  time  of  the  application.  The  [  *&2S  ] 
decision  can  be  supported  on  no  other  ground.  Here  that  cannot 
be  assumed :  indeed  the  presumption  is  the  other  way,  as  it 
appears  that,  since  the  execution  of  the  warrant  of  attorney,  the 
defendant  has  become  a  peer  of  the  realm.  In  Letvis  v.  Lord 
(1)  63  B.  B.  625  (11  M.  &  W.  109).  (2)  2  Dowl.  N.  S.  754, 


558 


1846.    Q.  B.    8  Q.  B.  528. 


[B.R. 


HnMB  Tankerville  (i),  reliance  was  placed  on  Plunkett  v.  Buchanan  (2) : 
l^KD  but  that  was  an  application  to  reverse  an  outlawry,  for  which 
Wbllbslby.  parpoBe  a  party,  before  stat,  4  &  6  W.  &  M.  c.  18,  must  have 
appeared  in  person,  and,  by  sect.  S  of  that  Act,  was  ezpresslj 
permitted  (except  in  cases  of  treason  or  felony)  to  appear  "by 
attorney."  Why  should  there  be  any  such  rule  in  the  case  of 
setting  aside  a  warrant  of  attorney,  more  than  in  other  proceeding 
where  a  party  appears  by  attorney  ? 

Lord  Denman,  Gh.  J. : 

Lord  Abinobb  puts  his  decision,  according  to  the  report  in 
Dowling,  upon  the  general  ground  that  no  process  of  the  Court  can 
be  altered  without  an  application  of  some  one  authorized  by  the 
party.  Even  if  we  did  not  find  it  so  laid  down,  it  would  be  very 
strange  if  it  were  not  necessary  that  the  party  should  appear  in 
some  way  or  other,  especially  when  we  see  that  he  was  out  of  the 
country  at  the  time  when  he  is  last  shown  to  have  acted.  I  cannot, 
however,  follow  the  precedent  in  the  Exchequer  to  the  extent  of  giving 
the  costs  on  discharging  the  rule  upon  this  preliminary  objection. 

GoLERiDGB  (8)  and  WiOHTMAN,  JJ.  coucurred. 

Rule  discharged  without  costs. 


1846. 
Jan.  30. 

[683] 


EEG.   V.   COOPER  (4). 

(8  Q.  B.  633—638 ;  8.  0.  16  L.  J.  Q.  B.  206.) 

Indictment  for  causing  to  be  published  in  a  newspaper  a  libel  on  K.  The 
libel  told  a  story  of  K.,  and  added  comments  on  the  story,  giving  it  a 
ridiculous  character. 

The  editor  of  the  paper  deposed  that  defendant  asked  him  to  show  K.  up, 
and  communicated  the  story,  which  the  editor  told  to  a  reporter  for  the 
paper ;  and  that  this  story  was,  substantially,  what  was  published :  tiiat, 
before  the  publication  appeared,  defendant  remarked  on  the  delay:  and 
that,  after  the  article  came  out,  defendant  expressed  approbation  of  it. 

Held  that,  on  this  evidence,  a  jury  might  find  that  the  defendant 
authorised  the  publication  of  the  particular  libel,  notwithstanding  the 
comments  added,  and  although  it  appeared  that  the  editor  had  heaitl  the 
story  before  defendant  told  it  to  him. 

The  defendant  was  indicted  for  publishing,  and  causing  and 
procuring  to  be  published,  in  a  newspaper  called  the  Liverpool 
Chronicle,  a  libel  on  the  Bev.  Joshua  King. 


(1)  63  E.  E.  625  (11  M.  &  W.  109). 

(2)  3  B.  &  C.  736. 

(3)  Patteson,  J.  had  left  the  Court. 


(4)  Comm.  Parke*  v.  Prescoit  (1869) 
L.  R.  4  Ex.  169,  38  L.  J.  Ex.  105.— 
A.C. 
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The  Ubel,  set  out  in  the  indictment,  imputed  that  the  "  myrmi-  Beo. 
dons  "  of  the  prosecutor  had  poisoned  some  foxes,  in  the  country  coopbb. 
hunted  over  by  the  hounds  of  Sir  W.  M.  Stanley,  and  had  hung 
their  bodies  up  by  the  neck ;  and  that  the  tenantry  of  Sir  W.  M. 
Stanley,  by  way  of  retaliation,  had  hung  up  effigies  of  the  prose- 
cutor and  his  brother,  with  foxes'  tails  appended.  Some  comments 
were  added,  exhibiting  the  prosecutor  in  a  ludicrous  light  with 
respect  to  these  transactions. 

Plea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Spring 
Assizes,  1845,  the  editor  of  the  newspaper  "instated  that  the  defen-  [  ^634  ] 
dant  had  expressed  a  wish  to  him  that  he  would  "  show  up  "  the 
prosecutor  and  his  brother,  and  had  told  witness  the  story.  That 
the  witness  communicated  it  to  a  reporter  for  the  paper ;  and  that 
the  libel  was  substantially  what  was  so  communicated.  That 
afterwards,  and  before  the  publication,  the  defendant  had  remarked 
to  the  witness  that  the  article  had  not  yet  appeared.  That,  after 
the  article  had  appeared,  the  defendant  told  the  witness  that  he 
had  seen  it,  and  that  he  liked  it  very  much.  That  the  witness  had 
heard  the  story  before  the  defendant  told  it  to  him. 

The  learned  Judge  left  it  to  the  jury,  upon  this  evidence,  to  say 
whether  the  defendant  had  caused  the  libel  to  be  ptiblished, 
remarking  that  his  approbation  of  it  after  publication  was  evidence 
to  show  that  it  was  such  an  article  as  he  wished  to  be  published. 

Verdict:  Guilty. 

Sir  F.  Kelly,  Solicitor-General,  now  moved  for  a  new  trial : 

The  language  of  the  defendant,  requesting  the  editor  to  "  show 
up  "  the  prosecutor,  if  it  authorized  any  libellous  publishing  at  all, 
cannot  be  construed  into  an  authority  to  publish  a  particular  libel, 
not  then  written,  and  cannot,  therefore,  fix  the  defendant  with 
criminal  liability  for  the  publication.  In  Rex  v.  Paine  (i),  as 
rejK)rted  in  Garthew,  the  defendant  was  indicted  for  composing, 
making,  writing  and  publishing  a  libel :  the  jury  acquitted  him  of 
the  publishing,  and  found  specially  that  he  wrote  the  libel,  dictated 
to  him  by  a  person  unknown.  And  the  Court  said :  "  here  it 
appears,  *that  this  was  the  first  time  the  matter  was  reduced  into  [  *^35  ] 
writing,  for  it  was  written  from  the  mouth  of  the  author,  so  that 
the  writing  seems  to  be  the  very  making  this  libel.  He  who 
dictated  cannot  be  indicted  for  making  this  libel,  because  he  did 
(1)  Garth.  405;  5.  C.  5  Mod.  163. 
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rbo.  not  write  it."  It  is,  however,  true  that,  in  Modem  Reports,  the 
CoopKB.  language  of  the  Court  appears  to  be  different,  and  they  are  reported 
to  have  said  :  "  if  one  dictate,  and  another  write,  both  are  guilty  of 
making  it"  (i).  Here,  however,  the  evidence  was  that  the  matter 
published  did  not  in  fact  agree  with  what  was  communicated  by 
the  defendant.  The  defendant  only  told  the  story :  the  comments, 
which  give  a  ridiculous  character  to  the  whole,  are  added.  Would 
the  defendant  have  been  liable  if  the  editor  had  inserted  an  imputa- 
tion of  murder  ?  It  is  true  that,  on  seeing  what  was  published,  he 
expressed  his  approval  of  it :  but  this  could  apply  only  to  what  he 
had  previously  communicated.  Where,  indeed,  a  defendant  has 
furnished  a  manuscript,  from  which  the  libel  is  published,  and  it 
appears  that  certain  parts  of  the  manuscript,  as  furnished,  have 
been  erased  and  the  erased  parts  not  published,  the  defendant  is 
nevertheless  liable :  but,  in  such  a  case,  there  is  thia  restriction, 
that  the  erased  parts  must  not  qualify  the  meaning  of  what  was 
published :  Tarpley  v.  Blabey  (2).  Here  the  variance  is  produced 
by  the  publisher  having  added,  not  omitted,  matter. 

LoBD  Denman,  Ch.  J. : 

I  do  not  know  that  there  is  any  case  in  point :  but  on  general 
[  *536  ]  principles  this  rule  must  *be  refused.  If  a  man  requests  another 
generally  to  write  a  libel,  he  must  be  answerable  for  any  libel 
written  in  pursuance  of  his  request:  he  contributes  to  a  misde- 
meanor and  is  therefore  responsible  as  a  principal.  He  takes  his 
chance  of  what  is  to  be  published.  Here  the  defendant  first  desires 
the  newspaper  editor  to  **  show  up  "  the  prosecutor,  and  communi- 
cates to  him  the  particulars  of  the  story  which  afterwards  appears 
in  the  newspaper.  Having  given  this  general  authority,  he  meets 
the  editor  and  says  that  the  article  has  not  appeared.  That  which 
did  in  fact  form  the  foundation  of  the  libel,  and  which  the  editor 
communicated  to  the  reporter,  was  what  the  defendant  communi- 
cated to  the  editor  :  and,  after  the  publication,  it  was  approved  of 
by  the  defendant.  It  is  observed  that  there  were  additions:  but 
the  editor  said  that  what  the  defendant  communicated  was  sub- 
stantially what  was  published.  If  we  held  this  not  to  be  a  publica- 
tion by  the  defendant,  we  must  go  the  length  of  exonerating  a 
party  who  gives  instructions  for  a  libel  in  every  case  where  the  libel 
published  departs  from  the  instructions  by  a  single  word.     It  is 

(1)  The  report  in  5  Mod.  163,  which      in  Carthew  is  dated  9  Will.  HI. 
is  dated  7  Will.  III.,  concludes  with  the  (2)  42  E.  B.  636  (2  Bing.  N.  C.  437). 

words  **8ed  adjotimatur.**    The  report 
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enough  that  there  is  a  sabstantial  identity.  I  have  no  doubt  that  rbo. 
a  man  who  employs  another  generally  to  write  a  libel  must  take  his  ooopbr. 
chance  of  what  appears,  though  something  may  be  added  which  he 
did  not  state.  Here  I  have  not  the  slightest  doubt.  There  is,  first, 
an  employment;  secondly,  an  identity  of  subject-matter:  thirdly, 
a  complaint  of  the  delay  in  the  publication  :  fourthly,  an  approval : 
fifthly,  evidence  that  the  libel  is  substantially  that  which  was  com- 
municated. A  variance  is  out  of  the  question,  in  the  situation  in 
which  this  party  has  placed  himself.  That  which  did  appear  is 
what  he  instigated  and  approved  of. 

CoLBBiDGB,  J.  (1) :  r  S37  ] 

I  agree,  on  a  very  short  ground.  The  question  is,  whether  there 
be  evidence  that  the  defendant  approved  of  thU,  not  a,  libel.  He 
desires  the  editor  to  **  show  up  "  the  prosecutor.  I  agree  that  that 
direction  might  admit  of  different  interpretations,  as  to  the  strength 
of  the  publication  intended.  But  communications  are  made  at  the 
same  time.  I  do  not  put  the  argument  beyond  this,  that  materials 
are  furnished.  Then  complaint  is  made  that  the  expected  publica- 
tion does  not  appear :  that  perhaps  may  not  carry  the  proof  much 
farther.  But,  when  it  does  appear,  the  defendant  gives  judgment 
against  himself  by  approving  of  it.  Therefore  we  have  both  a 
general  authority  to  publish,  and  an  approval  of  the  particular 
publication. 

Wjohtman,  J. : 

The  question  is,  whether  there  was  evidence  sufficient  to  warrant 
the  jury  in  finding  that  the  defendant  authorized  the  publication  of 
this  libel.  It  appeared  to  me  proper  to  be  left  to  them  whether,  on 
this  evidence,  they  believed  that  this  libel  was  what  the  defendant 
meant  to  be  published.  It  would  be  very  dangerous  to  allow  a  man 
to  direct  a  libel  to  be  published  on  a  particular  subject,  and,  after 
he  has  approved  of  what  is  published,  to  defend  himself  on  the 
ground  that  something  has  been  added  to  his  original  communica- 
tion. The  Solicitor-GeneraVs  argument,  that  the  defendant  might 
as  well  be  held  liable  for  a  libel  imputing  murder,  becomes  inap- 
plicable in  a  case  where  the  libel  actually  published  is  approved  of 
by  the  defendant.  And,  as  my  Lord  has  pointed  out,  the  libel  *is  [  ^^s^  ] 
here  substantially  identified  with  the  matter  communicated.    I  think 

there  was  evidence  to  warrant  the  verdict. 

Rule  refused. 
(1)  Patteson,  J.  had  left  the  Court. 
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1846.  BLAKESLEY  v.   SMALLWOOD. 

*^g  '  (8  Q.  B.  538—646 ;  S.  C.  15  L.  J.  Q.  B.  185 ;  10  Jur.  470.) 

Jan,  22.  To  assumpsit  against  an  executor,  on  an  account  stated  by  him  as 

executor,  a  set-off  for  debts  due  from  plaintiff  to  testator  in  bis  lifetime 

[  ^^8  ]  inay  be  pleaded.    So  held  on  demurrer  to  the  replication. 

The  plea  averred  that  the  debt  set  off  was  equal  in  amount  to  the 
damages  sustained  by  the  breach  of  the  promises.  The  plaintiff  replied  as 
to  1,493/.,  parcel  of  the  set-off,  the  Statute  of  Limitations;  and  further 
replied  that  phuntiff  was  not  indebted  to  testator,  or  defendant  as 
executor,  beyond  the  1,493Z.,  modo  et  forma  ;  with  a  single  conclusion  to 
the  Court  as  to  the  whole  replication.  Held,  on  special  demurrer,  a  bad 
conclusion. 

Qucere,  whether  the  replication  was  bad  for  duplicity. 

AsBUMPBiT  against  the  defendants  as  executors  of  John  Darlaston 
Blakesley.  The  first  count  charged  that  J.  D.  B.,  in  his  life  time, 
was  indebted  to  plaintiff  for  crops  of  corn  See.,  bargained  and  sold 
by  plaintiff  to,  and  accepted  by,  J.  J).  B.,  for  work  and  labour 
done,  and  manure  &c.  used,  by  plaintiff  in  preparing  land  for 
J.  D.  B.,  for  goods  sold  and  delivered  by  plaintiff  to  J.  D.  B.,  for 
work  and  labour  done,  and  materials  therefore  provided,  by  plaintiff 
for  J.  D.  B.,  for  money  lent  by  plaintiff  to  J.  D.  B.,  for  money  paid 
by  plaintiff  to  the  use  of  J.  D.  B.,  and  for  money  due  to  plaiutiff 
from  J.  D.  B.  on  accounts  stated  between  plaintiff  and  him;  promise 
by  J.  D.  B. 

Second  count:  that  defendants,  as  executors,  were  indebted  to 
plaintiff  on  accounts  stated  between  plaintiff  and  defendants  as 
executors ;  promise  by  defendants  as  executors. 

There  was  a  single  breach ;  non-payment  by  J.  D.  B.  in  his  life, 
or  defendants  since  his  death.    Damages  2,0002. 
[  639  ]  Plea  (the  fourth).     That  plaintiff,  before  and  at  the  time  of  the 

death  of  J.  D.  B.,  to  wit  2nd  April,  1842,  was  indebted  to  J.  D.  B. 
in  a  large  sum  of  money,  to  wit  a  sum  equal  to  the  amount  of  the 
damages  sustained  by  plaintiff  by  reason  of  the  breaches  of  the 
promises  in  the  declaration  mentioned,  for  divers  crops  of  com,  &c., 
before  then  bargained  and  sold  by  J.  D.  B.  to  plaintiff  at  his 
request,  and  by  plaintiff,  under  and  by  virtue  of  such  bargain  and 
sale,  then  accepted,  had,  received  and  disposed  of,  and  for  goods 
&c.,  before  then  sold  and  delivered  by  J.  D.  B.  to  plaintiff  at  his 
request,  and  for  work  then  done  and  materials  &c.  then  found 
and  provided  by  J.  D.  B.  for  plaintiff  at  his  request,  and  for  money 
then  lent  by  J.  D.  B.  to  plaintiff  at  his  request,  and  for  money 
then  paid  by  J.  D.  B.  for  the  use  of  plaintiff  and  at  his  request,  and 
for  money  then  found  to  be  due  from  plaintiff  to  J.  D.  B.  upon  divers 
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accounts  then  stated  between  plaintiff  and  J.  D.  B.,  and  for  the  use    Blakeslbt 

and  occupation  of  divers  messuages  &c.  of  J.  D.  B.,  by  plaintiff,  at  smallwood. 

his  request  and  by  the  sufferance  &c.  of  J.  D.  B.,  for  a  long  time 

then  elapsed,  had,  held,  used,  &c. ;  which  said  sum  of  money, 

wherein  plaintiff  was  so  indebted,  was  to  be  paid  by  plaintiff  to 

J.  D.  B.  on  request,  and  has  never  been  paid,  although  plaintiff 

was  often  requested  by  J.  D.  B.  to  pay  the  same,  and,  at  the  time  of 

the  commencement  of  this  suit  and  still,  is  due  and  owing  from 

plaintiff  to  defendants  as  executors  as  aforesaid;  and  against  which, 

the  said  sum  so  due  &c.,  defendants,  as  executors  as  aforesaid,  are 

ready  and  willing,  and  hereby  offer,  to  set  off  and  allow  to  plaintiff 

the  whole  amount  of  the  damages  sustained  by  plaintiff  by  reason 

of  the  breaches  &c.,  according  to  the  form  of  the  statute. 

Replication.  That  the  said  several  causes  of  set-off  in  the  plea  [  640  ] 
mentioned,  so  far  as  the  same  relate  to  the  sum  of  1,4981.  59.  4(L 
parcel  thereof,  did  not,  nor  did  any  or  either  of  them,  accrue  to 
J.  D.  B.  at  any  time  within  six  years  next  before  the  commence- 
ment of  this  suit:  And  plaintiff  further  says  that  he  was  not 
indebted  to  J.  B.  D.,  nor  is  he  indebted  to  defendants  as  executors 
as  aforesaid,  beyond  the  said  sum  of  1,498Z.  5«.  4e2.,  in  manner  and 
form  as  in  the  plea  is  alleged.    Verification. 

Demurrer,  assigning  for  causes  the  matters  afterwards  insisted 
on.     Joinder. 

The  case  was  argued  in  the  vacation  after  last  Trinity  Term  (i). 

PecKock  for  the  defendants  [submitted  that  the  replication  was 
bad  for  duplicity  and  for  dividing  the  set-off].     The  conclusion  also       [  641  ] 
is  wrong ;  the  replication  ends  with  a  direct  traverse,  but  concludes 
to  the  Court. 

AspinaU,  contra,  was  then  called  on  by  the  Court  : 

The  plea  is  bad.  The  set-off  is  pleaded  to  all  the  declaration : 
but  the  last  count  is  on  an  account  stated  with  the  defendants,  to 
which  a  set-off  of  a  debt  due  from  the  testator  is  no  answer.  In 
2  Williams's  Exec.  1478  (8rd  ed.  (2)),  it  is  said :  ''  By  stat.  2  Geo.  II. 
c.  22,  8.  18,  where  either  party  sues  or  is  sued  as  executor  or 
administrator,  where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against  the  other. 
But  in  an  action  by  an  executor  in  his  own  name  to  recover  money 

(1)  June  2l8t,  1845.    Before  Lord     ridge,  JJ. 
Denman,  Ck  J.,  Williams  and  Cole-  (2)  See  dth  ed.  p.  1780. 
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BLAKX8LBT    duB  to  the  testator  in  his  lifetime  and  received  by  the  defendant 
smallwood.   after  his  death,  the  defendant  cannot  set-ofif  a  debt  due  to  him 

from  the  testator."    Beference  is  there  made  to   Tegetmeyer  v. 

Lumleyii).     *     ♦     ♦ 

[  M2  ]  Peacock,  in  reply : 

The  rule,  as  laid  down  in  the  passage  cited  from  Williams  on 
Executors,  is  undoubtedly  correct,  but  does  not  apply  to  the  case 
where  an  executor  is  defendant.  An  executor  may  sue,  in  that 
character,  for  a  debt  accruing  to  him,  as  executor,  since  the  intes- 
tate's death  :  and  the  effect  of  a  set-off  would  be  to  interfere  with 
the  distribution  of  the  assets,  and  to  give  the  defendant  a  preference. 
But,  where  the  defendant  is  sued,  as  executor,  on  an  account 
stated,  it  must  be  in  respect  of  something  due  before  the  death  of 
the  testator :  he  cannot  state  an  account,  as  executor,  in  respect 
of  a  debt  accruing  to  himself :  he  cannot,  as  executor,  contract  a 
fresh  debt,  though  he  may  well,  as  executor,  have  a  fresh  claim  in 
respect  of  a  debt  owing  to  the  testator,  solvendum  in  futuro,  as 
where  a  bill  is  given  in  the  testator's  life,  but  becomes  due  after 
his  death.  So,  if  the  testator  had  been  surety,  and  the  liability 
accrued  after  his  death.  Therefore  the  account  stated  cannot  but 
be  in  respect  of  some  claim  as  to  which  there  might  be  mutual 
credit  on  account  of  money  owing  from  the  testator. 

[  •543  ]  (Coleridge,  J. :  In  2  Williams's  Exec.  *1389  (2),  it  is  said :  "  It 

seems  to  have  been  once  considered,  that  wherever  an  action  was 
brought  against  an  executor  or  administrator,  on  promises  laid  to 
have  been  made  by  him  after  the  death  of  the  testator  or  intestate, 
he  was  chargeable  in  his  own  right,  and  not  in  his  representative 
capacity.  The  more  modem  authorities  have,  however,  established, 
that,  in  several  instances,  the  executor  may  be  sued,  as  executor, 
on  a  promise  made  by  him  as  executor,  and  that  a  declaration 
founded  on  such  promise  will  charge  the  defendant  no  further 
than  a  declaration  on  a  promise  of  the  testator"  (8).) 

That  clearly  shows  that  against  such  liabilities  a  debt  due  from  the 
testator  may  be  set  off.  But,  if  the  plea  be  even  ambiguous  in  this 
respect,  the  replication  ought  to  have  shown  that  the  contract  in 
the  declaration  was  with  the  executor  in  his  individual  character. 

(1)  Note  (a)  to  HtUchimonY.  SturgeSt  account  stated,  in  A$hhy  ▼.  Ashbjf,  31 
WiUes,  264.  R.  E.  242  (7  B.  &  C.  444) ;  and  judg- 

(2)  At  p.  1661  in  9th  ed.  ment  of  Holroyd,  J.,  p.  451. 

(3)  See  this  applied  to  the  case  of  an 
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(CoLEBiDGB,  J. :  The  statement  of  account  by  the  executor  may    Blakbslbt 
perhaps  be  said  to  be  a  new  consideration  moving  from  him.)  suallwood. 

If  it  is  merely  a  statement  of  account  in  respect  of  liabilities  of  the 
testator  (and  it  is  difficult  to  conceive  any  other  statement  made 
by  a  party  as  executor),  there  is  a  mutual  credit  shown  between 
the  testator  and  the  plaintiff.  Otherwise,  it  would  follow  that  an 
execator,  by  admitting  that  a  testator  owed  money  in  his  lifetime, 
could  make  himself  personally  liable  without  assets. 

Cur,  adv.  vvlL 

Lord  Denman,  Gh.  J.,  in  this  Term  (January  22nd),  delivered  the 
judgment  of  the  Coubt  : 

This  is  an  action  brought  against  the  defendants  as  "i^executors  [  *644  ] 
of  John  Darlaston  Blakesley,  deceased :  and  the  declaration  con- 
tains counts  for  goods  sold,  work  and  labour,  and  the  money 
counts,  with  an  account  stated  between  plaintiff  and  the  deceased. 
There  is  also  a  count  upon  an  account  stated  between  the  plaintiff 
and  the  defendants  as  executors,  upon  the  effect  of  which  the 
question  mainly  arises;  and  a  general  breach  is  assigned,  with 
damages  2,000/. 

To  this  there  is  a  plea,  stating,  in  substance,  that  the  plaintiff, 
before  and  at  the  time  of  the  death  of  the  testator,  was  indebted  to 
him  in  a  sum  of  money,  to  wit  a  sum  equal  to  the  amount  of  the 
damages  in  the  declaration,  specifying  the  nature  of  the  several 
demands,  and  stating  them  to  have  been  payable  on  request,  and 
that  they  were  remaining  unpaid  to  the  testator,  and  also  to  the 
defendants  as  executors,  at  the  commencement  of  the  suit ;  and  the 
plea  concludes  by  claiming  a  set-off. 

The  replication  states  that,  as  to  1,498Z.  5«.  4({.,  parcel  of  the  said 
several  causes  of  set-off,  the  same  did  not  accrue  to  the  deceased 
within  six  years  before  the  commencement  of  the  suit,  and  that  the 
plaintiff  was  not  indebted  to  the  deceased,  and  is  not  indebted  to 
the  defendants,  as  executors  as  aforesaid,  beyond  the  said  sum  of 
1,498Z.  6«.  4d. :  and  this  he  is  ready  to  verify. 

And  to  this  replication  there  is  a  special  demurrer,  to  which  we 
shall  briefly  advert  hereafter. 

But,  upon  the  argument,  the  plaintiff's  counsel,  declining  to 
sustain  the  replication,  proceeded  to  show  that  the  plea  was  bad, 
on  general  demurrer,  as  it  was  incumbent  upon  him  to  do.  And 
the  objection  was  that,  whereas  the  declaration  contained  a  count 
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Blakbblet    (the  last)  upon  an  account  stated  between  the  plaintiff  and  the 
Smallwood.   defendants,  a  set-off  for  a  demand  or  demands  due  *from  the 

[  *646  ]  plaintiff  to  the  testator  is  inadmissible  in  point  of  law ;  and  that 
therefore  the  plea,  being  bad  as  to  one  connt  in  the  declaration, 
was  bad  altogether.  And,  if  that  coant  had  been  upon  an  account 
stated  between  the  plaintiff  and  the  defendants  in  their  individual 
capacity,  there  might  have  been  weight  in  the  objection.  But  the 
whole  declaration,  including  the  last  count,  is  founded  upon  their 
liability  as  executors ;  and  that  last  count  alleges  the  account  to 
have  been  stated  with  them  "  as  executors."  In  no  other  respect 
(nothing  else  appearing)  could  they  have  been  liable  at  all  for  the 
debts  of  the  testator :  and  unless,  when  they  are  so  sued,  they  are 
allowed  to  show  that  the  testator  was  not  indebted  to  the  plaintiff, 
they  may  be  without  defence,  and  yet  the  plaintiff  have  no  just 
demand  against  them  at  all.  A  plea,  therefore,  which  shows  that 
the  testator  in  his  lifetime  had  a  demand  against  the  plaintiff 
greater  than,  or  equal  to,  the  damages  from  the  alleged  breach  of 
the  promises  in  the  declaration,  and  that  the  same  was  due  and 
owing  at  the  commencement  of  the  suit  (which  this  plea  alleges)  to 
the  defendants  "  as  executors,*'  does  disclose  a  sufficient  defence, 
and  is,  we  think,  an  answer  to  the  action. 

With  respect  to  the  replication,  we  are  not  aware,  as  has  been 
observed  already,  that  any  arguments  were  offered  to  sustain  it. 
Whether  the  replication  be  double  or  not  (that,  however,  is  one 
of  the  causes  of  special  demurrer),  we  do  not  deem  it  needful  to 
consider,  as  there  is  another  cause  assigned  which  seems  to  us  to 
be  sufficient.  But,  whether  double  or  not,  the  replication  obviously 
consists  of  two  parts :  first,  that,  as  to  the  sum  of  1,4982.  5s.  id., 

[  *546  ]  parcel  of  the  causes  of  set-off  *in  the  plea  mentioned,  the  same  is 
barred  by  the  Statute  of  Limitations ;  and,  second,  that  the  plain- 
tiff never  was  indebted  to  the  testator,  nor  is  indebted  to  the 
defendants  as  executors,  beyond  that  sum  :  "  and  this  he  is  ready 
to  verify."  Now,  as  to  this  latter  part,  that  the  plaintiff  never  was 
indebted,  except  as  to  part  of  the  set-off,  no  appropriate  issue  is 
tendered.  As  to  this,  the  conclusion  ought  to  have  been  to  the 
country  :  and  this,  being  pointed  out  as  a  cause  of  special  demurrer, 
must,  we  think,  prevail:  and,  therefore,  upon  the  whole,  our 
judgment  must  be  for  the  defendants. 

Judgment  far  defendants. 
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PAGE  V.  HATCHETT.  i84«. 

(8  a  B.  593—594 ;  S.  C.  15  L.  J.  a  B.  281.)  Feb^. 

Dedaratioii  for  obstmctiiig  a  wharf  of  which  plaintiff  waB  poaseesed :         [  ^^^  ] 
plea,  traversing  such  possession :  issue  thereon. 

Plaintiff  having  proved  sixty  years  general  user,  defendant  proved  that, 
thirty  years  before  the  trial,  the  parties  through  whom  plaintiff  claimed 
had  accepted  a  lease  of  adjoining  land,  containing  a  grant  of  the  use  of  the 
land  in  question,  as  the  same  had  been  theretofore  used  by  the  lessees  as  a 
sawpit  and  for  laying  timber : 

Held  that  the  jury  might  nevertheless,  from  the  general  user,  infer  that 
plaintiff  was  possessed  of  the  land  absolutely  at  the  time  referred  to  in  the 
pleadings. 

This  cause  was  tried  before  Wightman,  J.  at  the  Middlesex 
sittings  after  last  Michaelmas  Term.  A  verdict  was  found  for  the 
plaintiff,  with  liberty  to  move  to  enter  a  verdict  for  the  defendant. 

In  last  Term  (i),  Sir  F.  Kelly,  Solicitor-General,  moved  to  enter 
the  verdict  accordingly,  or  for  a  new  trial.  The  nature  of  the 
action,  and  the  point  made,  sufficiently  appear  from  the  judgment. 

Cur»  adv,  vulU 

Lord  Dbnman,  Ch.  J.,  in  this  vacation  (February  12th),  delivered 
the  judgment  of  the  Court  : 

This  was  an  action  on  the  case ;  and  the  declaration  contained 
two  counts.  The  first  stated  that  the  plaintiff  was  possessed  of  a 
wharf,  and  that  the  defendant  obstructed  the  access  to  it.  The 
second  was  in  trover. 

The  defendant  pleaded  to  the  first  count  that  the  plaintiff  was 
not  possessed  of  the  wharf  as  alleged  :  but  the  jury  found  that 
he  was. 

The  plaintiff,  in  support  of  his  allegation  of  possession  of  the 
wharf,  proved  user  by  those  under  whom  he  claimed,  and  himself, 
for  more  than  sixty  years.  The  evidence  of  user  was  indeed  so 
strong  that  the  Solicitor-General  admitted,  both  at  the  trial  and  in 
moving  for  the  rule,  that  the  plaintiff  had  made  out  a  jprimd  facie 
case  which  would  entitle  him  to  a  verdict  upon  the  issue  *of  Not  [  *694  ] 
possessed,  unless  rebutted  ;  but  he  offered  evidence,  which  he  said 
was  conclusive  against  the  plaintiff  and  left  him  no  case  for  the  jury. 
He  put  in  the  last  lease  from  the  Gadogan  family  to  those  under 
whom  plaintiff  claimed.  It  was  a  lease,  in  1816,  of  certain 
premises  in  the  neighbourhood,  together  with  the  use  of  the  stairs 

(1)  January  13,  1846.    Before  LordDenman,  Ch.  J.,  Patteson,  Coleridge,  and 
Wightmau,  JJ. 
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Paob        and  the  piece  of  waste  ground,  the  wharf  in  question,  as  the  same 

Hatchbtt.    h&d  theretofore  been  used  by  the  lessees  as  a  sawpit  and  for  the 

laying  timber  upon.     This  lease,  it  was  said,  gave  a  mere  easement, 

and  disproved  the  plaintiff's  assertion  that  he  was  possessed  of  the 

wharf,  and  entitled  the  defendant  to  a  verdict  upon  the  plea  of  Not 


We  are,  however,  of  opinion  that  upon  this  issue  the  demise  of 
the  use  of  the  close  for  a  particular  purpose  was  not  inconsistent 
with  the  plaintiff's  assertion  of  possession  generally,  nor  conclusive 
against  the  primd  Jade  case  of  the  plaintiff  from  user  for  all 
purposes  to  which  the  lessees  chose  to  apply  it. 

This  was  the  only  point  made  as  to  the  first  count.  With  respect 
to  the  count  in  trover,  several  points  were  made.  With  respect  to 
them  we  think  a  rule  should  be  granted,  unless  the  plaintiff  will 
consent  to  abandon  that  count  If  he  will  not,  then  a  rule  must  be 
granted  as  to  the  point  raised  with  respect  to  that  count. 

Rtd^  refused  as  to  the  issue  on  Not  possessed. 
The  verdict  on  the  second  count  was  afterwards  aban- 
doned. 


1844.  BARROW  AND  Another  v.  ARNAUD  (1). 

^^^^'  (8  Q.  B.  695—610;  8.  0.  10  Jur.  319.) 

[  5^^  ]  Stat.  9  Geo.  IV.  c.  60,  repealing  certain  Acts  which  laid  duties  on  foreign 

com  imported  for  consumption  in  the  United  Kingdom,  imposed  new 
duties,  to  be  graduated  according  to  the  average  price  of  British  ooni, 
which  average  was  to  be  certified  by  the  Comptroller  of  Customs,  who,  for 
that  purpose,  was  to  strike  a  six  weeks'  average  on  the  prices  for  the  last 
week,  as  ascertained  from  returns  for  that  week  transmitted  to  him,  and 
the  averages  certified  by  him  in  the  five  preceding  weeks. 

The  Customs'  Act,  3  &  4  Will.  IV.  c.  56,  in  the  table  of  duties  inwards, 
has  the  words  **  Com.     See  9  Geo.  IV.  c.  60." 

Stat.  5  &  6  Vict.  c.  14,  repeals  stat.  9  Geo.  IV.  c.  60  (except  as  to  the 
repeal  of  former  Acts),  and  enacts  that  there  shall  be  levied  and  paid,  from 
and  after  the  passing  of  stat.  5  &  6  Vict.  c.  14,  the  duties  on  com  specified 
in  the  table  annexed.  The  table  graduates  the  duties  according  to  the 
average  price  *'  made  up  and  published  in  the  manner  required  bj  law." 
Sect.  28  enacts  that  the  Comptroller  shall  strike  a  six  weeks'  average,  from 
the  prices  transmitted  to  him  for  the  last  week  and  his  last  five  averages, 
and  shall  on  every  Thursday  transmit  a  certificate  of  the  average  so  struck 
to  the  collectors  at  the  ports  ;  and  the  duties  to  be  paid  shall  be  regulated 
by  the  last  of  such  certificates  received  by  the  collector.  Sect.  30  authorises 
the  Comptroller,  till  there  shall  have  been  a  sufficient  number  of  weekly 

(1)  [Although  the  subject-matter  of  damages,  and  may  be  material  on  the 
this  case  is  obsolete,  it  is  still  an  construction  of  repealing  statutes.— 
accepted  authority  on  the  measure  of      F.  P.] 
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returns  under  the  Act,  to  use  his  own  weekly  averages  published  before      Barbow 
the  Act  passed.  «. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of      Abnaud. 
the  Court  of  Q.  B. : 

That  Stat.  9  Geo.  IV.  c.  60,  was  not  kept  alive  by  stat.  3  &  4  Will.  IV. 
c.  56,  for  the  purpose  of  striking  the  first  average  under  stat.  5  &  6  Vict. 
c.  14,  but  was  absolutely  repealed  by  stat.  5  &  6  Vict.  c.  14 ;  and  that, 
therefore,  no  duties  were  payable  upon  com  imported  between  the  passing 
of  stat.  5  &  6  Vict.  c.  14,  and  receipt  by  the  collector  of  the  Comptroller's 
first  certificate  under  the  last  mentioned  statute. 

Held  also,  by  the  Court  of  Exchequer  Chamber : 

That  the  collector  was  liable,  under  stat.  3  &  4  Will  IV.  c.  52,  s.  18,  to 
an  action  on  the  case  by  the  importer  for  not  signing  the  bill  of  entry  for 
such  com  until  he  received  a  certain  sum  which  he  claimed  as  duty.    And 

That,  the  com  having  been  delivered  up  to  the  importer  on  his  paying, 
under  protest,  the  sum  claimed  as  duty,  liie  measure  of  damages  was  the 
amount  so  paid,  together  with  the  loss  sustained  by  the  detention  of  the 
com,  taking  into  account  a  fall  of  prices  which  had  occurred  between  the 
refusal  to  sign  and  the  delivering  up  of  the  com  (1). 

Gasb.     The  first  count  charged  that,  whereas,  heretofore,  and 

after  the  passing  of  an  Act  &c.  (5  &  6  Vict.  (2)  c.  14),  entitled 

''  An  Act  to  amend  the  laws  for  the  importation  of  corn,"  and  before 

the  Thursday  next  ensuing  the  date  of  the  passing  of  the  said  Act, 

to  wit  8rd  May,  1842,  a  large  cargo  or  quantity  of  goods,  that  is  to 

say  a  cargo  of  wheat,  to  wit  8&|  quarters  of  wheat,  of  great  value, 

to  wit  400Z.,  belonging  to  plaintiflfs,  of  the  growth  and  produce  of  a 

foreign  country,  to  wit  of  Spain,  was,  by  plaintiffs,  lawfully  imported 

into  the  *United  Kingdom  for  the  purpose  of  consumption,  that  is       [  •sse  ] 

to  say,   into  the  port  of  Liverpool,  in  the  county  of  Lancaster, 

in  a  certain  ship  or  vessel,  called  the  David  and  John ;  which  said 

cargo  was  duly  reported,  according  to  the  provisions  of  the  statute 

in  that  case  &c.,  to  wit  on  the  day  and  year  last  aforesaid  :  That 

afterwards,  and  after  the  passing  of  the  first  mentioned  Act,  and 

before  any  certificate  of  the  aggregate  average  prices  of  British 

com,  made  by  the  authority  or  in  pursuance  of  the  first  mentioned 

Act,  had  been  received  by  the  collector  or  other  officer  of  Customs 

at  the  port  of  Liverpool,  to  wit  on  6th  May  &c.,  plaintiffs,  in  order 

to  enter  the  said  goods  and  cargo  inwards,  such  cargo  and  goods 

being  then  free  of  duty,  did,  to  wit  in  Liverpool,  &c.,  deliver  to 

defendant,  then  being  collector  of  the  Customs  at  and  for  the  said 

port  of  Liverpool,  a  bill  of  the  entry  of  such  cargo  and  goods, 

expressing  and  containing  therein  the  matters  and  things  by  the 

statute  in  that  case  made  and  provided  in  that  behalf  required  : 

(1)  Cf.    Sale  of    Goods    Act,   1893  (2)  5  Vict.  sess.  2  (repealed  45  &  46 

(56  &  oi  Vict.  c.  71),  8.  61.— A.  C.  Vict.  c.  37,  s.  19,  and  see  9  &  10  Vict. 

c.  22). 
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Barrow  Averment  that  no  daties  were  then  and  there  by  law  payable  npon 
ARNAUD.  the  said  goods  and  cargo  mentioned  in  each  entry  :  And  plaintiffs 
tlien  and  there  also  delivered  to  defendant  such  and  so  many 
duplicates,  to  wit  two,  of  the  said  bill  of  entry,  expressing  and 
containing  therein  all  such  matters  and  things  in  manner  and  form 
as  by  law  &c.,  and  by  the  said  statute  &c.,  and  by  defendant  and 
the  Comptroller  of  the  said  port,  were  in  that  behalf  required  :  and 
plaintiffs  then  and  there,  before  any  such  certificate  had  been 
received  as  aforesaid,  required  defendant,  as  such  collector,  to  sign 
the  said  bill  of  entry,  in  order  that  the  same,  being  signed  by 
defendant  and  the  said  Comptroller,  might  be  duly  transmitted  to 
[  *S97  ]  the  landing  waiter,  and  might  be  the  ^warrant  to  him  for  the  land- 
ing and  delivering  of  such  goods  and  cargo  :  And  it  then  became 
and  was  the  duty  (i)  of  defendant,  as  such  collector,  to  sign  the  bill  of 
entry  accordingly ;  of  all  which  premises  defendant  then  and  there 
had  notice  :  Tet  defendant,  not  regarding  his  duty  in  that  behalf, 
did  not  nor  would  sign  the  same,  but  then  and  there  wrongfully 
neglected  and  refused  so  to  do  :  Whereby  plaintiffs  were,  and  have 
been,  hindered  from  landing,  and  obtaining  and  procuring  the 
delivery  and  possession  of,  the  said  goods  and  cargo,  and  were  put 
to  great  trouble,  charges  and  expenses,  to  wit  1001.,  in  and  about 
the  endeavouring  to  procure  the  landing,  delivery  and  possession 
&c.,  and  plaintiffs  were  thereby  also  hindered  and  prevented  from 
selling  and  disposing  of  the  said  goods  and  cargo  to  great  advantage, 
as  they  otherwise  might  and  would  have  done,  and  thereby  were 
deprived  of  divers  great  gains,  and  sustained  great  loss,  to  wit  to  the 
amount  of  1601. ;  and  thereby  also  plaintiffs  were  put  to  great 
trouble,  loss  and  charges  in  and  about  the  warehousing  of  the  said 
goods  and  cargo,  and  in  paying  a  large  sum  of  money,  to  wife  1001., 
[  *698  ]  in  the  name  of  duties  *for  the  same,  in  order  to  procure  delivery 
and  possession  thereof ;  and  were  otherwise  by  the  premises  greatly 
damnified. 

There  were  five  other  counts,  which,  as  was  agreed  on  both  sides, 
raised  the  same  points  as  the  first,  in  respect  of  wheat  imported  in 
five  other  vessels  respectively. 

Plea  :  Not  guilty.     Issue  thereon. 

At  the  Liverpool  Spring  Assizes,  1843,  a  special  verdict  was  found  : 
which,  as  to  the  issue  joined  on  the  first  count,  was  substantially  as 
follows  :  — 

The  defendant,  before  and  up  to  28th  April,  1842,  and  from 

(1)  See  Barry  v.  Arnaud,  60  B.  E.  616  (10  Ad.  &  EL  646). 
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thence  hitherto,  was  and  continued  to  be,  and  still  is,  the  collector  Babbow 
of  Caatoms  for  the  port  of  Liverpool.  That  on  Thursday,  28th  abmaud. 
April,  1842,  the  Comptroller  of  com  returns,  appointed  and  acting 
under  and  in  pursuance  of  stat.  9  Geo.  lY.  c.  60  (i),  did,  in  pursu- 
ance of  that  Act  (2),  transmit  to  defendant,  as  collector  of  the  port 
of  Liverpool,  a  certificate  of  the  aggregate  average  prices  of  British 
corn  ;  and  in  such  certificate  the  aggregate  average  price  of  wheat 
was  stated  to  be  59^.  Id.  per  quarter ;  and  such  certificate  was 
received  by  defendant  on  Friday,  29th  April,  1842  (8).  That,  upon 
Tuesday,  8rd  May,  1842,  the  plaintiffs  lawfully  imported  from  Spain 
into  the  port  of  Liverpool  (for  the  purpose  of  consumption),  in  a 
British  vessel  called  the  David  and  John,  which  arrived  in  the  said 
port  upon  that  day,  a  cargo  of  wheat  of  the  growth  and  produce  of 
Spain,  consisting  of  88^  quarters,  which  said  vessel  and  cargo  were 
properly  reported.  That,  on  Thursday,  5th  May,  1842,  the  Comp- 
troller of  corn  returns,  appointed  *and  acting  under  and  in  pursu-  [  •ssQ  ] 
anceof  the  Act  of  6  &  6  Vict.  c.  14  (4),  transmitted  to  defendant,  as 
collector  of  the  port  of  Liverpool,  a  certificate  of  the  aggregate 
average  prices  of  British  com  ;  and  in  such  last-mentioned  certifi- 
cate the  aggregate  average  price  of  wheat  was  stated  to  be  59«.  Sd.; 
and  such  last-mentioned  certificate  was  received  by  defendant  on 
Friday,  6th  May,  1842.  That  on  Thursday,  5th  May,  1842,  before 
any  certificate  of  the  aggregate  average  prices  of  British  corn, 
made  by  authority  or  in  pursuance  of  the-  last-mentioned  Act,  had 
been  received  by  defendant  or  any  officer  of  Customs  at  the  port  of 
Liverpool,  and  while  the  said  wheat  of  plaintiffs  was  on  board  the 
said  vessel,  the  plaintiffs  tendered  and  delivered  to  defendant  a 
bill  of  entry,  containing  therein  the  matters  and  things  required  by 
statute,  with  proper  duplicates,  as  by  law  and  by  the  defendant 
and  the  Comptroller  of  the  said  port  required,  for  his  signature, 
in  order  to  enter  the  said  wheat  inwards,  and  in  order  to  procure 
the  signature  of  defendant,  and  to  transmit  the  said  bill  of  entry, 
when  signed  by  defendant  and  the  Comptroller  of  the  said  port,  to 
the  landing  waiter,  to  be  the  warrant  for  landing  and  delivering  the 
wheat  out  of  the  vessel,  and  at  the  same  time  required  defendant  to 
sign  the  same.  That  defendant  refused  to  Bign  the  said  bill  of 
entry  unless  certain  duties,  that  is  to  say,  13a.  for  every  quarter  (5), 

(1)  Bepealed  by  6  &  6  Vict,  c  14,  (4)  Eepealed,  45  &  46  Vict.  c.  37, 
t$.  1.  8.    19,   and  see   9  &   10  Vict.   c.  22 

(2)  See  sect.  30.  (repealed  by  S.  L.  R.  Act,  1861). 

(3)  The  day  of  the  Boyal  Assent  to  (5)  The  duty  payable,  according  to 
Stat  5  &  6  Vict,  c  14.  the  table  annexed  to  stat.  5  &  6  Vict. 
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Babbow      were  paid  upon  the  said  wheat.     That  in  conseqaence  of  sach 

abnaud.      refusal,  the  plaintiffs  were  unable  to  procure  delivery  and  possession 

of  the  wheat. 

[  600  ]  There  were  also  findings  as  to  the  parcels  of  wheat  which  were 

respectively  the  subjects  of  the  five  other  counts,  raising  the  same 

point  (i). 

The  verdict  further  found  that,  on  16th  June,  1842,  notice  of 
action  (2)  was  given  to  defendant  by  plaintiffs,  and  the  requisitions 
of  Stat.  8  f&  4  Will.  lY.  c.  58,  s.  103,  &c.,  in  this  respect,  complied 
with. 

The  jurors  then  found  that,  if  it  should  seem  to  the  Court  that 
the  defendant  was  Guilty  on  the  first  count,  he  was  so  Guilty. 

The  verdict  further  found  that,  afterwards,  upon  17th  August, 
1842,  the  plaintiffs  paid  to  defendant,  under  protest,  in  the  name  of 
duties,  in  order  to  procure  delivery  and  possession  of  the  wheat, 
and  without  which  plaintiffs  were  unable  to  procure  the  signature 
of  defendant  to  a   bill  of  entry  for  the  said  wheat,  the  sum  of 
35L  ll8.,  and  did  also  pay,  in  respect  of  the  same  wheat,  the  sum 
of  82.  18s.  9d.  for  warehouse  rent  and  insurance  from  fire,  from  5th 
May  to  17th  August.    That  the  value  of  the  wheat  on  17th  August 
was  much  less  than  the  value  of  the  same  wheat  on  the  said  5th 
May ;  and  that  such  diminution  of  value  was  by  reason  of  a  fall  of 
prices  in  the  markets  for  wheat.     And  thereupon  the  jurors  assessed 
the  damages  of  the  plaintiffs,  by  reason  of  the  grievances  in  the 
first  count  mentioned,  over  and  above  their  costs  and  charges  &c., 
to  991.  28.  2d.,  unless  it  should  seem  to  the  Court  that,  in  assessing 
the  said  damages,  they  ought  not  to  have  respect  to  the  damage 
[  «60i  ]       sustained  by  the  plaintiffs  by  reason  *of  the  said  diminution  of  valae 
of  the  said  wheat  in  consequence  of  the  said  fall  of  prices  in  the 
markets  for  wheat :  and,  in  that  case,  they  assessed  the  damages  of 
the  plaintiffs  by  reason  of  the  grievances  in  the  said  first  count 
mentioned  to  892.  9«.  9d.^  over  and  above  &c. 

The  jurors  then  found  that,  if  it  should  seem  to  the  Court  that  the 
defendant  was  Not  guilty  on  the  first  count,  he  was  Not  guilty. 

c.  14,  **  whenever  the  average  price  of  been  warehoused  at  Liverpool  without 

wheat,  made  up  and  published  in  the  payment  of  duty :   and  the  demand 

manner  required  by  law,  shall  be  for  was  made,    on    5th    May,    to    enter 

every  quarter"  **  d9«.  and  under  60«."  inwards.    The  oounts  of  the  dedara- 

Under  stat.  9  Geo.  IV.  c  60,  the  duty  tion  varied  the  statement  accordingly, 

at  such  price  would  be  higher.  (2j  See  now  Public  Authorities  Pro- 

(I)  A  part  of  the  wheat  was  found  teotion  Act,  IS93  (66  A  57  Vict,  c  61). 

to  have  been  imported  before,  but  had  — ^A.  0. 
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The  question  was  left  to  the  Court  in  the  same  way  on  the  five      Barrow 
other  counts,  with  assessments  of  damages  on  both  scales.  arhaud. 

[On  June  11th,  1844,  the  Court  of  Queen's  Bench  gave  judgment  (i) 
for  the  defendant.] 


IN  THE  EXCHEQUER  CHAMBER. 


(Erbor  from  thb  Qubbn's  Bbngh.) 

BAKKOW  V.  ARNAUD.  iwe^ 

Feb,  S. 

Thb  plaintiffs  brought  error  in  the  Exchequer  Chamber.  

The  case  was  argued  in  last  Michaelmas  vacation  (2),  by  Sir  F.       t  ^^  ^ 

Kelly,  Solicitor-General,  for  the  plaintiffs  *in  error,  and  W.  F.  Pollock       [  '606  ] 

for  the  defendant  in  error. 

Cur,  ado.  wit, 

TiNDAL,  Ch.  J.,   in  this  vacation  (February  8rd),  delivered  the 
judgment  of  the  Court  : 

This  was  an  action  upon  the  case,  brought  by  the  present  plaintiffs 
in  error,  who  were  also  the  plaintiffs  below,  against  the  defendant, 
then  being  the  collector  of  the  Customs  of  the  port  of  Liverpool,  for 
wrongfully  neglecting  and  refusing  to  sign  a  bill  of  entry  of  a  cargo 
of  com  belonging  to  the  plaintiffs,  when  presented  to  him  for  such 
purpose,  in  order  that  the  said  cargo  might  be  landed,  the  same  being 
then  free  of  duty  ;  whereby  the  plaintiffs  were  put  to  great  expense 
in  warehousing  the  same,  and  lost  the  profits  they  might  have 
acquired  in  selling  and  disposing  of  the  same,  &c.  The  defendant 
pleaded  the  general  issue,  Not  guilty.  And  at  the  trial  the  jury 
found  a  special  verdict,  in  which  the  several  facts  were  stated  which 
raised  the  points  of  law  we  are  about  to  consider. 

The  Court  below  gave  their  judgment  for  the  defendant  below ; 
and  thereupon  this  writ  of  error  was  brought. 

Two  questions  were  raised  before  us  on  this  record.  The  first, 
whether,  in  respect  of  corn,  the  produce  of  foreign  countries,  imported 
into  the  United  Kingdom  for  consumption,  any  duty  was  payable  at 
the  time  when  the  bills  of  entry,  mentioned  in  the  special  verdict, 
were  presented  to  the  defendant  for  his  signature.     Secondly,  if  no 

(1)  The  judgment,  which  was  Tindal,  Ch.  J.,  Coltman,  Maule,  and 
reversed  in  the  Exchequer  Chamber,  Cresswell,  JJ.,  and  Alderson,  Bolfe, 
is  omitted. — A.  C.  and  Flatt,  Barons. 

(2)  November  26th,   1845.    Before 
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Barbow      duty  was  payable,  what  was  the  amoant  of  damages  the  plaintiffs 

Abhaud.      are  entitled  to  recover. 

[  *606  ]  By  stat.  9  Geo.  IV.  c.  60,  the  earlier  statutes,  imposing  *a  duty  on 

foreign  com,  were  repealed ;  and  certain  new  duties  were  imposed, 
to  be  ascertained  in  manner  pointed  out  by  that  Act.  By  stat. 
5  &  6  Vict.  c.  14,  s.  1,  stat.  9  Geo.  IV.  c.  60  was  absolutely  repealed, 
and  therefore  became  thenceforth  as  if  it  had  never  existed.  An 
attempt  indeed  was  made,  in  argument,  to  show  that  it  was  kept 
alive  by  stat.  S  &  4  Will.  IV.  c.  56,  ''  An  Act  for  granting  duties  of 
Customs,"  because,  in  the  table  of  duties  thereto  annexed,  the  word 
"  corn  "  is  found  entered  thus :  "  Com,  see  9  Geo.  IV.  c.  60."  But 
the  meaning  of  that  entry  is  made  quite  clear  by  the  second  section 
of  that  statute,  which  enacts  "  that  in  lieu  and  instead  of  all  other 
duties  of  Customs  (except  the  duties  upon  com,  grain,  meal,  or  flour,) 
there  shall  be  raised,"  &c.,  '*  the  several  duties  of  Customs"  ''  set 
forth  in  figures  in  the  tables  to  this  Act  annexed :  "  and  the  Act  does 
not  impose  any  duty  whatever  on  corn.  The  mention  of  com  in  the 
table  is  not  for  the  purpose  of  making  it  thereby  liable  to  duty,  but 
to  explain  that  the  duty  on  com  was  imposed  and  regulated  by 
stat.  9  Geo.  IV.  c.  60.  And,  when  the  latter  statute  was  repealed, 
the  duty  was  at  an  end. 

The  repealing  statute  received  the  Royal  Assent  on  the  29th  April ; 
and,  by  the  second  section  of  it,  new  duties  were  imposed  in  these 
terms.  ''Be  it  therefore  enacted,  that  from  and  after  the  passing 
of  this  Act  there  shall  be  levied  and  paid  to  her  Majesty,  upon  all 
com,  grain,"  &c.  "entered  for  home  consumption  in  the  United 
Kingdom  from  parts  beyond  the  seas,  the  several  duties  specified 
and  set  forth  in  the  table  annexed  to  this  Act ;  and  that  the  said 
duties  shall  be  raised,  levied,  collected,  and  paid  in  such  and  the 
same  manner  in  all  respects  as  the  several  duties  of  Customs  men- 

[  *^>^7  J  tioned  and  ^enumerated  in  the  table  of  duties  of  Customs  inwards 
annexed  to  "  stat.  8  &  4  Will.  III.  c.  56.  By  the  table  of  duties 
annexed  to  stat.  6  &  6  Vict.  c.  14,  the  duties  on  wheat  are  made  to 
depend  upon  "  the  average  price  of  wheat,  made  up  and  published 
in  the  manner  required  by  law."  Was  there  then,  at  the  time  in 
question,  any  average  price  of  wheat,  made  up  and  published  in  the 
manner  required  by  law.  That  depends  upon  the  28th  section  of 
the  Act,  which  enacts  that  the  Comptroller  of  corn  returns  shall 
every  week,  from  all  the  returns  made  to  him  in  the  preceding 
week(i),  ascertain  the  average  prices  of  different  kinds  of  British 

(1)  See  sect.  26. 
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com ;  that  he  shall  add  sach  sums  to  the  sums  ascertained  in  like  Barrow 
manner  during  the  five  preceding  weeks,  and  so  ascertain  the  aggre-  arhaud. 
gate  average  prices  of  the  six  weeks :  ''  and  the  sam  thereby  given 
shall  be  deemed  and  taken  to  be  the  aggregate  average  price  of  each 
sach  sort  of  British  com  respectively,  for  the  purpose  of  regulating 
and  ascertaining  the  rate  and  amount  of  the  said  duties.*'  The 
Comptroller  is  then  to  publish  such  aggregate  average  in  the  Oazette, 
and,  on  Thursday  in  each  week,  transmit  a  certificate  of  such  aggre- 
gate average  prices  to  the  collector  or  other  chief  ofScer  of  Customs 
at  each  of  the  several  ports  of  the  United  Kingdom,  "  and  the  rate 
and  amount  of  the  duties  to  be  paid  under  the  provisions  of  this 
Act  shall  from  time  to  time  be  regulated  and  governed  at  each  of 
the  ports  of  the  United  Kingdom  respectively  by  the  aggregate 
average  prices  of  British  corn  at  the  time  of  the  entry  for  home 
consumption  of  any  corn,"  &c.  **  chargeable  with  any  such  duty,  as 
such  aggregate  average  prices  shall  appear  and  be  stated  in  the  last 
of  such  certificates  *as  aforesaid,  which  shall  have  been  received  as  [  'fios  ] 
aforesaid  by  the  collector  or  other  chief  officer  of  Customs  at  such 
port."  Now  the  certificates  mentioned  in  this  section  are  certifi- 
cates to  be  made,  and  published,  and  transmitted,  after  the  passing 
of  this  Act.  No  allusion  is  made  to  any  certificates  theretofore 
made  by  any  authority  of  Parliament,  or  otherwise :  and,  until  some 
certificate,  made  in  pursuance  of  the  Act,  had  been  received  by  the 
collector  of  Customs  at  Liverpool,  there  was  no  mode  of  ascertaining 
any  amount  of  duty  that  was  to  be  paid  on  the  importation  of  foreign 
com ;  and  consequently  none  could  be  created  (i).  For,  according 
to  the  expression  of  Lord  Chief  Justice  Vaughan  in  Sheppard  v. 
Gosnold  (2),  "A  duty  impossible  to  be  known  can  be  no  duty ;  for 
civilly,  what  cannot  be  known  to  be,  is  as  that  which  is  not."  An 
argument  in  favour  of  the  defendant  was  founded  on  sect.  80  of  the 
Act  in  question,  whereby  it  was  provided  "  that  until  a  sufficient 
number  of  weekly  returns  shall  have  been  received  by  the  said 
Comptroller  of  com  returns  under  this  Act  to  afford  such  aggregate 
average  prices  of  British  corn  as  aforesaid  "  (that  is,  an  average  the 
B,ggreg9kte  of  the  averages  of  six  several  weeks),  "  the  weekly  average 
of  prices  of  British  corn  published  by  him  immediately  before  the 

(1)  The  SoU'citor-Oeneral  -point&d  out  in  stat.  5  &  6  Vict.  c.  14,  nor  in  the 

that  in  stat.  7  &  8  Geo.  lY.  c.  58,  s.  26,  intervening  Act  of  9  Oeo.  lY.  c.  60. 

there  was  a  proviso  apparently  intro-  Kay  v.  Goodwin,  31  E.  R.  500  (6  Bing. 

daced  to  guard  against  the  difficulty  576),  was  referred  to. 

arising  in  the  present  case ;  but  that  (2)  Vaughan,  159,  166. 
there  was  no  corresponding  provision 
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Babbow  passing  of  this  Act  shall  by  him  be  ased  and  referred  to  in  making 
Abnaud.  b^^^  calculations  as  aforesaid,  in  such  and  the  same  manner  as  if 
[  *609  ]  the  same  had  been  made  up  and  taken  under  and  in  ^pursuance  of 
this  Act."  And  it  was  contended  that  this  enabled  the  collector  of 
Customs  to  ascertain  the  amount  of  duty  to  be  levied  under  this  Act 
by  what  had  been  done  under  stat.  9  Geo.  IV.  c.  60.  But  it  seems 
clear  that  this  section  only  authorizes  the  Comptroller  of  comretoms 
to  resort  to  the  old  weekly  averages  for  the  purpose  of  making  out 
the  new  aggregate  averages,  and  that  the  collector  of  Customs  can 
look  to  nothing  but  what  is  done  under  the  existing  Act.  There  is 
no  provision  that,  until  he  has  received  a  certificate  of  the  aggre- 
gate averages  under  this  Act,  he  may  resort  to  any  other  document 
for  the  purpose  of  ascertaining  the  amount  of  duties.  We,  there- 
fore, feel  bound  to  say  that,  during  the  short  interval  between 
the  passing  of  this  Act  and  the  receipt  of  the  first  certificate  of 
aggregate  averages  afterwards  transmitted  by  the  Comptroller  of 
corn  returns,  no  duty  was  payable  on  foreign  com,  and  that  the 
defendant  was  bound  to  sign  the  bills  of  entry  presented  to  him  by 
the  plaintiff. 

It  remains  for  us  to  consider  what  is  the  proper  measure  of 
damages  to  be  recovered.  The  plaintiffs  are  of  course  entitled  to 
receive  back  the  amount  paid  by  them  to  obtain  possession  of  the 
wheat:  and  we  think  that  they  are  also  entitled  to  receive  the 
amount  of  the  loss  sustained  by  them  by  reason  of  the  fall  in  the 
price  of  wheat  (i).  Where  a  contract  to  deliver  goods  at  a  certain 
price  is  broken,  the  proper  measure  of  damages  in  general  is  the 
difference  between  the  contract  price  and  the  market  price  of  such 
goods  at  the  time  when  the  contract  is  broken,  because  the  purchaser, 
[  *6io  ]  having  the  money  in  his  hands,  may  go  into  the  market  and  *buy. 
So,  if  a  contract  to  accept  and  pay  for  goods  is  broken,  the  same 
rule  may  be  properly  applied ;  for  the  seller  may  take  his  goods 
into  the  market  and  obtain  the  current  price  for  them.  But  the 
rule  in  such  cases  is  inapplicable  to  the  present.  The  plaintiffs 
might  not  have  the  money  to  pay  the  duties  demanded :  and  the 
defendant,  having  improperly  withheld  from  them  the  means  of 
obtaining  possession  of  their  goods,  should  answer  for  all  the  loss 
resulting  from  his  act. 

For  these  reasons,  the  judgment  of  the  Coubt  below  must  be 
reversed,  and  judgment  given  for  the  plaintiffs  for  the  amount  of 

(1)  On  this  point,    Oains/ord  v.  Carroll,  26  E.  E,  493  (2  B.   &  C.  624), 
was  cited. 
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damages  found  by  the  special  verdict  to  have  been  sustained  by  the 
plaintiffs,  calculated  upon  the  principle  above  mentioned. 

Judgrnent  of  the  Court  of  Queen's  Bench  reversed ; 
and  judgment  to  he  entered  for  damages  on  the 
higher  scale. 


Babbow 

r. 
Abnaud. 


MAET  EOWLES  v.  SENIOR,  GANDELL  and 
CHE88HYRE(1). 

(8  Q.  B.  677—686 ;  S.  0.  16  L.  J.  Q.  B.  231 ;  10  Jur.  354.) 

G.  recovered  ]iidg:ment  in  an  action  of  debt  against  D.,  and  employed  his 
attorney  (to  whom  he  had  previously  assigned  the  debt  in  repayment  of 
advances)  to  sue  out  execution.  The  attorney,  who  lived  at  Cheltenham, 
caused  a,Ji,/a.  to  be  sued  out,  directed  to  the  Sheriff  of  Buckinghamshire, 
to  levy  on  D.'s  goods ;  and  the  attorney's  London  agent  indorsed  on  the 
writ :  "  The  defendant  i*esides  at  Wolverton,  and  is  an  innkeeper.  Levy  " 
Ac,  D.  was,  at  the  time,  residing  with  his  mother-in-law,  at  an  inn,  of 
which  she  was  the  proprietor,  at  Wolverton,  and  was  assisting  her  in  the 
management,  but  had  no  interest  in  the  premises  or  the  goods  upon  them. 
The  sheriff,  in  execution  of  the  ft.  fa,,  seized  goods  of  the  mother-in-law 
at  her  inn.  She  brought  trespass  against  the  attorney,  and  obtained  a 
verdict  upon  issues  joined  on  pleas  of  Not  guilty  and  denial  of  her 
property  in  the  house  and  goods.  On  motion  to  enter  a  verdict  for 
defendimt, 

Held,  that  the  verdict  against  the  attorney  on  the  issue  upon  Not  guilty 
was  maintainable,  the  facts  furnishing  evidence  that  he  had  directed  the 
sheriff  to  levy  on  plaintiff's  goods. 

Tbbbpass  for  breaking  and  entering  plaintiff's  messuage  &c., 
continuing  therein  &c.,  and  seizing,  taking  and  converting  her 
goods  and  chattels,  described  in  the  declaration. 

Pleas,  by  defendant  Ghesshyre.  1.  Not  guilty.  Issue  thereon. 
2.  As  to  the  breaking  and  entering,  &c.,  and  continuing  &c.,  that 
the  messuage  was  not,  at  the  times  when  &c.,  the  messuage  of 
plaintiff  in  manner  and  form  &c.  Issue  thereon.  8.  As  to  seizing 
&c.  and  converting  the  goods  and  chattels,  that  the  said  goods  and 
chattels  were  not,  nor  were  any  &c.,  at  the  time  when  &c.,  the 
goods  and  chattels  of  plaintiff,  in  manner  &c.    Issue  thereon. 

The  defendant  Senior  pleaded  similar  pleas,  on  which  ^issues 
were  joined.     Gandell  suffered  judgment  by  default. 

On  the  trial,  before  Patteson,  J.,  at  the  Buckinghamshire  Spring 
Assizes,  1845,  it  appeared  that  the  alleged  trespass  was  committed 

(1)  Approved  in  Morris  v.  Salberg  (1889)  22  a  B.  D.  614,  617,  68  L.  J.  Q.  B. 
275.— A.  0. 
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B0WLK8  in  executing  a  testatum  Ji.  fa.  in  an  action  of  GandeU  v.  Robert 
SsNioB.  Dore.  Of  the  now  defendants,  Gandell  was  the  plaintiff  in  that 
action,  Ghesshyre  his  attorney,  and  Senior  the  sheriff  charged  with 
execution  of  the  process.  At  the  times  when  tiiefi.fa.  issued 
and  was  executed,  Mrs.  Bowles,  the  now  plaintiff,  kept  an  inn, 
called  the  ''Batcliffe  Arms,"  at  Wolverton ;  and  Dore,  her  son-in- 
law,  resided  with  her  (his  family  also  living  in  the  house)  and 
assisted  her  in  managing  the  business ;  but  it  did  not  appear  by 
the  evidence  that  he  had  any  share  in  it.  He  had  taken  the 
premises  for  her,  and  kept  the  inn  for  some  time,  before  she  took 
possession  of  it.  Gandell,  having,  in  November,  1843,  recovered 
judgment  against  Dore  in  an  action  of  debt,  employed  Ghesshyre 
(who  carried  on  business  at  Gheltenham)  to  sue  out  process  of 
execution,  which  he  did,  by  his  agent  (Manning)  in  London.  The 
Ji.  fa.  was  against  the  goods  of  Bobert  Dore,  and  directed  to  the 
Sheriff  of  Buckinghamshire,  and  was  indorsed,  by  the  agent,  as 
follows. 

"  The  defendant  resides  at  Wolverton  in  the  county  of  Bucks, 
and  is  an  innkeeper.  Levy  1771.  9s.  let.,  with  interest  as  within 
mentioned,  together  with  II.  16a.  4d.  for  costs  of  execution, 
besides  &c. 

"John  Manning,  Dyer's  Buildings,  Holbom,  for  Gharles  John 
Ghesshyre  of  Cheltenham  in  the  county  of  Gloucester." 

Ghesshyre  delivered  the  writ  so  indorsed  to  Senior ;  and  he,  on 
November  28th,  1848,  took  in  execution  the  goods  of  Mrs.  Bowles 
[  •erg  ]  at  the  "  Batcliffe  Arms  "  Inn,  supposing  *them  to  be  Dore^s.  It 
appeared  further  that,  in  an  affidavit  subsequently  made  by 
Ghesshyre  in  the  action  QandeU  v.  Dore  (and  produced  on  the 
plaintiff's  behalf  at  the  present  trial),  Ghesshyre  deposed  that 
Gandell  had,  on  8th  August,  1848,  assigned  to  him,  Ghesshyre, 
certain  book  debts,  among  which  was  the  above  debt  from  Dore, 
to  have  and  receive  the  same  and  pay  himself  thereout  advances  to 
the  amount  of  lOOZ.  to  be  made  by  him,  Ghesshyre,  to  Gandell. 

It  was  contended,  for  the  defendant  Ghesshyre,  that,  in  deliver- 
ing the  fi.  fa.  to  the  sheriff,  he  had  done  nothing  which  could 
render  him  liable  for  the  trespass ;  and  Jarmain  v.  Hooper  (i)  and 
Sowell  V.  Champion  (2)  were  cited.  Pattbson,  J.  thought  that  the 
special  direction  on  the  Ji  fa.  materially  distinguished  the  present 
case  from  those  cited:  he  therefore  ruled  this  point  against  the 
defendant,  but  reserved  leave  to  move  to  enter  a  verdict  for  him ; 

(1)  64  B.  B.  861  (6  Man.  &  G.  827).        (2)  45  B.  B.  514  (6  Ad.  &  EL  407). 
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and  the  jury  found  a  verdict  for  the  plaintiff  against  Senior  and      Bowlvs 
Chesshyre,  with  40s.  damages.  Ssniob. 

O'MaUey,  in  Easter  Term,  1846,  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  Chesshyre. 

PashUy  and  D.  Power  now  showed  cause : 

Jarmain  v.  Hooper  (i),  as  far  as  it  bears  on  this  case,  is  an 
authority  against  the  defendant.  Tindal,  Gh.  J.  says  there  (2) : 
''  The  attorney  has  the  general  conduct  of  the  cause ;  he  is  the  only 
person  with  whom  the  sheriff  has  communication :  and,  in  taking  a 
step  essentially  necessary  for  the  benefit  of  the  client,  that  is,  for 
the  obtaining  the  fruit  of  his  judgment,  we  think  he  cannot  be 
*held  to  have  acted  beyond  his  authority,  though  he  has  miscarried  [  *680  j 
in  its  execution.  And,  when  it  is  argued  that  he  cannot  be  his 
agent  in  giving  false  information,  the  answer  is,  that,  if  his  agent 
to  do  the  particular  act,  the  client  must  stand  to  the  consequences 
if  he  act  inadvertently  or  ignorantly."  The  effect  of  that  judgment 
was,  not  that  the  attorney  was  exempt  (which  no  one  asserted),  but 
that  the  client  was  answerable.  In  SoweU  v.  Champion  (3),  where 
the  attorneys  were  held  not  liable,  the  Goubt  said:  "  The  attorney, 
who  places  a  writ  for  execution  in  the  hands  of  an  officer,  does  a 
lawful  act,  though  he  may  be  fully  persuaded  that  the  officer  will 
be  likely  to  execute  it  in  some  particular  place  which  may  turn 
out,  upon  enquiry,  to  be  out  of  his  jurisdiction.  The  attorney's 
opinion  upon  such  a  point  is  immaterial,  unless  he  induces  the 
officer  to  act  upon  it.  He  is  not  bound  to  form  any :  the  officer 
must,  at  his  peril,  act  where  he  has  the  power.  We  think  that  the 
circumstances  of  the  case  go  no  further  than  to  show  that,  when 
the  attorney  gave  the  precept,  he  thought  it  would  be  executed  at 
the  plaintiff's  house,  without  directing  or  authorising  it."  The 
question  therefore  is,  in  such  cases,  whether  the  attorney  has  done 
any  thing  to  cause  the  irregularity  complained  of.  The  defendants 
there  had  omitted  to  make  an  enquiry  which  would  have  prevented 
the  injurious  act ;  but,  not  having  done  any  thing  wrongful,  they 
were  exempted  from  liability.  Here,  the  defendant  Ghesshyre 
committed  a  wrongful  act,  by  causing  to  be  indorsed  on  the  writ  a 
direction  which  was  untrue  and  led  the  sheriff  to  make  an  unlawful 
seizure.  The  rule  of  exemption,  therefore,  does  not  apply,  even  if 
the  Gourt  lay  out   of  consideration  *the   personal  interest   on      [  *^i  1 

(1)  64  B.  B.  861  (6  Man.  &  G.  827).  (3)  45  B.  B.  514  (6  Ad.  &  EL  407, 

(2)  64  B.  B.  871  (6  Man.  &  G.  850).      417). 
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RowLv      which  the    defendant  acted,  independently  of  hia  duty  as   an 
sbmxob.      attorney.    ♦    ♦    ♦ 

O'MaUeyf  contrik  : 

It  is  not  disputed,  on  the  defendant's  part,  that  the  attorney,  in 
a  case  of  this  kind,  stands  apon  the  same  footing  of  liability  with 
his  client ;  nor  that,  if  an  attorney,  without  a  valid  judgment,  or 
under  other  circumstances  of  irregularity,  delivers  proems  to  the 
sheriff  against  A.,  under  which  his  person  or  goods  are  illegally 
taken,  the  attorney  is  liable.  *  *  But  there  is  a  distinction, 
recognized  in  SoweU  v.  Champion  (i)  and  other  cases,  where  the 
attorney  has  taken  out  process  regularly,  and  given  it  to  the  sheriff 
without  any  improper  direction,  and  he  does  something  not 
[  68S  ]  ..  authorised  by  the  process.  *  *  If  the  defendant  here,  intend- 
ing the  sheriff  to  seize  Dore's  goods,  gave  information  which  misled 
him,  that  does  not  make  the  defendant  liable  in  trespass.  For 
that  purpose,  an  express  command  by  him,  or  at  least  an  assent 
to  the  act  done,  should  have  been  proved.  Here  no  such  fact 
appeared. 

(Pattbson,  J. :   Tour  argument  would  show  that  the  plaintiff 
Gandell  was  not  properly  liable.) 

It  goes  that  length.  The  sheriff,  if  he  receives  mere  information 
from  the  attorney,  is  bound  to  ascertain  that  it  is  correct :  if  the 
attorney,  in  such  a  case,  runs  the  risk  of  becoming  a  trespasser,  he 
ought  always  to  be  a  party  to  the  interpleader  rule  where  the 
execution  is  contested  in  that  form.    *    •     * 

[  683  ]       LoBD  Dbnman,  Gh.  3. : 

The  principle  of  SoweU  v.  Champion  (i)  extends  only  to  this,  that 
the  attorney  is  not  a  trespasser  unless  he  actually  directed  the 
wrong  goods  to  be  seized,  or  seizure  to  be  made  in  a  wrong  place. 
The  whole  question  here  is,  whether  the  attorney  did  so ;  and  I 
think  he  did.  By  the  indorsement,  he,  in  effect,  desires  the  sheriff 
to  go  to  an  inn  at  Wolverton,  kept  by  Dore,  to  make  the  required 
levy.  He  leads  the  sheriff  to  believe  that  Dore  is  the  master  and 
owner  of  the  house  in  question ;  and  the  levy  is  accordingly  made 
there.  My  conclusion  on  this  point  is  greatly  strengthened  by  the 
fact  that  the  defendant  had  become  assignee  of  the  debt,  amd  was 
(1)  45  E.  E.  614  (6  Ad.  &  EL  407). 
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to  take  the  fraits  of  the  levy.    This  case  does  not  bring  the  rule  of      Bowlm 
law  into  question,  but  only  its  application.  SsiTiob. 

Pattbson,  J. : 

The  only  question  is,  whether  the  defendant  Ghesshyre  directed 
those  goods  to  be  seized  which  are  the  subject  of  the  action.  He 
was  a  stranger  to  the  act  of  trespass  itself ;  and  the  indorsement 
on  the^./a.  was  not  actually  in  his  writing;  but  the  circumstances 
are  these.  The  debt  for  which  the  levy  was  made  had  been  assigned 
to  the  defendant.  He  acted  as  attorney  in  suing  out  the  process. 
A  fi.  fa.  against  the  goods  of  Dore  was  sent  down  from  London, 
indorsed  by  Chesshyre*s  agent  with  a  description  of  Dore  as  resid- 
ing at  Wolverton,  and  being  an  innkeeper.  He  *did  in  fact  reside  [  *684  ] 
at  Wolverton,  and  at  an  inn:  but  the  goods  there  were  the  property 
of  his  mother-in-law.  He  may  have  had  more  interest  in  the 
establishment  than  the  plaintiff  admits  :  but  the  question  of 
property  is  decided  by  the  verdict ;  and  the  remark  goes  no  farther 
than  to  strengthen  the  supposition  that  Gandell  and  Ghesshyre 
meant  the  goods  to  be  seized  at  the  ''  Batcliffe  Arms "  which  in 
fact  were  seized  there.  Dore  resided  at  no  other  place  in  Wolverton 
than  that.  Then,  the  only  question  being  whether  the  defendant 
Ghesshyre  took  a  part  in  directing  a  levy  on  the  plaintiff's  goods, 
I  think  that  was  rightly  decided  at  the  trial. 

WiLLIAHS,  J.: 

There  is  no  doubt  that  the  indorsement  must  be  taken  to  have 
been  Ghesshyre's.  Then,  did  he  direct  the  sheriff  to  levy  upon  the 
wrong  goods  ?  In  SoxctVL  v.  Champion  (i)  there  was  not  any  mis- 
direction in  fact  by  the  attorneys :  if  there  was  a  wrong  intention, 
it  did  not  break  out  in  any  act.  Here  the  defendant  gave  certain 
directions  to  the  sheriff  as  to  the  levy;  and,  under  those,  the  sheriff 
took  the  wrong  goods.  In  each  case  it  was  a  question  on  the 
evidence :  and  I  agree  that  the  result  here  is  right. 

WlOHTMAN,  J.  : 

The  only  question  here  is,  whether  the  attorney  caused  the 
plaintiff's  goods  to  be  seized.  The  language  of  the  indorsement 
could  be  taken  only  in  one  way.  It  stated  Dore  to  be  an  innkeeper 
residing  at  Wolverton :  and  Dore  is  found  residing  at  an  inn  at 
Wolverton,  but  in  an  equivocal  situation  :  it  appears  by  the 
(1)  45  E.  B.  614  (6  Ad.  &  El.  407). 
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BowLHs      evidence  that  he  was  not  the  proprietor;  but  the  sheriff  might 
Skhiob.      ^^U  be  led  by  the  indorsement  to  suppose  *that  he  was  the  real 
[  *685  ]      innkeeper,  and,  in  that  belief,  to  seize  the  goods  in  question.    The 
action,  therefore,  was  well  sustained. 

Rule  discharged  (i). 


1846.  LEWIS  V.   SAMUEL. 

ApHirr,  36.  ^g  ^  ^  686—688 ;  S.  0. 15  L.  J.  Q.  B.  218 ;  10  Jur.  429.) 

[  686  ]  PlaintifF,  an  attorney,  undertook  a  prosecution  for  perjury  on  defendant's 

behalf,  and  agreed  not  to  charge  him  full  costs,  except  money  out  of 
pocket  He  disbursed  1062.  towards  carrying  on  the  proceedings,  but,  by 
negligence,  preferred  a  defectiye  indictment,  and,  in  consequence,  the 
prosecution  failed: 

Held  that  he  could  not  recoyer  against  defendant  for  the  disbursements. 

Defendant,  in  the  course  of  the  proceedings,  advanced  plaintiff  1001.  for 
carrying  them  on ;  and  he  applied  it  accordingly.  Held,  that,  in  an  action 
by  plaintiff  for  professional  charges  and  disbursements,  defendant  oould 
not  set  off  the  100/.  as  money  received  by  plaintiff  to  his  use. 

Assumpsit  for  work  and  labour,  money  paid,  and  on  an  account 
stated.  Pleas.  1.  Non  cusumpsit.  2.  Payment.  8.  Set-off,  for 
money  received  by  plaintiff  to  defendant's  use,  and  on  an  account 
stated.  Replication,  joining  issue  on  the  first,  and  traversing  the 
second  and  third,  pleas. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex 
after  last  Term,  it  appeared  that  the  plaintiff,  an  attorney,  brought 
this  action  for  professional  fees  and  expenses,  and  for  his  disburse- 
ments in  a  prosecution  conducted  by  him  on  defendant's  behalf 
against  one  Isaacs,  for  perjury.  The  plaintiff  had  given  the  now 
defendant  a  written  agreement  as  to  that  proceeding,  as  follows. 
"  I  hereby  undertake  not  to  charge  you  full  costs  in  the  prosecution 
of  this  indictment,  except  the  money  out  of  pocket."  The  case 
came  on  for  trial:  and  Isaacs  was  acquitted  because  the  indictment, 
alleging  the  perjury  as  committed  in  an  affidavit,  misstated  the 
[  «686  ]  name  of  the  Commissioner  before  whom  it  was  sworn.  The  *now 
defendant  had  himself  furnished  the  plaintiff  with  1001.  towards 
the  expenses  of  the  prosecution,  and  they  had  been  applied  to  that 
purpose :  but  the  plaintiff  had  advanced  out  of  pocket  105L  more, 
which  was  part  of  the  sum  now  claimed.  The  defendant's  counsel 
contended  that  the  plaintiff  could  not  recover  any  expenses  of  the 
prosecution,  having  rendered  them  useless  by  gross  negligence. 
For  the  plaintiff  it  was  urged  that  he  might  at  any  rate  recover  the 

(1)  See  Cooper  y.  Harding,  68  B.  B.  599  (7  Q.  B.  928). 


TOL.  Lxx.]  1846.    Q.  B.    8  Q.  B.  686—687.  688 

1052.  paid  out  of  pocket,  ander  the  above  contract.  The  jury  were  lbwib 
of  opinion  that  the  plaintiff  had  been  guilty  of  gross  negligence:  samuel. 
and  the  learned  Judge  thereupon  directed  them  to  deduct  the  105^ 
from  his  demand,  but  gave  leave  to  move  to  increase  the  damages 
that  might  be  found  for  the  plaintiff  by  that  amount.  The  defen- 
dant claimed  to  set  off  the  1001.  paid  by  him  against  any  sum  to 
which  the  jury  might  think  the  plaintiff  entitled ;  but  the  learned 
Judge  held  that  this  could  not  be  done ;  and  the  plaintiff  had  a 
verdict  for  961,  on  a  part  of  his  demand  not  now  in  dispute. 

Watson  now  moved  for  a  rule  to  show  cause  why  the  damages 
should  not  be  increased  by  105L  : 

This  sum  is  not  demanded  for  services,  but  for  moneys  actually 
paid  under  contract  for  the  repayment.    *    *    * 

(LoBD  Dbnman,  Gh.  J. :  But  paid  so  as  not  to  do  any  good.  Is 
there  any  real  distinction,  in  such  a  case,  between  money  and  that 
which  is  charged  for  as  money's  worth?  If  the  labour  is  to  be  lost, 
why  not  the  money  ? 

Pattbbon,  J. :  Does  the  action  for  money  paid  lie  for  money  paid 
aselessly  ?) 

It  was  money  paid  to  the  defendant's  use  at  first,  and  before  any 

fault  was  ^committed.  [  *687  ] 

(LoBD  Dbnman,  Ch.  J.:  The  argument  here  would  apply  to  every 
case  where  an  attorney's  bill  is  disputed  on  the  ground  of  negligence. 
There  is  always  some  money  out  of  pocket. 

WiOHTMAN,  J.:  Suppose  a  mechanic  lays  out  money  on  the 
making  of  a  carriage  or  an  engine,  and  it  proves  useless :  can  he 
claim  for  the  materials  ?) 

On  such  a  contract  as  this  he  might.  At  any  rate  the  defence  must 
be  specially  pleaded. 

(Patteson,  J. :  You  would  contend  that,  if  he  had  brought 
witnesses,  and  taken  them  away  on  the  eve  of  the  trial,  he  might 
still  recover  the  expense  of  bringing  them.) 

The  mismanagement  would  perhaps  be  ground  for  a  cross  action ; 
though  it  might,  indeed,  be  contended  that  the  attorney,  having 
no  remuneration  for  his  labour,  is  like  a  bailee  without  reward. 
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Liwn  (WiOHTHAN,  J. :  It  may  be  an  advantage  to  him  to  do  the  vcn-k.) 

Sauvml, 

*    ^    In  Hill  V.  FeaiheriUmhaugh  (i)  and  Shaw  y.  Arden  (2)  the 

charges  which  the  attorney  was  precluded  from  recovering  becaofle 

they  had  proved  fruitless  were  for  services,  not  disbursements. 

LoBD  Dbnman,  Gh.  J. : 

I  think  there  was  not  the  slightest  di£ference  between  the  money 
laid  out  and  the  work  and  labour.    No  rule  can  be  granted. 

Pattbson,  J. : 

I  am  of  the  same  opinion.  The  attorney  is  employed,  not  simply 
to  pay  money,  but  to  conduct  the  cause,  and  to  decide  whether 
particular  payments  are  necessary  or  not. 

WiiiLUMS  and  Wiohtman,  JJ.  concurred. 

Ride  refused. 

[  688  ]  M.  Chambers,  on  a  subsequent  day  of  the  Term,  moved  (s)  (by 

leave  reserved  at  the  trial)  for  a  rule  to  show  cause  why  a 
verdict  should  not  be  entered  for  the  defendant : 

The  set-off  ought  not  to  have  been  excluded ;  and,  if  allowed,  it 
leaves  the  plaintiff  debtor. 

(WioHTMAN,  J. :  Suppose,  in  the  building  of  a  house,  the  employer 
advances  money  to  the  builder,  which  he  lays  out  upon  the  work, 
but  it  is  done  so  badly  as  to  be  of  no  use :  will  an  action  lie  for 
money  had  and  received  ?) 

This  is  the  ordinary  case  of  an  action  for  money  advanced  upon 
a  consideration  which  has  failed.  It  is  as  if  the  defendant  had 
said :  I  give  you  10(M.,  provided  you  will  disburse  it  skilfully  and 
carefully. 

(WiOHTMAN,  J. :  The  plaintiff  may  have  done  so  to  the  extent  of 
1001. ;  but,  in  consequence  of  neglect  afterwards,  the  expenditure 
may  have  failed  of  its  object.) 

The  money  was  furnished  for  the  purpose  of  preferring  an  indict- 
ment :  it  was  preferred,  but  with  a  wrong  statement  of  name,  which 
made  the  whole  proceeding  useless.  The  employer  may  recover  his 
money  back. 

(1)  33  B.  B.  676  (7  Bing.  669).  man,  Oh.  J.,  FkUeeon,  WiUiams  and 

(2)  36  B.  B.  626  (9  Bing.  287).  Wightman,  JJ. 

(3)  Apnl  20th.    Before  Lord  Den- 
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(Patteson,  J. :   After  it  has  been  paid  oat  of  the  attorney's       Lbwu 

hands  ?    He  may  have  employed  it  with  skill  and  care  down  to  the     samuu.. 

time  of  preferring  the  indictment :  bat  yoa  say  he  is  still  to  repay 

it»  becaase  he  has  made  a  blander.) 

Cur.  adv.  ruZt. 

LoBD  Dbnman,  Ch.  J.,  on  a  sabseqaent  day  of  the  Term  (April 
26th),  said: 

We  think  that  the  1002.,  advanced  by  the  defendant  to  the 
plaintiff  for  a  particular  purpose,  and  laid  oat  accordingly  by  him, 
cannot  be  set  off  as  money  received  by  him  to  the  defendant's  use. 

RuU  refused. 


HANNAH  F08TEK  v.  BANK  op  ENGLAND.  J®**; 

(8  Q.  B.  689--706 ;  S.  0.  16  L.  J.  Q.  B.  212 ;  10  Jar.  372.)  1846. 

Flaintiff,  baying  been  a  holder  of  3j^  per  cent,  stock,  brought  an  action       AprUll. 
against  the  Bank  of  England  for  refusing  to  pay  the  dividends.    The        ^  ^^   . 
defendants  pleaded,  denying  that  plaintiB  was  proprietor  of  the  stock  in        *-        -^ 
manner  and  form  fto. :  and  their  defence  in  fact  was  that,  before  the 
dividends  became  due,  the  stock  had  been  transferred  out  of  plaintiff's 
name.    Issue  being  joined,  and  notice  of  trial  given, 

The  Cou&T,  on  motion,  made  an  order  that  the  plaintiff  should  be  at 
liberty  to  inspect  that  particular  entry,  in  the  transfer  book  at  the  Bank, 
which  related  to  the  transfer  of  the  stock  in  question;  but  not  any  other 
part  of  the  Bank  books. 

A  party  having  executed  a  transfer  of  stock  in  the  form  prescribed  by 
stat  11  Geo.  IV.  ft  1  WiQ.  lY.  c.  13,  s.  13  (1),  cannot,  in  an  action  against 
the  Bank,  dispute  the  title  of  the  transferee  on  the  ground  that  he  has  not 
subscribed  an  acceptance  of  the  transfer  as  directed  by  that  clause. 

Case.  The  declaration  (2)  stated  that  plaintiff,  before  and  at  the 
time  of  the  committing  &c.,  was  the  proprietor  of  and  lawfally 
entitled  to  a  certain  interest  or  share  in  the  capital  or  joint  stock 
of  certain  funds  or  pablic  secarities  of  Great  Britain,  called  the 
New  91.  10s.  per  centam  Annuities,  originally  created  by  an  Act 
made  &c.  (11  Geo.  lY.  &  1  Will.  IV.  c.  18),  and  transferable  at 
the  said  Bank  of  England,  together  with  the  proportional  annuity 
attending  the  same,  that  is  to  say  the  dividends  on  the  said  stock 
payable  half  yearly,  to  wit  on  the  6th  January  and  6th  July,  at 
the  said  Bank  of  England,  according  to  the  tenor  and  effect  of  the 
said  Act;    to  wit  an  interest  or  share  in  the  said  stock  to  the 

(1)  See  now  the  National  Debt  Act,  plaintiff  (a  pauper),  see  Fo$Ur  y. 
1870  (33  ft  34  Vict.  c.  71),  s.  22.  Bank  of  England,  66  E.  R  687  (6 

(2)  As   to   an  amendment  of  this  Q.  B.  878). 
declaration   in   a    former    Term   by 
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amount  of  8762.  stock ;  which  said  stock,  before  and  at  the  time 
of  the  committing  &c.,  was  in  the  care  of  defendants,  and  standing 
in  the  pablic  books  of  defendants  in  the  name  of  plaintiff  for  the 
purpose,  amongst  other  things,  of  paying  to  plaintiff,  or  to  such 
person  or  persons  as  she  should  legally  appoint  for  that  purpose, 
all  the  dividends,  interest  and  produce  thereof  which  might  and 
^should  accrue  due  for  and  in  respect  of  the  said  stock  whilst  the 
same  should  not  be  transferred  to  any  person  or  persons  in  the 
said  books  with  the  order  and  authority  of  plaintiff.  That,  before 
and  at  the  time  of  the  committing  &c.,  plaintiff  was  entitled  to  the 
said  stock  and  to  the  said  dividends,  interest  and  produce  thereof 
as  aforesaid,  and  the  same  had  not  been  nor  was,  at  the  time  of 
the  committing  &c.,  nor  are  the  said  stock,  &c.,  or  any  or  either  of 
them  or  any  part  thereof,  now,  transferred  in  the  said  books  to  any 
person  or  persons  with  the  order  or  authority  of  plaintiff.  And 
that,  before  and  at  the  time  of  the  committing  <S^c.,  and  whilst 
plaintiff  was  the  proprietor  of  and  so  lawfully  entitled  to  the  said 
interest  or  share  in  the  said  stock  &c.  as  aforesaid,  and  before  any 
transfer  of  the  same  by  plaintiff  for  the  payment  of  the  said 
annuities  and  dividends  &c.  thereof  so  due  to  plaintiff,  a  sufficient 
sum  of  money  necessary  in  that  behalf,  to  wit  20,000,000{.,  had 
been  and  was,  by  order  of  the  Commissioners  of  her  Majesty's 
Treasury  of  the  United  Kingdom  &c.,  or  by  other  competent 
authority  in  that  behalf,  issued  and  paid  to  defendants  (i)  by  way 
of  imprest  and  upon  account  of  and  for  the  payment  of  the  said 
annuities,  which  said  sum  so  issued  and  paid  to  defendants  as 
aforesaid,  amounting  &c.,  defendants  then  had  in  their  hands, 
the  same  then  being  applicable  and  legally  and  of  right  payable 
to  (amongst  others)  the  plaintiff  to  the  amount  of  the  said 
annuities:  and  thereupon  it  became  and  was  the  duty  of  defen- 
dants to  pay  to  plaintiff,  or  to  such  person  or  persons  as  she  should 
legally  appoint  for  that  purpose,  on  request,  all  the  dividends, 
interest  and  produce  ^which  should  and  would  accrue  due  for  and 
in  respect  of  the  said  stock  of  plaintiff  whilst  the  same  was  not 
transferred  in  the  said  books  of  defendants  to  any  person  or  persons 
with  the  order  or  authority  of  the  plaintiff.  That,  whilst  she  was 
so  possessed  of  the  said  stock  as  aforesaid,  and  entitled  to  the  said 
dividends  as  aforesaid,  and  whilst  defendants  so  had  in  their 
hands  a  sufficient  sum  of  money  applicable  to  the  payment  of  the 

(1)  See  as  to  this  ayerment,   The  Bank  of  England  y.  Davis,   27  S.  £. 
667  (5  B.  &  0.  185). 
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said  dividends  upon  the  said  stock  as  aforesaid,  and  before  the  Fostab 
commencement  of  this  suit,  to  wit  on  &c.,  a  certain  sum  of  money,  Bxvi.  or 
to  wit  151. 15«.  Od.,  as  and  for  the  interest  and  dividends  of  divers,  to  ^^QI'^n^- 
wit  seven,  half  yearly  dividends  dae  and  of  right  payable  as  afore- 
said to  plaintiff  upon  and  in  respect  of  her  said  stock,  became  and 
was  payable  by  defendants  to  plaintiff,  and  was  then  due  to  plaintiff; 
and  thereupon,  afterwards,  and  whilst  the  said  dividends  were  and 
remained  still  due  and  unpaid,  and  whilst  plaintiff  was  so  possessed 
of  the  said  stock  as  aforesaid,  and  whilst  defendants  so  had  the 
money  aforesaid  in  their  hands,  applicable  &c.  as  aforesaid,  to  wit 
on  &c.,  the  same  being  a  usual  and  proper  day  for  that  purpose, 
the  plaintiff  then  attended  at  the  Bank  of  England,  and  then 
requested  defendants  to  pay  her  the  last  mentioned  dividends. 
Yet  defendants  did  not  nor  would  when  so  requested,  or  at  any 
other  time  before  or  since,  pay  to  plaintiff  the  said  dividends  or 
any  part  thereof,  but  then  wholly  neglected  and  refused  so  to  do, 
contrary  to  their  said  duty  and  the  said  Acts  of  Parliament  in  such 
case  &c.    To  plaintiff's  damage  of  &c. 

Pleas :  1.  Not  guilty.  2.  That  plaintiff  was  not  the  proprietor 
of  or  entitled  to  the  said  share  or  interest  in  the  capital  or  joint 
stock  in  the  declaration  mentioned  ^together  with  the  said  pro-  [  ^69S  ] 
portional  annuity  attending  the  same  or  any  part  thereof,  nor  was 
such  stock  or  any  part  thereof  standing  in  the  public  books  of  the 
defendants  in  the  name  of  plaintiff  in  manner  and  form  &c.  Con- 
clusion to  the  country.  8.  That  no  sum  of  money  had  been  or  was 
issued  or  paid  to  defendants  upon  account  of  or  for  the  payment  of 
the  said  annuities  and  the  said  dividends  &c.  thereon  alleged  to 
have  accrued  due  to  the  plaintiff,  or  any  part  thereof,  nor  had 
defendants  in  their  hands  such  sum  of  money  as  in  the  declaration 
mentioned  in  that  behalf,  or  any  part  thereof,  applicable  or  payable 
to  (amongst  others)  the  plaintiff  to  the  amount  of  the  said  annuities 
or  any  part  thereof,  in  manner  and  form  (be.  Conclusion  to  the 
country.  4.  That  no  sum  of  money  as  or  for  interest  or  dividends 
became  or  was  payable  by  defendants  to  plaintiff,  or  was  due  to 
plaintiff  upon  and  in  respect  of  the  said  stock  in  the  said  declaration 
mentioned,  in  manner  and  form  &c.    Conclusion  to  the  country. 

Issue  having  been  joined  on  each  plea,  and  notice  of  trial  given, 

Pearson,  in  Michaelmas  Term,  1845,  moved  for  a  rule  to  show 
cause  ''  why  the  plaintiff  should  not  be  at  liberty  to  inspect  all  the 
entries  or  memoranda  contained  in  the  dividend  and  transfer  books 


688 


1846.    Q.  B.    8  Q.  B.  692—694. 


[B.B. 


FOSTBB 

V. 

Bamk  of 
Ekoland. 


[•698] 


[  •694  ] 


of  the  New  Q^  per  cent.  Annuities,  mentioned  in  the  declaration  in 
this  cause,  and  also  the  entries  or  memoranda  in  all  other  books  of 
a  public  nature  in  the  possession  of  the  defendants,  which  in  any 
way  relate  to,  or  contain  entries  of  or  respecting  the  dividends  or 
transfer  of  the  said  stock  or  any  part  thereof,  from  the  Ist  January, 
1888,  to  the  commencement  of  this  suit,  so  far  as  such  entries  or 
^memoranda,  or  any  of  them,  relate  to  or  refer  to  any  stock, 
dividends  or  annuities  in  which  the  plaintiff  or  her  late  husband, 
Samuel  Foster  deceased,  was,  during  that  time,  or  now  is,  or  claims 
to  have  been,  interested  in  such  stock ;  and  why  the  plaintiff  should 
not  be  at  liberty  to  take  copies  of  all  or  any  such  entries ;  and  why 
all  or  any  such  copies,  verified  on  oath,  should  not  be  given  in 
evidence  at  the  trial  of  this  cause." 

The  motion  was  grounded  chiefly  on  an  affidavit  of  Hannah 
Foster,  the  plaintiff,  who  stated :  That,  by  transfers  made  to  her, 
and  after  certain  transfers  made  by  her  (as  the  affidavit  more 
particularly  specified),  there  was,  on  the  last  day  of  October,  1888, 
standing  in  her  name  in  the  Bank  books,  a  total  sum  of  S7SZ.  19<.  4i. 
New  8^  per  cent.  Annuities ;  that  she  had  received  at  the  Bank  the 
dividends  on  that  sum,  due  in  January,  1889,  July,  1889,  and 
January,  1840,  respectively ;  "  and  that  she  did,  on  each  of  those 
occasions  when  she  so  received  such  dividends,  sign,  by  her  mark, 
a  receipt  for  such  dividends  in  the  books  of  the  said  defendants, 
which  books,  if  produced  or  an  inspection  and  copies  allowed  to 
deponent  or  her  attorney,  would,  as  deponent  verily  believes,  fully 
establish  the  said  several  facts  by  the  entries  remaining  in  such 
books."  That,  in  July,  1840,  a  clerk  in  the  Bank,  with  whom  she 
was  acquainted,  offered  to  procure  and  bring  to  her  her  dividend 
for  that  half  year ;  which  he  did.  That,  in  January  or  February, 
1841,  she  applied  at  the  Bank  for  the  dividend  due  in  January, 
1841,  but  was  informed  that  her  stock  had  been  transferred  from 
her  name  in  the  Bank  books  ;  and  payment  of  the  dividend  to  her 
was  refused.  The  deponent  then  stated  reasons  for  suspecting 
fraud  on  the  part  of  the  before  mentioned  clerk,  who,  as  she  was 
^informed  and  believed,  had  absconded ;  and  she  deposed  that  she 
had  never  herself  sold  or  transferred,  or  been  paid  off,  the  said 
8782. 19s.  Ad.  stock,  or  any  part  thereof,  or  been  privy  to  the  sale, 
transfer  &c.,  or  authorised  any  person  to  sell,  transfer  &c.,  and 
had  never  to  her  knowledge  and  belief  been  present  when  any 
transfer  of  the  said  stock  or  any  part  thereof  was  made  or  accepted, 
and  had  never  connived  at  any  one's  making,  or  writing  her  name 
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to,  any  such  transfer ;  nor  had  she  ever  received,  or  aathorised 
any  one  to  receive  for  her,  less  than  the  full  dividend  apon  the 
said  last-mentioned  stock;  and  that,  if  the  same  had  been  sold 
oat  or  transferred  from  her  name  in  the  Bank  books,  or  other- 
wise, such  transfer  must  have  been  effected  by  forgery,  felonious 
personation  or  some  other  felonious  act,  unknown  to  her.  That, 
although  deponent  had  a  just  claim  to  the  dividends,  and  was 
reduced  to  poverty  by  their  being  withheld,  and  the  above  facts 
had  been  communicated  to  the  defendants,  and  she  had  offered 
them  every  information  in  her  power  respecting  the  said  stock  and 
the  supposed  illegal  transfer,  yet  they  had  thrown  every  possible 
impediment  in  the  way  of  her  action :  That  frequent  applications 
had  been  made  by  deponent  and  her  professional  advisers  to  inspect 
the  said  books  of  defendants,  and  uniformly  refused ;  and  ''  that 
she  verily  believes  that  the  entries  still  remaining  in  the  ledger 
transfer  books  or  other  public  books  of  the  defendants  would,  if 
produced,  fully  substantiate  all  and  every  the  above  allegations,  so 
far  as  the  same  can  be  substantiated  by  such  books."  And  that 
she  has  no  copy  of  any  of  such  entries,  and  is  advised  and  believes 
that  she  cannot  safely  proceed  to  trial  without  an  inspection,  and 
power  of  taking  copies,  of  all  such  entries  *in  the  said  books  as 
relate  to  her  said  stock  and  the  subject  of  the  present  application. 
It  appeared  also,  by  the  plaintiff's  affidavit  and  that  of  her  attorney, 
that  she  possessed  the  stock  receipts  which  had  been  delivered  to 
her  at  the  Bank  when  the  several  amounts  of  stock  making  up  the 
d73Z.  Ids.  4d.  were  transferred  to  her,  except  one  such  receipt, 
which  she  believed  to  have  been  taken  away  by  the  above-mentioned 
clerk,  then  in  the  defendants'  service. 

The  plaintiff's  attorney  further  stated,  on  information  and  belief, 
"  that  the  said  defendants  allege  that  the  said  Hannah  Foster  hath 
sold  or  transferred  the  said  mentioned  stock  or  some  part  thereof  to 
some  person  or  persons  whose  name  appears,  together  with  that  of 
the  alleged  signature  of  the  plaintiff  and  the  date  of  such  alleged 
sale  or  transfer  of  the  said  stock,  in  the  books  of  the  said  defen- 
dants, and  that  the  same  will  so  appear  upon  an  inspection  of  the 
said  books."  And  ''  that  the  said  defendants  refuse  to  allow  the 
said  several  entries  relating  to  the  said  stock  and  of  the  alleged 
transfer  thereof  by  the  said  Hannah  Foster  to  be  inspected  by  the 
said  plaintiff  or  some  other  competent  person  acting  on  her  behalf, 
and  to  aUow  copies  of  all  and  every  or  any  of  such  entries  to  be 
made  or  taken,"  &c.    And  that,  to  the  best  of  deponent's  judgment 


FOSTBB 

V, 

Bank  of 

ENOIaAITD. 


[  •eos  ] 


690 


1846.    Q.  B.    8  Q.  B.  696—697. 


[B.B. 


Foster 

Bank  OF 
Snoland, 


[  •696  1 


[  •697  ] 


&c.,  the  plaintiff  cannot  safely  proceed  to  trial  without  inspection  of 
the  said  alleged  transfer,  if  any,  and  ascertaining  to  whom  the  same 
was  made,  and  the  date  and  names  of  the  witnesses,  and  inspection 
also  "  of  the  several  entries  of  the  said  stock  heretofore  standing  in 
the  name  of  the  said  Hannah  Foster  or  otherwise/'  and  copies  &e. 
A  rule  nisi  was  granted. 

In  opposition  to  the  rule,  a  clerk  of  Messrs.  Freshfield,  *the  Bank 
solicitors,  made  affidavit:  ''That  he  hath  been  informed  and 
believes  that  the  title  of  the  proprietors  of  any  part  of  the  several 
stocks  transferable  at  the  Bank  of  England,  constituting  the 
National  Debt  of  Great  Britain,  is  evidenced  and  contained  in 
certain  inscriptions  and  entries  in  the  ledgers  kept  at  the  Bank 
for  that  purpose,  and  in  which  ledgers  are  contained  the  several 
accounts  of  all  the  respective  proprietors  of  the  said  stock.  And  " 
''that  stock  is  transferred  from  the  accounts  of  proprietors  by 
means  of  instruments  of  transfer  executed  by  the  respective  pro- 
prietors or  their  attorneys  duly  authorised,  which  transfers  are  also 
entered  in  books  kept  at  the  Bank  for  that  purpose.  And  this 
deponent  further  saith  that  the  instrument  of  transfer  by  the 
proprietor  of  stock  is  the  evidence  in  the  possession  of  the  Bank 
against  any  demand  made  by  a  proprietor  of  stock  to  the  amount 
of  the  same  stock  after  the  same  has  been  transferred.  And** 
"  that  he  verily  believes  the  object  of  the  plaintiff  in  the  applica- 
tion to  the  Court  to  inspect  the  transfers  of  stock  made  from  her 
name  is  to  elicit  and  prejudice  the  defence  of  the  Bank  in  this 
action,  and  that  the  same,  if  granted,  will  in  no  way  aid  the  case  of 
the  plaintiff.''  The  affidavits  in  opposition  likewise  set  forth  a  cor- 
respondence between  the  plaiatiff 's  solicitor  and  Messrs.  Freshfield, 
in  which  the  latter  declined  to  give  an  inspection  of  the  transfer 
books,  but  offered  to  admit  the  stock  receipts,  or  to  admit  that  plaintiff 
was,  on  or  before  22nd  January,  1889,  entitled  to  S78I.  19<.  id.  New 
82. 10«.  per  cent.  Annuities  standing  in  her  name  in  the  Bank  books: 
and  they  ultimately  wrote  as  follows :  "We  have  always  been  ready 
to  give  the  plaintiff  the  means  of  proving  her  case,  and,  if  necessary, 
to  allow  *her  to  inspect  and  take  a  copy  of  her  account  of  stock  in 
the  ledger  of  the  Bank :  but  the  instruments  of  transfer  from  her 
account  form  no  part  of  her  title  nor  of  her  case ;  and,  as  they  con- 
stitute the  defence  of  the  Bank,  we  cannot  consent  to  give  copies  of 
them."  There  was  also  an  affidavit  denying  the  alleged  impedi- 
ments to  the  plaintiff's  action,  and  explaining  the  conduct  of  the 
Bank  officers. 
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In  the  same  Term  (i), 

SirF.  Kelly,  Solicitor-General,  and  Sir  J.  Bayley,  showed  caase : 

The  defendants  contest  only  the  inspection  of  the  transfer  books. 
The  Bank,  in  its  dealing  with  the  public  fands,  performs  only  the 
office  of  a  private  banker,  thoagh  regulated,  from  time  to  time,  in 
the  discharge  of  it,  by  Acts  of  Parliament  (2).  ^  *  The  transfer  is 
the  case  of  the  defendants ;  and  they  cannot  be  compelled  to  allow 
an  adverse  party  to  look  into  it :  May  v.  Ovrynne  (3),  Rex  v.  The 
Justices  of  Buckingham  (4). 

Pearson^  contra  : 
The  various  documents  of  which  the  Courts  will  give  a  com- 
pulsory inspection  are  enumerated  in  note  (1),  by  the  editor  of 
Strange,  to  Rex  v.  The  Hostmen  in  Newcastle-upon-Tyne  (6).  In 
the  second  class  are  mentioned  "entries  in  the  Custom-house 
books,  of  the  India  Company  and  Bank  stock,  and  transfer  books." 
[He  also  referred  to  Oeery  v.  Hopkins  {a),  Crew  v.  Saunders  {7), 
Warriner  v.  Giles  (8),  RexY.  Tower  (9),  Rex  v.  The  Bishop  of  Ely  (lo), 
Marsh  v.  CoUnett{n),  and  Mortimer  v.  M'Callan  (12).]  The  cases 
referred  to  on  the  other  side,  in  which  parties  have  been  exempted 
from  furnishing  evidence  against  ^themselves,  are  inapplicable, 
because  the  documents  there  were  not  held  under  any  trust  for  the 
parties  applying.  Where  that  is  the  case,  inspection  will  be 
granted  ;  as  in  Moody  v.  Thurston {vs),  where  ''access  was  granted 
to  the  books  of  the  Commissioners  for  stating  and  determining  the 
debts  of  the  army,  at  the  prayer  of  the  defendant,  being  an  officer's 
widow."  If  the  stockholders'  books  may  be  inspected,  which  is  not 
denied,  the  transfer  books,  which  are  their  sequel,  ought  not  to  be 
withheld.    The  whole  account  should  be  shown. 

(LoBD  Dbnman,  Ch.  J. :  If  any  thing  has  been  conceded  on  the 
part  of  the  defendants,  the  rule  must  be  absolute  to  that  extent :  as 
to  the  rest,  the  question  is  very  important ;  and  we  will  consider  of  it.) 

Cur.  adv.  wit. 
129. 

(7)  2  Stra.  1005. 

(8)  2  Stra,  954. 

(9)  16  B.  £.  428  (4  M.  ft  S.  162). 

(10)  32  E.  K.  350  (8  B.  ft  0.  112). 

(11)  5  R.   R.   763    (2  Esp.  N.   P. 
665). 

(12)  55  R.  R  503  (6  M.  ft  W.  58,  67). 

(13)  1  Stra.  304. 


(1)  November  25th.  Before  Lord 
Denxnan,  Ch.  J.,  Williams,  Coleridge 
and  Wightman,  J  J. 

(2)  See  now  National  Debt  Act,  1870 
(33  ft  34  Vict  c.  71), 

(3)  23  B.  R.  273  (4  B.  ft  Aid.  301). 

(4)  8  B.  ft  C.  375. 

(5)  2  Stra.  1223,  3rd  ed.  by  Nolan. 

(6)  2  Ld.  Bay.  851  \  S.Cl  Mod. 
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Lord  Dbnman,  Gh.  J.,  in  last  Hilary  vacation  (February  14tih),  eaid : 

We  think  the  plaintiff  in  this  case  shoald  have  an  opportunity  of 
seeing  the  book  which  contains  the  supposed  transfer. 

Ordered:  ''That  the  plaintiff  be  at  liberty  to  inspect  that 
particular  entry  in  the  transfer  book  which  transferred  the  stock, 
mentioned  in  the  declaration  in  this  cause,  from  the  plaintiff.  And 
that  the  residue  of  the  said  rule  be  discharged." 


1846. 
AprUVt. 

[707] 


[  •708  ] 


TENNANT  v.   CKAN8T0N.    . 

(8  Q.  B.  707—709;  S.  0.  nom.  Tenant  v.  CresUm,  15  L.  J.  M.  C.  105.) 

The  penalty  impoBed  by  the  Poor  Bate  Act,  1743  (17  Geo.  IT.  c  3),  b.  3. 
upon  an  oyerBeer  not  giying  a  copy  of  a  poor  rate  on  demand  is  claimable 
in  the  case  of  a  poor  rate  made  under  the  reg^ulations  of  stat.  6  &  7  WilL  IT. 
c.  96  (the  Parochial  AaaeBsment  Act,  1836),  the  latter  statute  not  repealing 
the  former. 

Dbbt  for  20L,  demandable  by  plaintiff  (an  inhabitant  of  the 
township  of  Eirkby  Lonsdale  in  Westmoreland,  and  the  party 
aggrieved)  of  defendant,  one  of  the  overseers  of  the  township,  for 
not  giving  plaintiff  within  a  reasonable  time  after  demand  (alleged 
to  have  been  made  by  plaintiff  of  defendant  at  a  reasonable  time 
and  place  in  that  behalf),  a  copy  of  a  poor  rate  made  in  October, 
1846 ;  plaintiff  having  offered  to  pay  %d.  for  every  twenty-four 
names,  according  to  the  form  of  the  statate  &c.  (17  Geo.  n.  c.  8). 

Plea  :  Nil  debet  (i).    Issue  thereon. 

On  the  trial,  before  Fatteson,  J.,  at  the  last  Westmoreland  Assizes, 
a  verdict  was  found  for  the  plaintiff  for  202.,  leave  being  reserved  to 
move  for  a  nonsuit  on  the  point  after  mentioned. 

Orieg  now  moved  that  a  nonsuit  might  be  entered  accordingly, 
or  judgment  arrested  (2) : 

The  penalty  is  given  by  stat.  17  Geo.  II.  c.  8,  s.  8.  When 
that  statute  passed,  poor  rates  were  made  under  the  regulations 
of  stat.  48  Eliz.  c.  2,  s.  1.  The  question  is,  whether  the  penalty 
is  applicable  to  a  rate  made  under  the  regulations  of  the  Parochial 
Assessment  Act,  6  &  7  Will.  IV.  c.  96.  This  last  prescribes  a 
new  form  of  rate :  ss.  1,  2.  By  s.  2,  *and  the  schedule  to  the 
Act,   there  must  be    ten    columns  in   the  rate  (3) ;    under  stat. 


(1)  See  Earl  Spencer  y.  Stvannell,  49 
£.  E.  546  (3  M.  &  W.  154). 

(2)  Before  Lord  Denman,  Ch.  J., 
Patteson,  Williams  and  Wightman,  JJ. 


(3)  He  stated  that  the  rate  actuallj 
made  in  this  case  had  sixteen  columns ; 
six  columns,  in  addition  to  thoee  in 
the  schedule,  being  inserted,  under  the 
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43  Eliz.  c.  2,  8.  1,  there  were  commonly  four  only,  headed,  Tjennakt 
respectively,  "Names  of  occupiers,"  '* Description  of  the  premises,"  crahbtok. 
**  Annual  value,"  "  Sums  assessed,  in  the  pound."  The  duty 
of  the  overseers  has  increased  much :  and  it  appears  to  have 
been  the  intention  of  the  Legislature  to  substitute  new  regulations 
for  the  provisions  of  stat.  17  Geo.  II.  c.  8|  ss.  2,  8.  A  very  much 
enlarged  form  of  rate  is  required;  and  sect.  5  of  stat.  6  &  7 
Will.  lY.  c.  96,  enables  parties  rated  to  take  copies  or  extracts  gratis, 
and  imposes  a  penalty  of  52.,  to  be  recovered  in  a  summary  way 
before  a  justice  of  the  peace,  for  the  refusal  to  permit  such  copies 
or  extracts  to  be  taken ;  whereas  under  stat.  17  Geo.  II.  c.  S,  s.  8, 
the  penalty  is  recoverable  by  action.  In  Rex  v.  The  Justices  of 
Devon  (i)  it  was  held  that  stai  87  Geo.  III.  c.  148,  s.  1,  giving 
justices  at  Petty  Sessions  within  their  divisions  authority  to  appoint 
examiners  of  weights  and  balances,  was  inapplicable  to  divisions 
created  since  the  statute.  It  is  true  that  the  words  of  the  later 
statute,  in  the  present  case,  are  affirmative  only.  But  "every 
affirmative  statute  is  a  repeal,  by  implication,  of  a  precedent 
affirmative  statute,  so  far  as  it  is  contrary  thereto :  for  leges 
posteriores  priores  contrarias  abrogant :  "  7  Bac.  Abr.  442, 
Statute  (D)  (2).  On  this  principle  it  was  held,  in  Reg.  v.  St 
Edmunds,  *  Salisbury  (8),  and  Reg.  v.  The  Justices  of  Suffolk  (4)  that  [  *^^  1 
stat.  5  &  6  Will.  lY.  c.  76,  s.  105,  virtually  repealed  stat.  8  &  9 
Will.  m.  c.  80,  so  far  as  regarded  the  jurisdiction  of  justices  over 
appeals  in  boroughs  having  a  grant  of  Quarter  Sessions, 

Cur.  adv.  vuU. 

LoBD  Dbnman,  Gh.  J.,  in  this  Term   (April  26th),  delivered  the 
judgment  of  the  Goubt  : 

The  Court,  upon  consideration,  is  of  opinion  that  the  Parochial 
Assessment  Act,  6  &  7  Will.  lY.  c.  96,  has  not  the  effect  of  repeal- 
ing stat.  17  Geo.  II.  c.  8,  ss.  2,  8.  The  rule,  therefore,  must  be 
refused. 

Rule  refused. 

order  of  the  Poor  Law  Oommissioners,  collected,''        <<  Present       arrears/' 

22iid  April,    1842  (see  Archb.  Poor  *' Amount  not  recoverable,  or  legally 

Law,  171, 4th  ed.)  beaded,  respectiYely,  excused." 

•*No.    of   votes"  (after    "Name   of  (1)  1  B.  A  Aid.  588. 

occupier"),   **No.   of   votes"    (after  (2)  7th  ed. 

••  Name  of  owner  "),  "  Total  amount  (3)  67  E.  E.  684  (2  ft.  B.  72). 

to  be  coUected,"  '*  Amount  actually  (4)  67  E.  E.  594  (2  Q.  B.  85). 
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18*6.  JOSEPH  ELLIS  V.  ALFEED  ABRAHAMS. 

\—  *  (8  Q.  B.  709—714 ;  S.  0.  15  L.  J.  a  B.  221 ;  10  Jur.  593.) 

L  ^^  J  In  an  action  for  malicionB  prosecution  for  pexjnry,  vliere  the  indictment 

contains  two  assignments  of  perjury,  if  the  plaintiff,  at  the  trial  of  the 
action,  confine  his  case  to  one  of  the  assignments,  the  defendant  is  not 
entitled  to  prove  that  there  was  reasonable  and  probable  cause  for  the 
charge  contained  in  the  other  assignment. 

Gasb,  for  a  malicioas  prosecution  for  perjury. 

The  declaration  charged  that  defendant,  contriving  &c.,  hereto- 
fore, to  wit  on  &c.,  at  the  General  &c.  (Central  Court),  before  &c., 
and  others  their  fellows,  justices  &c.,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  indicted  and  caused  to  be 
indicted  the  plaintiff :  For  that  he,  on  the  trial  of  a  certain  issue 
in  an  action  upon  promises,  wherein  Lyon  Samuel  was  plaintiff 
and  the  now  defendant  was  defendant,  before  Thomas  Lord  Denman, 
[  *7io  ]  Lord  *Chief  Justice  &c.,  having  been  duly  sworn  &c.  before  the 
said  T.  Lord  D.,  and  the  said  T.  Lord  D.  having  sufficient  &c  to 
administer  the  said  oath,  ''  and  it  being,  upon  the  trial  of  the  said 
issue,  material  to  ascertain  whether  the  said  Lyon  Samuel  had 
sold  and  delivered  unto  the  now  defendant  a  certain  parcel  of 
turquois  stones,  and  whether  the  said  Lyon  Samuel  had  bargained 
and  sold  unto  the  now  defendant  a  certain  other  parcel  of  turquois 
stones,  and  whether  the  now  defendant  went  to  the  shop  of  the 
said  Lyon  Samuel  on  4th  May,  a.d.  1848,  and  purchased  of  L.  S., 
in  his  said  shop,  a  certain  parcel  containing  divers  to  wit  50,200 
turquois  stones,  and  whether  the  now  plaintiff  then  and  there 
counted  out  the  said  50,200  turquois  stones,  and  whether  the  now 
defendant  then  and  there  took  the  said  stones  away  with  him  from 
the  shop  of  the  said  L.  S.,  or  whether  the  now  plaintiff  took  them 
to  the  house  of  the  now  defendant,  and  whether  the  now  plaintiff 
left  at  the  house  of  the  now  defendant  a  bill  of  parcels  of  the  said 
turquois  stones,  and  whether  the  now  defendant  on  Slst  July, 
in  the  year  last  aforesaid,  bought  of  the  said  L.  S.,  at  the  shop  of 
the  said  L.  S.,  a  certain  other  parcel,  containing  (to  wit)  20,150 
turquois  stones,  and  whether  the  now  defendant  sealed  the  last 
mentioned  parcel  of  stones  in  the  shop  of  the  said  L.  S.,  and  in  the 
presence  of  the  now  plaintiff,"  "  did  falsely,  corruptly,  knowingly, 
wilfully  and  maliciously  depose,  and  swear,  amongst  other  things, 
to  the  substance  and  effect  following :  viz.  That,  on  the  4th  day  of 
May,  A.D.  1848,  the  now  defendant  came  to  the  said  Lyon  Samuel's 
house,  and  purchased    50,200    turquois  stones  at  lOf.  6d.  per 
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thousand,  and  that  the  now  plaintiff  counted  them  oat,  and  that  he  Ellis 
was  not  ^certain  whether  the  now  defendant  took  them  away,  or  Abrahams. 
whether  he  the  now  plaintiff  took  them  to  the  now  defendant's  [  *7ii  ] 
house ;  that  he  the  now  plaintiff  left  a  bill  of  parcels  at  the  said 
house :  and  that,  on  the  81st  July,  A.n.  1848,  the  now  defendant 
bought  the  second  lot  (meaning  the  said  parcel  of  turquois  stones 
secondly  above  mentioned)  at  the  said  Lyon  Samuel's  shop ;  and 
that,  after  the  now  defendant  bought  them,  they  were  sealed  by 
him  in  the  presence  of  the  now  plaintiff  at  the  shop  of  the  said 
L.  S. :  Whereas,  in  truth  and  fact,  the  now  defendant  did  not,  on 
the  4th  day  of  May,  a.d.  1848,  go  to  the  house  of  the  said  L.  S. 
and  purchase  of  him  there  60,200,  or  any  other  number  of  turquois 
stones  at  10«.  6d.  per  thousand,  or  at  any  other  price  whatever ; 
and  the  now  plaintiff  did  not  count  the  said  last  mentioned  turquois 
stones;  and  neither  did  the  now  defendant  take  the  said  last 
mentioned  turquois  stones  away,  nor  did  the  now  plaintiff  take  the 
same  or  any  of  them  to  the  house  of  the  now  defendant ;  and  the 
now  plaintiff  did  not  leave  at  the  house  of  the  now  defendant  any 
bill  of  parcels  of  the  said  turquois  stones  ;  and  the  now  defendant 
did  not,  on  the  said  81st  day  of  July,  or  at  any  other  time,  buy  at 
the  shop  of  the  said  Lyon  Samuel  the  said  parcel  of  turquois 
stones  secondly  above  mentioned  ;  and  the  said  parcel  of  turquois 
stones  secondly  above  mentioned  were  not  sealed  by  the  now 
defendant  in  the  presence  of  the  now  plaintiff  in  the  shop  of  the 
said  L.  S."  That  defendant  afterwards,  to  wit  on  &c.,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  forced 
and  compelled  plaintiff  to  find  bail,  to  wit  &c.,  to  answer  the 
said  indictment,  and  to  ^enter  into  a  recognizance  &c.,  before  &c.,  [  *712  ] 
in  the  sum  &c.,  that  plaintiff  should  personally  appear  &c.,  and 
there  to  plead  &o.,  and  take  his  trial  on  the  said  indictment,  &c. 
Which  said  indictment  our  said  lady  the  Queen  &c.  (certiorari). 
That  defendant,  afterwards,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  prosecuted  and  caused  to  be 
prosecuted,  the  indictment  against  plaintiff,  until  plaiutiff  after- 
wards, to  wit  at  the  sittings  &c.  (27th  November,  in  the  same  year, 
in  London),  before  Thomas  Lord  Denman,  &c.,  was,  in  due  manner 
and  by  due  course  of  law,  acquitted  of  the  said  premises  in  the  said 
indictment  charged  upon  him,  by  a  jury  of  the  said  city  of  London, 
and  whereupon  &c.  (judgment  thereon  in  Hilary  Term) ;  as  by  the 
record  &c.  By  means  of  which  said  several  premises  plaintiff  hath 
been  and  is  greatly  injured  &c. 
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Ellis  Plea,  Not  guilty.    Issue  thereon. 

abba^uams.  On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  last  Term,  the  counsel  for  the  plainti£f  confined  his  case  to 
the  assignment  of  perjury  respecting  the  transaction  on  4th  May, 
1848.  The  defendant's  counsel  insisted  that  the  action  was  not 
maintainable  if  there  was  reasonable  and  probable  cause  for  the 
indictment,  although  one  of  the  assignments  of  perjury  might  be 
groundless;  and  he  contended  that  he  was  entitled  to  produce 
evidence  to  show  that  there  was  reasonable  and  probable  cause  for 
the  assignment  of  perjury  respecting  the  transaction  of  81st  July, 
1848 :  but  the  Lord  Chibf  Justicb  refused  to  receive  this  evidence, 
and  directed  the  jury  to  confine  their  attention  to  the  evidence 
respecting  4th  May,  1845.    Verdict  for  plaintiff. 

[  71S  ]  W.  H.  Watson  now  moved  (i)  for  a  new  trial,  on  the  ground  of 

misdirection  and  the  improper  rejection  of  evidence : 

The  action  cannot  be  supported  if  there  be  reasonable  and  pro- 
bable cause  for  any  substantive  charge  in  the  indictment ;  for  then 
the  indictment  is  not  preferred  without  reasonable  and  probable 
cause.  *  *  Reed  v.  Taylor  (2)  is  certainly  an  authority  against 
the  defendant:  but  an  opposite  doctrine  was  laid  down  by  Lord 
Mansfield  and  Lord  LotJOHBOBOUGH  in  Johnstone  v.  Sutton  (8). 
Proof  of  the  reasonableness  of  the  indictment  as  to  one  assignment 
must,  at  any  rate,  be  some  evidence  to  negative  malice.  The 
pleader  who  draws  the  indictment  may,  on  inaccurate  instructions, 
add  to  a  true  assignment  of  perjury  other  assignments  which  turn 
out  to  be  groundless :  can  such  an  addition  entitle  the  party  acquitted 
on  these  to  maintain  an  action  ?  If  an  indictment  contained  twenty 
counts,  and  the  defendant  were  found  Guilty  on  nineteen,  and 
acquitted  on  the  twentieth,  could  he  bring  an  action  for  malicious 
prosecution,  and    exclude  all  consideration  of    the  verdict  and 

judgment  on  the  nineteen  ? 

Cur.  adv.  vulL 

Lord  Dbnman,  Gh.  J.,  in  this  Term  (April  25th),  delivered  the 

judgment  of  the  Coubt  : 

[  *714  ]  r|i^ig  ^2kH  an  action  for  a  malicious  prosecution  for  ^perjury. 

The  indictment  for  perjury  contained  two  assignments  of  perjury. 

The  plaintiff,  as  to  one  of  these  only,  gave  evidence  to  show  that 

(1)  Before  Lord  Denman,   Oh.  J.,  (2)  13  H.  H.  701   (4  Taunt  616). 

Patteson,    Williams  and    Wightman,      See  1  Q.  B.  339,  note  (6). 
JJ.  (3)  1  E.  E.  257  (1  T.  U,  510,  547). 
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the  charge  was  malicious  and  without  reasonable  or  probable  cause,        Ellis 

and  left  the  case  there;  and  the  jury  found  a  verdict  for  him.    AsKAHAica 

A  new  trial  has  been  moved  for,  on  the  ground  that  the  defendant 

was  not  permitted  to  show  that  there  was  reasonable  and  probable 

cause  for  the  charge  contained  in  the  other  assignment  of  perjury. 

The  Court,  upon  consideration,  is  of  opinion  that  such  evidence  was 

not  admissible :  and  the  rule  must  be  refused. 

Rule  refused, 

DOE  D.  ELIZABETH  CK0S8  and  Others  v.  CKOSS.         im6. 

(8  a  B.  714—717 ;  8.  C.  16  L.  J.  Q.  B.  217.)  -^pHTlT. 

P.,  being  in  India,  in  1840,  executed  the  following  inatrument,  attested        L  '  ^^  J 
by  two  witnesses : 

**  Know  all  men  "  &c.,  **  that  I  make,"  &c.  E.  my  **  lawful  attorney,  for 
me  in  my  name  and  to  my  use  to  ask,  demand,"  &o.,  ''or  receive  the 
possession  of,  or  produce  of,  the  rent  of  the  freehold  of"  &c.  **  And  I  do 
empower  her,  the  said  "  E.,  "to  hold  and  retain  aU  proceeds  of  the  said 
property  for  her  own  use  until  I  may  return  to  England,  and  claim 
possession  in  person  ;  or,  in  the  event  of  my  death,  I  do  hereby,  in  my 
name,  assign  and  deliver  to  the  said"  E.  '*iiie  sole  claim  to  the  before 
mentioned  property,  to  be  held  by  her  during  her  life,  and  disposed  of  by 
her  as  she  may  deem  proper  at  the  time  of  her  death :  at  the  same  time  I 
wish  it  to  be  understood  that  I  claim  all  right  and  title  to  the  said  property 
on  my  arrival  in  G-reat  Britain,  when  the  term  of  the  said  "  E.'s  «  occupancy 
shaU  be  considered  at  an  end."    "  In  witness  "  &c. 

The  instrument  was  acted  on  as  a  power  of  attorney  by  E.  Afterwards 
P.  died  in  India,  without  returning  to  G-reat  Britain,  and  left  E.  surviving, 

Held,  that  the  instrument  operated,  on  P.'s  death,  as  a  devise  to  E. 

Ejectment  for  messuages  and  lands  in  Oxfordshire. 

On  the  trial,  before  Flatt,  £.,  at  the  last  Oxfordshire  Assizes,  it 
appeared  that  the  title  of  the  lessor  of  the  plaintiff  on  the  first  and 
third  demises  depended  upon  the  effect  of  the  instrument  hereafter 
set  out.  Peter  Gross,  being  tenant  in  fee  simple  of  the  property, 
and  *being  at  that  time  a  soldier  on  service  in  the  East  Indies,  [  *716  ] 
executed  the  following  paper,  which  was  attested  by  two  witnesses  (i). 

**  Know  all  men  by  these  presents  that  I,  No.  876,  Peter  Cross, 
private  soldier,"  &c.,  "at  present  serving  at  Deesa  in  the  East 
Indies,  for  divers  considerations  and  good  causes  me  hereunto 
moving,  have  made,  ordained,  appointed,  and  by  these  presents  do 
make,  ordain,  constitute  and  appoint,  my  mother,  Elizabeth  Gross, 
widow,  of "  &c.,  "  my  true  and  lawful  attorney,  for  me  in  my  name 

(1)  Presumably  in  accordance  with  under   which   the     instrument   was 

6.  9  of  the  WiUs  Act,  1837  (7  Will.  IV.  executed  were  such  as  to  bring  it  within 

&  1  Yict.  c.  26) :  it  does  not  appear  s.  11  (see  White  y.  BepUm,  3  Curt.  818). 

from  the  report  that  the  drcumstances  — ^A.  C« 
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Dos  d.       and  to  my  use  to  ask,  demand,  recover  or  receive  the  possessioD  of, 
^  or  produce  of,  the  rent  of  the  freehold  of  a  house  and  five  acres  of 

^'■***'  land,  my  property,  in  virtae  of  the  next  of  kin  of  my  father 
deceased  on  the  Blst  day  of  August,  1886.  And  I  do  empower  her, 
the  said  E.  C,  to  hold  and  retain  all  proceeds  of  the  said  property 
for  her  own  use  until  I  may  return  to  England  and  claim  possesskm 
in  person ;  or,  in  the  event  of  my  death,  I  do  hereby,  in  my  name, 
assign  and  deliver  to  the  said  E.  C.  the  sole  claim  to  the  before 
mentioned  property,  to  be  held  by  her  during  her  life,  and  disposed 
of  by  her  as  she  may  deem  proper  at  the  time  of  her  death :  at  the 
same  time  I  wish  it  to  be  understood  that  I  claim  all  right  and  title 
to  the  said  property  on  my  arrival  in  Great  Britain,  when  the  term 
of  the  said  E.  C.'s  occupancy  shall  be  considered  at  an  end.  In 
witness  whereof,  I  do  hereby  set  my  hand,  at "  &c.  *'  4th  September, 
1840." 

Elizabeth  Gross  acted,  upon  this  instrument,  as  the  attorney  of 
Peter  Gross.  He  afterwards  died  in  India,  never  having  returned 
to  Oreat  Britain,  and  left  Elizabeth  Gross  surviving  him.  The 
lessor  of  the  plaintiff,  as  to  the  first  and  third  demises,  made  title 

[^716]  under  the  above  ^instrument  as  a  devise  of  the  property  to 
Elizabeth  Gross.  The  learned  Baron  reserved  leave  to  enter  a 
nonsuit  on  this  point :  subject  to  which  the  plaintiff  had  a  verdict 
on  the  first  and  third  demises.  On  the  other  demises,  a  verdict  was 
found  for  the  defendant. 

Keating  now  moved  according  to  the  leave  reserved : 

No  case  can  be  shown  in  which  an  instrument,  intended  to  take 
effect  during  the  life  of  the  party  executing  it,  has  been  treated  as 
a  will. 

(Lord  Dbnman,  Gh.  J. :  The  part  of  this  instrument  which  con- 
stitutes the  will  is  not  so  intended.  If  I  lease  to  a  man  for  years, 
and  grant  him  the  land  after  my  death,  by  one  instrument,  will 
not  the  latter  part  take  effect  as  a  will  ?) 

Not  if  the  instrument  be  acted  upon  as  a  lease. 

(WiGHTMANy  J. :  May  not  I  write  a  will  on  the  same  piece  of 
paper  with  a  lease  ?) 

Would  a  deed  reserving  a  life  estate  to  the  settlor,  and  creating  an 
estate  in  remainder,  operate  as  a  will?   It  has  been  held  that  it  may 
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where  the  deed  has  never  been  parted  with  or  acted  upon  during      Doid. 

Cross 
the  life  of  the  party :  Attomey-Oeneral  v.  Jones  (i) ;  bat  even  that  «. 

decision  has  been  impugned:    1  Jarman  on  Wills,  17   (ch.  2).       Cross. 

Suppose  the  party  had  come  to  England,  avoiding  thereby  the 

power,  could  it  afterwards  have  operated  as  a  will  ? 

Lord  Denman,  Gh.  J. : 

I  cannot  see  the  least  ground  for  doubt  in  this  case.  The  party 
has  power  to  dispose  of  the  property ;  he  executes  the  instrument 
as  a  will;  and  he  does  dispose.  If  a  man,  being  in  India,  by  a 
deed  poll  gives  something  to  his  mother,  and  adds,  **  I  *b1&o  devise  [  ^717  ] 
and  bequeath"  so  and  so,  why  are  we  to  say  that  is  not  a  will? 
What  principle  of  law  is  there  to  prevent  it  from  being  a  will  ? 
We  are  called  upon  to  create  a  new  and  arbitrary  rule  for  the 
purpose  of  getting  rid  of  a  disposition  of  property  made  in  the  event 
of  the  death  of  the  party  disposing. 

Pattbson,  J. : 

Mr.  Keating  relies  upon  the  difficulty  suggested  as  arising  upon 
the  provision  which  applies  only  to  the  event  of  the  party  not 
returning  from  India.  That,  however,  is  confined  to  the  power  of 
attorney,  which  is  to  operate  immediately.  The  main  object  of  the 
instrument  is  the  will ;  which  is  to  operate  as  such  upon  his  death, 
whether  the  rest  of  the  instrument  continue  in  force  for  the  mean 
time  or  not. 

Williams,  J. : 

The  power  of  attorney  operates  in  one  event  only,  and  for  a 
certain  time.  But  it  by  no  means  follows  that  the  instrument  may 
not  take  effect  as  a  will,  in  the  event  of  the  party's  death. 

WiGHTMAN,  J.  : 

Mr.  Keating  appears  to  admit  that  this  instrument  would  be  a 
will  if  it  contained  only  the  disposing  part.  But  it  does  not  follow, 
from  other  provisions  being  inserted,  that  such  part  is  not  to 
operate. 

RtUe  refused. 

(1)  3  Price,  369.    See  Tompson  v.  Brovme,  3  My.  &  K.  32,  35. 
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i8f«.  EEG.  V.  WILLIAM  JONES. 

AprOii.      (8  Q.  B.  719—728 ;  S.  C.  15  L.  J.  M.  C.  129 ;  10  Jur.  613 ;  2  New  Sesa.  Cm. 
[  71»  ]  382.) 

Stat.  6  &  7  Viot.  c.  36,  b.  1,  exempts  from  parochial  and  other  rates  all 
land,  houBee,  &o.  '*  belonging  to  any  Society  instituted  for  pTurpofies  of 
science,  literature,  or  the  fine  arts  exdusiyely,  either  as  tenant  or  owner, 
and  occupied  by  it  for  the  transaction  of  its  business,"  "  provided  that  each 
Society  shall  be  supported  wholly  or  in  part  by  annual  voluntary  contiiba- 
tions,  and  shall  not,  and  by  its  laws  may  not,  make  any  dividend,"  &c. 
*'  in  money  unto  or  between  any  of  its  members.*' 

Held  that,  to  come  within  this  exemption,  a  Society  must  have  an  expnei 
law  prohibiting  any  such  dividend,  &c. 

Semhle,  that  a  Society,  instituted  for  the  diffusion  of  religious  principles 
and  sentiments,  though  by  literary  means  (such  as  the  Religious  Tract 
Society),  is  not  within  the  exemption. 

On  appeal  by  a  rate-payer  of  the  parish  of  St.  Gregory  by 
St.  Paul  in  the  city  of  London  (i)  against  the  certificate  after 
mentioned,  the  Sessions  annulled  the  certificate  and  allowed  the 
appeal,  subject  to  the  opinion  of  this  Court  upon  a  special  case, 
the  material  parts  of  which  were  as  follows. 
[  ^720  ]  The  certificate  was  granted  by  the  barrister  appointed  *to  certify 

rules  of  Friendly  Societies,  under  the  provisions  of  stat.  6  &  7  Vict. 
c.  86,  in  favour  of  a  Society  called  the  Religious  Tract  Society. 
The  said  certificate  was  granted  by  the  barrister  after  the  per- 
formance of  all  the  formal  preliminaries  required  by  the  Act,  and 
was  regularly  given  by  him  on  the  proper  copies  of  the  laws,  rales 
and  regulations  for  the  management  of  such  Society,  in  the  follow- 
ing terms.  "  I  hereby  certify  that  this  Society  is  entitled  to  the 
benefit  of  an  Act  passed  in  the  sixth  and  seventh  years"  &c., 
"entitled"  &o.  "John  Tidd  Pbatt,  the  barrister-at-law  appointed" 
&c.  "  18th  October,  1848."  One  of  such  copies,  when  duly 
certified  as  aforesaid,  was  returned  to  the  said  Society ;  another 
copy  was  retained  by  such  barrister ;  and  the  other  of  such  copies 
was  transmitted  by  him  to  the  clerk  of  the  peace  for  the  city  of 
London,  and  was  duly  allowed  and  confirmed  at  the  General 
Quarter  Sessions  for  the  said  city,  and  filed  by  the  said  clerk  of 
the  peace.  The  respondent  W.  Jones  was,  at  the  time  of  granting 
the  said  certificate,  and  thence  has  been  and  still  is,  the 
superintendent  and  corresponding  secretary  of  the  said  Society. 

Certain  houses  and  premises  in  the  said  parish  then  belonged, 

(1 )  The  appellant,  by  his  petition  and  above  parish  on  &c. ;  that  the  Religions 

appeal  to  the  London  Quarter  Sessions,  Tract  Society   were    assessed  to  the 

stated  that  he  was  assessed  to  a  rate  same;  and  that  they  claimed  exemption 

made  for  the  relief  of  the  poor  of  the  under  the  barrister's  certificate. 
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find  thence  have  belonged,  and  still  belong  to  the  said  Society,  and  Reo. 
then  were  and  thence  have  been  and  still  are  occupied  exclusively  jokbb. 
for  the  transaction  of  its  business,  and  for  carrying  into  effect  its 
purposes ;  and  the  said  respondent  claimed  on  the  part  of  the  said 
Society  to  be  exempted  by  virtue  of  the  said  recited  Act  and  the 
said  certificate  from  a  rate  made  on  4th  January,  1844,  for  the 
relief  of  the  poor  of  the  said  parish,  and  in  which  the  appellant 
was  and  is  duly  rated. 

The  Beligious  Tract  Society  was  instituted  in  1799.  It  is 
conducted  by  a  committee,  annually  chosen  at  its  ^general  I  ^^^^  ] 
meeting,  and  composed  of  an  equal  number  of  members  of  the 
Church  of  England  and  of  Protestant  Dissenters.  It  publishes  and 
circulates  religious  books  and  treatises  in  foreign  countries  as  well 
as  throughout  the  British  dominions.  Some  of  these  books  and 
treatises  are  exclusively  and  directly  religious,  and  make  known 
the  great  essential  truths  of  religion  as  set  forth  in  the  doctrinal 
Articles  of  the  Church  of  England ;  and  the  remainder,  comprising 
treatises  on  subjects  of  science,  as  light,  heat,  electricity,  zoology, 
&c.,  are  written  so  as  to  render  scientific  information  subservient 
to  the  diffusion  of  religious  principle  and  feeling.  The  following  is 
a  copy  of  the  laws,  rules  and  regulations  of  the  Society  on  which 
the  certificate  was  granted. 

"  Religious  Tract  Society,  Instituted  1799."     (Then  follow  the 
names  of  the  treasurer,  secretaries,  &c.) 

"  Begulations  of  the  Society :  1.  That  this  Society  be  denominated 
the  Beligious  Tract  Society,  the  object  of  which  is  the  circulation 
of  small  religious  books  and  treatises  in  foreign  countries  as  well  as 
throughout  the  British  dominions.  2.  That  a  donation  of  ten 
guineas  constitute  a  member  for  life.  8.  That  every  annual 
subscriber  paying  half  a  guinea  a  year  or  more  be  considered  as  a 
member.  4.  That  the  subscriptions  solicited  be  employed  as 
a  means  of  enabling  the  Society  to  distribute  and  sell  the  tracts 
at  a  cheap  rate.  5.  That  subscribers  be  allowed  to  purchase  at 
reduced  prices.  6.  That  a  committee  be  annually  appointed  in 
London  to  conduct  the  business  of  the  Society,  consisting  of 
four  ministers  and  eight  laymen ;  and  that  three  ministers  and 
six  laymen,  who  have  most  constantly  attended,  shall  be  eligible 
for  re-election  the  ensuing  year ;  and  *that  the  committee  for  [  *728  ] 
the  time  being  be  appointed  to  fill  up  vacancies.  7.  That  a 
corresponding  committee  be  appointed  in  different  parts  of  the 
United  Kingdom,  with  a  view  to  promote  the  objects  of  the  Society 


602  1846.    Q.  B.    8  Q.  B.  722—728.  [b^ 

BxG.  by  encouraging  the  distribation  of  religious  tracts  by  individuals  or 
joiriBs.  ^y  local  Societies  formed  for  that  purpose,  and  to  obtain  subscrip* 
tions  or  collections  in  aid  of  its  funds.  8.  That  the  treasurer, 
secretaries  and  trustees  be  considered  as  members  of  the  committee. 
9.  That  the  committee  be  authorised  to  grant  to  clergymen  or 
other  ministers,  who  may  make  collections  for  the  Society,  a  return 
of  tracts,  if  required,  to  the  amount  of  one  half  of  such  collections ; 
and  that,  when  their  remittances  at  one  or  more  periods  shall 
amount  to  twenty  guineas  or  upwards,  the  clergyman  or  minister 
be  considered  a  member  for  life,  and  be  presented  with  a  set  of  the 
Society's  first  series  of  tracts.  10.  Empowering  a  committee  to 
nominate  honorary  members  from  among  persons  in  foreign  parts. 

11.  That  an  annual  meeting  of  the  Society  be  held  in  the  month  of 
May,  when  a  treasurer,  committee  and  secretaries  shall  be  chosen. 

12.  That  the  tracts  be  paid  for  on  delivery."  The  48rd,  44th  and 
45th  reports  of  the  Society,  together  with  the  address,  catalogues, 
appendices  and  documents  annexed  thereto  respectively,  and  oi 
which  a  list  was  given  in  the  table  of  contents  prefixed  to  each  of 
the  said  reports,  were  to  be  taken  as  part  of  this  case  and  descrip- 
tive of  the  objects  of  the  Society ;  and  might  be  referred  to  by 
either  party  on  the  argument. 

The  books  and  treatises  so  disseminated  by  this  Society  consist 
partly  of  old  works  in  which  there  is  no  copyright,  and  partly  of 
works  which  have  been  written  for  the  Society,  and  the  copyright 
[  *72s  ]  of  which  ^belongs  to  them ;  and  among  these  works  are  transla- 
tions from  foreign  languages  into  English,  and  also  original 
compositions  in  and  translations  from  English  into  upwards  of 
ninety  languages  and  dialects  of  other  countries  in  which  they  have 
been  circulated.  Of  these  books  and  treatises  a  very  large  number 
(the  issue  thereof  by  the  said  Society  having  frequently  amounted 
during  the  period  of  twelve  months  to  ,  not  less  than  twenty 
millions)  are  annually  published  by  the  Society,  and  circulated  in 
Great  Britain  and  foreign  countries,  partly  gratuitously,  and  the 
remainder  sold  at  fixed  prices  to  any  persons,  whether  members  of 
the  Society  or  not,  desirous  of  purchasing  the  same.  The  Society 
is,  and  always  has  been,  supported  by  voluntary  contributions, 
aided  by  the  proceeds,  after  paying  all  expenses,  of  such  of  the 
books  and  treatises  as  are  sold  ;  and  the  whole  of  its  funds  derived 
from  both  sources  are,  and  always  have  been,  applied  to  no  other 
purpose  or  object  than  that  of  maintaining  and  extending  the 
circulation  of  the  Society's  books  and  treatises,  with  a  view  to  the 


VOL.  Lxx.]  1846.    Q.  B.    8  Q.  B.  728—725.  608 

dissemination  of  religions  opinions  and  sentiments  consistent  with        Bbo. 
those  commonly  termed  Evangelical,  in  manner  aforesaid,  except       joKOk 
that  assistance  in  money  or  papers  is  occasionally  granted  to 
Societies  established  in  foreign  countries  for  promoting  similar 
objects. 

No  dividend,  gift  or  bonas  in  money  is  or  ever  has  been  made 
unto  or  between  any  of  the  members  of  or  subscribers  to  the  said 
Society. 

The  appellant,  notwithstanding,  contended  that,  in  the  absence 
of  any  express  regulation  prohibiting  such  use  of  the  Society's 
funds  or  property,  it  was  not  within  the  protection  of  the  statute. 
The  respondent,  on  the  *other  hand,  alleged  that,  although  there  [  *734  } 
was  no  such  express  regulation,  any  such  use  of  the  Society's  funds 
or  property  would  be  in  direct  contravention  of  the  constitution  and 
objects  of  the  Society,  and  was,  therefore,  impliedly  prohibited; 
and  consequently  that  no  such  dividend,  gift,  division  or  bonus  in 
money  within  the  meaning  of  the  Act  might  by  its  laws  be  made. 

The  question  for  the  Court  was,  whether  the  Beligious  Tract 
Society  was  and  is  a  Society  entitled  to  the  certificate  of  exemption, 
against  the  barrister's  decision  in  granting  which  the  said  appeal 
was  made.  If  this  Court  should  answer  this  question  in  the 
affirmative,  the  order  of  Sessions  was  to  be  quashed,  and  the 
certificate  to  stand  confirmed ;  otherwise  the  order  to  stand 
confirmed. 

B.  C.  Robinson,  in  support  of  the  order  of  Sessions  : 

First:  Stat.  6  &  7  Vict.  c.  86,  s.  l(i),  provides  that  no  person 
shall  be  assessed  to  any  county,  parochial  or  other  local  rates  or 
cesses  in  respect  of  any  land,  houses,  &c.,  belonging  to  any  Society 
answering  the  description  therein  contained,  "  provided  that  such 
Society  shall  be  supported  wholly  or  in  part  by  annual  voluntary 
contributions,  and  shall  not,  and  by  its  laws  may  not,  make  any 
dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of 
its  members."  This  section  appears  to  require,  not  only  that  in 
point  of  fact  no  such  dividend  &c.  be  made,  but  that  the  laws  of 
the  Society  should  expressly  prohibit  it.  Even  supposing,  therefore, 
that  in  the  case  of  the  Beligious  Tract  Society  no  pecuniary  advan- 
tage whatever  is  derivable  by  its  members  (which  is  scarcely  the  fact, 
inasmuch  as,  by  rule  6,  ^members  are  permitted  to  purchase  the  [  *736  ] 
works  published  by  the  Society  at  reduced  prices),  it  would  not  be 
(1)  The  Act  is  cited  more  at  large  in  the  next  case :  p.  608. 
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Rio.  within  this  provision  of  the  Act,  as  none  of  the  roles  prohibit  the 
Jones.  deriving  of  sach  advantage,  or  repder  it  impossible.  Secondly: 
The  exemption  from  rating  is  confined  to  "  any  Society  instituted 
for  purposes  of  science,  literature,  or  the  fine  arts  exclusively." 
This  cannot  be  called  a  Society  instituted  for  either  of  these 
purposes  "  exclusively,"  if  at  all.  Science  and  the  fine  arts  are  of 
course  out  of  the  question ;  and,  with  respect  to  literature,  the 
Society  can  only  be  said  to  be  concerned  with  it  as  auxiliaiy  to 
religious  purposes.  Its  main  object  is  the  distribution  of  tracts  of 
a  purely  religious  character :  and,  although  it  does  also  distribute 
treatises  of  a  scientific  or  popular  character,  these  also  are  made 
subservient  to  the  same  general  purposes  described  in  the  case  as 
''  the  dissemination  of  religious  opinions  and  sentiments  consistent 
with  those  commonly  termed  Evangelical."  Nor  is  the  ordinary 
class  of  the  Society's  publications  of  such  a  character  as  to  answer 
the  ordinary  meaning  of  the  word  *^  literature."  (Several  extracts 
from  the  ti-acts  of  the  Society,  made  part  of  the  case  by  the  terms 
of  it,  were  read  by  counsel  in  support  of  this  argument.) 

Talfourd,  Serjt.,  contra : 

First :  The  Act  undoubtedly  requires  that  a  Society,  to  claim  its 
exemption,  not  only  shall  not,  but  "  by  its  laws  may  not,"  make 
any  distribution  of  profits.  But  it  is  not,  therefore,  necessary  that 
this  restriction  should  be  nakedly  stated  in  a  negative  form  in  its 
rules.  It  is  quite  sufficient  that  the  laws  of  the  Society  not  only 
ratify  no  such  distribution,  but,  by  specifying  the  objects  of  the 
[  *726  ]  Society  in  such  a  ^manner  as  to  negative  the  supposition,  virtually 
exclude  it ;  and  that  is  the  case  here. 

Secondly :  This  is  a  Society  possessing  the  copyright  of  many 
literary  works,  and  employing  literary  men,  learned  in  various 
languages,  for  the  production  and  distribution,  not  only  of  religious 
tracts  in  the  ordinary  sense,  but  also  of  works  of  scientific  and 
general  instruction.  To  argue  that,  because  there  is  an  ulterior 
object,  the  dissemination  of  what  is  believed  to  be  religious  truth, 
therefore  the  purposes  of  the  Society  are  not  purposes  of  literature, 
is  to  misconstrue  the  meaning  with  which  those  words  are  used  in 
the  Act;  and  to  explain  ''  instituted  for  purposes  of  science,  litera- 
ture," &c.  as  meaning,  ''  having  science,  literature,  &c.,  for  its 
ultimate  end  or  object."  That  would  be  an  interpretation  con- 
veying no  intelligible  sense.  Mere  literature  never  can  be  an 
ultimate  end  or  object.    It  is  always  a  means  used  towards  the 
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attainment  of  an  end.  Whether  that  end  be  simply  amasement,  fiBCk 
or  the  acqnisition  of  knowledge  on  particular  subjects,  or  of  know-  jonib. 
ledge  generally,  still,  in  every  case,  literature  is  only  employed  as  a 
necessary  means  for  obtaining  it.  To  say,  therefore,  that  a  Society 
is  instituted  for  purposes  of  literature  must  mean  that  its  subject- 
matter,  that  about  which  it  is  conversant,  is  literature.  Then, 
however,  it  is  contended  that  these  religious  publications  are  not 
"literature"  in  its  ordinary  sense.  But  literature  is  a  general 
word,  applicable  to  many  subjects.  We  constantly  speak  of  the 
*' religious  literature"  of  the  day.  And  it  would  be  a  very 
unnecessary  limitation  of  the  words  of  the  statute,  to  contend 
that  this  or  that  class  of  literature  was  meant  to  be  excluded, 
or  this  or  that  class  alone  in  contemplation.  On  this  view  of  the 
subject,  the  Eeligious  *Tract  Society  is  instituted  for  literary  I  '727  ] 
purposes;  instituted,  no  doubt,  with  the  ulterior  purpose  of 
advancing  religion,  but  by  literary  means.  Its  purposes  are  also, 
in  this  sense,  "  exclusively  "  literary ;  that  is  to  say,  it  proposes  to 
produce  the  end  it  contemplates  by  the  diffusion  of  religious  litera- 
ture alone;  not,  as  other  religious  Societies  may  do,  partly  by 
other  means,  as  by  the  employment  of  missionaries.  This  appears 
plainly  from  its  rules,  and  the  description  given  of  it  in  the  case. 
Nor  is  it  conceivable  that  a  Society,  concerned  in  what  may  truly 
be  regarded  as  the  highest  branch  of  all  literature,  should  not  have 
been  intended  by  the  Legislature  to  enjoy  the  exemption. 

LoBD  Dbnman,  Ch.  J. : 

It  appears  to  me  that  the  first  question  is  free  from  doubt.  I 
cannot  read  the  requisition  of  the  statute  otherwise  than  as 
importing  that  a  Society,  to  enjoy  the  privilege  of  the  Act,  must 
adopt  some  express  rule  preventing  the  making  of  any  dividend, 
gift,  division  or  bonus  in  money :  and  I  do  not  think  it  enough 
that  its  laws  should  contain  nothing  to  countenance  such  sharing 
of  profits.  This  is  sufficient  for  the  decision  of  the  present  case. 
But,  inasmuch  as  this  difficulty  may  be  removed  at  once  by  the 
adoption  of  an  additional  rule,  it  may  be  advisable,  though  not 
necessary,  to  remark  how  the  other  provisions  of  the  Act  bear  on 
this  Society.  It  has  been  argued,  with  great  force  and  eloquence, 
that  its  purposes  are  literary  in  the  true  sense  of  the  word.  But  it 
is,  in  ordinary  language,  a  '' religious"  Society  ;  one  for  "religious" 
purposes :  and,  when  we  are  pressed  with  the  argument  that  it 
could  not  be  intended  to  exclude  such  Societies  from  the  benefit  of 
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Bsa        the  Act,  I  think  it  is  still  less  credible  that,  if  *the  Legislatniie 

joNxs.       intended  to  include  ''religious"  purposes,  they  would  not  have 

[  *728  ]       been  specified,  and  at  the  head  of  the  list.    At  least,  I  think  the 

question  so  doubtful  (without  feeling  myself  called  upon  to  give 

an  express  opinion)  that  I  should  hesitate  to  say  that  the  word 

"religious"  is  included  within  the  word  "literary." 

Patteson,  J.: 

I  am  also  of  opinion  that  the  first  objection  is  fatal :  the  words 
of  the  Act  import  that  the  Society  must  have  a  prohibitory  law. 
As  to  the  other  point,  it  is  not  necessary  to  decide  it  conclnsivelf : 
but,  as  at  present  advised,  I  think  this  is  not  a  Society  within  the 
meaning  of  the  Act.  No  doubt  it  has  purposes  of  a  far  higher 
nature  than  those  of  literature  :  but  "  literary  "  I  think  they  are 
not;  still  less  ''exclusively"  literary.  The  real  purpose  is,  the 
dissemination  of  religious  principles  and  feeling. 

Williams,  J. : 

As  to  the  first  point,  I  concur  in  the  judgment  of  the  Court  As 
to  the  second,  any  opinion  which  I  may  give  is  extra-judicial  only: 
but  I  cannot  think  this  a  Society  instituted  exclusively  for  literary 
purposes.  It  may  use  literary  means:  but  not  for  purposes 
ordinarily  called  literary. 

WlOHTMAN,  J.: 

I  likewise  concur  as  to  the  first  point.  With  respect  to  the 
other,  I  should  feel  myself  under  great  difficulty  if  I  were  required 
to  say  that  this  is  a  Society  instituted  exclusively  for  purposes  of 
literature :  but  it  is  not  necessary  to  give  a  decided  opinion. 

Order  of  Sessiofis  cotifimud  (i). 


1846. 


(The  two  following  cases,  decided  in  Trinity  Term,  1846,  and 
Hilary  vacation,  1848,  may  conveniently  be  inserted  here.) 

REG.  V.  POCOCK. 

Jiine  H.  (8  a  B.  729—744 ;  S.  0. 16  L.  J.  M.  C.  132 ;  10  Jur.  662.) 

£  729  ]  By  the  rules  of  a  Society,  it  was  provided  that  this  institution  should  be 

designated  The  Institution  for  promoting  education  of  the  labouring  asd 
manufacturing  classes  of  society  of  every  religious  persuasion ;  and,  for  the 
purpose  of  making  manifest  the  extent  of  its  objects,  the  title  of  the  Society 

(1)  See  the  next  two 
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should  be  the  British  and  Eoreign  School  Society ;  that  a  school  should  be  Reo. 

maintained  to  educate  children  for  the  purpose  of  supporting  and  training  f . 

up  teachers ;  and  it  was  stated  that  the  grand  object  of  the  institution  was  PooooK. 
to  promote  education  in  general.  In  the  normal  school  for  training 
teachers,  lectures  were  to  be  given  on  specified  branches  of  literature, 
science,  and  the  fine  arts ;  also  lectures  on  the  art  of  teaching,  and  Bible 
lessons.  Instruction  was  also  given  in  needlework.  There  were  model 
schools,  for  boys  and  girls,  ''for  the  purpose  of  elucidating  the  art  of 
teaching : "  and  it  was  stated  that  '*  the  number  of  children  in  them  is 
large,  in  order  to  afford  a  sufficient  scope  and  opportunity  for  the  pupil 
teachers  to  instruct  and  put  in  practice  the  science  of  teaching  ;  the  object 
of  the  Institution  being  to  train  up  teachers  who  may  promote  education 
according  to  the  particular  system  of  this  Institution,  both  in  the  United 
Kingdom  and  in  the  Colonies." 

Held,  that  the  Society  was  not  "  instituted  for  purposes  of  science, 
literature,  or  the  fine  arts  exclusively,"  within  the  meaning  of  stat.  6  &  7 
Yict.  c.  36,  s.  1 ;  and,  therefore,  that  the  lands,  &c.  belonging  to  it  were 
not  exempted  by  that  statute  from  rates. 

The  Society  obtained  the  barrister's  certificate  under  the  Act,  which  was 
filed ;  after  which  an  assessment  of  rates  was  made  under  a  local  Act 
(10  Geo.  ly.  c.  cxxviii.) :  afterwards  notice  of  the  filing  was  given  to  the 
collector  of  rates,  and  to  the  trustees  under  that  Act ;  after  which  another 
assessment  was  made. 

Held,  that  an  appeal  made  within  four  calendar  months  next  after  the 
assessment  last  mentioned,  though  not  within  four  calendar  months  next 
after  the  assessment  first  mentioned,  was  in  time,  within  stat.  6  &  7  Yict. 
c.  36,  s.  6,  as  being  made  "  within  four  calendar  months  next  after  the 
first  assessment"  '*  after  such  exemption  shall  have  been  claimed  by  such 
Society." 

On  appeal,  on  behalf  of  Thomas  Pocock,  against  the  certificate 
of  the  barrister  appointed  to  certify  the  rales  of  Friendly 
Societies  (i),  granted  to  the  British  and  Foreign  School  Society 
under  stat.  6  &  7  Vict.  c.  86,  which  certificate  was  dated  22nd 
August,  1844,  and  was  allowed  and  confirmed  at  the  General 
Quarter  Sessions  for  Surrey,  holden  by  adjournment  on  9th 
September,  1844,  the  Sessions  dismissed  the  appeal,  subject  to  the 
opinion  of  this  Court  on  a  case  which  was  substantially  as  follows. 

The  appellant  was  a  person  assessed  to  a  rate  made  *on  the  [  *7so  ] 
4th  March,  1845,  by  the  trustees  of  the  South  district  of  the 
parish  of  St.  George  the  Martyr,  in  the  borough  of  Southwark, 
under  an  Act,  &c.  (10  Geo.  IV.  c.  cxxviii.,  local  and  personal, 
public),  for  watching,  lighting  &c.,  the  roads,  streets  &c.,  leading 
from  the  Stones  End,  &c.,  within  the  parish  of  St.  George  the 
Martyr  in  Southwark  in  the  county  of  Surrey. 

By  the  50th  section  of  stat.  10  Geo.  IV.  c.  cxxviii.,  it  is  enacted  that  ^ 

all  charitable  institutions  within  the  said  district  shall  be  rated. 

(1)  Now  the  Central  Office  under  the  Friendly  Societies  Act,  1896  (59  &  60 
Vict,  c  25),  s.  2  (1)  (a).— A.  C. 
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Bso.  By  stat.  6  &  7  Vict.  c.  86  C'  An  Act  to  exempt  from  county, 

PooooK.  borough,  parochial,  and  other  local  rates,  land  and  boildings 
occupied  by  scientific  or  literary  Societies  ")  it  is  enacted  (i)  that 
**  no  person  or  persons  shall  be  assessed  or  rated,  or  liable  to  be 
assessed  or  rated,  or  liable  to  pay,  to  any  county,  boroogh, 
parochial,  or  other  local  rates  or  cesses,  in  respect  of  any  land, 
houses,  or  buildings,  or  parts  of  houses  or  buildings,  belonging  to 
any  Society  instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively,  either  as  tenant  or  as  owner,  and  occupied  by  it 
for  the  transaction  of  its  business,  and  for  carrying  into  efiect  its 
purposes,  provided  that  such  Society  shall  be  supported  wholly  or 
in  part  by  annual  voluntary  contributions,  and  shall  not,  and  by 
its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus  in 
money  unto  or  between  any  of  its  members,  and  provided  also  that 
such  Society  shall  obtain  the  certificate  of  the  barrister-at-law '^ 
appointed  to  certify  the  rules  of  Friendly  Societies  in  England  as 
thereinafter  mentioned. 
[  731  ]  By  the  same  statute  it  is  enacted  (2)  that  three  copies  of  the 

rules  of  such  Society  shall  be  submitted  to  such  barrister,  and  such 
barrister  shall  certify  on  each  copy  that  the  Society  applying  is 
entitled  to  the  benefit  of  this  statute,  or  the  grounds  on  which  the 
certificate  is  withheld ;  and  that  one  of  such  copies,  when  certified 
by  such  barrister,  shall  be  returned  to  the  Society,  another  copy 
shall  be  retained  by  such  barrister,  and  the  other  of  such  copies 
shall  be  transmitted  by  such  barrister  to  the  clerk  of  the  peace  for 
the  borough  or  county  where  the  land  or  buildings,  in  respect  of 
which  the  exemption  is  claimed,  shall  be  situated,  and  shall  by  him 
be  laid  before  the  recorder  or  justices  for  such  borough  or  county 
at  the  General  Quarter  Sessions,  or  adjournment  thereof,  held  next 
after  the  time  when  such  copy  shall  have  been  so  certified  and 
transmitted  to  him ;  and  the  recorder  or  justices  are  required  to 
allow  and  confirm  the  same ;  and  such  copy  shall  be  filed  by  the 
clerk  of  the  peace  with  the  rolls  of  the  Sessions  of  the  peace  in  his 
custody,  without  fee  or  reward. 

By  the  same  statute  it  is  enacted  (8)  **  that  any  person  or  persons 
assessed  to  any  rate  from  which  any  Society  shall  be  exempted  by 
this  Act  may  appeal  from  the  decision  of  the  said  barrister  "  to  the 
Quarter  Sessions, ''  within  four  calendar  months  next  after  the  first 
assessment  of  such  rate  made  after  such  certificate  shall  have  been 

(1)  Sect.  1.  (3)  Sect  6. 

(2)  Sect.  2. 
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filed  as  aforesaid,  or  within  four  calendar  months  next  after  the        Rko. 
first  assessment  of  such  rate  made  after  sach  exemption  shall  have      pooook. 
been  claimed  by  such  Society,  sach  appellant  first  giving  to  the 
clerk  or  secretary  *of  the  Society  in  question,"  twenty-one  days*       [  •732  ] 
notice  of  appeal  in  writing,  with  a  statement  in  writing  of  the 
grounds  thereof. 

The  British  and  Foreign  School  Society,  in  August,  1844,  caused 
three  copies  of  all  the  laws,  rules  and  regulations  for  the  manage- 
ment thereof  (duly  signed  and  countersigned)  to  be  submitted  to 
the  barrister  appointed  as  above,  for  the  purpose  of  ascertaining 
whether  such  Society  was  entitled  to  the  benefit  of  the  last  mentioned 
Act :  and  such  barrister,  on  the  22nd  day  of  the  same  August,  gave 
a  certificate,  on  each  of  the  said  copies,  that  the  said  Society  so 
applying  was  entitled  to  the  benefit  of  the  Act :  and  one  of  such 
copies,  when  so  certified,  was  returned  by  the  said  barrister  to  the 
said  Society  ;  and  another  of  the  said  copies,  when  so  certified,  was 
transmitted  by  the  said  barrister  to  the  clerk  of  the  peace  for  the 
county  of  Surrey,  and  by  him  laid  before  the  justices  of  the  peace 
for  the  county  of  Surrey  at  the  adjournment  of  the  General  Quarter 
Sessions  for  the  said  county,  held  on  9th  September,  1844,  and  by 
them  allowed  and  confirmed;  and  such  copy,  so  laid  before  the 
justices  and  allowed  and  confirmed,  was  filed  by  the  said  clerk  of 
the  peace  with  the  rolls  of  the  Sessions  of  the  peace  in  his  custody 
on  the  said  9th  September. 

The  first  assessment  after  the  certificate  was  filed  was  made  on 
Ist  October,  1844.  Notice  of  such  certificate  having  been  granted 
and  filed  was  given  to  the  collector  of  the  rates  on  a  certain  day  in 
November,  1844:  but  there  was  no  proof  that  the  trustees  were 
cognizant  thereof  till  formal  notice  was  given  to  them  on  6th 
February,  1846. 

The  next  assessment  was  made  on  4th  March,  1846.  [  738  ] 

The  notice  and  statement  of  the  grounds  of  appeal  is  dated,  and 
was  served,  on  7th  June,  1846 ;  and  the  appeal  was  entered  and 
tried  at  the  Quarter  Sessions  for  Surrey,  holden  on  1st  July,  1845. 

The  property  in  respect  of  which  the  exemption  is  claimed  by 
the  Society  consists  of  certain  lands,  houses  and  buildings,  belonging 
to  the  British  and  Foreign  School  Society,  situate  in  the  Borough 
Boady  within  the  said  district  of  the  said  parish  of  St.  George  the 
Martyr. 

By  the  laws,  rules  and  regulations  of  this  Society,  and  according 
to  which  it  is  carried  on,  it  is,  amongst  other  things,  provided  that 
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Rko.        this  inBtitation  shall  be  designated  The  Institation  for  promoting 

FococK.      education  of  the  labouring  and  manufacturing  classes  of  societ;  of 

every  religious  persuasion ;  and,  for  the  purpose  of  making  manifest 

the  extent  of  its  objects,  the  title  of  the  Society  shall  be,  the  British 

and  Foreign  School  Society. 

The  rules  further  provide  that  a  school  is  to  be  maintained  by  it 
to  educate  children.  It  is  to  support  and  train  up  young  persons 
of  both  sexes,  for  supplying  teachers  to  the  inhabitants  of  all  such 
places  in  the  British  dominions,  at  home  and  abroad,  as  shall  be 
desirous  of  establishing  schools  on  the  British  system.  It  is  to 
instruct  all  persons,  whether  natives  or  foreigners,  who  may  be 
sent  from  time  to  time  for  the  purpose  of  being  qualified  as  teachers 
in  this  or  any  other  country.  The  school  is  to  be  open  to  the 
public  for  the  purpose  of  exhibiting  the  system  of  teaching  and 
training. 

All  schools  which  are  supplied  with  teachers  at  the  expense  of 
this  institution  are  to  be  open  to  the  children  of  parents  of  all 
religious  denominations. 
[  7S4  ]  Reading,  writing,  arithmetic  and  needlework  shall  be  taught. 

It  is  further  provided  that,  the  grand  object  of  this  institution 
being  to  promote  education  in  general,  any  application  for  the 
training  of  a  teacher  at  the  expense  of  the  person  thus  applying  will 
be  attended  to,  although  such  intended  school  is  not  to  be  conducted 
on  the  extended. principles  of  this  institution. 

The  rules  also  provide  for  the  appointment  of  officers,  and  of 
a  committee  selected  from  the  subscribers,  by  whom  the  aflbirs  of 
the  Society  are  to  be  managed ;  and  that  no  member  of  the  com- 
mittee shall  receive  any  pecuniary  advantage  from  the  Society,  nor 
shall  the  Society  make  any  dividend,  gift,  division  or  bonus,  in 
money  or  otherwise,  unto  or  between  any  of  its  members. 

The  Society  is  carried  on  pursuant  to  these  rules  ;  and  the  land 
and  buildings  are  occupied  for  carrying  into  effect  the  purposes  of 
the  Society. 

The  normal  school  for  the  instruction  and  training  of  teachers 
forms  the  principal  part  of  this  institution,  and  is  divided  into 
twelve  classes,  in  which  lectures  are  given : 

1.  On  grammar,  and  English  composition. 

2.  Elocution,  readings  in  prose  and  poetry. 

8.  Arithmetic  and  mathematics,  including,  1.  The  principles  of 
arithmetic  from  De  Morgan ;  2.  Geometry,  books  2,  8,  4,  5  and  6 
of  Euclid's  Elements ;  8.  The  elements  of  algebra  and  trigonometry. 
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4.  Model  lessons  in  natural  philosophy,  nataral  history,  botany        Rw. 
and  chemistry.  Pogook. 

5.  Lectares  on  the  art  of  teaching. 

6.  Practical  simultaneous  lessons.  [  ^36  ] 

7.  Bible  lessons. 

8.  A  school  of  design. 

9.  Geography  and  history,  ancient  and  modern. 

10.  A  lower  class  of  arithmetic,  including  the  first  book  of 
Euclid's  Elements,  and  an  elementary  course  on  mensuration. 

11.  The  elements  of  physics. 

12.  Vocal  music. 

Besides  this  normal  or  training  school,  there  are  two  other 
schools,  one  for  boys  and  one  for  girls,  each  containing  200  or  800 
children.  These  schools  are  used  only  as  model  schools,  for  the 
purpose  of  elucidating  the  art  of  teaching ;  and  the  number  of 
children  in  them  is  large,  in  order  to  afford  a  sufficient  scope  and 
opportunity  for  the  pupil  teachers  to  instruct  and  put  in  practice 
the  science  of  teaching ;  the  object  of  the  institution  being  to  train 
up  teachers  who  may  promote  education  according  to  the  particular 
system  of  this  institution,  both  in  the  United  Kingdom  and  in  the 
Colonies. 

The  Society  is  supported  in  part  by  annual  voluntary  contribu- 
tions ;  but  the  children  who  are  admitted  to  the  model  schools  pay 
2d.  weekly  for  the  instructions  they  receive.  And  pupil  teachers, 
admitted  into  the  normal  department,  and  residing  in  the  establish- 
ment, pay  the  sum  of  &d.  a  week  towards  their  board,  except  in 
cases  of  extreme  poverty,  when  the  board  and  instruction  are  alike 
gratuitous.  These  payments  do  not  amount  to  the  actual  expense 
occasioned. 

There  are  servants  paid  by  the  Society,  who  are  occupied  solely 
in  attending  upon  such  boarders.  Grants  of  school  books  printed 
by  the  Society  for  the  purpose  *of  elucidating  their  system  of  [  *736  ] 
instruction,  and  also  of  stationery  and  school  materials,  are  made 
to  schools.  Similar  books  printed  by  the  Society  are  sold;  and 
occasionally  books,  as  well  as  stationery  and  school  materials, 
that  have  been  purchased  by  them,  have  been  re-sold  at  an 
advance  to  subscribers  to  schools,  and  other  persons,  applying  for 
them  for  the  use  of  schools.  And,  on  the  whole,  no  profit  is 
made;  there  being  an  annual  pecuniary  deficit  on  such  grants 
and  sales,  which  deficit  is  made  up  out  of  the  general  funds  of 
the  Society. 

89—2 
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Esq.  Stat.  10  Geo.  lY.  c.  cxxviii.,  and  the  laws,  rules  and  regulations 

PooocK.      of  the  Society^  submitted  to  the  said  barrister  and  certified,  and 
returned  by  him  to  the  said  Society,  were  to  be  taken  and  referred 
to  as  part  of  this  case  (i). 
The  questions  for  the  opinion  of  the  Court  were : 

1.  Whether  the  appeal  in  question  was  commenced  within  the 
proper  time. 

2.  Whether  the  said  British  and  Foreign  School  Society  is  a 
Society  established  exclusively  for  purposes  of  science,  literature 
and  the  fine  arts,  and,  as  such,  entitled  to  the  certificate  of  the 
barrister,  according  to  the  provisions  of  stat.  6  &  7  Vict,  c  86. 

If  the  Court  should  be  of  opinion  that  the  appeal  was  not  com- 
menced in  time,  or  that,  though  it  was  commenced  in  time,  the 
Society  was  entitled  to  the  said  certificate,  the  order  of  Sessions  for 
dismissing  the  appeal  was  to  be  confirmed. 

But,  if  the  Court  should  be  of  opinion  that  the  Society  was  not 
entitled  to  the  said  certificate,  and  that  the  appeal  was  commenced 
in  proper  time,  then  the  appeal  was  to  be  allowed,  and  the  certificate 
annulled. 

[  787  ]  Martin,    Wcdlinger  and  J.   Clerk,   in   support  of  the  order 

of  Sessions : 

First,  the  appeal  was  not  in  time.  The  four  months  following 
the  first  assessment  after  the  certificate  was  filed  had  expired: 
the  only  question  therefore,  on  sect.  6  of  stat.  6  &  7  Vict.  c.  86, 
is  as  to  the  meaning  of  the  words  **  or  within  four  calendar  months 
next  after  the  first  assessment  of  such  rate  made  after  such 
exemption  shall  have  been  claimed  by  such  Society."  It  is  perhaps 
not  easy  to  see  in  what  sense  the  word  **  claimed  "  is  used:  but  here 
no  claim  has  been  made  since  the  certificate  was  filed.  The  notices 
of  the  filing,  given  to  the  collector  and  the  trustees  in  November  and 
February  respectively,  cannot  be  claims  of  exemption :  the  claim  was 
made  by  the  application  to  the  barrister,  or,  at  latest,  by  the  filing. 
Perhaps,  indeed,  if  an  assessment  had  been  made  after  the  certifi- 
cate was  granted  but  before  it  was  filed,  and  in  such  assessment  the 
Society  had  been  omitted,  that  might  have  been  a  claim,  and  the 
four  months  might  have  run  from  such  assessment.  But  the  filing 
clearly  amounts  to  a  claim,  if  no  claim  has  been  previously  made. 
Possibly  the  Legislature  meant  to  provide  for  the  case  of  a  claim 

(1)  The  above  statement  contains  all,  in  the  statutes  or  rules,  that  was 
relied  upon  in  argument. 
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made,  before  the  filing,  by  being  exempted  from  the  assessment,  and        Beo. 
to  require  that  the  appeal  should,  in  that  case,  be  brought  earlier.      pocook. 
It  eannot  have  been  intended  that  every  fresh  assessment  should  be 
a  fresh  claim ;  else  there  would  practically  be  no  limitation.    The 
case  is  not  like  that  of  a  settlement  appeal,  where  there  are  two 
grievances  pointed  to  by  different  statutes,  and  the  party  has  an 
election.    The  Legislature  must  here  have  meant  the  one  or  the 
other  limitation  to  take  effect  according  to  the  state  of  things  in  the 
particular  case ;  as  the  option  given  by  *stat.  11  Geo.  II.  c.  19,       [  *788  ] 
8.  19,  of  bringing  trespass  or  case  for  an  irregular  distress,  "  at 
the  election  of  the  plaintiff,"  has  been  held  to  be  only  an  option 
"  according  to  the  subject-matter  of  the  grievance,"  not  an  option  of 
taking  either  remedy  in  every  case;  Winterboume  v.  Morgan  (i). 

(Lord  Dbnman,  Gh.  J. :  Perhaps  if,  in  all  assessments  made  after 
filing  the  certificate,  the  Society  were  rated  and  submitted,  till  some 
one  occasion  on  which  they  resisted,  that  resistance  might  be  the 
sort  of  claim  supposed  in  the  statute.) 

It  could  not  be  contemplated  that  they  would  so  submit :  if  they  did, 
could  they  afterwards  resist  at  all?  The  appeal  is  against  the 
certificate,  not  the  assessment. 

Secondly,  the  Society  falls  within  sect.  1.  It  is  ''  instituted  for 
purposes  of  science,  literature"  and  ''  the  fine  arts,"  "exclusively." 
Its  main  object  is  to  prepare  teachers,  to  teach  how  to  teach : 
and  that  which  is  to  be  taught  falls  within  the  terms  science, 
literature,  and  the  fine  arts.  One,  if  not  the  principal,  intention 
of  the  Legislature  was  to  protect  Mechanics'  Institutes,  and  establish- 
ments of  an  analogous  kind :  and  this  establishment,  in  end  and 
means,  is  closely  analogous.  The  model  school  is  merely  an 
auxiliary  to  the  general  purpose.  Its  use  is  to  train  adults  in  com- 
municating instruction.  In  Reg.  v.  Jones  (2)  a  Society  was  said  to  be 
excluded  from  the  benefit  of  the  Act  because  its  ultimate  object  was 
religious  knowledge :  but  here  the  ultimate  object  is  instruction  in 
literature,  science,  and  the  art  of  music. 

(Patteson,  J. :    There  are  schools  to  educate  children :  that  cer- 
tainly looks  like  an  institution  for  the  promotion  of  science  unless 
it  can  be  said  that  *the  main  object  is  to  instruct  in  the  art  of      [  *789  ] 
teaching,  and  that  the  children  are  only  subjects  for  experiment 
and  practice  in  the  art.) 

(1)  10  B.  B.  632  (11  East,  395, 401).      a  B.  846). 
See  Miles  y.  Bough,  61  B.  B.  409  (3  (2)  Ante,  p.  600. 


614  1846.    Q.  B.    8  Q.  B.  739—740.  [b.e. 

Rko.        Some  stress  may  be  laid  on  the  selling  of  books :  bat  the  sale  is  at 

PooocK.      a  V^<^  below  the  cost  price.    The  sale  of  catalogaes  by  the  Royal 

Academy  does  not  render  the  occupation  of  the  rooms   in  the 

National  Gallery  beneficial,  so  as  to  create  a  liability  to  rate :  Reg. 

V.  Shee  (i). 

(WiLLiAMSi  J. :  Sect.  1  does  not  require  that  the  Society  shall  be 
supported  entirely  by  voluntary  contributions,  but  "  wholly  or  in 
part.") 

M.  Chanibers,  O.  Hayes  and  Knapp^  contra  : 

First,  the  appeal  is  in  time.  The  Legislature,  by  the  second 
alternative  in  sect.  6,  intended  to  provide  for  the  case  where  a 
Society,  though  it  had  obtained  the  certificate,  did  not  at  first  insist 
on  the  exemption.  In  that  case,  it  was  probably  thought  advisable 
not  to  insist  upon  the  appeal  being  brought  within  four  months 
from  the  first  assessment  after  the  filing,  since  ultimately  an  appeal 
might  not  be  needed  at  all.  At  any  rate,  it  could  not  have  been 
intended  that  the  trustees  for  the  parish  should  be  bound  by  a  claim 
of  which  they  had  never  heard.  It  is  suggested,  on  the  other  side, 
that  the  Legislature  intended  to  provide  for  the  case  where  an  exemp- 
tion was  claimed  before  the  certificate  was  filed :  but  there  could  be 
no  such  claim ;  filing  the  certificate  is  essential  to  the  exemption. 

(Wallinger:    The    Society  becomes  exempt  by  obtaining  the 
certificate.) 

Secondly,  this  is  not  a  *'  Society  instituted  for  purposes  of  science, 
[  ^740  ]  literature,  or  the  fine  arts  exclusively."  *The  purpose  is  to  instruct 
in  teaching :  and  teaching  is,  itself,  no  branch  of  science  or  of  litera> 
ture ;  nor  is  it  one  of  the  fine  arts.  And  the  instruction  of  the 
children  in  the  model  schools  is  one  part  of  the  main  plan :  if 
such  a  school  be  within  the  statute,  every  charity  school  is  so :  if 
not,  then  the  "  exclusive  "  purpose  is  negatived.  **  Needlework  " 
clearly  falls  under  no  one  of  the  three  heads  mentioned  in  sect.  1. 
The  same  remark  applies  to  "Bible  lessons."  The  "grand  object'* 
here  is  declared  to  be  "  to  promote  education  in  general."  The 
legislative  exemption  was  intended  for  associations  of  rich  men 
united  in  the  pursuit  of  science,  literature  or  the  fine  arts.  It  lies 
upon  a  party  claiming  an  exemption  to  bring  himself  closely  within 
it :  that  is  not  done  here. 

(1)  62  B.  B.  266  (4  a  B.  2). 
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Lord  Denman,  Ch.  J. :  r^o. 

The  sixth  section  gives  two  periods  of  limitation.  One  is  a  period  pooock. 
of  four  months  from  the  first  assessment  after  the  certificate  is 
filed ;  the  other  is  a  period  of  four  months  from  the  first  assess- 
ment after  the  exemption  is  claimed.  The  last  must,  I  think,  mean 
four  months  from  the  first  assessment  made  after  the  claim  of 
exemption  is  brought  to  the  knowledge  of  the  other  rate-payers. 

We  have  therefore  to  consider  whether  this  Society  falls  within 
the  description  in  the  first  section.  It  really  is  impossible  to  pro- 
nounce an  opinion  upon  this  Act  without  expressing  regret  that  such 
loose  language  should  have  been  used.  There  can  hardly  be  any 
Society  as  to  which  a  doubt  might  not  be  raised.  I  agree  that, 
where  there  is,  primd  faciei  a  common  liability  on  all  the  Queen's 
subjects,  an  Act  of  Parliament  creating  an  exemption  should  state 
plainly  what  the  exteut  of  the  exemption  is.  A  great  hardship  is 
otherwise  imposed,  *not  merely  on  the  Court,  but  on  parishioners  [  *74i  ] 
or  Societies  who  are  tempted  to  appeal  without  grounds.  On  look- 
ing at  the  words  of  the  Act,  I  rather  incline  to  the  view  taken  by 
Mr,  Chambers,  that  they  point  to  a  kind  of  Society  which,  one  might 
be  disposed  to  think,  had  the  least  claim  to  exemption  ;  namely,  a 
Society  of  rich  men  who  combine  in  the  rational  object  of  enjoying 
science,  literature  or  the  fine  arts.  I  also  agree  with  Mr.  Martin  that 
possibly  it  was  intended  that  Mechanics'  Institutes  should  be  included. 
That  would  appear  to  be  a  very  proper  object.  But  will  even  such 
institutions  come  within  the  words ?  And  does  this?  I  cannot  bring 
myself  to  say  so.  The  purposes  of  this  institution  are,  I  think, 
not  exclusively  those  mentioned  in  the  Act ;  they  comprehend  also 
objects  which  probably  are  quite  as  useful,  but  which  are  not  those 
described.  I  therefore  cannot  say  that  this  Society  falls  within  the 
Act.  I  cannot  help  also  observing  that  it  is  not  said  that  the  barrister 
has  jurisdiction  to  declare  what  Societies  are  exempt ;  it  appears  only 
that  Societies  which  are  so  exempt  are  to  have  a  certificate,  as  a  sine 
qua  non,  in  order  to  claim  the  exemption :  after  they  have  it,  it  seems 
that  they  are  still  subject  to  the  additional  difficulty  of  showing  that 
they  are  within  the  Act.  I  do  not  find  that  the  certificate  is  more 
than  an  essential  preliminary,  without  which  the  exemption  cannot 
take  effect.  However,  I  make  this  remark,  not  for  the  purpose 
of  expressing  an  opinion,  but  to  show  that  there  is  a  difficulty 
which  may  arise,  in  the  hope  that  we  may  have  some  more  distinct 
enactment  showing  us  what  is  really  meant  (i). 

(1)  See  Jieg.  v.  Phxllip$y  po9t,  p.  617. 
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rbo.        Fattbson,  J. : 

PooooK«  I  am  entirely  of  the  same  opinion.    As  to  the  question  of  time,  I 

[  742  ]  think  no  other  interpretation  can  he  pat  on  the  sixth  section  than 
that  which  has  been  given  by  my  Lord.  Otherwise  a  part  of  the 
words  will  have  no  effect  at  all.  It  is  clear  what  the  first  period 
named  is ;  four  months  after  the  assessment  next  following  the 
filing  of  the  certificate.  Then  comes  the  word  "  or,"  which  must 
point  to  something  different  from  what  has  gone  before.  What  is 
that  something?  It  cannot  mean  simply  a  claim  of  exemption 
made  before  the  barrister.  No  time  is  limited  for  his  decision :  it 
might  not  take  place  till  after  the  expiration  of  the  four  months 
following  the  assessment  after  the  claim  so  made.  I  could  under- 
stand the  sixth  section  if  it  prescribed  a  period  of  limitation  dated 
from  the  claim  of  the  benefit  of  the  exemption  :  that  however  is  not 
so  :  it  is  from  the  claim  of  the  exemption  itself.  But  I  think  what 
was  meant  was  the  claim  of  the  benefit  of  the  exemption.  And  yet 
there  is  no  provision  that  the  Society  is  to  give  notice  of  any  kind. 
Still  I  think  that  the  only  interpretation  we  can  put  on  the  section 
is,  that  the  four  months  must  run  from  the  first  assessment  after 
the  benefit  of  the  exemption  has  been  demanded.  Then,  as  to  the 
question  whether  the  Society  comes  within  the  Act.  I  cannot  see 
how  a  Society,  established  for  the  purpose  of  educating  the  labour- 
ing and  manufacturing  classes,  can  be  said  to  be  a  "  Society  insti- 
tuted for  purposes  of  science,  literature,  or  the  fine  arts  exclusively." 
This  is  an  institution  set  on  foot  for  the  purpose  of  teaching  how  to 
educate.  It  is  not  material  to  consider  whether  that  is  itself  educa- 
tion.   Here  we  have  also  a  direct  machinery  for  education :  and, 

[  *743  ]  without  saying  anything  as  to  the  meaning  *of  the  words  "  fine 
arts,"  it  is  impossible  to  say  that  this  Society  is  instituted  exclu- 
sively for  the  purposes  mentioned  in  the  Act.  It  cannot,  therefore, 
be  taken  to  be  such  a  Society  as  was  contemplated  by  the  Legisla- 
ture. My  Lord  has  alluded  to  the  difficulty  arising  from  the  statute 
not  providing  that  the  certificate  should  give  the  right :  and  his 
view  appears  to  me  to  be  perfectly  just.  I  am  very  sorry  for  the 
conclusion  to  which  we  are  obliged  to  come ;  for  I  think  that  this 
Society  has  a  fairer  claim  to  exemption  than  those  which  appear  to 
be  included  in  the  Act :  but  I  cannot  find  words  in  the  Act  entitling 
us  to  give  it  the  benefit  of  the  exemption. 

Williams,  J. : 
I  think  that  what  the  appellants  have  done  brings  the  case  within 
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the  elanse  which  creates  a  period  of  limitation  of  four  months  after        Beo. 

the  first  assessment  following  the  claim  of  the  exemption.   Two  dis-      pogock. 

tinct  points  are  assigned  for  the  periods  of  limitation.    For  the 

argument  of  the  respondents  it  is  necessary  to  interpret  the  word 

"or  "  as  if  it  were  "  and."    The  notice  given  to  the  trustees  may, 

I  think,  fairly  come  within  the  description  of  a  claim  of  exemption. 

With  respect  to  the  larger  question,  I  agree  with  the  learned  counsel 

that  an  exemption  from  a  common  charge  ought  to  be  clearly 

expressed.   Undoubtedly  in  saying  so  we  impose  no  small  difficulty : 

for,  although  the  learned  counsel  copiously  showed  that  this  case 

was  not  within  the  Act,  they  were  abstemious  and  sparing  in  the 

extreme  in  showing  what  would  come  within  it.    We  are  forced  at 

last  to  the  conclusion,  which  I  am  sure  my  Lord  and  my  brother 

Pattebon  sincerely  regret,  that  it  is  exceedingly  difficult  to  say  what 

the  Act  means.  We  *must  see  what  this  institution  is.    It  is  some-       [  *744  ] 

times  called  an  institution,  and  sometimes  an  establishment :  those 

two  words  mean,  I  suppose,  the  same  thing.    Now  we  find  that 

algebra,    trigonometry,    elocution  and  poetry  are  to  be  taught: 

these  certainly  come  within  the  terms  science  and  literature ;  but 

that  does  not  show  that  the  Society  was  instituted  exclusively  for 

those  purposes.    We  must  inquire  what  the  original  intent  of  the 

institution  is ;  and  we  find  it  to  be,  to  teach  how  to  educate.     I 

cannot  say  that  that  is  within  the  meaning  of  the  Act.    I  agree 

most  fully  with  my  Lord,  and  my  brother  Patteson,  that  this  is  a 

Society  deserving  exemption  as  well  as  any  other,  possibly  much 

better  than  some  of  those  to  which  my  Lord  has  alluded.    But  I 

cannot  say  that  it  is  within  the  words  of  the  Act :  and,  if  this  be 

left  even  doubtful,  the  case  for  the  exemption  is  not  made  out  (i). 

Order  of  Sessions  quashed  (2). 
EEG.   V.  PHILLIPS  and   MELSON.  i847. 

(8  a  B.  745—756 ;  17  L.  J.  M.  C.  83 ;  3  New  Seas.  Gas.  134 ;  12  Jur.  431.)  ^*^'''  ^^• 

lb48. 
The  certificate  of  the  barrister,  under  stat.  6  &  7  Vict.  o.  36  (exempting        Feb.  26. 

scientific  and  literary  Societies  from  rates),  that  a  Society  is  entitled  to  the  

benefit  of  that  Act,  does  not  furnish  conclusiye  proof  that  the  Society  is  so         [  746  ] 
entitled. 

In  this  case  a  mandamus  issued,  commanding  the  defendants  to 

issue  their  warrant  or  warrants  of  distress  to  levy  certain  poor  rates 

upon  the  goods  and  chattels  of  one  Edward  Tilsley  Moore.    A  return 

was  made  to  the  writ  by  Moore,  in  the  names  of  the  defendants. 

(1)  Coleridge,  J.  was  absent.  (2)  See  the  next  caae. 
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Eeo.        The  prosecutors,   by  their    pleas,  traversed    certain    allegations 

PHiLLiPflL     ill  the  return  :  and  the  issues  joined  upon  these  pleas  were  tried  at 

the  Warwickshire  Spring  Assizes,  1846,  before  Tindal,  Ch.  J.; 

when  a  verdict  was  found  for  the  Grown,  subject  to  the  opinion  of 

this  Court  upon  the  following  case. 

The  poor  rates  in  question  were  imposed  upon  Mr.  Moore  as  one 
of  the  subscribers  to  a  Society  called  the  Birmingham  News  Boom, 
which  Society  occupies  a  building  in  the  town  of  Birmingham  for 
the  purposes  thereof,  and  claims  to  be  exempted  from  being  rated  to 
parochial  or  local  rates  in  respect  of  the  said  building,  under  the 
provisions  of  stat.  6  &  7  Vict.  c.  86,  prior  to  the  passing  of  which 
Act  the  institution  in  question  had  always  been  rated  to  the  relief 
of  the  poor  without  dispute. 

In  November,  1848,  directly  after  the  passing  of  the  said  Act» 
three  copies  of  the  rules  of  the  institution  were  forwarded  to  John 
t  •746  ]  Tidd  Pratt,  Esq.,  the  barrister  (i)  appointed  *to  revise  the  rules  of 
Friendly  Societies  in  England  and  Wales,  who  thereupon  certified 
that  the  Society  was  entitled  to  the  benefit  of  the  said  Act  The 
said  rules  and  certificate  were  duly  enrolled  at  the  Quarter  Sessions 
for  the  borough  of  Birmingham  on  6th  January,  1844,  according 
to  the  provisions  of  the  said  Act :  and  a  copy  of  such  certificate 
was  delivered  to  the  overseers  of  the  poor,  and  exemption  from 
rates  claimed,  on  8th  February,  1844.  A  copy  of  the  said  rules, 
and  of  the  barrister's  certificate  indorsed  thereon,  accompanied  and 
was  to  be  taken  as  part  of  this  case. 

No  appeal  was  made  against  the  certificate  by  any  ratepayer 
under  sect.  6  of  the  said  Act :  and  the  time  limited  for  appeal 
against  such  certificate  had  expired  before  the  application  was 
made  to  the  defendants  to  compel  payment  of  three  rates  by  warrant 
of  distress.  The  overseers,  however,  continued  to  rate  Mr.  Moore 
in  the  rates  mentioned  in  the  writ,  which  were  all  the  rates  made 
by  the  parish  officers  prior  to  the  application  for  such  warrant  of 
distress :  and  they  have  never  omitted  to  rate  him  as  one  of  the 
news  room  subscribers  in  respect  of  the  occupation  of  the  said 
building  by  the  said  Society.  The  time  limited  for  appealing  against 
the  rates  in  question  had  also  expired  before  the  said  application 
was  made  to  the  defendants :  and  no  appeal  had  been  brought  in 
respect  of  the  assessment  made  upon  Mr.  Moore  as  aforesaid. 

The  Society  in  question  has  a  news  room,  where  many  of  the 

(1)  See  now  the  Friendly  Societies  Act,  1896  (59  &  60  Vict,  c  2d),  ai  2  (1)  (a). 
— A.  0. 
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periodical  publications  and  usaal  newspapers  of  the  day  are  taken        Bbo. 
in  and  supplied  for  the  perusal  of  the  subscribers.    The  newspapers     phillipb, 
and  other  periodical  publications  taken  in  by  the  said  Society  are 
the  London  Gazette,  Morning  Chronicle^  Times,  Morning  Herald, 
*Globe,  Standard,   Daily  News,  Sun,  Examiner,  Patriot,  Record,       [  •747  ] 
>^pectator,  Atlas,  Economist,  Athemeum,  John  BuU,  Railway  Times, 
Literary  Gazette,  and  numerous  local  and  provincial  papers.    The 
Parliamentary  Votes,  the  Course  of  Exchange,  Mark  Lane  Express^ 
and  Shipping  Lists,  are  also  supplied  for  the  information  of  the 
sabscribers  :  and  Share  Lists  and  Advertisements  of  Sales,  t&c,  are 
generally  laid  on  the  tables  by  individual  subscribers  and  others, 
for  perusal. 

Any  individual  (not  personally  objectionable)  is  permitted  to 
become  a  subscriber,  on  complying  with  the  rules  of  the  Society. 
In  the  library  attached  to  the  news  room  are  three  hundred  volumes, 
comprising  statistical  and  topographical  works,  the  Mirror  of 
Parliament,  Statutes  at  Large :  and  two  testaments  are  kept  there, 
which  are  used  occasionally  by  professional  gentlemen,  who  are 
subscribers,  in  administering  oaths  to  persons  swearing  affidavits 
before  them.  The  commercial  and  general  directories,  and  other 
documents  which  are  preserved  and  filed  in  the  room,  may  be 
searched  by  commercial  men  who  are  subscribers,  for  information 
useful  to  them  in  their  ordinary  commercial  pursuits. 

The  Society  is  supported  by  the  annual  subscriptions  of  the 
members,  at  the  rate  of  two  guineas  each,  as  mentioned  in  the  rules : 
and  any  member  declining  to  renew  his  subscription  is  considered 
as  ceasing  to  belong  to  the  Society.  No  surplus  of  receipts  over 
expenditure  has  ever  arisen :  but  the  total  receipts  are  exhausted 
by  the  expenses  of  the  establishment. 

The  news  room  was,  with  other  buildings,  erected  from  a  fund 
subscribed  in  shares  by  the  proprietors  thereof,  who  let  the  news 
room  and  library  adjoining  *to  news  room  subscribers  at  an  annual  [  *748  ] 
rent.  Many  proprietors  of  the  news  room  buildings  are  not  sub- 
scribers to  the  news  room :  and  many  subscribers  to  the  news  room 
are  not  proprietors  of  the  buildings. 

The  possession  of  the  news  room  and  library  is  vested  in  the 
subscribers,  subject  to  the  rules  aforesaid. 

On  behalf  of  the  defendants,  it  was  contended :  That  the  said  Act 
of  Parliament  takes  away  the  power  of  rating  or  assessing  any 
Society  certified  by  Mr.  Tidd  Pratt  to  be  entitled  to  the  benefit  of 
the  Act ;  and  that  the  said  certificate,  unappealed  against,  is  in 
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bbo.  itself  condasive  evidence  that  the  Society  is  entitled  to  exemption 
Phillips,  ^^om  payment  of  the  rates :  and,  farther,  that  it  is  to  be  deemed  a 
Society  instituted  for  the  purposes  of  science  or  literature  exclasively , 
and  supported  in  part  by  annual  voluntary  contributions,  and  one 
\?hich,  by  its  laws,  might  not  make  any  dividend,  gift,  division  or 
bonus  in  money  unto  or  between  any  of  its  members. 

On  behalf  of  the  prosecutors,  it  was  contended :  That  the  Society 
is  not  to  be  deemed  a  Society  instituted  for  purposes  of  science  or 
literature  exclusively,  and  supported  in  part  by  annual  voluntary 
contributions,  and  one  which,  by  its  laws,  might  not  make  any 
dividend,  gift,  division,  or  bonus  in  money  unto  or  between  any  of 
its  members ;  and  that  they  (the  prosecutors)  are  not  precluded  by 
the  said  certificate  from  disputing  the  Society's  alleged  right  of 
exemption,  upon  those  grounds,  from  payment  of  the  said  rates,  by 
the  provisions  of  the  said  Act.  And  that,  under  any  circumstances, 
the  said  rates  are  not  void ;  and  that  the  objection  thereto,  or  the 
alleged  claim  of  exemption  therefrom,  ought  to  have  been  raised 
by  appeal  against  the  said  rates. 
[  *749  ]  Copies  of  the  said  writ  and  return,  and  of  the  pleas  ^traversing 

the  return,  and  the  issues  joined  thereon,  accompanied  and  were 
to  be  taken  as  forming  part  of  the  case  (i). 

If  the  Court  should  be  of  opinion  that  the  defendants  had 
established  the  claim  of  the  said  Society  to  be  exempted  from  pay- 
ment of  the  said  rates,  on  all  or  any  of  the  grounds  alleged  in  their 
return,  and  above  stated,  and  that  the  claim  of  exemption  might 
still  be  considered  valid  as  against  the  rates  in  question,  although 
the  rates  were  not  appealed  against,  the  verdict  found  for  the 
Crown  was  in  that  case  to  be  set  aside,  on  all  or  such  of  the  issues 
as  the  Court  should  think  fit,  and  a  verdict  entered  on  such  issue 
or  issues  for  the  defendants.  Otherwise  the  verdict  found  for  the 
Crown  to  stand. 

Either  party  was  to  be  at  liberty  to  contend  that  the  judgment 
should  be  arrested,  or  that  judgment  should  be  entered  non 
obstante  veredicto^  or  otherwise  as  the  Court  should  think  fit 

(1)  Three   traverses    were    taken,  was  not,  at  the  time  of  the  making  &e., 

First,  that  the  Society  was  not,  at  the  supported  in  part  by  annual  vduntary 

time  of  the  making  and  publishing,  contributions.     Thirdly,      that     the 

assessing  or  allowing,  of  the  rates  and  Society  was  not,  at  the  time  of  the 

assessments  in  the  writ  of  mandamua  making  &c.,  a  Society  which,  by  iU 

mentioned,  a  Society   instituted   for  laws,  might  not  make  any  dividend, 

purposes   of    science     or    literature  gift,  division  or  bonus  in  money  unto 

exclusively.  Secondly,  that  the  Society  or  between  any  of  its  membeiB. 
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The  case  was  argued  in  Michaelmas  Term,  1847  (i).  Rbo. 

r. 
Phillips. 
Miller  for  the  Crown : 

This  Society  does  not  satisfy  the  requisites  of  stat.  6  &  7  Vict, 
c.  36,  s.  1.  It  is  not  *'  supported  wholly  or  in  part  by  annual 
voluntary  contributions";  it  is  not  '' instituted  for  purposes  of 
science,  literature,  or  the  fine  arts  exclusively  "  ;  nor  is  it  precluded 
*by  its  laws  from  making  a  "  dividend,  gift,  division,  or  bonus  in  [  *760  ] 
money"  to  and  between  its  members  (2).  But,  for  the  defendants, 
it  will  be  contended  that  the  barrister's  certificate,  not  having  been 
appealed  against,  is  conclusive.  The  requisites  in  sect.  1  are 
cumulative :  unless  all  concur,  the  exemption  is  not  given :  and 
the  certificate  is  only  one  of  such  requisites.  As  to  this,  the 
opinion  both  of  Lord  Dbnman,  Gh.  J.  and  Pattbson,  J.  was  strongly 
expressed  against  the  conclusiveness  of  the  certificate,  in  Reg.  v. 
Pocock  (3).  The  certificate  seems  to  have  been  prescribed  only  for 
the  purpose  of  giving  something  like  a  general  notice  of  the  exemp- 
tion claimed.  Welch  v.  Nash  (4)  is  a  very  strong  authority  against 
allowing  the  certificate  to  prove  the  exemption.  The  barrister  has 
no  jurisdiction  except  in  the  case  of  a  Society  of  the  kind  described 
in  the  statute :  he  cannot,  by  finding  the  facts  wrongly,  give  him- 
self jurisdiction.  The  certificate,  by  sect.  2,  is  to  be  allowed, 
confirmed  and  filed  without  motion :  it  is  made,  ex  parte^  behind 
the  backs  of  the  rate-payers :  no  special  notice  is  given  to  them 
afterwards :  and  their  only  means  of  trying  the  question  of  liability 
is  to  rate,  and  leave  the  Society,  which  claims  the  exemption,  to 
appeal.  Besides,  even  if  the  certificate  were  conclusive,  it  could 
*be  so  only  as  to  the  state  of  facts  at  the  time  of  its  being  granted,  [  *76i  ] 
or,  at  latest,  at  the  time  of  its  being  filed.  Any  subsequent  altera- 
tion of  the  rules  would  put  an  end  to  the  exemption;  and  no 
presumption  arises  that  such  alteration  has  not  been  made.     The 

(1)  November  lOth.  Before  Lord  were  exempt  from  rates,  inasmuch  as 
Denman,  Ch.  J.,  Coleridge,  Wightman  there  had  been  no  appeal  against  the 
and  Erie,  JJ.  poor  rates.    On  this  point  it  became 

(2)  On  these  points,  Reg.  v.  Janes  unnecessary  for  the  Court  to  decide. 
{auUf  p.  606)  and  Beg,  v.  Pocock  {aniCy  Eeference  was  made  to  Marshall  y. 
p.  606)  were  cited:  but,  the  Cottbt  Pitman,  3d  H.  R.  630  (9  Bing.  595; 
expressing  a  strong  opinion  upon  them  Governors  of  Bristol  Poor  y.  Wait,  1 
in  favour  of  the  Crown,  the  defendants'  Ad.  &  EL  264  ;  Rex  y.  St,  Austell,  24 


counsel  declined  arguing  them.      It  B.  B.  534  (5  B.  &  Aid.  693, 

was  also  contended,  for  the  Crown,  (3)  Ante,  p.  606. 

that  the  magistrates  were  bound  to  (4)  9  B.  B.  478  (8  East,  394). 
issue  the  warrant,  even  if  the  Society 
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Rxo.        rates  now  in  question  must  have  been  made  four  months  after  the 
Phillips,     certificate  was  filed. 

(GoLERiDGB,  J. :  What  effect  do  you  leave  to  the  certificate?  If 
the  only  object  for  requiring  it  was  to  have  the  rules  corrected  and 
preserved,  why  is  the  appeal  against  it  given  to  the  rated  inhabi- 
tants ?  If  the  appeal  may  be  brought  on  the  ground  that  the  Society 
is  not  of  the  kind  described  in  the  Act,  and  if,  as  you  contend,  that 
destroys  the  jurisdiction  of  the  barrister  altogether,  why  should  the 
rated  inhabitant  appeal  against  it  ?  Suppose,  after  the  certificate 
is  filed,  the  overseers  still  rate  the  Society,  as  you  say  they  may  ; 
does  or  does  not  the  statutable  right  of  appeal  still  rest  in  the  rated 
inhabitants  ?) 

If  the  Society  were  still  rated,  the  inhabitants  would  not  be  aggrieved, 
nor  require  a  remedy,  unless  it  be  a  grievance  that  there  is  a  risk 
of  the  Society  being  omitted  from  future  rates  :  if  that  be  so,  they 
might  appeal  as  against  a  present  grievance.  A  person  who  became 
an  inhabitant  after  such  a  rate  had  been  made,  including  the  Society, 
would  be  in  that  sense  aggrieved. 

(CoLERiDGB,  J. :  Do  you  say  that,  if  the  Sessions,  on  appeal, 
confirmed  the  certificate,  and  then  the  overseer  left  the  Society  oat, 
there  might  be  an  appeal  by  the  rated  inhabitant  ?) 

Yes :  that  follows  from  Welch  v.  Naah  (i). 

(GoLEBiDGB,  J.:  Sect.  6  makes  the  decision  of  the  Sessions 
conclusive  and  binding.) 

As  to  the  annulling  or  not  annulling  the  certificate ;  no  farther. 

I  *762  ]  (GoLBRiDGB,  J. :  Gould  ovory  rated  ^inhabitant  appeal  against  the 

certificate  in  succession  ?) 

That  is  an  extreme  case. 

MeUor^  contra : 

No  answer  has  been  given  to  the  difficulty,  suggested  from  the 

Bench,  that  the  argument  for  the  Grown  renders  the  certificate 

nugatory.    The  certificate  is  an  adjudication  that,  in  fact,  the 

Society  is  within  the  Act :  and  that  is  conclusive :  for  the  principle 

(1)  9  B.  R.  478  (8  East,  394). 
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of  giving  credit  to  an  authority  acting  within  its  jurisdiction  applies,        Reg. 

whether  the  authority  be  attached  to  a  higher  or  to  a  lower  office :     Phillips. 

Aldridgey.  Haines  (i),  and  the  cases  there  cited  in  argument  for 

the  defendants.     Sect.  2  enacts  that  the  rules  shall  be  submitted  to 

the  barrister  "  for  the  purpose  of  ascertaining  whether  such  Society 

is  entitled  to  the  benefit  of  this  Act :  "  and  the  barrister  shall  give 

a  certificate  "  that  the  Society  so  applying  is  entitled  to  the  benefit 

of  this  Act,  or  shall  state  in  writing  the  grounds  on  which  such 

certificate  is  withheld."     Sect.  6  gives  the  Society  an  appeal  to 

Quarter  Sessions  against  the  barrister's  refusal :  sect.  6  gives  the 

rate-payers  a  like  appeal  against  the  certificate ;  and,  on  such  appeal, 

the  ''  determination  concerning  the  premises  shall  be  conclusive  and 

binding  on  all  parties  to  all  intents  and  purposes  whatsoever."    The 

duty  intrusted  to  the  barrister  is  clearly  judicial,  not  ministerial 

only.     Welch  v.  Nash  (2)  has  been  cited  on  the  other  side :  but  that 

case  has  been  much  questioned,  or,  at  least,  its  application  much 

restricted  (3).    The  true  test,  as  to  the  jurisdiction  of  a  Court  or 

other  authority  to  decide  on  facts,  is,  whether  there  be  jurisdiction 

to  begin  the  inquiry  into  the  existence   *of  the  facts :  Reg.  v.       [  *753  ] 

Bolton  (4),  where  Brittain  v.  Kinnaird  (5),  Basten  v.  Carew  (6)  and 

Cave  V.  Mountain  (7)  were  cited ;  Reg.  v.  Hickling  (8) ;   Mould  v. 

Williams  (9) .   The  language  of  Lord  Denman,  Ch.  J.  and  Patteson,  J., 

in  Reg.  v.  Pocock  (lo),  which  has  been  referred  to,  was  not  decisive, 

and  was,  besides,  extrajudicial ;  and  the  point  had  not  been  argued. 

(CoLERiDOB,  J.  referred  to  the  Friendly  Societies'  Acts.) 

There  the  barrister  certifies  whether  the  rules  are  calculated  to  effect 
the  intention  of  the  parties,  and  conformable  to  law  (ii) ;  here  he  is 
to  decide  whether  the  Society  ''  is  entitled  to  the  benefit  of  this  Act." 
The  case  is  much  like  that  of  an  order  of  removal :  the  certificate, 
if  not  appealed  against  or  if  confirmed  on  appeal,  is  conclusive, 
unless  it  be  shown  that  a  new  state  of  things  has  arisen ;  and  this 
exception  suggests  the  answer  to  a  difficulty  urged  by  the  other  side, 
that  the  rules  may  have  been  changed  since  the  certificate  was 
granted.     The  change  would,  if  shown,  do  away  with  the  effect  of 

(1)  2  B.  &  Ad.  395.  (6)  27  B.  R.  463  (3  B.  &  C.  649). 

(2)  9  E.  B.  478  (8  East,  394).  (7)  66  R.  R.  338  (1  Man.  &  G.  257). 

(3)  See  Britiain  v.  Kinnaird,  21  (8)  68  R.  R  582  (7  Q.  B.  880). 
R.  R.  680  (1  Brod.  &  B.  432,  441);  (9)  64  R.  R.  658  (5  a  B.  469). 
Gray  ▼.  Cookson,  16  East,  13,  23.  (10)  Ante,  p.  606. 

(4)  55  B.  R.  209  (1  Q.  B.  66).  (11)  See  stat.  4  &  5  Will.  IV.  c.  40, 

(5)  21  R.  R.  680  (1  Brod.  &  B.  432).  8.  4. 
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Bbo.        the  certificate,  unless  a  fresh  certificate  were  applied  for  within  a 
Phillips,     month,  ander  the  provision  in  sect.  8. 

Miller,  in  reply : 

The  barrister  had  no  right  to  enter  upon  the  inquiry  except  in  the 
case  of  a  Society  falling  within  the  description  in  sect.  I :  therefore, 
according  to  the  test  adopted  in  Reg.  v.  BoUan  (i)  and  Reg.  v. 
Hickling  (2),  his  jurisdiction  never  attached. 

[  *764  ]  (Lord  Denman,  Ch.  J. :  It  may  be  that,  if  the  rules  certified  *do 

not  justify  the  certificate,  and  thus,  on  the  face  of  the  document, 
the  premises  do  not  support  the  conclusion,  the  case  would  be  brought 
within  the  principle  of  Welch  v.  Ntuh  (8).) 

Sect.  6  makes  the  determination  of  an  appeal  conclusive ;  whatever 
the  effect  of  that  is,  there  is  no  such  conclusiveness  where  there  is 
no  appeal ;  for  the  maxim  **  expressio  unius  est  exchuio  dUerim " 
applies. 

(Coleridge,  J. :  The  reason  why  an  order  of  removal,  if  not 
appealed  against,  is  conclusive,  is,  not  that  there  is  any  statutory 
provision  to  that  effect,  but  because  it  is  the  decision  of  a  competent 
tribunal.) 

There  the  order  is  made  upon  evidence  given  on  oath  ;  and  notice 

is  given  to  the  opposite  party. 

Cur.  adv.  vult. 

Coleridge,   J.  (4),    in    Hilary    vacation,    1848    (February    26th), 
delivered  the  judgment  of  the  Court  : 

At  the  time  of  the  argument  of  this  case,  the  Court  intimated 
their  opinion  that,  upon  the  facts,  without  the  certificate,  the  Society 
did  not  appear  to  them  to  be  instituted  for  the  purposes  of  science 
or  literature  exclusively,  nor  to  be  a  Society  which  might  not,  by 
its  laws,  make  any  dividend  or  gift.  The  case  for  the  Society  was 
then  rested  on  the  effect  of  the  certificate  of  the  barrister,  which 
was  contended  to  be  conclusive,  either  as  the  decision  of  a  tribunal 
or  Commissioner  having  jurisdiction  over  the  question,  or  as  a  deci- 
sion made  conclusive  by  the  statute.    But,  on  examining  the  statute, 

(1)  55  R.  R.  209  (1  Q.  B.  66).  (4)  Lord    Denman,    Ch.    J.,    was 

(2)  7  Q.  B.  880.  absent. 

(3)  9  R.  R.  478  (8  East,  394). 
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the  certificate  appears  to  as  to  be  made  a  condition  precedent  to  the        Bso. 
claim  of  exemption,  bat  not  conclasive  proof  of  a  right  thereto.  Phillips. 

The  first  section  exempts  from  rateability  persons  occapying  a  [756] 
bailding  for  parposes  of  science,  literatare,  or  the  fine  arts  excla- 
sively,  provided  it  shall  be  sapported  wholly  or  in  part  by  annual 
voluntary  contributions,  and  shall  not,  and  by  its  laws  may  not, 
make  dividends  between  its  members,  and  provided  such  Society 
shall  obtain  the  certificate  of  the  barrister. 

The  purpose  of  the  Society,  the  contributions,  the  absence  of 
dividends  and  the  law  against  dividends,  and  the  certificate,  are 
conditions  in  equal  degree  to  the  right  of  exemption.  Under  this 
section,  the  claim  of  the  right  may  be  defeated  on  default  of  either 
condition ;  and  the  presence  of  one  raises  no  presumption  against 
the  absence  of  any  or  either  of  the  others.  Also,  as  the  making  a 
dividend  at  any  time  would  defeat  a  right  of  exemption  which  had 
existed,  it  is  absurd  to  suppose  that  a  past  certificate  was  made  con- 
clusive proof  that  a  future  dividend  shall  not  exist.  Nor  is  the 
certificate  rendered  conclusive  by  the  sixth  section,  which  gives  an 
appeal  from  the  decision  of  the  barrister,  granting  it  to  any  person 
assessed  to  a  rate  and  giving  notice  of  the  grounds  of  appeal,  and 
empowers  the  Court  to  annul  the  certificate,  and  makes  the  deter- 
mination of  the  Court  upon  the  premises  binding  and  conclusive 
upon  all  parties  to  all  intents.  In  the  first  place,  there  has  been  no 
appeal  against  this  certificate;  and  the  section  does  not  apply. 
Moreover,  in  case  of  appeal,  the  inquiry  is  confined  to  the  grounds 
stated  in  the  notice  of  appeal ;  and  the  decision  is  confined  to  annul- 
ling or  not  on  these  grounds.  If  it  is  annulled,  it  is  conclusive ;  if 
not,  the  certificate  remains  as  valid  as  before  the  appeal. 

The  ill  consequences,  from  holding  a  certificate  not  ^annulled  in  [  *76$  ] 
respect  of  one  ground  of  objection  alleged  by  one  appellant  to  be 
conclusive  proof  of  a  right  of  exemption  for  all  time  against  all 
persons,  and  notwithstanding  other  objections,  make  it  improbable 
that  Parliament  intended  to  give  it  that  effect :  and  the  words  do 
not  express  such  an  intention  :  the  determination  by  the  Sessions, 
that  a  certificate  shall  not  be  annulled  on  account  of  the  alleged 
objections,  may  be  conclusive,  and  the  certificate  may  fulfil  the 
condition  requiring  a  certificate,  without  having  the  effect  of  either 
fulfilling  the  other  conditions  or  conclusively  proving  them.  Sect.  5 
gives  an  analogous  appeal  in  case  of  refusal  of  certificate  by  the 
barrister,  and  makes  the  filing  of  the  rules  of  the  Society  by  order 
of  the  Court  to  have  the  same  effect  as  if  the  barrister  had  certified, 

B.R. ^VOL.  LXX.  40 


626  1848.    Q.  B.    8  Q.  B.  756.  [b.&. 

Bbg.        that  is,  the  same  effect  which  a  certificate  has  if  it  is  not  annulled 
Phillips,     upon  appeal  under  sect.  6.    But  no  conclusive  effect  is  given  to  such 
judgment  on  appeal. 

Therefore,  we  are  of  opinion  that  the  claim  of  exemption  is  not 
sustained  by  the  certificate,  nor  by  the  other  facts  of  the  case :  and 
it  follows  that  the  verdict  should  be  for  the  Crown  on  all  the  issues. 

Verdict  to  be  entered  for  the  Crown. 


i8«.  PERRY  V.  FITZHOWE  (1). 

AutU  26  29 
^ay  7.    '  (8  Q.  B.  757—779 ;  S.  C.  16  L.  J.  Q.  B.  239 ;  10  Jur.  799.) 

^^^  Declaration  in  trespass  alleged    that    defendant   broke    and   entered 

J.  -__  ,  plaintifTs  dwelling-house  in  which  he  and  his  family  were  then  dwelling 

and  actually  present,  and,  while  they  were  therein,  pulled  down  and 
demolished  the  same. 

Plea,  that  defendant  was  entitled  to  common  of  pasture  on  cldee  H.  for 
sheep  levant  and  eoucharU  &c.,  as  appurtenant  to  land  of  which  he  was  the 
occupier ;  and  that,  because  the  dwelling-house  was  wrongfully  erected  on 
the  said  dose,  so  that,  without  breaking  and  entering  &c.,  and  pulling 
down  and  demolishing,  the  said  dwelling-house,  he  could  not  enjoy  his 
said  common,  defendant  broke  and  entered  &c.,  and  pulled  down  and 
demolished  the  dwelling-house  &c.,  doing  no  unnecessary  damage  &c 

Beplication.  That  the  dwelling-house,  at  the  times  when  &c.,  was  the 
dwelling-house  of  plaintiff,  and  in  the  actual  occupation  of  plaintiff  and  his 
family,  who  were  actually  present  in,  and  inhabiting,  the  same,  and  that 
defendant,  at  the  times  when  &c. ,  with  force  and  arms  and  with  a  strong  hand 
and  in  a  violent  manner  broke  and  entered  &c.,  and  committed  the  trespasses. 

Held,  on  demurrer  to  the  replication, 

1.  That  the  replication  was  bad,  because  it  did  not  add  any  thing  mateiial 
to  the  complaint  in  the  declaration. 

2.  That,  the  house  being  an  obstruction  to  defendant's  enjoyment  of  his 
common  (1),  he  might  have  justified  abating  so  much  of  it  as  caused  the 
obstruction,  if  no  person  had  been  therein. 

3.  But  that  the  justification  here  was  not  maintainable,  since  it  appeared 
by  the  pleadings  that  the  plaintiff's  family  were  in  the  house  when 
defendant  pulled  it  down  (2). 

4.  QtMere,  whether  the  plea  was  bad  because  it  did  not  aver  notice  to  the 
plaintiff  to  abate  the  nuisance  himself  (3). 

The  second  coimt  alleged  that  defendant  with  force  and  arms  expelled,  put 
out  and  removed  plaintiff  and  his  family  from  the  possession  and  occupation 
of  plaintiff's  dwelling-house,  and  kept  them  so  expelled  &c.  for  along  time  &c. 

Plea,  an  immemorial  right  of  common  on  close  H.,  appurtenant  &c  as 
above,  and  that,  because  the  house  was  unlawfully  erected  on  the  close,  so 
that,  without  pulling  it  down,  defendant  could  not  enjoy  his  common, 
defendant  pulled  down,  prostrated  and  removed  the  house,  and  in  so  doing 
necessarily  expelled,  put  out  and  removed  plaintiff  and  his  family  from  the 

(1)  Jones  V.  Jones  (1862)  1  H.  &  C.  1,  a  B.  904,  19  L.  J.  Q.  B.  291.— A.  C. 
31 L.  J.  Ex.  506 ;  Lane  v.  Capsey  [1891]  (3)  See  Davies  v.  Williams  (1861)  16 
3  Ch.  411,  415,  61  L.  J.  Ch.  55.  Q.  B.  646,  20  L.  J.  Q.  B.  330 ;  Lanex, 

(2)  fcJee  Burling  v.  Eead  (1850)   11  Cajwcy  [1891]  3  Ch.  pp.  415, 416.— A.C. 
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possession  and  OGCupation,  and  kept  them  so  expelled  &c.,  doing  no        Pebbt 
unnecessary  damage  &c,  v. 

Eeplication.  That,  before  the  time  &c.,  and  before  the  land  in  the  plea  Fitzhowib. 
mentioned  came  to  defendant,  H.,  being  seised  in  fee  and  occupier  of  the 
said  land,  granted  licence  to  plaintiff  to  fence  off  part  of  close  H.  and  build 
a  dwelling-house  on  such  part;  and  that,  before  the  time  when  &c., 
plaintiff,  in  pursuance  of  such  licence,  fenced  off  such  part,  and  built 
thereon  the  dwelling-house  mentioned  in  the  2nd  count,  and  in  so  doing 
laid  out  large  sums  of  money  &c.  And  that,  afterwards,  the  said  land,  and 
H.'s  estate  and  interest  therein,  came  to  and  vested  in  defendant,  and  the 
said  land  is  that  in  respect  of  which  defendant  claims  common. 

Held,  on  demurrer  to  this  replication  : 

5.  That  the  replication  was  bad,  because  it  alleged  a  parol  grant  by  H. 
to  plaintiff  of  a  freehold  interest  running  with  the  inheritance  (1),  which 
grant  without  deed  could  not  bind  the  defendant,  a  stranger.  Whether  or 
not  it  bound  the  grantor,  quoere, 

6.  That  the  plea  could  not  be  construed  as  alleging  that  defendant  pulled 
down  the  house  while  the  family  were  absent,  so  that  they  could  not  return 
to  it,  and  thereby  were  expelled:  and,  therefore,  that  the  plea  was  bad, 
because  it  justified  the  expulsion  as  made  in  palling  down  the  house,  which 
was  unjustifiable  while  plaintiff's  family  were  therein. 

Tbbspass.  The  first  coant  of  the  declaration  stated  that  the 
defendant,  on  &c.,  and  on  divers  other  days  &c.,  with  force  and 
armSy  broke  and  entered  *a  certain  dwelling-house  of  plaintiff,  [  *768  ] 
situate  &c.,  ''in  which  said  dwelling-house  the  said  plaintiff  and 
his  family,  to  wit  Sarah  the  wife,  and  James  and  John  the  children, 
of  the  plaintiff,  were  at  the  said  several  times  inhabiting  and 
actually  present,"  and  then,  to  wit  on  &c.,  made  a  great  noise  &c., 
and  continued  &c.,  and  then  forced  and  broke  open  divers,  to  wit 
ten,  doors  &c.,  and  broke  to  pieces  divers,  to  wit  ten,  locks  &c.,  of 
plaintiff,  and  also  then,  and  while  the  said  family  of  plaintiff  were 
in  the  said  dwelling-house,  pulled  down,  prostrated  and  destroyed 
the  chinmeys,  roof,  walls  &c.,  and  other  parts  of  the  said  dwelling- 
house,  and  also  then  pulled  down,  &c.  certain  fixtures  and  things  of 
plaintiff,  to  wit  &c.,  of  great  value,  to  wit  &c.,  then  affixed  to  and 
part  of  the  said  dwelling-house,  and  also  then,  and  while  the  said 
family  of  plaintiff  were  in  the  said  dwelling-house  of  plaintiff  as 
aforesaid,  pulled  down,  prostrated  and  demolished  the  said  dwelling- 
house,  and  also,  during  the  time  aforesaid,  to  wit  on  &c.,  seized  and 
carried  away,  and  converted  &c.  the  materials  &c.  By  means  of 
which  premises  the  plaintiff,  during  all  the  time  aforesaid,  lost  and 

(1)  This  doctrine  must  be  modified  case  the  circumstances  were  somewhat 
in  cases  where  the  equitable  remedy  of  special,  as  the  only  right  claimed  by 
specific  performance  is  applicable  (Jud.  the  plaintiff  was  a  licence  to  inter- 
Act,  1873,  ss.  24,  25 ;  Mc  Manus  v.  fere  with  an  easement  enjoyed  by  the 
Cooke  (1887)  35  Ch.  D.  681,  695,  56  defendant  over  land  which  was  not  the 
L.  J.  Ch.  662,  668).    In  the  present  property  of  either  party. — ^A.  C. 
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PsBRT       was  deprived  of  the  use  and  benefit  of  his  said  dwelling-hoase,  and 
FrrisBowE.    was  put  to  great  expense,  to  wit  &c.,  in  procuring  and  removing  to 
another  residence  for  himself  and  his  family,  and  was  prevented 
from  carrying  on  his  business  &c. 

Plea  1,  to  the  1st  count.  That,  before  and  at  the  said  times  &c., 
defendant  was,  and  thence  hitherto  has  been,  and  still  is,  the 
occupier  of  a  certain  messuage  and  divers,  to  wit  150,  acres  of  land 
with  the  appurtenances,  situate  &c.,  and  that  defendant,  whilst  he 
was  such  occupier,  and  all  the  occupiers  for  the  time  being  &c.,  for 

[  *769  ]  the  full  period  of  thirty  years  next  before  the  first  *of  the  said  times 
when  &c.,  and  next  before  the  commencement  of  this  suit,  have 
respectively  actually  taken  and  enjoyed  as  of  right,  and  without 
interruption,  and  have  used  and  been  accustomed  to  actually  take 
&c.,  and  ought  to  have  actually  taken  &c.,  and  defendant,  occupier 
&c.,  still  of  right  ought  &c.,  for  himself  and  themselves,  occupiers 
&c.,  common  of  pasture  in,  upon  and  throughout  a  certain  close, 
situate  &c.,  called  the  Heath,  for  all  his  and  their  commonable 
sheep  levant  and  couchant  in  and  upon  the  said  messuage  &e., 
every  year  and  at  all  times  of  the  year,  as  to  the  said  messuage  &c. 
belonging  and  appertaining.  And,  because  the  said  dwelling-house 
in  the  first  count  mentioned,  at  the  said  several  times  when  &c.  in 
that  count  mentioned,  had  been  and  was  wrongfully  erected, 
standing  and  being  in  and  upon  the  said  close,  so  that  without 
breaking  and  entering  the  said  dwelling-house,  and  a  little  forcing 
and  breaking  open  the  said  doors  &c.,  in  the  said  first  count 
mentioned,  and  a  little  breaking  to  pieces  &c.  the  said  locks,  &c., 
and  pulling  down,  prostrating  and  destroying  the  said  chimneys, 
roof,  walls  &c.,  and  other  parts  &c.,  in  the  said  first  count 
mentioned,  and  a  little  pulling  down  &c.  the  said  fixtures  and  things 
of  plaintiff,  in  the  said  count  mentioned,  and  pulling  down, 
prostrating  and  demolishing  the  said  dwelling-house,  the  defendant 
could  not  have,  use  or  enjoy  his  said  common  of  pasture  in,  upon 
and  throughout  the  said  close  in  so  ample  and  beneficial  a  manner 
as  he  otherwise  might  and  would  and  ought  to  have  done, 
defendant,  at  the  said  several  times  when  &c.,  broke  and  entered 
&c.,  and  then  a  little  forced  and  broke  open  &c.  the  said  doors  &c., 
and  a  little  broke  to  pieces  &c.  the  said  locks  &c.,  and  pulled  down 

[  *760  ]  &c.  the  said  chimneys  &c.,  and  a  little  ^pulled  down  &c.  the  said 
fixtures,  &c.,  and  pulled  down,  prostrated  and  demolished  the  said 
dwelling-house,  and  in  so  doing  did  necessarily  and  unavoidably 
make  a  little  noise  &c.  in  the  said  dwelling-house,  and  necessarily 
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&c.,  continued  therein  making  sach  noise  &c.,  for  a  certain  reason-  Pbbbt 
able  space  of  time  &c.,  and  then  seized  and  took  the  materials  of  fitzbowb, 
which  the  said  dwelling-house  was  composed  Sui.f  and  carried  them 
to  a  certain  small  and  convenient  distance  in  that  behalf,  where  he 
left  the  same  for  the  use  of  the  plaintiff,  he  the  defendant  doing  no 
unnecessary  damage  to  the  plaintiff  on  the  occasions  aforesaid,  as 
he  lawfully  &c.  :  which  are  the  said  several  alleged  trespasses  &c. 
Verification  (i). 

2nd  plea,  to  the  Ist  count.  Prescribing  in  respect  of  an  enjoyment 
for  sixty  years ;  but  in  other  respects  not  differing  from  the  Ist  plea. 

8rd  plea,  to  the  1st  count.  Stating  a  seisin  in  fee  of  the 
messuage  &c.,  and  an  immemorial  prescription :  in  other  respects 
not  differing  from  the  Ist  and  2nd  pleas. 

Beplication  to  plea  1.  That  the  said  dwelling-house,  in  the  said 
first  plea  and  in  the  said  first  count  mentioned,  "  was,  at  the  said 
several  times  when  &c.,  in  the  said  first  plea  mentioned,  the 
dwelling-house  of  the  plaintiff,  and  in  the  actual  possession  and 
occupationof  the  plaintiff  and  his  family,  who  were,  at  the  said  several 
times  when  &c.,  in  the  said  first  plea  mentioned,  actually  present  in 
and  inhabiting  the  same  ;  and  that  the  said  defendant,  at  the  said 
several  times  when  &c.,  in  the  said  first  plea  mentioned,  with  force 
and  arms,  and  with  a  strong  hand  and  in  a  violent  manner,  broke 
and  entered  the  said  last  mentioned  dwelling-house  of  the  ^plaintiff,  [  *76i  ] 
and  committed  the  said  several  trespasses  in  the  said  first  count 
mentioned."    Verification. 

To  pleas  2  and  S,  the  like  replication. 

Demurrer  to  the  replication  to  plea  1,  assigning  for  cause,  among 
others,  that  the  replication  alleges  and  states  no  new  matter,  and 
ought  not  to  have  concluded  with  a  verification.  Joinder.  The 
replication  to  the  2nd  and  Srd  pleas  was  demurred  to  on  the  same, 
among  other,  grounds.    Joinder. 

The  2nd  count  of  the  declaration  stated  that  defendant,  on  &c., 
**  with  force  and  arms  expelled,  put  out  and  removed  the  plaintiff 
and  his  family  from  the  possession  and  occupation  of  a  certain  other 
dwelling-house  of  the  plaintiff,  situate"  &c.,  and  kept  them  so 
ejected  and  expelled  for  a  long  space  of  time,  to  wit  from  thence 
hitherto.  The  count  also  alleged  a  seizure,  damaging  and  con- 
version of  goods  (&c.,  being  in  the  dwelling-house.  By  means 
whereof  &c. :  averment  of  damage  nearly  as  in  the  first  count. 

(1)  The  plea  made  do  reference  to  the  averment  that  the  plaintiff's  family 
were  in  the  house. 
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PsRRT  Fleas  4  and  5,  to  the  2nd  count.    Prescribing  for  common  as 

FiTZHowE.  appertaining  to  the  messuage  See.,  in  respect  of  a  thirty  and  a 
sixty  years'  enjoyment,  and  justifying  as  in  the  6th  plea  (post). 
Verification. 

Flea  6,  to  the  2nd  count.  Stating,  as  in  plea  8,  an  immemorial 
prescription  for  common  over  the  close  called  the  Heath,  as 
appertaining  to  a  messuage  and  land  &c.  And  that,  because  the 
said  dwelling-house  in  the  said  last  count  mentioned,  before  and  at 
the  said  time  when  &c.  in  that  count  mentioned,  had  been,  and 
then  was,  wrongfully  and  unlawfully  erected,  standing  and  being  in 
and  upon  the  said  last  mentioned  close,  so  that  without  prostrating, 
pulling  down  and  removing  the  same  he  the  defendant  could  not 

[  •762 1  have,  use  or  enjoy  *his  said  last-mentioned  common  of  pasture  in, 
upon  and  throughout  the  said  last  mentioned  close  in  so  ample 
and  beneficial  a  manner  as  he  otherwise  might  and  would  and 
ought  to  have  done,  he  the  defendant,  at  the  said  time  when  Ac., 
pulled  down,  prostrated  and  removed  the  said  last  mentioned 
dwelling-house,  and  the  materials,  thereof  coming  and  arising  and 
of  which  it  had  been  composed  and  built,  then  took  and  carried  to 
a  certain  small  and  convenient  distance  in  that  behalf,  where  he 
left  the  same  for  the  use  of  the  plainti£f ;  "and  in  so  doing  he  the 
defendant  did  necessarily  and  unavoidably  expel,  put  out  and 
remove  the  plaintiff  and  his  said  family  from  the  possession  and 
occupation  of  the  said  last  mentioned  dwelling-house,  and  kept 
them  80  ejected  and  expelled  hitherto,*'  and  then  seized  and  took 
the  said  goods  and  chattels  &c.,  being  in  the  said  last  mentioned 
dwelling-house,  and  carried  them  to  a  certain  other  small  and  con- 
venient distance  where  he  left  them  &c.,  and  in  so  doing  he  did 
necessarily  and  unavoidably  a  little  break  &c.  the  said  goods  and 
chattels  he,  defendant,  doing  no  unnecessary  damage  to  plaintiff  on 
the  occasion  last  aforesaid,  as  he  lawfully  &c.  Which  said  expelling 
&c.  (enumerating  the  trespasses)  are  the  said  several  alibied 
trespasses  &c.    Verification. 

Replication  to  pleas  4  and  5,  tendering  issue  on  the  enjoyment 
alleged  in  those  pleas  respectively  ;  on  which  issue  was  joined. 

To  plea  6.  "  That,  long  before  the  said  time  when  &c.  in  tiie 
said  2nd  count  mentioned,  and  before  the  said  messuage  and  land 
in  the  said  6th  plea  mentioned  came  to  the  defendant,  to  wit  on'* 
&c., ''  one  Bichard  Howe  was  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  last  mentioned  messuage  and  land,  and  was  the  occupier 

[  *7ft8  ]      *of  the  same,  and,  being  so  seised  and  such  occupier  as  aforesaid. 
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he  the  said  B.  H.  did  then,  to  wit  on  "  &c.,  **  give  and  grant  to  the       Psbrt 

said  plaintiff  leave  and  licence  to  shut  in,  fence  off  and  inclose    fitzh'owb. 

from  the  said  close  in  the  said  6th  plea  mentioned  a  certain  part, 

to  wit  60  poles,  thereof,  and  to  erect  and  build  a  dwelling-house  and 

other  buildings  on  the  said  part,  to  wit  the  said  60  poles ;  and  that 

the  said  plaintiff  did,  by  and  in  pursuance  of  such  leave  and  licence, 

afterwards,  and  before  the  said  time  when  &c.  in  the  said  6th  plea 

mentioned,  shut  in,  fence  off  and  inclose  from  the  said  close  in  the 

said  6th  plea  mentioned  the  said  part,  to  wit  the  said  60  poles,  and 

erected  and  built  thereon,  to  wit  on  the  said  part  so  enclosed  as 

aforesaid,  the  said  dwelling-house  in  the  said  2nd  count  and  in  the 

said  6th  plea  mentioned,  and  in  so  shutting  in,  fencing  off  and 

inclosing  the  said  part,  to  wit  the  said  60  poles,  and  erecting  and 

building  the  said  dwelling-house  in  the  said  6th  plea  mentioned, 

did  necessarily  lay  out  and  expend  divers  large  sums  of  money, 

amounting  in  the  whole  to  divers  to  wit  500  pounds."    Averment : 

"  that  the  said  messuage  and  land  in  the  said  6th  plea  mentioned, 

and  the  estate  and  interest  of  the  said  B.  H.  of  and  in  the  same 

after  the  giving  of  such  leave  and  licence  as  aforesaid,  and  after  the 

said  part  was  so  shut  in,  fenced  off  and  inclosed  as  aforesaid,  and 

after  the  said  money  was  so  expended  in  that  behalf  as  aforesaid, 

came  to  and  vested  in  defendant,  and  is  the  messuage  and  land,  and 

the  estate  and  interest,  in  respect  of  which  the  defendant  claims 

such    right    of  common    as  in   the   said   6th   plea  is  alleged." 

Verification. 

Demurrer  to  the  replication  to  plea  6,  alleging  (among  many 
other  grounds)  that  the  leave  and  licence  could  "^be  granted  only  by  [  *764  ] 
deed,  and  no  deed  is  stated  nor  profert  made  ;  that  the  license,  as 
pleaded,  is  void  in.  law ;  that  Bichard  Howe  is  not  shown  to  have  had 
any  right  of  common  or  other  easement  on  any  part  of  the  close 
mentioned  in  the  plea  at  the  time  of  granting  the  supposed  leave 
and  license ;  and  that  the  replication  argumentatively  denies  that 
defendant,  at  the  time  when  &c.,  had  right  of  common  on  the  part 
of  the  close  fenced  in  by  plaintiff.    Joinder. 

The  demurrers  were  argued  in  Easter  Term,  1845  (i). 

Gunning,  for  the  defendant : 

The  first  three  pleas  and  the  last  are  well  pleaded;  and  the 
replication  is  no  answer. 

(1)  April  25th  and  29th.    Before  Lord  Denman,  Ch.  J.,  Patteson,  Williams, 
and  Wightman,  JJ. 
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Prrrt  (Lobd  Dekhan,  Gh.  J. :  Can  yon  maintain  pleas  which  justify 

FiTKHowK.    palling  down  a  houBe  in  which  the  plaintiff  and  his  family  were, 
without  alleging  a  previous  notice  to  them  to  go  out?  (i).) 

No  trespass  affecting  the  person  is  complained  of.  As  to  the  first 
set  of  demurrers :  the  plaintiff,  by  his  replication,  admits  that  the 
dwelling-house  mentioned  in  the  first  count  and  first  three  pleas 
was  wrongfully  erected  on  land  over  which  the  defendant  had  right 
of  common.  That  was  a  nuisance,  which,  on  general  principles, 
the  party  injured  might  abate,  whether  consisting  in  a  house,  a 
hedge  or  any  other  obstruction:  Penruddock's  case (2),  BaUn'$ 
case  (3),  Rex  v.  RoseweU  (4),  8  Bla.  Com.  5,  Book  8,  c.  1,  §  4.  The 
replication  adds  nothing  material  to  the  complaint  in  the  first  count. 

[  *765  ]  It  alleges  that  the  defendant,  at  the  ^times  when  &c.,  "  with  force 
and  arms,  and  with  a  strong  hand  and  in  a  violent  manner,  broke 
and  entered"  the  dwelling-house.  If  it  was  intended  by  these 
words  to  impute  a  forcible  entry  made  punishable  by  statute,  the 
words  ''  against  the  form  of  the  statute  "  are  wanting ;  if  a  forcible 
entry  at  common  law,  the  averments  fall  short  of  the  legal  descrip- 
tion, as  appears  from  Rex  v.  Wilson  {b).  [He  also  referred  to 
2  Hawk.  P.  C.  29(6),  Dalt.  Just.  208(7),  c.  80,  Taylor  v.  Cafe  (8), 
Taunton  v.  Costar  (9),  Turner  v.  MeymoU  (lO)^  and  Newton  v.  Ear- 
land  (11).] 

[  766  ]  The  replication  to  plea  6  is  bad,  first,  because  it  does  not  show 

that  Howe,  at  the  time  of  the  alleged  grant  to  the  plaintiff,  had  any 
right  in  the  common.  Secondly,  if  he  was  a  commoner,  and,  as 
such,  could  give  the  licence  relied  upon  (which  is  questionable: 
Monk  V.  Butler  (12),  the  licence  ought  to  have  been  granted  by  deed, 
since  it  is  supposed  that  a  freehold  interest  in  the  land  passed: 

[  *767  ]  Monk  V.  Butler  (12),  Hewlins  v.  Shippam  (13),  ^WcUlis  v.  Harrison  (u), 
and  Wood  v.  Leadbitter(i6),  where  preceding  cases  are  discussed 
and  explained,  and  the  authority  of  TayUr  v.  Waters  (16)  is  denied. 
That  being  so,  the  replication  ought  to  have  shown  that  there  was 
a  deed,  and  made  profert  of  it . 

(1)  This  objection  was  stated,  among  (8)  1  B.  R  706  (3  T.  R.  292).  Judg- 
others,  in  the  points  for  argument  ment  affirmed  in  Ex.Ch.  1  H.  BL  90b. 
delivered  by  the  plaintiff.     [See  Daviea         (9)  4  E.  R.  481  (7  T.  E.  431). 

V.  Williams  (1851)  16  a  B.  546.]  (10)  25  E.  E.  612  (I  Bing.  158). 

(2)  5  Co.  Eep.  100  b.  (11)  56  E.  E.  488  (1  Man.  &  G.  64-1). 

(3)  9  Co.  Eep.  53  b.  (12)  Cio.  Jac.  574.  575. 

(4)  2  Salk.  459.  (13)  31  E.  E.  757  (5  B.  &  C.  221). 

(5)  4  R  E.  694  (8  T.  E.  357).  (14)  61  E.  E.  715  (4  M.  &  W.  538). 

(6)  7th  ed.  B.  i.  c.  64.  (15)  13  M.  &  W.  838. 

(7)  P.  268,  in  ed.  1665.  (16)  18  E.  E.  499  (7  Taunt  374). 
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{O'MaUey,  contra,  admitted  this  to  be  so,  provided  a  deed       Pkrbt 
vrere  necessary.)  Fitzhowb. 

Farther,  the  right  of  soil  is  distinct  from  the  right  of  common, 
Com.  Dig.  Common  (H) ;  and  the  replication  does  not  show  that 
Howe  had  any  interest  in  the  common,  or  that  such  interest  passed 
from  him  to  the  plaintiff.  And  again,  even  if  that  were  otherwise, 
the  parol  licence  (assuming  such  licence  to  be  valid)  would  have 
determined  when  Howe  died  and  the  land  vested  in  another :  WaUis 
V.  Harrison  (i).  Such  a  licence,  though  acted  upon,  was  revocable. 
Cocker  v.  Cowper  (2),  and  was  revoked  by  the  change  of  proprietors. 

O'MaUey,  contra  : 

The  replication  to  plea  1  is  good.  The  claim  by  a  commoner  to 
enter  upon  a  dwelling-house,  as  appears  to  have  been  done  in  this 
case,  is  unprecedented.  First,  the  right  to  abate  is  not  clearly 
shown.  Secondly,  the  right  could  not  be  exercised  on  a  dwelling- 
house  occupied  by  a  family,  without  notice  to  them.  Thirdly,  the 
right,  if  it  existed,  being  exercised  in  a  violent  manner,  was  unlaw- 
fully exercised.  "  Abatement,"  as  Etbb,  Ch.  J.  observes,  in  Kirhy 
V.  Sadgrove  (3), "  ought  to  be  allowed  in  very  few  cases ;  for  the  abator 
is  judge  in  his  own  cause."  And,  as  appears  from  the  same  case, 
and  from  Sadgrove  v.  Kirby  (4)  in  *this  Court,  the  assumption  [  •768  ] 
of  right  will  be  looked  at  with  peculiar  strictness  where,  if  it  be 
used  unwarrantably,  the  original  state  of  things  cannot  be  restored. 
Supposing  that,  under  different  circumstances,  the  plaintiff  here 
could  not  have  brought  trespass  on  the  ground  of  right  in  himself, 
yet  there  is  no  authority  by  which  the  defendant  can  justify 
such  an  entry  as  appears  by  these  pleadings.  The  dictum  of 
Hawkins,  that  at  common  law  a  party  might  retake  possession 
of  his  own  land  by  force,  was  treated  as  doubtful  by  Lord 
ExNYON  in  Rex  v.  Wilson  (6).  And  in  none  of  the  cases  where  a 
retaking  without  authority  of  law  has  been  held  justifiable  was 
there  a  real  forcible  entry.  [He  referred  to  Turner  v.  Mey- 
wiott(6),  Taylor  v.  Cole  {7),  Taunton  v.  Co«tor  (8),  and  Butchei'  v. 
Butcher  (9).] 

(1)  61  E.  B.  715  (4  M.  &  W.  538).  (5)  4  B.  B.  694  (8  T.  B.  364). 

(2)  40  B.  B.  626  (1  Gr.,  M.  &  B.  (6)  25  B.  R  612  (1  Bing.  158). 
418  ;8.a6  Tyr.  103).  (7)  1  B.  B.  706  (3  T.  B.  292). 

(3)  3  B.  B.  239  (1  Bos.  &  P.  13,  18).  (8)  4  B.  B.  481  (7  T.  B.  431). 

(4)  3  B.  B.  239  (6  T.  B.  483).  (9)  31  B.  B.  237  (7  B.  &  C.  399). 
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Pbbbt  (Wiohtman,  J.:  Can  the  replication,  here,  that  the  defendant 

FiTZHowK.    ''  ^"^i^h  torce  and  arms,  and  with  a  strong  hand  and  in  a  violent 
[  769  ]       manner,  broke  and  entered,"  make  that  a  trespaBs  which  did  not 
appear  to  be  so  before  ?) 

It  shows  that  the  act  done  was  an  offence  within  the  statates  of 
forcible  entry. 

(WiOHTMAN,  J. :  Ought  not  the  plaintiff  to  have  new  assigned,  as 
is  suggested  by  Buller,  J.  in  Taylor  v.  Cole  ?  (i).) 

The  replication  here  is  like  a  replication  of  abuse.  The  plaintiff 
says  that,  if  the  defendant  had  a  right  to  abate  the  alleged  nuisance, 
he  had  no  right  to  do  it  with  violence  and  a  strong  hand. 

(WiOHTMAN,  J. :  If  the  plaintiff  had  at  once  demurred  to  the  first 
plea,  would  it  have  been  maintainable  or  not  ?) 

It  might  depend  upon  the  question  whether  or  not  the  allegations 
unanswered  in  the  plea  were  introduced  prematurely  in  the  declara- 
tion. But  the  plaintiff,  in  replying,  was  at  liberty  to  answer  the 
plea  as  if  those  allegations  in  the  first  count,  which  denote  criminal 
violence,  had  been  mere  matter  of  aggravation,  and  to  reply  the 
illegal  violence  and  the  presence  of  the  plaintiff's  family  as  facts 
excluding  the  defence  offered  by  the  plea.  It  must  then  be  deter- 
mined, upon  the  matter  appearing  by  the  whole  record,  whether 
the  defendant  exercised  a  right  of  abating  in  a  manner  forbidden 
by  the  statutes.  And  on  this  point  Hillary  v.  Gay  (2)  and  Newtm 
V.  Harland  (s)  are  decisive.  The  words,  ''  with  a  strong  hand,"  of 
themselves  import  undue  force,  and  differ  in  this  respect  from  the 
common  words  "  ri  et  annisJ"  Such  was  the  opinion  of  Lawrence,  J. 
in  Rex  v.  Wilson  (4).  It  is  sufficient,  however,  that  the  replication 
[  *770  ]  here  states  the  trespasses  *to  have  been  conmiitted  when  the  dwell- 
ing-house was  ^'in  the  actual  possession  and  occupation  of  the 
plaintiff  and  his  family,"  "actually  present  in  and  inhabiting  the 
same,"  and  no  previous  notice  to  them  appears.  It  has  been  said 
that  a  horse  cannot  be  taken  to  the  pound  as  damage-feasant  when 
a  rider  is  on  his  back:  Storey  v.  Robinson  (5) ;  on  the  same  principle 
a  man  may  abate  a  nuisance  without  legal  process,  but  not  so  as 

(1)  1  E.  E.  706  (3  T.  E.  297).  (4)  4  E.  E.  694  (8  T.  B-  862). 

(2)  6  Car.  &  P.  284.  (5)  3  E.  E.  157  (6  T.  E.  138). 

(3)  66  E.  E.  488  (1  Man.  &  G.  644). 
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to  risk  breaking  the  peace  by  a  personal  collision.    The  law  on       Pbbbt 
these  subjects  may  be  collected  from  2  Bac.  Abr.  tit.  Distress,    fitzhowb. 
(B)  (F)  (1),  Sunbolfy.  Alford  (2)  and  Collins  v.  Renison  (3). 

(LoBD  Denman,  Gh.  J. :   In  the  last  case  the  act  was  a  direct 
trespass  to  the  person.) 

The  judgments  of  the  Court  maintain  the  general  doctrine  now 
contended  for.  Whether  the  want  of  defence  here  be  apparent  on 
the  plea  or  on  the  whole  record  after  replication,  the  plaintiff  is 
entitled  to  judgment  on  this  point. 

(Pattbson,  J. :  The  second  count  does  not  aver  that  the  plaintiff's 
family  were  in  the  house.) 

The  6th  plea  admits  that  the  defendant  pulled  down  the  dwelling- 
house,  and,  in  so  doing,  did  necessarily  ''  expel,  put  out  and  remove 
the  plaintiff  and  his  said  family  from  the  possession  and  occupa- 
tion" of  it.  If  this  means  only  that  the  family  were  kept  out, 
the  required  allegation  is  certainly  not  made;  but  the  words  clearly 
imply  more :  and  expelling,  in  the  sense  of  merely  precluding  from 
entrance,  does  not  apply  where  the  house  has  ceased  to  exist. 

As  to  the  replication  to  plea  6 :  assuming  the  plea  to  be  good, 
the  replication  is  a  sufficient  answer.  The  ^argument  founded  on  [  •zn  ] 
WallU  V.  Harrison  (4)  is  that  Howe  might  have  revoked  the  licence 
granted  to  the  plaintiff  by  conveying  the  land  to  some  one  else,  and 
that,  consequently,  it  was  revoked  when  the  land  devolved  upon 
the  defendant.  But  here  the  licence,  though  by  parol,  was  not 
revocable.  Wood  v.  Leadbitter  (5)  and  other  cases,  showing  that 
a  party  cannot  grant  licence  to  have  an  easement  over  his  land 
without  deed,  are  not  disputed.  But  this  was  not  the  granting  of 
an  easement  over  Howe's  land  ;  for  it  does  not  appear  that  either 
Howe  or  the  plaintiff  had  any  interest  in  the  soil  of  the  close :  it 
was  merely  the  relinquishment  of  a  right  which  Howe  enjoyed 
over  a  particular  subject-matter,  not  land.  And,  where  the  licence 
is  for  an  easement  which  is  not  to  be  enjoyed  on  the  licensor's 
land,  the  grant  need  not  be  by  deed.  [He  referred  to  Winter  v. 
Brockwell  (6),  Liggins  v.  Inge  (7),  Bridges  v.  Blanchard  (s).  Gale  on 

(1)  Pp.  696,  707,  708,  7th  ed.  (5)  67  E.  E.  831  (13  M.  &  W.  838). 

(2)  49  E.  E.  593  (3  M.  &  W.  248).  (6)  9  E.  E.  454  (8  East,  308). 

(3)  Sayer's  Eep.  138.  (7)  33  E.  E.  615  (7  Bing.  682). 

(4)  51  E.  E.  715  (4  M.  &  W.  538).  (8)  40  E.  E.  362  (I  Ad.  &  EI.  536). 


6S6  1846.    Q.  B,    8  Q.  B.  771—774.  [r.il 

Pkbrt       EasementB,  p.  20  (part  1,  c.  8,  s.  1)  (i),  Harvey  v.  ReyruMs  it), 
FiTSBowE.     Wood  V.  Manley  (8),  Ma$on  v.  Hill  (4),  and  Kirby  v.  Sadgrovt  (5).] 

[  772  ]  Gunning^  in  reply : 

As  to  the  observation  that  the  plaintiff's  family  were  on  the 

premises  and  had  no  notice,  the  averments  as  to  the  family  in 

the  declaration  are  mere  matter  of  aggravation,  and  the  defendant 

was  not  called  upon  to  answer  them  at  all :  note  (8)  to  Earl  of 

[  •778  ]       *  Manchester  v.  Vale  (6). 

(LoBD  Denman,  Ch.  J. :  It  is  not  alleged  that  the  defendant  knew 
whether  any  person  was  on  the  premises  or  not.) 

Kirby  v.  Sadgrove  (6)  decides  only  that  a  commoner  most  not 
prejudice  the  lord's  right  in  the  soil  for  the  purpose  of  removing 
something  which  may  be  an  injury  to  his  own  right  of  common. 
Collins  V.  Renison  (7)  was  a  case  of  direct  injury  to  the  person ; 
and,  if  the  party  injured  was  trespassing  on  the  defendant's 
premises,  the  act  done  (throwing  him  down  from  a  ladder  which 
he  had  placed  there)  was  not  calculated  to  remove  him  from  the 
premises.  Storey  v.  Robinson  (8),  where  the  horse  was  distrained 
damage  feasant  while  ridden  by  the  plaintiff,  was  also  a  case  of 
direct  violence  against  the  person.  This  case,  and  Field  v. 
Adames  (9)  and  Sunbolf  v.  Alford  (lo),  proceeded  upon  the  principle 
since  affirmed  in  Newton  v.  HarUmd  (ii)^  but  do  not  affect  the 
present  case.  And  the  objection  to  summary  process  as  tending 
to  personal  collision  is  regarded  strictly  by  the  Courts,  as  appears 
from  Bunch  v.  Kennington  (12)  and  Wagstaff  v.  Clack  (13).  The 
general  authority  of  a  commoner  to  abate  inclosures  which  inter- 
fere with  his  right  is  confirmed  by  ArUtt  v.  EIU9  (14).  As  to  the 
alleged  license  from  Howe ;  Winter  v.  BrockweU  (15)  and  Uggins  v. 
[  •774  ]  Inge  (16),  where  the  licensor  *merely  assented  to  the  doing  of  some- 
thing on  the  licensee's  own  land,  bear  no  analogy  to  this  ca&e, 
where  the  soil  affected  by  the  license  was  not  Howe's,  and  doee  not 

(1)  7tli  ed.,  p.  26.  (12)  1  a  B.  679. 

(2)  12  Price,  724.  (13)  2  Harriflon's  Digest,  2468,  3id 

(3)  62  B.  R  271  (11  Ad.  &  EL  34).  ed.    The  statement  is  as  follows  :**  A 

(4)  39  K.  B.  3M  (5  B.  &  Ad.  1).  horse  may  be  distrained  (iama^/eaAtiil. 

(5)  3  B.  B.  239  (1  Bo&  &  P.  13).  although  he  is  led  by  a  penon  at  the 

(6)  1  Wms.  Saimd.  28  c.  6ih  ed.  time."     Wagstaff  y.  Clack,  Cambridge 

(7)  Sayer's  Bep.  138.  Summer  Assizes,  1826,  MS. 

(8)  3  B.  B,  137  (6  T.  B.  138).  (14)  31  B,  B.  214  (7  B.  *  0.  346). 

(9)  64  B.  B.  667  (12  Ad.  &  El.  649).  (16)  9  B.  B.  464  (8  East,  306). 

(10)  49  B.  B.  693  (3  M.  &  W.  348).  (16)  33  B.  B.  616  (7  Bing.  682). 

(11)  66B.B.  488  (1  Man.  &G.644). 
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appear  to  have  been  that  of  his  licensee.  In  Harvey  v.  Reynolds  (i)  Psbby 
neither  party  had  any  property  in  the  soil ;  the  Court  appears  to  fitzhowr. 
have  thought  that  a  license  by  deed  was  not  necessary,  and  that 
the  plain tifif's  conduct  was  a  virtual  assent  to  the  defendant's 
encroachment.  That  case,  if  rightly  decided,  does  not  govern  the 
present,  where  no  act  implying  assent  has  been  done  by  the  defen- 
dant.   Wood  V.  Manley  (2)  also  di£fers  essentially  in  its  circumstances 

from  the  present  case. 

Cur.  adv.  vtdt. 

Lord  Denman,   Gh.  J.,  in  this  Term   (May  7th),  delivered  the 
judgment  of  the  Court: 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiff  in  which  he  and  his  family  were 
inhabiting  and  actually  present  at  the  time,  and  pulling  down  and 
demolishing  it.  There  was  a  second  count  for  an  expulsion  of  the 
plaintiff  and  his  family.  (His  Lordship  then  stated  the  material 
parts  of  the  subsequent  pleadings,  and  continued  as  follows.) 

With  respect  to  the  replications  to  the  three  pleas  to  the  first 
count,  it  is  to  be  observed  that  the  only  addition  they  make  to  the 
statement  in  the  declaration  is,  that  the  defendant  **  with  a  strong 
hand  and  in  a  violent  manner  "  broke  and  entered  the  house  and 
committed  the  trespass. 

The  question  substantially  turns  upon  the  validity  of  the  pleas ; 
for  the  replications  do  not  state  that  the  defendant  *used  more  [  *775 } 
force  than  was  necessary,  or  that  he  came  armed  or  with  numbers 
of  people,  or  used  threats  or  menaces;  and  the  allegation,  that 
the  defendant  with  a  strong  hand  and  in  a  violent  manner  com- 
mitted  the  trespasses,  does  not  really  alter  his  case  as  stated  in  the 
declaration,  or  carry  it  farther  and  convert  that  into  a  trespass 
which  would  not  otherwise  be  a  trespass. 

In  order  to  determine  the  validity  of  the  pleas,  it  is  to  be 
considered  whether  the  defendant  could  lawfully  pull  down  the 
plaintiff's  dwelling-house  (he  and  his  family  being  in  it  at  the 
time)  because  it  had  been  wrongfully  erected  upon  a  place  over 
which  the  defendant  had  a  right  of  common,  and  which  right  was 
wrongfully  infringed  by  the  erection  of  the  house. 

There  is  no  doubt,  as  a  general  rule,  that  a  person  who  is  injured 
by  a  private  nuisance  may  abate  it.     In  Jenkins's  Centuries,  260  (3), 

(1)  12  Price,  724.  (3)  Cent.  6,  Case  57. 

(2)  52  B.  K.  271  (11  Ad.  &  EL  34). 
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Pjcrrt  Penmddock's  case  (i),  and  James  v.  Hay  ward  (2),  it  is  said  that,  if  a 
.FiTZHowB.  house  be  erected  to  the  nuisance  of  another,  it  may  be  abated,  but 
that  no  more  is  to  be  pulled  down  than  is  necessary,  and,  therefore, 
if  part  only  of  the  house  be  a  nuisance,  that  part  only  shall  be 
pulled  down.  In  the  case  of  Rex  v.  Rosewell  (a),  which  was  much 
relied  upon  in  the  argument,  the  Court  held,  in  conformity  with 
the  older  authorities,  that,  if  a  person  builds  a  bouse  so  near  that 
of  another  that  it  stops  his  lights  or  shoots  water  upon  his  house, 
the  person  injured  may  enter  upon  the  owner's  soil  and  puU  it 
down.  The  case  of  a  commoner  falls  within  the  general  rule; 
and,  if  there  be  any  erection  upon  the  place  over  which  he  has 
[  *776  ]  the  right,  and  which  ^prevents  his  exercising  it,  he  may  abate 
it  so  far  as  is  necessary  for  the  exercise  of  his  right :  Mason  v. 
Casar  (4),  Arlett  v.  EUis  (5). 

No  case  has  been  found  which  establishes  any  distinction  arising 
from  the  nature  of  the  building  which  obstructs  the  exercise  of  a 
right ;  and,  therefore,  it  may  be  assumed  that  the  pulling  down  a 
house,  provided  no  person  be  in  at  the  time,  may  be  justified,  as 
much  as  the  pulling  down  a  bam  or  any  other  building. 

In  this  case,  however,  the  declaration  expressly  alleges  that  the 
plaintiff  and  his  family  were  in  the  house  at  the  time  when  it 
was  pulled  down ;  and  the  question  is  whether  that  circumstance 
renders  the  pulling  down  unlawful.  No  express  authority  on  this 
point  is  to  be  found :  but  it  is  said  that  the  law  respecting  distresses, 
in  which,  as  in  the  abatement  of  a  nuisance,  the  party  injured 
takes  the  remedy  into  his  own  hands,  affords  an  analogy  by  which 
we  ought  to  be  guided.  The  law  certainly  forbids  the  distraining 
a  horse  on  which  a  man  is  riding,  or  tools  which  he  is  using,  on 
account  of  the  imminent  risk  of  a  breach  of  the  peace  taking  place 
if  such  a  distress  be  made.  Surely  the  risk  of  a  breach  of  the 
peace  is  much  more  imminent  in  the  case  of  pulling  down  a  house 
in  which  persons  actually  are  at  the  time.  It  is  obvious  that  the 
act  done  is,  under  such  circumstances,  probably  dangerous  to 
human  life,  and  calculated  in  the  highest  degree  to  excite  violence 
and  breach  of  the  peace.  The  law  will  not  permit  any  man  to 
pursue  his  remedy  at  such  risks:  and  therefore  we  think  it 
unnecessary  for  the  plaintiff  to  show  that  there  was  an  actaal 
[  *777  ]       breach  of  the  peace :  and  the  imminent  "^risk  of  it  is  sufficiently 

(1)  5  Co.  Rep.  100  b.  (4)  2  Mod.  65. 

(2)  1  (W.)  Jones,  221.  222.  (6)  31  E.  B.  214  (7  B.  &  C.  346). 

(3)  2  Salk.  459. 
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shown  by  the  averment  in  the  declaration  that  the  plaintiff  was       Psrbt 
in  his  own  house  at  the  time  when  the  defendant  committed  the    fitzhowk 
act  complained  of. 

It  was  argued  that  the  plea  contains  no  averment  of  notice  to 
the  plaintiff,  or  demand  that  he  would  himself  abate  the  nuisance : 
but  we  do  not  think  it  necessary  to  say  any  thing  on  that  head,  our 
opinion  being  that,  for  the  reasons  already  given,  the  three  pleas 
to  the  first  count  are  insufficient,  and  that  the  plaintiff  is  entitled 
to  judgment  on  the  demurrer  to  the  replications  to  those  pleas. 

With  respect  to  the  replication  to  the  sixth  plea  to  the  second 
count :  the  plaintiff,  admitting  the  facts  stated  in  the  plea,  says 
that  a  former  owner  of  the  defendant's  messuage  gave  the  plaintiff 
leave  to  build  the  house.  Several  objections  are  made  to  this  repli- 
cation, the  principal  being  that  the  former  owner  had  no  right 
'to  give  such  permission,  to  be  exercised  in  alieiio  solo,  and  that 
the  licence,  not  being  stated  to  be  by  deed,  would  be  inoperative 
to  bind  the  defendant,  if  even  it  would  bind  the  party  who  gave  it. 
The  cases  of  Winter  v.  Brockivell  (i)  and  Harvey  v.  Reynolds  (2) 
were  relied  upon  on  the  part  of  the  plaintiff.  The  latter  case  was 
most  in  point,  as  it  was  the  case  of  one  commoner  giving  licence  to 
another  to  make  an  encroachment  upon  the  common,  which  licence 
was  pleaded  to  an  action  on  the  case  for  a  disturbance  of  the 
plaintiff's  right  of  common. 

It  is  not  necessary  to  consider  what  the  effect  of  a  parol  licence 
would  be  against  the  person  granting  it ;  *for  it  is  here  pleaded       t  *7^®  ] 
against  a  subsequent  owner  in  fee,  as  running  with   land  and 
binding  the  inheritance. 

In  Winter  v.  Brockivell  (i)  and  Harvey  v.  Reynolds  (2)  the  licence 
was  set  up  against  the  party  who  gave  it ;  but  we  are  not  aware  of 
any  case  in  which  it  has  been  held  that  such  a  parol  licence  would 
bind  the  inheritance  and  run  with  the  land.  On  the  contrary,  it  is 
laid  down  in  Sheppard's  Touchstone,  281,  that  ^*  licence,  or  liberty, 
cannot  be  created  and  annexed  to  an  estate  of  inheritance  or  free- 
hold without  deed."  In  Monk  v.  Butler  (3)  it  was  held  that  a 
licence  by  a  commoner  must  be  by  deed ;  and  the  same  opinion 
was  expressed  by  the  Court  in  Hoskins  v.  Robins  (4).  The  right 
claimed  by  the  plaintiff  in  the  present  case  as  against  the  defen- 
dant is  for  a  freehold  interest,  if  any,  which  could  only  pass 
by  deed. 

(1)  9  R.  R.  464  (8  East,  308).  (3)  Cro.  Jac.  574. 

(2)  12  Price,  724.  (4)  2  Saund.  323,  328. 
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Perbt  Upon  this  point  the  case  of  Hewlins  v.  Shippam  (i)  is  a  leading 

FiTZHowK.    authority,  in  which  all  the  cases  upon  the  subject  are  considered 
and  in  which  it  was  so  decided. 

We  are  therefore  of  opinion  that  the  replication  to  the  sixth 
plea  to  the  last  count  is  bad;  and  are  therefore  to  consider 
whether  that  plea  itself  is  good.  It  justifies  the  expelling,  patting 
out  and  removing  the  plainti£f  and  his  family  from  the  house,  and 
also  the  taking  his  goods  and  chattels  out  of  it  to  a  certain  distance, 
by  the  same  right  of  common,  and  avers  that  for  that  purpose  the 
defendant  pulled  down  the  house,  and  in  so  doing  necessarily  and 
unavoidably  expelled  and  put  out  the  plaintiff ;  which  justificatioD 
is  not  good,  according  to  what  we  have  already  said,  if  an  actual 
I  •779  ]  expulsion  of  them  *by  force  at  the  time  is  intended.  The  words 
"ejected,"  "expelled,"  "put  out,"  and  "removed"  may  be  said 
to  be  satisfied,  under  some  circumstances,  by  proof  that  the  house 
was  destroyed  in  their  absence,  and  by  their  being  prevented  from 
returning  to  it  and  re-entering  it  because  on  attempting  to  do  bo 
they  found  that  it  existed  no  longer  as  a  habitable  house.  But,  in 
the  present  case,  looking  at  the  language  of  the  plea  itself,  this 
would  be  a  forced  construction ;  and  the  natural  meaning  of  the 
words  is  that  the  pulling  down  and  expelling  were  contemporaneous. 
If  so,  the  same  arguments  that  have  been  held  fatal  to  the  first  set 
of  pleas  will  also  prove  this  to  be  bad  in  law. 

Judgment  for  plaintiff. 


,  Iff;  BODLEY  V.  BEYNOLDS  (2). 

April  17,  21.  ^   ' 

(8  Q.  B.  779—780 ;  S.  C.  15  L.  J.  a  B.  219 ;  10  Jur.  310.) 


[779] 


In  trover,  damages  may  be  given  in  respect  of  special  damage,  besides 
the  value  of  the  goods  converted,  if  special  damage  be  laid  in  the 
declaration. 

As  where,  in  trover  for  carpenter's  tools,  special  damage  was  ]aid  in 
respect  of  the  plaintiff,  a  carpenter,  being  hindered  from  working. 

Tbover  for  goods  and  chattels,  to  wit  ten  saws,  ten  planes,  &c. 
(other  carpenter's  tools).  After  alleging  the  conversion,  the 
declaration  proceeded  as  follows.  ''By  means  whereof  the 
plaintiff  was  prevented  from  working  at  his  trade  of  a  carpenter 
for  a  long  time,  to  wit  from  thence  hitherto,  the  said  goods  and 

(1)  31  B.  E.  757  (6  B.  &  C.  221).  6  E.  &  B.  789,  25  L.  J.  Q.B.  H8;  snd 
See  McMajituT.  Cooke  (1887)  35  Ch.  D.  see  France  v.  Oaudet  (1871)  L.  B,  6 
695,  56  L.  J.  Ch.  668.— A.  C.  Q.  B.  206,  40  L.  J.  Q,  B.  121.-A.  C. 

(2)  Approved  in  Wood  v.  Bell  (1856) 
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chattels  being  the  working  tools  and  implements  of  trade  of  the      Bodlby 
plaintiff;   and  was  and  is,   by  means  of  the  premises,  greatly    rbtnolds. 
impoverished.    To  the  plaintiff's  damage  of  lOOL"  &c. 

Flea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  London  sittings 
after  last  Term,  a  verdict  was  found  for  the  plaintiff.  It  appeared 
that  the  value  of  the  goods  taken  ^was  lOZ. :  but  some  proof  was  [  ^ito  ] 
given  that  the  plaintiff  had  suffered  hindrance  in  his  work  from 
want  of  the  tools ;  and  the  Lord  Chief  Justice  told  the  jury  that 
they  might,  if  they  thought  right,  give  damages  also  for  the 
detaining.    The  jury  found  20Z.  damages. 

In  this  Term  (i), 

Allen,   Serjt.   moved  for   a  new  trial,  or  that  the  damages 
might  be  reduced  to  101. : 

The  gist  of  the  action  is  conversion :  till  that  has  taken  place  no 
damage  is  suffered :  the  measure  therefore  of  the  damages  is  the 
value  of  what  is  converted.  That  was  laid  down  by  Pollock,  G.  B., 
in  a  late  case,  at  Nisi  Prius.  The  language  of  Tindal,  Gh.  J.  in 
Moon  V.  Raphael  (2)  points  to  the  same  doctrine. 

(Pattbson,  J.  referred  to  Davis  v.  Oswell  (8).) 

LoBD  Denman,  Gh.  J. : 

We  will  confer  with  the  other  Judges. 

Cur.  adv.  vult. 

Lord  Denman,  Gh.  J.,  on  a  subsequent  day  of  the  Term  (April  21), 
delivered  the  judgment  of  the  Gourt  : 

In  this  case  we  think  there  should  be  no  rule.  The  Lord  Ghibf 
Baron,  to  whom  we  have  spoken,  says  that  he  must  have  been 
misunderstood.  Where  special  damage  is  laid  and  proved,  there 
can  be  no  reason  for  measuring  the  damages  by  the  value  of  the 
chattel  converted. 

Rvle  refused. 

(1)  April  17th.    Before  Lord  Den-  (2)  2  Bing.  N.  C.  310. 

man,  Ch.  J.,  Patteson,  Williams  and         (3)  48  B.  £.  850  (7  Car.  &  P.  804). 
Wightman,  JJ. 
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iw«.       OLIVERSON  AND  Another  v.  BRIGHTMAN  and  Others. 
^P2L^^'  THOMAS  BOLD  and  Another  v.  EOTHERAM. 

^  ^®^  ^  (8  Q.  B. '781— 810 ;  S.  C.  16  L.  J.  a  B.  274 ;  10  Jur.  876,  878.) 

Assumpsit  on  a  policy  of  insurance  on  goods,  at  and  from  Liverpool  to 
Lintin,  Hong  Kong,  Macao,  Canton  ftc.,  or  all  or  any  other  port  or  ports, 
place  or  places,  in  China,  the  East  Indies,  and  the  Indian  and  China  seas,  the 
GKilf  of  Siam  or  seas  adjacent,  particularly  Manilla  and  Singapore,  back- 
wards and  forwards  ftc.,  with  leave  to  tranship  or  reship  the  goods  on 
board  the  same  or  any  other  vessel  or  vessels,  and  from  such  other  veasel 
&c.,  to  any  other  vessel  &c.,  at  or  off  Singapore,  Manilla,  Macao  Ac.,  or 
elsewhere  in  the  Canton  river,  or  on  the  coast  of  China,  or  in  the  China 
seas  or  Gulf  of  Siam,  or  seas  adjacent,  for  Canton,  Manilla,  Singapore,  or 
any  other  of  the  ports  or  places  aforesaid,  and  with  leave  for  the  ship 
named,  or  any  other  vessel  &c.  on  board  which  the  goods  might  have  been 
transhipped,  to  proceed  from  any  port  &c,  in  China,  the  China  seas  or  sesA 
adjacent,  particularly  the  before  mentioned  places,  to  any  other  ports  or 
places  in  China,  the  East  Indies,  or  the  Indian  or  China  seas  or  seas 
adjacent,  and  discharge  the  goods  at  any  or  all  of  the  said  places,  or  remain 
at  the  same  until  it  should  be  deemed  expedient  to  proceed  to  the  port  or 
place  of  discharge :  continuing  the  risk  by  land  and  water  until  the  goods 
should  be  arrived  at  their  final  port  of  destination,  and  including  all  risk 
of  boats  &o.,  and  of  transhipment  as  above  mentioned.  Premiam 
6  guineas,  to  return  60«.  per  cent,  if  the  vessel  discharged  at  Manilla  direct 
or  at  a  port  in  China  in  the  usual  course,  the  port  being  open,  or  60«.  per 
cent,  if  she  discharged  at  Singapore  direct.  The  count  alleged  a  loss  by 
perils  of  the  seas  before  the  goods  were  landed  at  their  final  place  of 
destination. 

Plea.  That  the  ship  arrived  at  Hong  Kong  on  the  coast  of  China,  and 
that,  while  she  lay  there,  by  reason  that  she  could  not  safely  proceed  to 
any  usual  port  or  place  of  discharge  in  China,  it  was  agreed  hj  the  agents 
of  the  assured  that  the  goods  should  be  finally  discharged  at  Hong  Kong, 
and  thereupon  they  were  by  the  said  agents  discharged  out  of  the  said  ship 
into  another  ship,  being  a  receiving  ship  appointed  by  them  as  a  warehouse 
for  receiving  and  storing  the  said  goods  :  tiiat  Hong  Kong,  then  and  before 
the  alleged  loss,  became  the  final  place  of  destination,  and  the  goods,  before 
such  loss,  were  finally  discharged  and  safely  landed  at  such  final  place  of 
destination. 

Replication :  That  the  goods  were  not,  before  the  loss,  discharged  and 
safely  landed  at  their  final  place  of  destination,  in  manner  and  form  &c 
Issue  thereon. 

It  appeared  in  evidence  that  the  ship  named  (the  Penang)  sailed  on  the 
voyage  insured,  and  met  with  a  storm  which  damaged  the  ship  and  goods, 
not,  however,  rendering  the  ship  unseaworthy.  She  arrived  at  Macao  in 
June,  1841.  There  was  no  market  for  goods  at  Macao.  Hostilities  had 
taken  place  (but  without  formal  declaration  of  war)  between  the  Chinese 
and  the  English,  who,  in  May,  had  stormed  Canton.  Before  the  Pfna%g 
arrived,  hostilities  had  been  suspended;  but  peace  was  not  finally 
established  till  August,  1842.  The  English  naval  commander  on  the 
Canton  station  did  not  prohibit  British  ships  from  going  to  Canton,  at 
their  own  risk ;  but  the  Chinese  were  so  much  exasperated  against  the 
English,  that  the  consignees  at  Macao  of  the  goods  on  board  the  P^ang 
deemed  it  unsafe  for  her  to  go  to  Canton ;  and  they  chartered  another  ship 
for  three  months,  to  accompany  the  Penang  to  Hong  Kong  (four  miles  from 
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Macao],  in  order  that  the  goods  might  be  transhipped  and  examined,  and     Olivebson 
might  be  in  a  place  of  safety  till  they  could  be  sent  to  Canton  or  some  other  v, 

market  when  circumstances  should  permit.  Hong  Kong  was  considered  a  Bbightman. 
safe  place  for  this  purpose ;  Macao  not.  There  was  no  market  at  Hong 
Kong.  The  consignees  did  not  intend  either  to  reship  the  goods  on  board 
the  Penangt  or  to  make  Hong  Kong  the  final  place  of  deposit  for  sale.  The 
goods,  after  being  transhipped,  were  lost  on  board  the  second  ship  by 
perils  of  the  seas. 

On  a  special  case,  empowering  the  Court  to  draw  such  inferences  as  a 
jury  might. 

Held :  That  (assuming  that  question  to  arise  on  the  pleadings)  Canton 
was  not  such  a  hostile  port  as,  in  point  of  law,  could  not  be  considered  a 
possible  place  of  final  destination :  that,  at  the  time  of  the  transhipment, 
other  places,  in  China  and  elsewhere,  might  have  become  the  place  of  final 
destination  within  the  intention  of  the  policy :  and  that  the  plea,  stating 
Hong  Kong  to  have  become,  before  the  loss,  the  final  place  of  destination, 
was  not  borne  out. 

In  assumpsit  on  another  policy  upon  goods  by  the  Penang,  lost  at  the 
same  time  by  the  same  perils,  the  policy  reserving  no  liberty  to  tranship, 
but  in  other  respects  (so  far  as  is  material  here)  resembling  the  former,  the 
defendants  pleaded  that,  after  the  sailing  &c.,  the  goods  were,  by  the 
agents  of  the  assured,  without  any  cause  rendering  it  necessary,  and 
\pithout  defendants*  consent,  removed  from  on  board  the  Fenang,  and 
placed  on  board  another  ship,  and  were  continued  there  till  the  loss 
happened.  On  replication  Be  injuHd,  and  special  case  setting  forth  the 
facts  above  stated,  with  liberty  to  the  Court  to  draw  such  inferences  as  a 
jury  might. 

Held,  that  the  facts  showed  a  departure  from  the  voyage  insiired  against, 
and  that  the  plaintiffs  could  not  recover. 

Thb8e  were  special  cases  for  the  opinion  of  the  Court.    In 

OLIVERSON  V.  BEIGHTMAN 

the  case  was  stated  as  follows  (i). 

This  action  was  brought  on  a  policy  of  insurance  effected,  by  and 
in  the  names  of  the  plaintiffs  as  agents,  "^on  81st  October,  1840,  [  *782  ] 
for  the  benefit  of  Garnett  and  Horsfall,  cotton  manufacturers  at 
Clithero,  on  goods  on  board  the  ship  Penang  from  Liverpool  to 
China.  The  policy  was  effected  with  the  General  Maritime 
Insurance  Company  in  London,  and  was  subscribed  by  the 
defendants  as  three  of  the  directors. 

The  declaration  set  out  the  policy,  which  was  in  the  printed 
form  used  by  the  Company :  and  the  following  were  the  terms  of 
the  risk  insured. 

The  voyage  was  at  and  from  Liverpool  to  Lintin,  — Hong  Kong, 

--  Tongkoo,  —Macao,  —  Wampoa,  —  Canton,  or  all  or  any  other 
or  or  or  or 

port  or  ports,  place  or  places,  in  China,  the  East  Indies,  and 

(1)  A  few  particulars  not  material  to  the  report  are  omitted. 
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OLivsBaoH    the  Indian  and  China  seas,  the  Galph  of  Siam  or  seas  adjacent, 
BEioHTMAir.   particularly  Manilla  and  Singapore,  backwards  and  forwards  twice 

[  ^783  ]      or  oftener  in  any  rotation,  with  leave  to  transship  —  ^reship  the 

or 

interest  insured  by  the  said  policy  on  board  the  same  or  any  other 

vessel  or  vessels  of  any  flag,  and  from  such  other  vessel  or  vessels 

to  any  other  vessel  or  vessels,  at  or  off  Singapore,  Manilla,  Macao, 

Lintin,  Whampoa  or  elsewhere  in  the  Canton  river,  or  on  the 

coast  of  China,  or  in  the  China  seas,  or  the  Gulph  of  Siam  or  seas 

adjacent,  all  or  any,  for  Canton,  Manilla,  Singapore  or  any  other 

of  the  ports  or  places  aforesaid,  and  with  leave  for  the  ship 

named  in  the  said  policy,  or  any  other  vessel  or  vessels  on  board 

of   which  the  interest  might  have  been  transshipped  as  above 

mentioned,  to  proceed  from  any  port  or  ports,  place  or  places  in 

China,  the  China  seas  or  seas  adjacent,  particularly  the  before 

mentioned  places,  to  any  other  ports  or  places  in  China,  the  East 

Indies,  or  the  Indian  or  China  seas  or  seas  adjacent,  and  discharge 

the  goods  at  any  or  all  of  the  said  places,  or  remain  at  the  same 

until  it  should  be  deemed  expedient  to  proceed  to  the  port  or  place 

of    discharge ;    and  with  leave  to  call,  touch,   stay  and  trade, 

discharge,  take  in  (i)  exchange  goods,  freight,  specie  and  passengers 

at  all  or  any  ports,  parts  and  places,  customary  or  not  customary, 

on  this  side,  at,  and  beyond,  the  Cape  of    Good  Hope;    and 

continuing  the  risk  by  land  —  by  water  until  the  goods  should  be 

or 

arrived  at  their  final  port  of  destination ;  and  including  all  risk  of 

boats  and  craft  and  of  transshipment  from  vessel  to  vessel  as  above 

mentioned,  including  the  risk  of   craft  to  and  from  the  vessel. 

The  subject  insured  was  stated  to  be  50  bales,  and  100  trusses  in 

25  bales  ;  goods  valued  at  6,1002.    The  premium  in  the  policy  was 

[  '^fi*  ]       5  guineas  per  cent.,  to  return  60«.  per  cent.  *if  the  vessel  discharged 

at  Manilla  direct  or  at  a  port  in  China  in  the  usual  course,  the  port 

being  open,  or  60a.  per  cent,  if  she  discharged  at  Singapore  direct. 

The  declaration    further   alleged  that  the    General    Maritime 

Insurance  Company  became  insurers  for  4,0002.    That  the  vessel 

with  the  goods  insured  on  board    set  sail  from   Liverpool  on 

1st  November,  1840,  towards  China,  and,  on   27th   June,  1841, 

arrived  at  or  near  Hong  Eong  on  the  coast  of  China ;  and  that, 

afterwards  and  before  the  goods  were  landed  at  their  final  place  of 

destination,  and  during  the  continuance  of  the  risk  in  the  policy, 

(1)  So  in  the  declaration. 
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the  goods  were  by  the  perils  of  the  sea  totally  lost,  and  never  were    Olivibsoii 
safely  landed  at  their  final  place  of  destination.    The  declaration  bsiohtmam. 
also  contained  counts  for  money  had  and  received,  and  upon  an 
account  stated.    The  defendants  pleaded : 

1.  To  the  1st  count.  That  the  goods  were  not  by  the  perils  of 
the  sea  lost  to  the  plaintiffs,  in  manner  and  form  &c. 

2.  To  the  1st  count.  That,  after  the  ship  sailed  from  Liverpool 
on  the  said  voyage,  to  wit  on  22nd  June,  1841,  the  said  ship  with 
the  said  goods  and  merchandize  on  board  thereof  safely  arrived 
at  a  certain  place  on  the  coast  of  China,  to  wit  at  Hong  Kong, 
and  that,  whilst  the  said  vessel  was  lying  at  Hong  Kong  afore- 
said, and  before  the  said  alleged  loss  of  the  said  goods  &c., 
to  wit  on  the  day  and  year  last  aforesaid,  by  reason  that  the 
said  ship  could  not  safely  proceed  to  any  usual  port  or  place  of 
discharge  in  China,  it  was  agreed  and  determined  by  the  agents 
of  the  assured  that  the  goods  &c.  should  be  finally  discharged  at 
Hong  Kong  aforesaid ;   and  thereupon  afterwards,  to  wit  on  &c., 

at  Hong  Kong  aforesaid,  the  said  goods  &c.  were  *by  the  said      [  *786  ] 

agents  of  the  assured  discharged  out  of  the  said  ship  called  the 

Pmang,  into  and  on  board  a  certain  other  ship  there,  to  wit 

the  James  Laing,  the  said  last  mentioned  vessel  then  being  a 

receiving  ship  of  the  said  agents  of  the  assured,  appointed  and 

then  used  by  them  as  and  for  a  warehouse  for  receiving  and  storing 

the  said  goods  &o. ;  and  the  said  goods  &c.  were  then,  and  before 

the  said  loss,  safely  discharged  into  and  received  on  board  the  said 

last  mentioned  ship  or  vessel  as  such  warehouse  of  the  said  goods 

&c.    That  the  said  place  called  Hong  Kong  then  and  before  the 

said  alleged  loss  became  and  was  the  final  place  of  destination  of 

the  said  ship  called  the  Penang,  and  of  the  said  goods  &c.  in  the 

first  count  mentioned,  and  the  said  goods  &c.  then  and  before 

the  said  alleged  loss  were  finally  discharged  and  safely  landed  at 

their  final  place  of  destination,  to  wit  in  the  manner  aforesaid, 

at  Hong  Kong  aforesaid. 

8.  To  the  Ist  count.  That  the  said  ship,  in  the  prosecution  of 
the  said  voyage,  arrived  at  Hong  Kong  on  the  coast  of  China ;  and 
afterwards,  and  before  the  said  alleged  loss,  and  during  the 
continuance  of  the  said  risk,  to  wit  on  1st  July,  1841,  the  said 
goods  &c.,  in  the  said  policy  of  insurance  and  in  the  said  first  count 
mentioned,  were  by  the  agents  of  the  assured  transshipped  from  the 
said  ship  called  the  Penang  to  and  on  board  of  a  certain  other  ship 
there,  to  wit  at  Hong  Kong  aforesaid,  then  lying  and  being,  called 
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Olivsbsoh  the  James  Laing ;  and  thai  the  said  goods  and  merchandise  were 
Briohtman.  lost  to  the  said  plaintiffs  after  the  said  transshipment  and  whikt 
the  said  goods  and  merchandize  were  so  on  board  the  last  mentioned 
ship  or  vessel :  and  thai,  at  the  time  when  the  said  goods  and 
[  *786  J  merchandize  were  ^received  and  taken  on  board  the  said  last 
mentioned  ship,  to  wit  on  the  day  and  year  last  aforesaid,  and  from 
thence  continually  to  the  time  of  the  said  loss,  the  said  last 
mentioned  ship  or  vessel  was  unseaworthy. 

And,  as  to  the  last  two  counts,  Non  assumpsit. 

The  plaintiffs  joined  issue  upon  the  1st  and  last  pleas.  To  the 
2nd  plea  they  replied :  That  the  goods  insured  were  not  before 
the  loss  discharged  and  safely  landed  at  their  final  place  of 
destination,  in  manner  and  form  &c.  To  the  8rd  plea :  That  the 
ship  James  Laing  was  not  unseaworthy,  in  manner  and  form  &c. 

The  action  was  tried  at  the  Spring  Assizes,  1844,  at  Liverpool, 
before  Bolfe,  B.,  when  a  verdict  was  found  for  the  plaintifb 
for  2,8792.  Is.  10(2.,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  ship  Penang  sailed  from  Liverpool  for  China  with  a  cargo  on 
board  of  the  value  of  between  80,0002.  and  90,000Z.,  consisting  of 
British  manufactured  cotton  and  woollen  goods,  including  the 
goods  described  in  the  policy,  belonging  to  Messrs.  G-amett  and 
Horsfall  and  of  the  value  mentioned  in  the  policy.  The  Penang 
set  sail  from  Liverpool  on  the  1st  November,  1840.  She  encoun- 
tered some  bad  weather  in  the  Bay  of  Biscay,  but  did  not  sustain 
any  material  damage ;  nor  did  any  thing  material  occur  in  the 
voyage  until  her  arrival  off  the  Cape  of  Good  Hope;  but,  when 
a  little  to  the  eastward  to  the  Cape,  she  met  with  a  violent 
hurricane  which  threw  her  upon  her  beam  ends,  and  her  main  and 
mizen  masts  were  carried  away  and  the  ship  dismasted,  and  the 
maintop  sail  yard  fell  upon  the  deck,  and  stove  in  part  of  the  deck 
for  the  breadth  of  three  planks,  by  which  a  large  quantity  of  water 
was  let  into  the  hold  of  the  vessel,  whereby  the  cargo  sustained 
[  *787  ]  much  damage.  The  ^captain  and  crew,  as  soon  as  they  could  do 
so,  cut  away  the  wreck  of  the  masts  and  rigging.  The  ship  then 
righted :  and  they  then  set  about  securing  the  hole  made  in  the 
deck,  and  rigging  the  ship  with  jury  masts,  which  they  succeeded 
in  effecting,  and  then  made  the  best  of  their  way  for  the  port  of 
Singapore,  which  lies  nearly  in  the  direct  route  to  China.  The  ship 
arrived  at  Singapore  on  the  18th  April,  1841 ;  and  the  captain  then 
ascertained  that  he  could  get  the  ship  remasted  and  fit  to  proceed 
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to  China  within  a  month.  The  vessel  was  accordingly  remasted  Oliybbsok 
and  refitted,  but  did  not  get  away  from  Singapore  until  the  bbiohtmav. 
8th  June,  1841,  when  she  sailed  for  China.  She  arrived  in  Macao 
Beads  on  the  22nd  of  June,  1841.  On  the  arrival  of  the  ship  at 
Macao,  Mr.  Bum,  the  managing  partner  in  the  firm  of  M' Vicar  &  Co., 
the  consignees  of  the  cargo,  did  not,  under  the  circumstances  which 
then  existed,  and  which  are  detailed  in  his  evidence  afterwards 
referred  to,  deem  it  fit  to  send  the  ship  up  the  river  to  Canton. 

Under  the  circumstances  stated  in  the  evidence  of  Mr.  Bum 
hereinafter  set  forth,  the  James  Laing  was  chartered  by  Mr.  Bum. 
A  copy  of  the  charter  of  the  James  Laing  was  proved  by  Mr.  Bum, 
and  is  hereinafter  set  forth,  the  original  charter  having  been  lost  in 
the  wreck  of  the  James  Laing  hereinafter  mentioned.  The  Penang 
and  the  James  Laing  sailed  for  the  harbour  of  Hong  Eong  in  order 
to  the  transshipment  of  the.  goods  from  the  Penang  into  the  Jam^s 
Laing  taking  place  there. 

The  two  vessels  sailed  for  Hong  Eong  on  the  26th  June,  1841, 
and  arrived  there  on  28th  June,  1841.  Whilst  the  cargo  was  in 
progress  of  transshipment,  a  severe  typhoon  came  on,  by  which  the 
James  Laing  was  wrecked,  and  all  the  goods  on  board  of  her  were 
either  ^totally  lost  or  sustained  great  damage.  The  Petiang  assisted  [  *788  ] 
in  endeavouring  to  save  some  part  of  the  cargo  of  the  James  Laing ^ 
and  remained  at  Hong  Eong  until  25th  October,  1841,  when  she 
sailed  with  680  chests  of  tea,  put  on  board  her  as  mentioned  in  the 
evidence  hereinafter  stated. 

The  case  then  ascertained  the  proportion  of  loss  payable  by  the 
insurers,  and  the  amount  for  which  the  verdict  was  to  be  entered, 
subject  to  the  case,  which  was  to  set  forth  the  above  facts  and  the 
evidence  in  detail  of  Mr.  Burn  and  Captain  James  Nias  (such 
evidence  to  be  taken  as  true),  and  the  depositions  of  Captain  Cum- 
ming,  the  master  of  the  Penang,  and  Captain  Pritchard,  the  master 
of  the  James  Laing,  which  were  read  by  the  plaintiff  at  the  trial, 
and  copies  of  which  were  added  as  an  appendix  to  this  case,  and  to 
which  either  party  was  to  be  at  liberty  to  refer  as  a  part  of  the  case. 

The  evidence  of  Bum  and  Nias  (i),  annexed  to  the  case,  was  as 
follows : 

Examination  of  Mr.  D.  L.  Bum  : 

I  am  partner  in  the  firm  of  M'Vicar  &  Co.  They  have  establish- 
ments in  China  and  Bombay.    I  was  managing  partner  in  1841  in 

(1)  It  is  not  thought  necessary  to  add  the  depositions  of  Ommning  and 
Pritchard. 
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OLTTnsoN  China.  In  1888  I  was  resident  at  Canton.  I  was  among  the 
bbiohtman.  British  residents  who  were  detained  by  the  Chinese.  I  was  set  at 
liberty  in  May»  1889.  I  went  to  Macao.  I  continued  to  carry  on 
the  business  there  till  August,  when  I  was  obliged  to  remove.  The 
misunderstanding  with  the  Chinese  continued  during  all  that 
period ;  and  there  was  then  no  direct  trade  with  the  Chinese.  The 
friendly  relations  between  the  Chinese  and  the  Americans  continued. 
The  business  which  I  did  carry  on  was  entirely  through  the 
Americans.  That  state  of  things  continued  long  after  1839.  It 
lasted  till  the  final  settlement,  after  Sir  Henry  Fottinger's  arrival. 
It  lasted  till  1842.  During  that  period  there  was,  for  about  six 
weeks  in  March,  1841,  an  attempted  renewal  of  the  trade :  but  it 
failed.  When  I  left  Macao,  in  August,  1889, 1  took  refuge  on  board 
ship.  No  British  merchants  were  left  in  Macao  or  Canton.  I  went 
[  •789  ]  to  the  harbour  of  *Hong  Eong.  I  did  not  land  on  the  island. 
There  was  no  town,  only  a  few  fishing  huts.  I  remained  in  the 
harbour  of  Hong  Eong  till  the  middle  of  November,  1889.  Hong 
Eong  is  about  eight  miles  long  and  three  broad.  It  is  a  barren 
rock  like  Gibraltar.  I  left  Hong  Eong  on  18th  November,  1839,  in 
consequence  of  the  Chinese  firing  on  the  ships.  Hong  Eong  is 
four  miles  eastward  of  Macao.  The  Bocca  Tigris  is  the  entrance 
of  the  Canton  river.  Lintin  is  about  twenty  miles  above  Macao. 
Tong  Eoo  is  six  or  eight  miles  to  the  east  of  Lintin.  We  anchored 
at  Tong  Eoo  the  same  day  we  left  Hong  Eong.  There  we  remained 
till  about  March,  1840,  afloat  in  the  Charles  Grant.  In  April  I 
went  to  Macao.  Macao  is  connected  to  the  continent  by  a  neck  of 
land.  The  Chinese  have  a  barrier  across.  Macao  depends  on  the 
Chinese  for  its  fresh  provisions.  All  the  British  merchants  retired 
to  Macao  about  the  same  time,  April,  1840.  The  Portuguese 
Governor  had  not  the  means  to  protect  us  at  Macao.  They  pay  an 
annual  sum  to  the  Chinese  for  occupation  at  Macao.  After  we 
returned  there,  the  Chinese  assembled  troops  there,  and  threatened 
to  drive  us  out  of  Macao.  That  was  in  August,  1840.  It  was  not 
safe  during  any  part  of  the  period  from  1839  to  the  summer  of  1841 
to  go  up  the  Canton  river,  except  for  about  six  weeks. 

In  June,  1841, 1  was  resident  at  Macao.  While  there  I  received 
a  letter  from  Captain  Cumming  of  the  Penang.  Mr.  Fisher  was 
then  a  partner  in  our  house  :  he  was  at  Singapore  in  April,  1841. 
He  arrived  at  Macao  on  the  6th  June.  He  informed  me  of  ihe 
state  of  the  Penang.  I  was  quite  aware  of  her  damaged  condition, 
and  that  the  cargo  was  supposed  to  be  damaged.    After  consoltiDg 
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"with  Fisher,  I  bought  a  vessel  called  the  Amazon  for  general  Oliysbboit 
purposes,  bat  more  especially  for  the  Penang,  in  order  to  transship  bbio^man. 
the  cargo  and  ascertain  the  extent  of  damage.  We  knew  it  must  be 
damaged.  I  found  the  Amazon  required  great  repairs :  she  was 
not  ready  at  the  time  we  expected  the  Penang.  We  then  chartered 
the  James  Laing  for  three  months.  The  charter  was  lost  on  board 
the  ship.    This  is  a  copy.     (Bead.) 

''  James  Laing.  Memorandum  of  agreement.  Macao,  21st  June, 
1841.  We  hereby  agree  to  charter  from  Captain  Pritchard  the 
ship  James  Laing ^  to  proceed  to  Hong  Eong,  or  any  other  of  the 
outer  anchorages  for  British  shipping,  and  there  take  on  board 
such  lawful  merchandize  as  may  be  hereafter  specified,  the  whole 
capacity  of  the  ship,  estimating  the  same  as  capable  of  containing 
8,000  bales  of  Bengal  cotton,  being  placed  at  our  disposal,  and  an 
allowance  of  50  cents  per  bale  made  to  us  as  charterers  for  every 
bale  short  of  this  quantity  taken  on  board :  in  consideration  of 
which  we  agree  to  pay  the  monthly  sum  of  Spanish  dollars  1,500. 
The  charter  not  to  continue  in  force  for  a  longer  period  than  three 
months,  but  to  be  renewable  again  at  the  end  of  that  time  for  such 
further  period  as  may  be  mutually  agreed  upon :  it  being  also 
understood  that,  should  Messrs.  M'Yicar  &  Go.  require  the  vessel 
for  a  shorter  period,  they  shall  *have  the  option  of  discharging  her,  [  *790  ] 
paying  only  for  the  time  she  remains  actually  in  their  employment. 
(Signed)  "M'Vicab  &  Co. 
"Agreed.  "Thomas  Pritchard,  Master. 

"  The  charter  to  commence  from  the  time  of  receiving  cargo  on 
board,  all  due  diligence  being  used  on  both  sides. 

(Signed)        "  MTicar  &  Co." 

Previous  to  this,  two  vessels  had  called  at  Manilla  for  orders ; 
and  I  had  stopped  them  there  to  prevent  them  from  coming  to 
China:  that  was  in  the  previous  year.  On  the  22nd  June  the 
Penang  arrived  at  Macao.  We  were  consignees  of  nearly  the  whole 
cargo.  Some  goods  which  were  to  have  come  by  the  Penang  were 
shut  out  at  Liverpool,  and  came  on  by  the  Greyhound  and  Fatiina. 
I  treated  the  goods  by  those  two  vessels  as  part  of  the  same 
consignment  I  saw  Captain  Cumming  every  day.  I  was  satisfied 
of  the  necessity  of  examining  the  cargo.  If  it  had  not  been 
damaged,  it  would  have  been  advantageous  to  keep  it  on  board  the 
Penang.  It  would  not  have  been  prudent  to  land  the  cargo  at 
Macao.    The  Portuguese  could  afford  no  protection  in  case  of 
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Oliysbson    hostilities.    Duties  at  Macao  are  so  high  as  almost  to  be  prohibitory. 

bbiohtmav.  Warehoase  rent  there  is  exorbitantly  high ;  and  goods  landed  in 
Portuguese  lighters  are  constantly  plundered.  The  cargo  of  the 
Penang  was  worth  80  or  90,0001.  It  is  not  safe  anchorage  in  Macao 
Boads.  There  is  a  harbour ;  but  British  vessels  are  not  allowed  to 
enter.  Under  these  circumstances,  I  resolved  to  send  the  Penang 
and  the  James  Laing  to  Hong  Eong,  in  order  that  the  cargo  should 
be  transshipped.  I  should  not  have  done  this,  if  the  cargo  had  not 
been  damaged.  There  was  a  large  fleet  of  men-of-war  and  trans- 
ports lying  at  Hong  Kong :  no  trade.  I  think  we  got  the  island  on 
the  26th  January,  1841 ;  but  it  was  afterwards  abandoned.  Before 
June  it  was  reoccupied  ;  but  no  warehouses  were  built.  One  was  in 
course  of  building  at  that  time.  Our  house  had  no  warehouse 
there.  In  November,  1841,  we  had  some  temporary  mat  sheds. 
There  was  no  trade  carried  on  in  the  harbour.  There  is  no  trade 
now  at  Hong  Eong  to  any  extent.  Before  the  treaty  by  Pottinger 
there  was  no  lawful  port  to  trade  but  with  Canton.  Our  object  in 
putting  the  goods  on  board  the  James  Laing  was  in  the  first  place 
to  examine  them ;  in  the  next  place,  to  have  them  in  a  place  of 
safety  till  we  could  send  them  to  Canton,  or  any  other  market 
where  we  could  have  sold  them.  Affairs  were  then  in  great 
uncertainty.  It  would  have  been  impossible,  from  the  state  of 
public  affairs,  to  make  any  arrangement  for  sending  the  goods  at 
that  time  to  Canton  or  any  other  market.  In  fact,  there  was  no 
other  market.  On  the  18th  June,  Elliot  had  issued  circulars 
recommending  all  persons  to  leave  Canton.  We  had  no  intention 
of  selling  the  goods  at  Hong  Eong ;  it  was  impossible ;  there  were 
no  buyers.  When  I  sent  the  James  Laing  to  Hong  Eong,  she  had 
[  *79i  ]  on  board  about  680  chests  of  tea,  which  had  been  *shut  out  of  a 
vessel  loading  for  England.  They  were  sent  in  order  that  they 
might  be  ready  for  England  when  an  opportunity  offered.  Gilbert 
Smith  was  a  partner  in  our  house :  he  left  China  for  England  on 
28th  June,  1841.  He  is  now  in  China.  208  bales  were  never  trans- 
shipped from  the  Penang  to  the  James  Laing.  The  typhoon  occurred 
before  they  had  been  removed.  16  of  the  208  bales  were  damaged. 
The  208  bales  were  ultimately  sent  to  and  sold  at  Canton.  The  16 
were  sold  with  what  was  saved  from  the  James  Laing.  We  were 
obliged  to  make  allowance  on  all  the  208  for  unascertained  damage. 

Cross-examined : 
Canton  was  stormed  on  21st  May,  1841.     Trade  was  stopped 
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until  the  middle  of  1842,  except  through  American  agents.  Peace  Olivbbson 
was  finally  established  in  August,  1842.  64  bales  of  the  1,550  were  bbiohtman. 
damaged.  After  the  typhoon,  the  Penang  remained  at  Hong  Eong, 
assisting  in  recovering  the  goods  from  the  wreck  of  the  Jame%  Laing ; 
and  the  208  bales  remained  on  board  the  Penang ;  and  in  August  she 
came  over  to  Macao  to  remast  and  refit ;  and  the  goods  were  placed 
in  the  Amazon,  which  was  lying  in  the  Typa.  They  remained  there 
about  two  months,  and  were  then  sent  to  Canton  in  the  ordinary 
way.  They  went  to  an  American  house.  A  large  quantity  of  the 
damaged  goods  were  sold  at  Hong  Eong.  The  Penang  was  adver- 
tised for  England  about  July  :  I  think  it  was  contemplated  to  send 
the  Penang  back  to  England  as  soon  as  we  resolved  to  transship  the 
cargo.  Nothing  was  ultimately  arranged.  I  think  she  took  the  680 
chests  in  her  to  England.  The  James  Laing  was  not  what  we  con- 
sidered in  China  a  receiving  ship.  I  hired  her  for  a  temporary 
purpose.  Beceiving  ships  have  an  establishment  of  clerks.  They 
are  for  purposes  of  trade,  chiefly  in  opium  and  other  smuggled 
goods.  The  James  Laing  was  hired  to  be  used  as  a  receiving  ship 
at  Hong  Eong  till  we  could  prepare  at  that  place  a  temporary  or 
permanent  warehouse,  as  might  be  most  expedient,  or  until  we 
could  send  them  to  Canton  or  any  other  market  in  China.  It  was 
then  quite  uncertain  when  Canton  or  any  market  in  China  might  be 
open.  In  fact,  Canton  was  open  soon  afterwards.  When  the  goods 
were  put  on  board  the  Jam^s  Laing^  I  do  not  think  there  was  any 
intention  of  bringing  them  back  to  the  Penang.  Probably,  when  the 
goods  were  removed  to  the  James  Laing,  we  contemplated  sending  the 
Penang  as  soon  as  possible  back  to  England.  About  the  time  of  the 
typhoon,  we  had  engaged  for  the  Penang  to  take  800  tons  of  tea  back 
to  England.  The  680  chests  would  be  about  60  tons :  they  formed 
no  part  of  the  800.  The  typhoon  was  the  21st  July.  On  the  20th 
July,  the  Penang  was  advertised  as  having  a  considerable  part  of  her 
cargo  on  board ;  but  that  was  a  mistake.  The  680  chests  eventually 
became  part  of  the  cargo ;  but  that  was  not  arranged  at  the  time  of 
the  typhoon.  Before  the  Penang  arrived  in  June,  it  was  contemplated 
that  if  we  could  arrange  for  a  cargo  for  her  we  would  transship  her 
cargo  to  the  Amazon,  and  send  her  back  to  England  without  *much  [  *792  ] 
delay.  The  goods  put  on  board  the  James  Laing  from  the  Greyhound 
and  Fatima  were  not  a  large  quantity.    They  were  lost. 

Be-examined : 
In  the  uncertain  state  of  affairs  our  intention  varied.    At  one 
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OuYBBsoN  time  we  thought  of  sending  the  Penang  to  Sydney,  wiih  a  cargo 
BRiaBTMAN.  from  China.  We  never  resolved  not  to  send  her  on  to  Canton,  if 
circumstances  had  allowed.  Hong  Kong  was  at  that  time  the  only 
safe  port.  It  was  a  harbour ;  no  establishment  on  shore.  At  one 
time  we  thought  of  sending  the  800  chests  by  the  Hope.  She  was 
a  vessel  consigned  to  us.  The  800  tons  were  intended  for  the 
Penang.  I  speak  of  the  James  Laing  as  a  receiving  ship,  not  in 
the  technical  sense  of  a  receiving  ship,  but  merely  as  a  ship  in 
which  it  was  temporarily  to  be  received.  The  damaged  goods  sold 
at  Hong  Kong  were  sold  by  auction,  not  in  the  usual  coarse  of  trade. 
The  sale  was  advertised  at  Macao  and  Canton.  It  was  a  sale  of 
whatever  was  saved  from  the  James  Laing.  It  was  managed  by 
Lloyd's  agents :  we  had  nothing  to  do  with  it.  Su-  H.  Pottinger 
arrived  on  the  10th  of  August,  1841 :  we  had  then  truce  with  the 
Canton  provinces,  and  war  with  the  rest  of  China.  Many  vessela 
went  up  to  Canton  at  the  end  of  1841.  We  never  contemplated 
Hong  Kong  as  the  final  place  of  deposit  of  the  goods  for  sale.  There 
is  no  market  there.  Wherever  they  were  to  go  for  sale  they  most 
go  further. 

Examination  of  Joseph  Nias : 

In  November,  1840,  I  went  out  to  China  in  conmiand  of  the 
Herald,  a  Queen's  ship,  28  guns.  I  was  in  all  the  operations  in 
the  Canton  river.  I  was  senior  officer  when  Sir  William  Parker 
came  out  in  1841  (August).  I  remember  the  typhoon.  There  was 
no  declaration  of  war  by  the  English  against  the  Chinese.  I  could 
not  prevent  British  ships  going  up  to  Canton,  if  they  thought  fit 
They  went  at  their  own  risk,  if  they  thought  fit.  Hong  Kong  is  the 
best  anchorage  in  those  seas ;  much  preferable  to  Macao.  There 
was  great  exasperation  against  the  English  at  the  time  of  the 
typhoon.  The  taking  of  Canton  was  the  24th  May.  They  ^^eed 
to  pay  6,000,000  of  dollars.  There  was  a  suspension  of  hostilities. 
The  vessels  of  war  left  the  Canton  river  about  two  months  after ;  in 
August,  or  September,  or  October.    I  returned  there. 

The  seaworthiness  of  the  James  Laing  was  not  disputed  at  the 
trial. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of  fact  from 
the  evidence,  which  a  jury  might  draw.  The  question  for  the 
opinion  of  the  Court  was,  whether  or  not  the  plaintiffs  are,  under 
the  circumstances,  entitled  to  recover.    If  the  Court  should  be  of 
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opinion  *that  they  were,  the  verdict  was  to  stand :  if  of  a  contrary    OLiysRsoN 
opinion,  a  nonsait  to  be  entered.  bbiohthan. 

[  •TQS  ] 

Martin,  for  the  plaintiffs  : 

The  plaintiffs  are  entitled  to  a  verdict  on  the  issue  on  the  second 
plea.  Hong  Kong  was  not,  within  the  meaning  of  the  policy,  the 
final  place  of  destination.  The  final  place  of  destination  was  the 
market  to  which  it  was  intended  to  take  the  goods.  There  was 
nothing,  beyond  inconvenience  and  a  certain  degree  of  risk,  to 
prevent  the  goods,  after  the  transshipment  into  the  James  Laing, 
being  sent  on  to  Canton :  there  was  no  war  between  the  Chinese 
and  EngUsh,  bat  only  a  feeling  of  ill-will  and  suspicion  shown  by 
occasional  acts  of  violence.  The  harbour  of  Hong  Kong,  and  the 
ship  James  Laing,  constituted  merely  intermediate  stages  in  the 
voyage:  there  was  not  even  a  town  at  Hong  Eong.  Brovm  v. 
Vigne  (i)  was  cited  at  the  trial.  There  the  policy  was  until  arrival 
at  the  last  port  of  discharge  in  the  river  Plate.  The  intended 
place  of  discharge  was  Buenos  Ayres :  but  the  ship  arrived  at  Monte 
Video,  which  lies  in  the  course  to  Buenos  Ayres,  and  there  com- 
menced discharging,  the  master  having  learned  that  Buenos  Ayres 
was  in  the  hands  of  the  Spaniards  with  whom  the  English  were 
formally  at  war ;  and  he  never  went  on  to  Buenos  Ayres.  Under 
these  circumstances,  it  was  held  that  Monte  Video  became  the  final 
port  of  discharge.  The  ground  of  the  decision  was  that  the  ship 
could  not  legally  go  on  to  Buenos  Ayres,  there  being  a  formal  war  : 
but  here  that  fact  does  not  exist.  Canton,  in  strictness,  was  not 
other  than  a  friendly  port.  The  *ob8truction  was  treated  as  tem-  f  'tq*  ] 
porary  :  the  James  Laing  was  hired  for  a  limited  period  accordingly. 
In  Tiemey  v.  Etherington  (2)  it  was  held  that  the  goods  placed  in  a 
store  ship  lying  in  one  of  the  ports  named  in  the  policy,  where  the 
goods  might,  by  the  policy,  be  unloaded  and  reshipped  in  a  British 
ship,  were  covered  by  the  insurance ;  it  appearing  that  there  was 
no  British  ship  there,  and  that,  in  such  case,  the  custom  of  the 
port  was  to  put  the  goods  on  board  a  store  ship.  The  policy  here 
provides  for  transshipping :  and  that  is  all  that  has  been  done.  If 
it  proved  impossible  to  reach  Canton,  there  is  nothing  to  show  that 
another  port  mentioned  in  the  policy  might  not  be  adopted  as  the 
place  of  final  discharge.  By  the  provision  as  to  the  return  of 
premium  this  appears  to  have  been  contemplated. 

(1)  11  B.  B.  375  (12  East,  283).  Aeeurance  Company,  1  Burr.  341,  343, 

(2)  Cited  in  Felly  y.  Royal  Exchange      345,  348. 
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Olivrhisok  Sir  F.  KeUy,  Solicitor-General,  contra  : 

r, 

Bbiohtmak.  The  tranBshipment  provided  for  was  only  a  transshipment  with  a 
view  to  an  ulterior  voyage :  here  the  voyage  to  Canton  had  become 
impossible,  there  being  open  war.  A  war  de  facto  must  affect  an 
insurance  exactly  as  a  war  declared.  The  goods  therefore  had 
reached  their  final  destination  when  they  were  on  board  the  Jcmes 
Laing,  within  the  authority  of  Brown  v.  VigM{i).  That  ship 
was  not  hired  for  any  voyage:  she  was,  in  effiect,  a  wareboofie; 
and  the  goods  were  stored  in  her  until  the  agents  could  determine 
what  was  the  best  mode  of  disposing  of  them.  If  they  had  been 
forwarded  to  a  Chinese  port,  they  would  have  been  seized  and  the 
underwriters  discharged. 

[•796]  (Pattbson,  J.:  In  Brown  v.  *Vigne{i)  the  master  intended  to 

discharge  at  Monte  Video  if  the  market  should  be  favourable.) 

That  does  not  distinguish  the  case  from  the  present,  since  here  the 
goods  had  been  carried  as  far  as  possible.  Lord  Ellbnborough's 
words  apply :  '^  the  port  of  destination  was  in  a  state  of  open 
hostility  at  the  time;  which  cannot  be  considered  as  a  mere 
temporary  obstruction."  Brown  v.  Vigne  (i)  is  cited  in  I  Phillips 
on  Insurance,  468,  469  (2nd  ed.  London,  1840)  (2) :  and  the  author 
afterwards  (p.  470)  says  :  ''  The  risk  ends  when  the  voyage  is  inter- 
cepted and  broken  up,  by  a  peril  not  insured  against.  Insurance 
was  made  '  from  New  York  to  Bordeaux,  free  from  loss  or  detention, 
in  consequence  of  prohibited  trade.'  The  vessel  was  prohibited  to 
enter  at  Bordeaux.  Chief  Justice  Kent  said,  '  The  prohibition  to 
enter,  under  the  special  provision  in  the  policy,  was  equivalent  to 
an  actual  termination  of  the  risk  by  landing  the  goods  '  "  (8).  It  is 
manifest  that,  if  the  master  continue  his  intention  of  entering  a 
hostile  port,  waiting  only  till  the  hostility  shall  cease,  that  is  not  a 
temporary  but  a  permanent  obstruction ;  otherwise,  the  suspension 
might  last  for  many  years. 

Martin^  in  reply : 
The  illegality,  if  there  was  any,  of  proceeding  to  Canton  raises 
no  defence  under  the  second  plea :    the  question  is  whether  the 
policy  was  determined. 

(1)  11  E.  R.  375  (12  East,  283).  Insurance  Company,  3  Johnson's  Bep, 

(2)  Ch.  xi.  §  2.  Sup.  C.  &c.  88,  94. 

(3)  Citing    Speyer    v.     New    York 
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(Pattbbon,  J. :  Why  is  it  considered  impossible  to  go  into  an    Olivsbsom 
enemy's  port  ?)  Briohtmak. 

Bold 
Because  the  trading  with  an  enemy  is  illegal.    Here  it  might  have    ^     r. 

been  imprudent  to  go  to  Canton,  but  was  not  illegal. 


ROTHBRAH. 


(Pattbson,  J. :  It  would  seem  then  that  the  case  is  hardly  within 
*the  alleged  principle,  unless  an  English  commander  would  have       [  *796  ] 
been  justified  in  stopping  the  ship  from  going  to  Canton.) 

That  is  so.  Evans  v.  Hutton  (i)  shows  that,  if  an  English  com- 
mander had  prevented  the  ship  from  going  to  Canton,  when  her 
Majesty's  Government  had  not  commenced  war,  his  act  would  not 
have  been  recognised  in  a  court  of  law.  *  *  If  the  goods,  here, 
had  been  put  into  a  warehouse  at  Hong  Eong  to  await  an  oppor- 
tunity of  safe  transport  to  Canton,  the  case  would  have  been  the 
same  as  it  now  is ;  the  risk  would  have  continued. 

(Pattbson,  J. :  It  does  not  appear  that  the  James  Laing  was  not 
a  carrying  ship.) 

It  does  not.  But  the  only  question  raised  by  the  pleadings  is 
whether  or  not  the  goods,  before  the  loss,  were  discharged  and 
safely  landed  at  their  place  of  final  ^destination.  The  policy  I  *7^^  3 
does  not  limit  the  assured  to  one  transshipment.  Its  terms 
evidently  show  that  it  was  framed  in  contemplation  of  the  state 
of  things  existing  in  China.  As  to  Brown  v.  Vigne  (2)  :  Buenos 
Ayres  was  a  place  with  which  the  British  Government  was  actually 
at  war :  the  case,  therefore,  stood  as  if  that  place  had  been  struck 
out  of  the  policy :  a  notion  of  the  master  that  he  might  still  go 
there  could  not  make  it  an  open  market.  The  rule  stated  in 
1  Phillips  on  Insurance,  470,  that  **  the  risk  ends  when  the 
voyage  is  intercepted  and  broken  up,  by  a  peril  not  insured 
against,"  does  not  apply  here,  for  the  voyage  was  not "  intercepted.** 

The  CouBT  desired  to  hear  the  argument  in  Bold  v.  Rotheram 

before  giving  judgment  in  this  case. 

In 

BOLD  V.  ROTHEEAM 

the  case  was  stated  as  follows  (8) : 

This  action  was  brought  on  a  policy  of  insurance  effected  by 
and  in  the  names  of  the  plaintiffs  on  SOth  October,  1840,  for  the 

(1)  61  B.  B.  693  (4  Man.  &  G.  954).  (3)  A  few  particulars  not  material 

(2)  11  B.  B.  375  (12  Eaat,  283).  to  this  report  are  omitted. 
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[799] 


benefit  of  themselves  and  of  James  Bold,  merchants  and  ship 
owners  in  Liverpool,  on  goods  on  board  the  ship  Penang  from 
Liverpool  to  China.  The  policy  was  subscribed  by  the  defendant 
for  2002. ;  a  copy  was  annexed  to  the  case,  and  to  be  taken  as  part 
ofit(i). 

The  declaration,  after  setting  out  the  policy,  alleged  that  the 
defendant  became  an  insarer  for  2001.  That  the  vessel,  with  the 
goods  insured  on  board,  set  sail  from  Liverpool  on  Ist  November, 
1840,  towards  China,  and  on  27th  June,  1841,  arrived  at  or  near 
Hong  Eong  on  the  coast  of  China ;  and  that  afterwards,  and 
before  the  goods  were  landed  at  their  final  place  of  destination,  and 
during  the  continuance  of  the  risk  in  the  policy,  the  goods  were  by 
the  perils  of  the  sea  totally  lost,  and  never  were  safely  landed  at 
their  final  place  of  destination.  The  declaration  also  contained  a 
count  for  money  had  and  received,  and  on  an  account  stated. 

The  defendant  pleaded : 

1.  Except  as  to  SI.  in  the  second  count  mentioned,  Non  oMtimjiiftf. 

2.  To  the  1st  count.  That  the  plaintiffs  and  the  said  James 
Bold  were  not  interested  in  the  goods. 

8.  To  the  1st  count.     That,  after  the  said  ship,  with  the  said 


(1)  The  policy,  dated  30th  October, 
1S40,  was  "  at  and  from  Liverpool  to 
any  port  or  ports,  place  or  places,  in 
[  •798,  H.  ]  the  Canton  river  or  on  the  coast  ♦of 
China  or  islands  adjacent,  induaiye  of 
Manilla,  with  liberty  to  wait  at  any 
port  or  place  until  the  intended  port  or 
place  of  discharge  can  be  entered: 
upon  any  kind  of  goods  and  merchan- 
dises, and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery, 
boat  and  other  furniture,  of  and  in  the 
good  ship  or  vessel  called  the  Penang^ 
whereof  is  master  under  God,  for  this 
present  voyage,  Cumming,  or  whoso- 
ever else,"  &C. :  *•  beginning  the 
adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof 
aboard  the  said  ship  at  Liverpool,  upon 
the  said  ship,  &c.,  including  the  risk 
of  craft;  and  so  shall  continue  and 
endure,  during  her  abode  there  upon 
the  said  ship,  &c. :  and  further  until 
the  said  ship,  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and 
merchandises  whatsoever  shall  be 
arrived  at  her  final  port  or  place  of 


discharge;  upon  the  said  ship,  ftc 
until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety,  and 
upon  the  goods  and  merchandises  until 
the  same  be  there  discharged  and  saf elj 
landed.  And  it  shall  be  lawful  for  tiie 
said  ship,  &c  in  this  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at  any 
ports  or  places  whatsoever,  with  leave 
to  call  at  or  o£E  any  port  or  place  in  any 
order  backwards  and  forwards  for  all 
purposes  of  trade,  information  or 
otherwise,  without  prejudice  to  this 
insurance.  The  said  ship,  &c.,  goods,'* 
&C.,  "for  so  much  as  concerns  the 
assured,"  &c  (valuation  of  goodly 
described  in  the  margin  by  numbers, 
&c.,  at  4,000/.).  •♦Touching  the 
adventures  and  perils,"  ftc.  (the  usual 
clauses).  And  the  assurers  oonfeaaed 
themselves  paid  the  consideration  due 
to  them  for  this  assurance  by  the 
assured  "  at  and  after  the  rate  of  4/. 
per  cent.,  to  return  80  per  cent,  for 
discharging  in  Canton  river  within  one 
month  after  arrival.  In  witaeas 
whereof"  &c. 
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goods  on  board  thereof,  arrived  at  Hong  Eong  aforesaid,  as  in  the  Bold 
Ist  count  mentioned,  and  before  the  said  supposed  loss,  to  wit  on  rotbsram. 
22nd  Jane,  1841,  the  said  goods  were  there,  to  wit  at  Hong  Eong 
aforesaid,  by  the  agents  of  the  assured  in  that  behalf,  finally 
discharged  from  and  out  of  the  said  ship  in  the  said  policy  and 
declaration  mentioned,  into  and  on  board  of  a  certain  other  ship 
then  lying  and  being  in  the  river  there,  to  wit  at  Hong  Eong  afore- 
said, the  warehouse  of  the  sai^  goods  for  the  assured,  the  said  last 
mentioned  vessel  there  being  used  by  the  said  agents  of  the  assured 
as  a  warehouse  for  receiving  and  storing  the  said  goods  :  and  that, 
Hong  Eong  aforesaid  then  being  a  port  or  place  on  the  coast  of 
China,  and  made  and  becoming  the  final  port  and  place  of  destina- 
tion of  the  said  goods,  and  the  said  goods  being  there  discharged  in 
safety,  to  wit  in  the  manner  aforesaid,  the  said  voyage  and  risk 
in  the  said  policy  mentioned,  thereby,  then  and  before  the  said 
supposed  loss  of  the  said  goods,  or  any  of  them,  to  wit  on  the  day 
and  year  last  aforesaid,  were  wholly  ended  and  determined :  without 
this,  that  the  said  goods  or  any  of  them  were  lost  during  the  con- 
tinuance of  the  risk  in  the  said  policy  mentioned,  in  manner  and 
form,  &c. 

4.  To  the  1st  count.  That,  after  the  sailing  of  the  said  ship  on 
the  said  voyage,  and  after  the  arrival  thereof  with  the  said  goods 

on  board  at  Hong  Eong  *aforesaid,  and  before  the  said  supposed  [  •^oo  ] 
loss  of  the  said  goods  or  any  part  thereof,  to  wit  on  22nd  June, 
1841,  the  said  goods  were  by  the  agents  of  the  assured  there,  to 
wit  at  Hong  Eong  aforesaid,  without  the  knowledge  or  consent  of 
the  defendant,  and  without  any  stress  of  weather  or  other  cause 
rendering  the  same  necessary,  removed  and  taken  out  of  and  from 
on  board  of  the  said  ship  in  the  said  policy  and  declaration  men- 
tioned, and  put  and  placed  in  and  on  board  of  a  certain  other  ship 
there,  and  were  and  continued  in  and  on  board  of  the  said  last 
mentioned  vessel  until  and  at  the  time  of  the  said  loss  thereof  as 
in  the  said  first  count  mentioned. 

5.  To  the  1st  count.  That,  after  the  said  ship  in  the  said  policy 
and  declaration  mentioned  in  the  prosecution  of  the  said  voyage  at 
Hong  Eong  aforesaid  (i),  on  and  before  the  said  supposed  loss  and 
during  the  continuance  of  the  said  risk,  to  wit  on  22nd  June,  1841, 
the  said  goods  were  by  the  agents  of  the  assured  transshipped  and 
removed  from  and  out  of  the  said  ship  in  the  said  policy  and 
declaration  mentioned  to,  into  and  on  board  of  a  certain  other  ship 

(1)  Sic. 
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Bold  there,  to  wit  at  Hong  Eong  aforesaid,  then  lying,  and  that  the  said 
BoTHBRAM.  goods  woro  lost  to  the  plaintiffs  after  the  said  transshipment  and 
removal,  and  whilst  the  said  goods  were  so  on  board  of  the  said 
last  mentioned  ship.  And  that,  at  the  time  when  the  said  goods 
were  received  and  taken  on  board  of  the  said  last  mentioned  ship, 
the  said  last  mentioned  ship  was  unseaworthy. 

6.  As  to  the  2nd  count,  payment  of  91.  into  Coort. 
[  •soi  ]  The  plaintiffs  joined  issue  upon  the  1st,  2nd  and  Brd  ^pleas. 

To  the  4th  and  5th  pleas  they  replied  De  injuria :  and,  as  to  the 
last  plea,  they  took  out  of  Court  the  82.  in  satisfaction  &c. 

The  aotion  was  tried  at  the  Spring  Assizes,  1844,  at  Liverpool, 
before  Bolfe,  B.,  when  a  verdict  was  found  for  the  plaintiffs  for 
165Z.  S«.  4d.  (after  giving  credit  for  the  SI.  paid  into  Court),  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

The  ship  Penang  sailed  from  Liverpool  for  China,  with  a  cargo 
on  board  of  the  value  of  between  80  and  90,000Z.,  consisting  of 
1,550  bales  of  British  manufactured  cotton  and  woollen  goods, 
including  the  goods  described  in  the  policy,  belonging  to  tbe 
plaintiffs  and  the  said  James  Bold,  and  of  the  value  mentioned 
in  the  policy. 

The  Penang  set  sail  from  Liverpool  on  the  1st  November,  1840. 
(The  statements  were  then  precisely  the  same  as  in  Olivertan  v. 
Brightman,  pp.  646,  647,  ante^  down  to  the  arrival  in  Macao 
Roads  on  22nd  June,  1841.) 

The  Penang  and  her  entire  cargo,  except  a  very  small  portion, 
was  consigned  to  the  house  of  M'Yicar  &  Co.  The  plaintiffs  sent 
a  copy  of  the  policy  to  them.  The  bill  of  lading  of  the  goods 
insured  was  as  follows. 

**  Shipped  in  good  order  and  condition,  by  George  Armstrong  of 
Liverpool,  in  and  upon  the  good  ship  or  vessel  called  the  Penang, 
whereof  Cumming  is  master  for  the  present  voyage,  and  now  lying 
in  the  port  of  Liverpool,  and  bound  for  Macao,  48  bales,  1  case» 
merchandize,  being  marked  and  numbered  as  per  margin  (i),  and 
[  *802  ]  are  to  be  delivered  in  the  like  good  order  and  condition  at  ^the 
aforesaid  port  of  Macao,  all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation  of  whatever  nature  or  kind  excepted,  onto 
Messrs.  M'Yicar  &  Co.  there,  or  to  their  assigns  paying  freight  for 
the  said  goods  here,  at  the  rate  of  SOs.  for  bales  and  cases  per 
ton  of  forty  cubic  feet,  and  5  per  cent,  primage,  with  average 

(1)  The  marginal  statement  of  numbers  &c.  was  added  in  the  case,  but  is 
not  material  here. 
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aecostomed.    In  witaiess  whereof  the  master  or  parser  of  the  said        bold 
ship  or  vessel  has  affirmed  to  four  bills  of  lading"  &c.     ''Dated    rothbram. 
in  Liverpool,  this  29th  of  October,  1840.    Contents  unknown." 

The  case  then  stated,  as  in  Oliveison  v.  Brightman  (p.  647,  ante), 
that  Barn  did  not  think  fit  to  send  the  ship  to  Canton,  and  the 
sabseqaent  facts,  down  to  the  loss  caased  by  the  typhoon  at  Hong 
Kong  daring  transshipment. 

The  whole  of  the  goods  insared  by  the  policy  had  been  trans- 
shipped on  board  the  James  Laifig,  except  foar  bales.  The 
following  receipt  for  the  goods  transshipped  from  the  Penang 
was  indorsed  on  the  bill  of  lading,  and  signed  by  the  master 
of  the  James  Laing.  "  Beceived  on  board  the  James  Laing  the 
within-mentioned  goods,  with  the  following  exceptions,  viz."  &c. 
(foar  bales  of  long  cloth).  ''Hong  Kong,  Jaly,  1841.  (Signed) 
Thomas  Pbitghabd,  Commander." 

The  Penang  assisted  in  endeavoaring  to  save  some  part  of  the 
cargo  of  the  James  Laing,  and  remained  at  Hong  Eong  antil 
25th  October,  when  she  sailed  &c.,  as  stated  in  the  evidence 
after  mentioned. 

The  case  then  ascertained  the  defendant's  proportion  of  the  loss, 
and  the  amount  at  which,  subject  to  the  case,  the  verdict  was  to  be 
entered.  The  evidence  of  Burn  and  Nias,  and  the  depositions  of 
Cumming  and  Pritchard  (referred  to  in  Oliverson  v.  Brightman), 
were  *to  be  taken  as  part  of  this  case  also.  The  pleadings,  and  a  [  *8os  ] 
copy  of  the  policy,  were  likewise  to  be  deemed  part  of  the  case. 
The  interest  of  the  plaintiffs  and  James  Bold,  and  the  seaworthiness 
of  the  James  Laing,  were  admitted. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences  of  fact 
from  the  evidence,  which  a  jury  might  draw.  The  question  for 
the  opinion  of  the  Court  was  stated  precisely  as  in  Oliverson  v. 
Brightman,  ante,  p.  652,  658. 

Martin,  for  the  plaintiffs  : 

The  terms  of  the  policy  in  this  case  are  not  the  same  as  in  the 
last,  there  being  no  express  reservation  of  a  power  to  transship, 
and  for  vessels  on  board  of  which  the  interest  might  be  trans- 
shipped to  proceed  from  port  to  port,  &c.  But  the  policy  protects 
to  the  final  port  or  place  of  discharge,  and  is  evidently  made  in 
contemplation  of  the  state  of  affairs  in  China,  reserving  '^  liberty 
to  wait  at  any  port  or  place  until  the  intended  port  or  place  of 
discharge  can  be  entered."     Then,  as  to  the  8rd  plea :  Hong  Kong 
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Olivbbson    was  not  made,  as  is  there  alleged,  the  final   place  of  discharge 

Briqhtmak.   or  port  of  destination.     The  argument  on  this  point  is  the  same  as 

Bold        in  the  former  case.    But  if  it  be  further  contended  that  the  trans- 

r. 

BoTHBBAM.  shipment  from  the  Penang  into  the  James  Laing  at  Hong  Kong 
was  a  deviation  from  the  voyage  contemplated  by  the  policy,  and 
so  the  underwriters  were  discharged,  the  answer  is  that,  on  the 
evidence,  the  transshipment  was  clearly  necessary,  and  was  not 
resorted  to  with  the  intention  of  making  Hong  Eong  the  place  of 
final  discharge.  If  the  transshipment  was  necessarily  and  bondjide 
undertaken  for  the  security  of  the  goods,  it  was  done  justifiably, 
and  does  not  discharge  the  underwriters.  [He  cited  D'AguUar  v. 
Tobin  (l),  PeUy  v.  Royal  Exchange  Assurance  Company  (2),  and  Hare 
V.  Travis  (s).'] 

[  W^  1  CromptoHf  contra^  was  stopped  by  the  Court. 

Lord  Denman,  Ch.  J. : 

I  am  quite  convinced  on  both  cases. 

As  to  Oliverson  v.  Brightman :  even  if  the  Solicitor-General  is 
right  as  to  the  state  of  affairs  at  Canton,  and  the  evidence  proves 
the  case  relied  on  by  him  in  that  respect,  the  case  does  not  bear  out 
the  material  issue  on  the  part  of  the  defendants.  The  terms  of 
the  policy  were  calculated  for  a  particular  state  of  things,  and  the 
uncertainty  which  existed,  whether  or  not  we  should  be  at  war 
with  China.  But  there  is  no  pretence  for  saying  that,  when  the 
facts  stated  in  the  case  occurred,  England  had  placed  herself  in  a 
state  of  war  with  that  country.  The  parties  might  provide  for  the 
contingency  which  actually  happened,  by  stipulating  that  the  vessel, 
or  any  other  into  which  the  cargo  might  have  been  transshipped, 
[  ^see  ]  might  proceed  to  all  or  any  of  the  ^places  named,  and  discharge 
there,  ''  or  remain  at  the  same  until  it  should  be  deemed  expedient 
to  proceed  to  the  port  or  place  of  discharge ; "  that  is,  till  the  state 
of  things  had  ceased  which  rendered  it  inexpedient  to  discharge  at 
such  place.  But  the  provisions  are  so  unlimited  in  their  nature 
that  they  apply  as  much  to  Singapore  as  to  places  in  China :  and 
they  contemplate  a  trading,  not  with  a  country  which  should  have 
become  our  enemy,  but  with  a  Power  still  at  peace  with  us.  In  this 
case,  therefore,  the  plaintiffs  are  entitled  to  recover. 

In  Bold  V.  Rotheram  the  acts  done  are  so  unambiguous,  and  bo 
clearly  denote  an  intention  to  do  what  the  policy  did  not  warrant,  that 

(1)  Holt,  N.  P.  0.  185,  186.  (3)  31  B.  K.  139  (7  B.  &  C.  14). 

(2)  1  Burr.  341. 
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we  must  hold  the  transshipment  to  have  been  a  departure  from  the  due    Olivbbsoh 
course  of  the  voyage  insured :  and  our  judgment  must  be  for  a  nonsuit,  bbiohtm am. 

Bold 
Pattbson,  J.:  „      «• 

'  ROTHBBAM. 

The  first  case  turns  entirely  on  the  question,  raised  by  the  second 
plea,  whether  or  not  Hong  Kong  had  become  the  ship's  place  of 
final  destination  before  the  loss.  I  think  it  had  not.  The  policy 
was  very  general  in  its  terms.  It  gave  liberty  to  transship  the 
goods  at  or  off  Singapore,  Manilla,  Macao,  &c.,  or  elsewhere  in  the 
Canton  river,  or  on  the  coast  of  China,  or  in  the  China  seas  or  Gulph 
of  Siam,  or  in  the  seas  adjacent,  for  Canton,  Manilla,  Singapore  or 
any  other  of  the  ports  or  places  aforesaid,  with  leave  either  for  the 
original  ship,  or  for  any  other  into  which  transshipment  should  have 
been  made,  to  proceed  from  any  ports  or  places  in  China,  the  China 
seas,  or  seas  adjacent,  particularly  the  places  before  mentioned,  to 
any  other  ports  or  places  in  China,  the  East  Indies,  *or  the  Indian  [  *807  ] 
or  China  seas  or  seas  adjacent,  **  and  discharge  the  goods  at  any  or 
all  of  the  said  places,  or  remain  at  the  same  until  it  should  be 
deemed  expedient  to  proceed  to  the  port  or  place  of  discharge."  As 
to  Hong  Eong  being  such  port  of  discharge,  it  clearly  was  not,  on 
the  construction  of  the  policy  itself.  There  was  no  market  at  Hong 
Eong ;  and  it  appears  from  all  the  evidence  that  the  parties  did 
not  mean  it  to  be  the  ultimate  port.  Burn  says  expressly  that  the 
object  in  transferring  the  goods  to  the  James  Laing  was,  first  to 
examine  them,  and  secondly  to  have  them  in  a  place  of  safety  till 
they  could  be  sent  to  Canton  or  any  other  market  where  they  could 
be  sold.  The  Solicitor-General  argues  that  going  to  Canton 
would  have  been  illegal  under  the  circumstances,  and  that  Browne 
v.  Vigne  (i)  governs  this  case.  But  I  think  otherwise.  It  appears 
on  the  evidence  that  Capt.  Nias  had  no  power  to  prevent  any 
English  ship  from  going  up  to  Canton:  a  person  taking  a  ship 
thither  would  have  run  the  risk,  not  of  offending  against  the 
law  of  England,  but  of  committing  an  imprudence,  and  perhaps 
exposing  his  ship  to  confiscation.  There  had  been  hostile  opera- 
tions; Canton  had  been  stormed;  but  hostilities  had  afterwards 
been  suspended  by  convention,  and  not  renewed:  it  might  be 
dangerous  and  unadvisable  to  go  up  the  Canton  river,  because 
of  the  disposition  of  the  Chinese;  but  there  was  no  prohibition. 
The  case,  therefore,  is  not  like  Brown  v.  Vigne  (i),  where  the  port 
was  possessed  by  an  enemy,  the  Spaniards,  and  to  enter  it  might 

(1)  11  B.  £.  375  (12  East,  283). 


662 


1846.    Q.  B.    8  Q.  B.  807—809. 


OLivnuoN 

Bbiobtmak. 
Bold 

V. 
BOTHKBAH. 

[•808] 


[•809] 


have  been  assisting  them.  Here,  the  going  up  to  Canton  would 
not  have  been  assisting  an  enemy.  *If  the  vessel  had  gone  up, 
and  been  wrecked,  the  underwriters  would  have  been  liable.  There 
was,  then,  no  actual  intention  to  make  Hong  Eong  the  ultimate  port 
of  destination,  and  nothing  in  law  which  required  it.  On  the  mere 
question  of  fact,  the  evidence  is  all  one  way.  I  do  not  think  it 
appears  (though  there  may  be  a  doubt  upon  it)  that  any  distinct 
intention  was  entertained  to  make  Canton,  exclusively,  the  ultimate 
port.  I  do  not  see  why  the  goods  might  not  have  been  sent  to 
Singapore  or  any  of  the  other  ports  named  in  the  policy.  In  the 
provisions  there  made  the  very  circumstance  which  occurred  seems 
to  have  been  contemplated.  I  was  at  first  struck  with  the  observa- 
tion that  the  James  Laing  was  not  a  carrying  ship  but  a  mere  place 
of  deposit :  but,  assuming  that  to  have  been  so,  I  do  not  know  that 
the  goods,  when  in  such  a  place,  would  not  still  have  been  pro- 
tected by  the  policy ;  and,  secondly,  I  do  not  see  that  this  question 
on  the  character  of  the  ship  is  raised  by  the  pleadings. 

As  to  the  second  case :  the  policy  there  contains  no  clause 
authorizing  transshipment.  We  must  take  the  evidence  of  Bom 
all  together :  and  by  that  it  appears  that  before  the  Penang  reached 
Hong  Eong  it  was  in  contemplation  to  transship  the  cargo  and  send 
her  back  to  England.  The  injury  to  the  vessel  was  not  such  as 
prevented  her  being  seaworthy ;  but  there  was  reason  to  suppose 
that  the  goods  were  damaged.  If  the  real  intention  was  to  trans- 
ship for  the  purpose  of  ascertaining  the  extent  of  this  damage, 
there  might  be  weight  in  the  argument  that  the  purpose  of  the 
voyage  insured  was  not  so  departed  from  that  there  might  not  still 
be  a  locus  pcenitentia.  But  I  think  the  primary  object  was  not  that 
suggested,  and  that  the  intention  was  to  take  *the  cargo  from  the 
Penang  entirely.  Indeed  Bum  admits  that  it  was  never  in  con- 
templation to  return  the  cargo  into  the  Penang.  Then  the  goods 
were,  as  the  4th  plea  avers,  removed,  without  any  cause  rendering 
it  necessary,  from  the  ship  in  the  policy  and  declaration  mentioned 
into  another  ship,  and  were  continued  there  until  the  loss.  The 
8rd  plea  does  not  meet  the  case:  but,  if  the  4th  does,  that  is 
sufficient  for  a  nonsuit. 


Williams,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  case :  the  state  of 
affairs  between  this  country  and  China  when  the  policy  was  effected 
was  a  very  undesirable  one ;   and  the  policy  seems  to  have  been 
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framed  with  reference  to  it.     The  very  description  of  the  risk    Oliybbsok 
indicates  that  no  precise  port  of  discharge  was  contemplated ;  and  bbiohtman. 
there  is  much  weight  in  the  observation  upon  the  clause  as  to        bold 
return  of  premium.    Nothing  prevents  a  recovery  by  the  plaintiffs    hothbbam. 
in  this  case,  unless  transshipment  was  in  itself  a  termination  of  the 
voyage,  or  unless  there  was  a  termination  by  reason  of  war  with 
China.    As  to  the  latter  question,  supposing  it  to  be  open  on  the 
pleadings,  it  does  not  appear  that  a  war  was  existing.     Bellum 
justum  ought,  indeed,  to  be  prefaced  by  a  proclamation,  though 
sometimes  people  are  so  much  in  earnest  that  they  do  not  wait  for  it : 
but  here  the  evidence  did  not  show  that  there  was  in  fact  any  war. 
As  to  the  former  point,  the  very  terms  of  the  policy  give  an  answer. 
Twice  over,  liberty  is  reserved  to  transship :  why  was  that  intro- 
duced if  it  is  now  to  be  argued  that  when  once  the  parties  were  rid 
of  the  original  ship  the  risk  was  .at  an  end  ?    I  think,  then,  that 
the  plaintiffs  in  this  case  are  entitled  to  recover,  as  the  risk  was 
not  to  Hong  Kong,  and  was  not  in  fact  ^terminated  there.    In  the       [  *8io  ] 
second  case,  the  omission  of  liberty  to  transship  makes  an  essential 
difference,  as  my  Lord  and  my  brother  Pattbson  have  shown,  and 
there  must  therefore  be  a  nonsuit  (i). 

In  Oliverson  v.  Brightman :    Verdict  for  plaintiffs  to 
stand. 

In  Bold  V.  Rotheram :  Nonsuit  to  be  entered. 


SANDEES  V.  ST.  NEOT'S  UNION  (2).  me. 

(8  Q.  B.  810—811 ;  8.  0.  15  L.  J.  M.  0.  104 ;  10  Jur.  666.)  AprUll,  26. 

If  work  be  done  for  a  corporation,  for  pxirposes  connected  with  the  cor-        [  810  ] 
poration,  under  a  verbal  order,  and  accepted  and  adopted  by  them,  they  cannot, 
in  an  action  to  recover  the  price,  object  that  no  order  was  given  under  seal. 

Assumpsit  for  work  and  labour  and  goods  sold  and  delivered,  and 
on  an  account  stated. 

Plea :  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  last  Bedfordshire  Assizes, 
it  appeared  that  the  plaintiff  had  supplied  the  defendants  with  iron 
gates  for  the  workhouse  of  the  union,  which  gates  had  been 
completed,  and  erected  at  the  workhouse :  but,  as  the  jury  found, 

(1)  Coleridge,  J.,  was  absent  on  176 ;  Law/ord  v.  Billericay  Rural 
account  of  ill  health.  Council  [1903]  1KB.  772,  72  L.  J. 

(2)  Nicholson    v.    Bradfidd    Union  K  B.  554. 
(1866)  L.  R  1  Q.  B.  620, 35  L.  J.  Q.  B. 
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St.  Nik)t*8 
Uhiok. 


[811] 


the  only  order  given  by  the  defendants  was  a  verbal  order  to  one 
of  their  own  officers,  since  deceased,  who  had  given  the  order  to 
the  plaintiff.  It  was  objected  that,  as  the  defendants  were  a 
corporation,  they  could  be  liable  only  upon  an  order  given  by  them 
under  seal ;  and  that  therefore  no  legal  order  was  proved,  unless 
as  against  the  deceased  officer  in  his  own  person.  The  Iramed 
Baron  overruled  the  objection  (i) ;  and  a  verdict  was  found  for  the 
plaintiff.    In  this  Term  (2), 

Gunning  moved  for  a  new  trial,  on  the  above  objection. 

Cur.  adv.  vutL 

LoBD  Dbnman,  Gh.  J.  now  delivered  the  judgment  of  the  Coijbt  : 

A  motion  in  this  case  was  made  for  a  new  trial,  on  the  ground 
that  no  contract  under  seal  was  proved  against  the  defendante. 
But  we  think  that  they  could  not  be  permitted  to  take  the  objection, 
inasmuch  as  the  work  in  question,  after  it  was  done  and  completed, 
was  adopted  by  them  for  purposes  connected  with  the  corporation. 

Rule  refused  (3). 


1846. 

April  27. 

[811] 


LAYTON  V.  HUREY. 

(8  Q.  B.  811—819;  S.  0.  15  L.  J.  a  B.  244 ;  10  Jur.  616.) 

Under  stat.  5  &  6  Will.  lY.  c.  59,  a.  4  (4),  requiring  the  distrainor  of  any 
horse  (which  word  *•  horse"  may,  by  sect,  21,  be  construed  as  ♦* horses") 
to  feed  it  while  in  the  pound,  and  empowering  him,  after  seven  days,  to 
seU  any  such  horse  for  the  expenses,  a  party  distraining  seyeral  horses  may 
sell  one  or  more  for  the  expenses  of  all.  Semble,  per  Colxridoe,  J.,  that 
he  may  repeat  such  sale  from  time  to  time  as  need  requires. 

But,  if  he  pleads  the  sale  in  an  action  of  trespass  for  taking  and  convert- 
ing the  horses  sold,  he  must  allege  that  it  was  necessary  to  sell  them  for 
payment  of  the  expenses. 

And,  where  defendant  had  obtained  a  verdict  on  such  plea  not  containing 
the  above  allegation,  judgment  was  given  non  obstante  veredicto. 

Trespass.  The  declaration  stated  that  defendant  broke  and 
entered  plaintiff's  close,  broke  open  his  gates  &c.,  crashed  the  grass 
and  subverted  the  soil  &c.,  and  seized  and  took  away  from  the  said 
close  divers,  to  wit  seven,  horses  of  plaintiff  of  great  value,  &c.,  and 
drove  them  to  a  pound  and  there  imprisoned  and  impounded  them, 
and  kept  them  so  impounded  for  a  long  time,  to  wit   <kc.,  and 

(1)  See,  however,  Smart  v.  Guardians      Wightman,  JJ. 
of  West  Ham  Uiiion  (1855)  10  Exch. 
876,  24  L.  J.  Ex.  203  (affd.  in  Ex.  Ch. 
11  Ex.  867).— A.  C. 

(2)  April  17th.    Before  Lord  Den- 
man,  Ch.  J.,  Patteson,  Williams,  and 


(3)  See  the  cases  collected  in  Paine 
V.  Strand  Union,  ante,  p.  503. 

(4)  Bepealed  by  12  &  13  Yict  c.  92, 
s.  1.  See  now  s.  4  of  that  Act  and 
17  &  18  Vict.  c.  60,  a  1.— A.  C. 
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converted  them  to  his  own  use ;  *and  afterwards,  to  wit  on  &c.,  Latton 
*'  carried  away  two  of  the  said  horses  and  sold  and  disposed  huiuly. 
thereof,  and  converted  all  the  said  horses  to  his  the  defendant's  [  "312  ] 
own  use ;  whereby  "  &c.  (averments  of  damage). 

Pleas.  1.  Not  guilty.  2.  As  to  breaking  and  entering  the 
close,  breaking  open  the  gates  &c.,  crushing  &c.,  and  subverting 
&c.,  that  the  close,  gates,  grass,  soil,  &c.,  were  not  the  close,  &c.  of 
plaintiff,  in  manner  and  form,  &c. :  conclusion  to  the  country. 

8.  As  to  the  seizing  and  taking  away  the  horses,  driving  them 
to  the  said  pound,  and  there  imprisoning  and  impounding,  and 
keeping  &c.  and  converting  them  as  in  the  declaration  mentioned, 
and  carrying  away  two  of  the  said  horses,  and  selling  and  disposing 
of  and  converting  all  the  said  horses  to  defendant's  own  use  :  That 
defendant,  before  and  at  the  times  when  &c.,  was  lawfully 
possessed  of  a  close  &c. ;  and,  because  &c. ;  averment,  that 
defendant,  at  the  times  when  &c.,  took  the  horses  damage  feasant 
in  his  said  close,  as  a  distress,  and  led  them  to  the  said  pound, 
being  a  common  pound  &c.,  and  there  imprisoned  and  impounded 
and  kept  them  impounded  &c.  for  the  space  of  time  in  the 
declaration  mentioned,  and  converted  the  same  in  manner  and 
form  <bc.  ''  And  the  said  defendant  further  says  that,  while  the 
said  horses  of  the  said  plaintiff  remained  and  continued  so 
imprisoned,  impounded  "  &c.  ''  as  aforesaid,  and  long  after  the 
making  and  passing  of  a  certain  Act  "  &c.  (6  &  6  Will.  lY.  c.  59), 
*^  he  the  said  defendant  found,  provided  and  supplied  the  said 
horses  of  the  said  plaintiff,  so  impounded  as  aforesaid,  daily  during 
all  such  time  with  good  and  sufficient  food  and  nourishment :  and 
the  said  defendant  further  says  that,  instead  of  proceeding  for  the 
recovery  of  the  *value  of  the  said  food  and  nourishment  or  any  [  *818  ] 
part  thereof  before  a  justice  of  the  peace,  after  the  expiration  of 
seven  clear  days  from  the  time  of  impounding  the  said  horses  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit  on  " 
<&c.,  ''  he  the  said  defendant  carried  away,  sold  and  disposed  of  the 
said  horses  so  sold  as  in  the  said  declaration  mentioned,  openly 
and  by  public  auction,  at  a  certain  public  market  held  at "  &c., 
''  called  (to  wit)  the  Market  Place,  Whittlesea  (after  having  given 
and  published,  three  days  previously  to  such  sale,  to  wit  on  "  &c., 
''  a  public  printed  notice,  at "  &c.,  "  of  the  said  impounding  and 
sale  thereof  pursuant  to  the  said  Act  of  Parliament),  for  a  certain 
sum  of  money,  to  wit  the  sum  of  15Z.  10«.,  being  the  most  money 
that  could  be  got  for  the  same ;  and  that  the  said  defendant  then 
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applied  the  said  money,  being  the  produce  of  the  said  sale,  in 
discharge  of  the  value  of  such  food  and  nourishment  so  supplied  as 
aforesaid,  and  the  expenses  of  and  attending  such  sale,  according 
to  the  statute  in  such  case  "  &c.,  ''  as  it  was  lawful  for  the  said 
defendant  to  do  for  the  cause  aforesaid ;  which  are  the  same  allied 
trespasses  "  &c.    Verification. 

Replication,  joining  issue  on  pleas  1  and  2.  To  plea  8,  De 
injurid.    Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Cambridgeshire  Spring 
Assizes,  1845,  it  appeared  that  seven  horses  were  impounded,  and 
two  sold.  A  verdict  was  found  for  the  plaintiff  on  the  Ist  issue, 
and  for  the  defendant  on  the  2nd  and  8rd.  The  learned  Judge  was 
of  opinion  that,  under  'sect.  4  of  the  statute  (i),  the  defendant  was 


(1)  Stat.  5  &  6  Will.  IV.  c.  59,  b.  4, 
after  reciting  that  **  great  cruelties  are 
practised  by  reason  of  keeping  and 
detaining  horses,"  &c.,  ''impounded 
"^^and  confined  without  food  frequently 
for  many  days,"  enacts,  for  remedy 
thereof,  **  That  from  and  after  the 
passing  of  this  Act  every  person  who 
shall  impound  or  confine,  or  cause  to 
be  impounded  or  confined,  any  horse, 
ass,  or  other  cattle  or  animal,  in  any 
common  pound,"  &c.,  "or  in  any 
inclosed  place,  shall  and  he  is  hereby 
required  to  find,  provide,  and  supply 
such  horse,  ass,  and  other  cattle  or 
animal  so  impounded  or  confined,  daily 
with  good  and  sufficient  food  and 
nourishment  for  so  long  a  time  as  such 
horse,  ass,"  &c,  "  shall  remain  and 
continue  so  impounded  or  confined  as 
aforesaid  ;  and  every  such  person  who 
shall  so  find,  provide,"  &c.  **  any  such 
horse,  ass,"  &c.  **with  such  daily 
food  and  nourishment  as  aforesaid, 
shall  and  may  and  he  and  Uiey  are 
hereby  authorized  and  empowered  to 
recover  of  and  from  the  owner  or 
owners  of  such  cattle  or  animal  not 
exceeding  double  the  full  value  of  the 
food  and  nourishment  so  supplied  to 
such  cattle  or  animal  as  aforesaid  by 
proceeding  before  any  one  justice  of 
the  peace  within  whose  jurisdiction 
such  cattle  or  animal  shall  have  been 
so  impounded  and  supplied  with  food 
as  aforesaid,  in  like  manner  as  any  " 
penalty  &c.  may  be  recovered  under 


this  Act ;  and  which  value  the  justice 
is,  by  this  clause,  authoriaed  "to 
ascertain,  determine,  and  enforce  as 
aforesaid ;  and  every  person  who  shall 
have  so  supplied  such  food  and 
nourishment  as  aforesaid  shall  be  at 
liberty,  if  he  shall  so  think  fit,  instead 
of  proceeding  for  the  recovery  of  the 
value  thereof  as  last  aforesaid,  after 
the  expiration  of  seven  clear  days  from 
the  time  of  impounding  the  same,  to 
sell  any  such  horse,  ass,"  &c.,  "  openly 
at  any  public  market  (after  having 
given  three  days'  public  printed  notice 
thereof)  for  the  most  money  that  can 
be  then  got  for  the  same,  and  to  apply 
the  produce  in  discharge  of  the  value 
of  such  food  and  nounshment  so 
supplied  as  aforesaid,  and  the  expenses 
of  and  attending  such  sale,  rendering 
the  overplus  (if  any)  to  the  owner  of 
such  cattle  or  animal."  Sect.  6 
imposes  a  penalty  on  the  person 
impounding,  who  shall  refuse  or 
neglect  to  provide  food  for  such 
hoi-se,  &c. 

Sect.  21  enacts,  *'  That  whenever  in 
this  Act,  with  reference  to  any  pereon, 
cattle,  animal,  matter,  or  thing,  any 
word  or  words  is  or  are  used  importing 
Uie  singular  number  or  the  masculine 
or  feminine  gender  only,  yet  sadi 
word  or  words  shall  be  understood  to 
include  several  persons  or  animals  as 
well  as  one  person  or  animal,  and 
females  as  well  as  males,  and  several 
matters  or   things   as    well   as   one 
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entitled  *to  sell  as  many  horses  (and  so  many  only)  as  would  pay  Latton 

for  the  keep  of  the  seven ;  and  he  observed  that  the  plaintiff  had  hurby. 

not  new  assigned.  [  *8U  ] 

In  Easter  Term,  1846,  a  rule  nisi  was  obtained  for  judgment  non  [  sis  ] 
obstante  veredicto  on  the  8rd  issue  (i) : 

Gunning  and  Couch  now  showed  cause : 

The  objections  to  the  plea  are,  first,  that,  if  a  distress  of  seven 
horses  is  taken,  and  they  are  impounded,  two  cannot  be  sold  for  the 
keep  of  the  seven ;  or,  secondly,  that,  if  they  may,  the  plea  ought 
to  allege  that  the  two  were  necessarily  sold  to  pay  for  such  keep. 
The  8rd  plea  follows  the  language  of  stat.  5  &  6  Will.  lY.  c.  S9,  s.  4. 
By  that  clause,  the  person  impounding  any  horse  (which,  by 
sect.  21,  may  be  construed  to  mean  horses  if  the  context  allows  it) 
is  bound  to  supply  food  and  nourishment  for  such  horse  while 
impounded,  and  is  authorized,  after  seven  days,  to  sell  such  horse 
and  apply  the  produce  "  in  discharge  of  the  value  of  such  food  and 
nourishment  so  supplied  as  aforesaid."  The  plea  states  that  the 
defendant  did  sell  the  two  horses  for  the  value  of  the  food  ''  so 
supplied  as  aforesaid,"  that  is,  in  the  language  of  the  earlier  part, 
"  supplied  *'  to  ''  the  said  horses  of  the  said  plaintiff,  so  impounded 
as  aforesaid."  Sect.  4  empowers  the  distrainor  to  apply  the 
produce  of  sale  in  paying  for  the  food  &c.  ''  so  supplied  as  afore- 
said ; "  that  is,  not  to  the  horse  or  horses  sold,  but  to  "  such  cattle 
or  animal  as  aforesaid,"  namely,  the  cattle  or  animal  impounded. 
It  cannot  be  the  meaning  of  sect.  4  that,  if  several  horses  are  taken, 
each  must  be  sold  for  the  cost  of  that  horse's  food,  although  each 
horse  may  be  worth  1002.  The  justification  is  good  after  verdict. 
If  the  plaintiff  meant  to  allege  that  two  horses  were  more  than  the 
defendant  ought  to  have  sold,  he  should  *have  new  assigned.  [  *816  ] 

(Loan  Denman,  Gh.  J.:  Supposing  your  construction  of  the 
statute  to  be  right,  still,  as  the  defendant  sold  more  than  one  horse» 
ought  not  the  plea  to  show  that  it  was  necessary  to  sell  mora  than 
one  for  the  general  expenses  ? 

GoLBBTDOE,  J.  *.  On  thoso  pleadings  nothing  turns  upon  the  want 
of  a  new  assignment.) 

matter  or  thing,  unless  it  be  otherwise  (1)  Also  for  a   new  trial,   on  the 

specially  provided,  or  there  be  some-  ground,  among  others,  of  an  alleged 

thing    in    the    subject    or   context  erroneous  ruling  as  to  the  necessity  of 

repugnant  to  such  construction."  a  new  assignment. 
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Latton  The  statute,  in  sect.  4,  virtnally  gives  a  form  of  plea ;  and  that 
HuBBT.  ^^B  ^^^^^  followed.  Supposing  that,  according  to  the  strict  con- 
struction of  this  clause,  each  horse  is  to  be  sold  for  its  own  keep, 
the  plea  is  consistent  with  that  supposition,  and  answers  the  count: 
for  the  action  is  trespass  ;  and,  if  the  two  horses  were  sold  for  their 
own  respective  expenses,  an  application  of  part  of  the  money  to  the 
expense  of  the  other  horses  would  not  make  the  defendant  a 
trespasser  ab  initio,  such  application  not  being  itself  a  fresh 
trespass :  Shorland  v.  Oovett  (i). 

(GoLBRiDOB,  J. :  Professing  to  sell  under  a  statutory  power,  most 
not  you  show  that  the  statute  has  been  complied  with  in  all 
respects?) 

To  retain  part  of  the  price  for  a  purpose  not  authorized  might 
be  an  abuse  of  the  statutory  authority,  but  would  not  make  the 
distrainor  a  trespasser  ab  initio. 

(LoBD  Dbnman,  Gh.  J. :  You  say  that  this,  if  a  wrongful  act,  is 
subsequent  to  every  act  of  trespass.) 

It  is;  and,  as  Baylby,  J.  said  in  Shorland  v.  Oovett (i)^  "Where 
the  subsequent  act  is  a  trespass,  the  law  assumes  that  the  party  did 
not  enter  for  the  purpose  alleged  in  the  plea,  but  for  the  purpose  of 
committing  the  trespass.  But  here  the  subsequent  act  was  not  a 
trespass,  nor  can  it  be  reasonably  supposed  that  the  original  entry 
was  for  the  purpose  of  the  extortion."  A  sheriff  lawfully  arresting 
£  *8i7  ]  a  party  under  process  *of  contempt  does  not  become  a  trespasser 
ab  initio  by  detaining  him  after  he  is  entitled  to  his  discharge: 
Smith  v.  Egginton  (2).  On  the  other  hand,  assuming  that  the 
distrainor  must  sell  only  what  it  is  necessary  to  sell,  yet,  as  the 
statute  gives  no  express  direction,  it  must  be  taken  as  conferring  a 
discretionary  authority  to  sell  so  many  as  the  party  supposes  may 
be  requisite.  He  is  to  sell  by  auction,  and  cannot  be  certain  what 
price  any  horse  or  horses  will  fetch,  or  what  the  expenses  of  sale 
may  be.  The  words  of  sect.  4  empower  the  distrainor  to  sell  "  any 
such  horse,"  <bc. :  but  it  seems  to  follow  from  the  constmction 
attempted  on  the  other  side  that  he  could  not  justify  putting  up  for 
sale  any  horse  or  horses  but  such  as  it  was  necessary  to  sell  for  the 
amount  actually  become  due :  the  result  of  which  would  be  that, 

(1}  29  B.  B.  294  (5  B.  &  C.  485).  (2)  7  Ad.  &  £L  167. 
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in   many  instances,  he  could  not  be  safe  unless  he  sold  each      Lattok 
liorse   individually  in  discharge  of  its  own  expenses;   for  there       hubrt. 
could  not  be  a  second  sale  for  the  general  expenses;  and  there- 
fore, if  he  once  sold  a  certain  number  to  raise  money  for  the 
i^bole»  and  the  produce  was  insufficient,  he  would  have  no  further 
remedy. 

Bylea,  Serjt.,  contra : 

Either  each  animal  is  be  sold  for  the  expenses  of  each,  or  as 
many  must  be  sold  as  will  pay  the  actual  cost  of  all.  The  latter, 
certainly,  is  a  reasonable  construction  :  for  it  cannot  be  said  that, 
if  500  sheep  were  distrained  damage  feasant,  the  whole  ought  to  be 
sold  to  pay,  perhaps,  2$.  Gd.  But,  assuming  this  construction  to 
be  acted  upon,  parties  availing  themselves  of  the  statute  must 
allege  in  pleading  that  it  was  necessary  to  sell  so  many,  and  that 
they  *at  once  did  so  ;  or  that  they  sold  one  and  it  did  not  produce  [  •818  ] 
enough,  and  then  they  sold  more.  Here  no  such  averment  is 
made :  and  it  is  not  shown  whether  the  amount  of  the  keep  and 
expenses  of  sale  equalled,  or  exceeded,  the  sum  raised.  (He  was 
then  stopped  by  the  Court.) 

Lord  Denman,  Ch.  J. : 

The  sense  of  the  statute,  in  sect.  4,  is,  that  the  distrainor  may 
sell  to  meet  the  exigency  which  arises ;  he  must  exercise  a  reason- 
able discretion,  and  act  bond  fide.  But,  if  he  sells  two  horses  to 
pay  the  expenses  of  seven,  he  is  bound  to  show,  in  an  action  like 
this,  that  he  did  sell  what  was  necessary,  according  to  a  proper 
exercise  of  discretion.  The  rule  must  be  absolute  for  judgment 
non  obstante  veredicto. 

Williams,  J.  (i) : 

The  learned  Judge  at  the  trial  cannot  have  pronounced  judicially 
whether  or  not  the  averment  of  necessity  was  essential :  the  only 
question  there  must  have  been  whether  or  not  the  necessity  was 
proved.  The  case  has  been  ingeniously  argued  by  Mr.  Cotu:h  as  if 
the  question  were  whether  a  right  to  sell  the  two  horses  existed  at 
all ;  but  the  real  point  is  whether  the  defence,  as  pleaded,  was  a 
good  answer  under  the  statute.  The  Act  gives  a  distrainor  two 
modes  of  remedy  for  the  expense  of  keeping  the  animals  impounded. 

(1)  Patteson,  J.  was  absent  oa  account  of  ill-health. 
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Lattoh  He  may  proceed  before  a  justice  in  the  same  mamier  as  for  a 
HuBBT.  forfeiture ;  or  he  is  empowered  to  help  himself ;  he  may,  if  he 
thinks  proper,  sell,  to  indemnify  himself  for  the  keep.  But,  after 
satisfying  those  expenses,  and  the  costs  of  sale,  he  is  to  render  the 
[  *819  ]  overplus,  if  any,  *to  the  owner  of  the  distress  :  that  implies  that 
what  is  sold  must  have  been  necessarily  sold  for  the  purpose  of 
reimbursement,  and  that  the  power  is  measured  by  the  necessity. 
I  think,  therefore,  that,  in  pleading,  the  necessity  ought  to  be 
averred,  and  that,  for  want  of  such  averment,  this  is  not  a  good  plea. 

GOLBRIDOB,  J. : 

The  true  construction  of  the  clause  appears  from  its  object, 
which  is  that  no  cruelty  should  be  inflicted  upon  animals  impounded, 
but  that  the  distrainor  should  feed  them,  and  be  repaid  what  he  is 
obliged  to  expend  for  that  purpose.  To  obtain  repayment  be  may 
go  before  a  magistrate,  or  he  may  sell,  and  reimburse  himself. 
But,  as,  before  a  magistrate,  he  would  obtain  only  satisfaction  for 
the  keep  of  all  the  animals  distrained,  so,  if  he  sells,  his  indemnity 
must  be  limited  to  the  amount  of  what  has  actually  been  supplied. 
Mr.  Couch  has  suggested  the  difficulty  that,  if  the  power  of  sale  be 
strictly  limited,  the  distrainor  may  not  ultimately  be  reimbursed, 
because  he  cannot  make  a  second  sale :  but,  if  he  is  obliged  to  keep 
the  distress  for  an  indefinite  period,  I  know  nothing  to  prevent  his 
selling  from  time  to  time  as  it  becomes  necessary.  The  intention 
of  the  Act  clearly  is  that  what  he  sells  should  be  what  it  is 
necessary  to  sell :  and,  when  he  pleads  the  sale  as  a  defence,  he 
should  say  "  I  sold  for  what  it  was  necessary  to  raise." 

Lord  Dbnman,  Ch.  J. : 

We  do  not  decide  that  the  defendant  was  a  trespasser  ab  initio, 
but  only  that' a  part  of  what  he  did  is  not  justified  by  the  pleading. 

Rule  absolute  to  enter  judgmetit  for  plaintiff  on  the  8n/ 
issue,  non  obstante  veredicto. 
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SOLOMON  V.  LAWSON.  iwe. 

>Jj*.  11,  13, 
(8  Q.  B.  823—840 ;  S.  C.  15  L.  J.  Q.  B.  253 ;  10  Jur.  796.)  14. 

1.  In  an  action  for  libel  or  slander,  when  the  words,  written  or  spoken,         ^^ 
are  not  in  themselves  applicable  to  the  individual  plaintiff,  no  introductory        r  323  -> 
averment  or  innuendo  ^an  give  such  an  application. 

Therefore,  where  the  declaration  in  the  first  count,  after  reciting  that 
plaintiff  was  employed  in  supplying  fresh  water  to  ships  at  H.,  and  had, 
for  that  purpose,  fitted  up  a  schooner  with  wooden  tanks,  and  that,  the 
ship  M,  being  at  H.,  plaintiff  conveyed  fresh  water  to  the  M,  in  the  wooden 
tanks  of  his  schooner,  complained  that  defendant  published,  of  and 
concerning  plaintiff  in  his  said  employment,  and  concerning  the  water  so 
supplied  to  the  if.,  a  statement  (set  forth  in  the  count)  that  persons  on 
board  the  M.  had  become  ill  soon  after  leaving  H.,  where  they  had  taken 
in  fresh  water ;  which  illness  was  occasioned  by  the  water ;  that  the  water 
was  run  into  a  copper  tank  whence  the  casks  were  filled  alongside ;  that 
the  poison  was  imbibed  from  the  tank ;  and  that  it  behoved  the  authorities 
to  order  its  removal,  and  replace  it  with  an  iron  one :  thereby  meaning 
that  plaintiff  had  been  guilty  of  supplying  bad  and  unwholesome  water  to 
the  M, :  judgment  on  that  count  was  arrested. 

2.  Where  a  declaration  for  libel  sets  out  a  publication  which  refers  to  a 
previous  publication,  but,  imless  by  reference  to  the  language  of  the 
previous  publication,  contains  no  libel,  such  previous  publication  must  be 
considered  as  incorporated  in  the  publication  complained  of,  and  must 
appear,  in  the  declaration,  to  be  set  out  verbatim,  and  not  merely  in 
substance. 

Therefore  judgment  was  arrested  as  to  the  second  count  of  the  above 
declaration,  which,  after  reciting  that  defendant  published  a  statement 
**in  substance  (1)  as  follows,"  setting  out  the  publication  charged 
in  the  first  count,  charged  that  defendant  afterwards  published,  of  and 
concerning  plaintiff,  &c.,  and  of  and  concerning  the  first  publication, 
a  statement  that  the  copper  tank  was  fitted  up  in  a  schooner  belonging 
to  plaintiff. 

Casb.  The  first  count  of  the  declaration  stated  that  plaintiff, 
before  and  at  the  time  of  the  committing  &c.,  to  wit  on  &c.,  was  a 
merchant,  and  carried  on  business  as  such  merchant  at  the  island 
of  St.  Helena,  and  heretofore,  and  before  and  at  the  time  of  the 
committing  &c.,  was,  and  still  is,  accustomed  to  be  employed,  for 
reward  in  that  behalf  paid  to  plaintiff,  for  the  purpose  of  conveying 
to,  selling,  and  supplying  with  fresh  water  and  provisions,  from 
the  shores  of  the  said  island,  divers  ships  passing  by  and  calling  at 
the  said  island  :  That  plaintiff,  before  and  at  the  time  of  the  com- 
mitting &c.,  had,  for  the  better  and  for  the  more  easily  supplying 
the  said  ships  so  calling  as  aforesaid  with  water,  purchased  and 
procured  a  certain  ship  or  schooner,  for  a  large  sum  of  money,  to 

(1)  See  Bradlaugh  y,  Begina  (1878)  veria^tm,  though  the  declaration  stated 

3  Q.  B.  D.  618,  per  Bbakwell,  L.  J.  that  it  was  set  out  in  substance.     See 

It  should,  however,  be  noticed  tiiat  in  po9t,  p.  674. — A.  C. 
this  case  the  letter  was  in  fact  set  out 
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Solomon  y^H  600Z.,  for  the  purpose  of  conveying  the  said  water  to  and  from 
Lawsok.  *th6  shores  of  the  said  island,  to  and  on  board  the  said  ships  so 
[  *S2^  ]  calling  as  aforesaid ;  and  had  spent  divers  large  sums  of  money  in 
having  the  said  ship  or  schooner  as  aforesaid  fitted  up  for  carrying 
the  said  water  as  aforesaid,  to  wit  500Z. ;  and  then  had  the  said 
ship  or  schooner  fitted  up  with  divers  wooden  tanks  and  cisterns 
for  containing,  holding  and  conveying  the  said  water  for  the 
purpose  aforesaid :  That  heretofore,  and  before  the  committrng  &c., 
a  certain  ship,  to  wit  a  ship  called  the  Moffatt^  then  on  her  voyage 
from  India  to  England,  with  divers  persons,  passengers,  officers 
and  crew  on  board,  arrived  and  called  at  the  said  island  for  the 
purpose  of  taking  a  supply  of  fresh  water  for  the  use  of  the  said 
last  mentioned  ship  and  the  said  persons,  passengers,  &c.,  daring 
her  then  ensuing  voyage  from  St.  Helena  aforesaid  to  England : 
That  thereupon,  afterwards,  and  before  the  committing  &c.,  to  wit 
on  &c.,  a  certain  person,  then  being  the  captain  of  the  said  ship 
the  Moffatty  then  employed  plaintiff,  and  agreed  with  him  for,  and 
plaintiff  did  then  sell,  convey  and  deliver  on  board  the  last 
mentioned  ship,  a  large  quantity  of  fresh  water,  to  wit  800  hogs- 
heads of  fresh  water,  of  great  value,  to  wit  &c.,  for  the  use  or 
supply  of  the  said  ship  as  aforesaid  during  her  then  voyage  to 
England ;  and  plaintiff  did  then  convey  the  same  to  and  on  board 
the  last  mentioned  ship  in  the  wooden  tanks  and  cisterns  of  the 
said  ship  or  schooner  of  plaintiff,  from  the  shore  of  the  said  island: 
That  afterwards,  and  after  taking  on  board  the  said  water,  to  wit 
on  <bc.,  the  said  ship  the  Moffatt  did  arrive  in  the  river  Thames, 
from  off  her  said  voyage  from  India,  after  so  touching  at  St.  Helena 
as  aforesaid :  That  the  plaintiff  hath  always  conducted  himself,  as 
[  *82a  ]  well  in  the  way  of  his  said  business  and  occupation  *as  otherwise, 
with  skill,  care,  judgment  and  integrity,  and  hath  never  been 
guilty,  nor,  until  the  committing  &c.,  been  suspected  &c.,  of  con- 
veying, selling  or  supplying,  or  endeavouring  to  convey,  or  sell  or 
supply,  to  ships  passing  by  and  calling  at  the  said  island,  bad  or 
unwholesome  or  poisonous  water;  nor  of  conveying  or  carrying 
water  to  the  said  ships  or  vessels  in  copper  tanks,  or  of  any  other 
the  misconduct  hereinafter  mentioned  to  have  been  imputed  to 
him :  That  the  said  water,  before  and  at  the  time  of  the  com- 
mitting &c.,  which  was  supplied  to  the  said  ship  the  Moffatt  by 
plaintiff  as  aforesaid,  was  good,  fresh  and  wholesome  water.  Yet 
defendant,  well  knowing  &c.,  but  contriving  &c.  to  injure  plaintiff 
in  his  said  trade  or  business  and  employment  as  aforesaid,  and 
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to  cause  it  to  be  suspected  and  believed  that  plaintiff  had  conveyed,  Solomon 
sold  and  supplied  to  the  said  ship  the  Moffatt  unwholesome,  lawsok. 
poisonous  and  bad  water,  and  that  plaintiff  had  been  and  was  in 
the  habit  of  conveying  the  said  water  on  board  the  said  ships,  and 
had  conveyed  the  water  aforesaid  to  the  ship  the  Moffatt^  in  copper 
tanks,  which  were  unwholesome  and  unfit  for  use,  and  to  vex  &c. 
plaintiff,  heretofore,  to  wit  on  &c.,  wrongfully,  maliciously  and 
injuriously  printed  and  published,  and  caused  to  be  &c.,  in  a 
certain  newspaper  called  The  TimeSy  of  and  concerning  plaintiff, 
and  of  and  concerning  him  in  the  way  of  his  said  trade  or  business 
and  employment  respectively,  as  aforesaid,  and  of  and  concerning 
the  water  so  supplied  to  the  said  ship  the  Moffatt  as  aforesaid,  and 
of  and  concerning  plaintiff's  conduct  in  and  about  the  selling,  con- 
veying and  delivering  the  said  water  on  board  the  said  ship 
the  Moffatt  as  aforesaid,  a  certain  false,  scandalous,  malicious 
and  defamatory  *libel,  containing  the  false,  &c.,  and  libellous  [*826] 
matters  following,  of  and  concerning  plaintiff,  and  of  and 
concerning  him  in  the  way  of  his  said  trade  or  business  and 
employment  respectively,  as  aforesaid,  and  of  and  concerning 
the  water  so  supplied  to  the  said  ship  as  aforesaid,  and  of  and 
concerning  his  conduct  in  and  about  the  selling,  conveying  and 
delivering  the  said  water  on  board  the  said  ship  the  Moffatt  as 
aforesaid,  viz. 

'•  To  the  Editor  of  The  Times.  Sm,— The  following  shocking 
occurrence  deserves  to  be  made  known,  as  it  may  be  the  means  of 
saving  the  lives  of  passengers  from  India.  The  ship  Moffatt'* 
(meaning  the  aforesaid  ship)  "  arrived  from  Bombay  on  Saturday; 
and  the  passengers  landed  in  almost  a  dying  state.  It  appears, 
from  a  statement  made  by  two  of  the  sufferers,  who  are  officers  in 
the  army  and  are  come  home  on  sick  leave,  that  they  were  all 
tolerably  well  up  to  their  arrival  at  St.  Helena,  where,  as  is 
customary,  they  took  on  board  fresh  water :  and  in  a  few  days  after 
leaving  that  island  they  were  all  seized  with  violent  pains  and 
vomiting,  which  continued  daily  up  to  their  arrival  in  England. 
Their  gums  became  black,  and  the  under  part  of  the  tongue  black. 
No  one,  not  even  the  doctor,  who  equally  suffered  with  the  captain 
and  his  wife,  could  account  for  it.  But  there  is  no  doubt  that  their 
illness  was  caused  by  the  water ;  and  it  appears  the  water  is  run 
into  a  copper  tank  at  St.  Helena,  from  whence  the  casks  are  filled 
alongside.    There  is  no  doubt,  therefore,  that  the  poison  is  imbibed 
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SoLOMOK  from  this  copper  tank ;  and  it  behoves  the  authorities  immediatelj 
Lawsoh.  to  order  its  removal,  and  replace  it  with  an  iron  ona  I  saw  the 
[  *827  ]  two  young  officers  this  day,  suffering  *the  most  dreadful  agony.  I 
should  be  glad  to  hear,  from  the  passengers  of  other  ships  from 
India,  whether  they  have  been  like  sufferers  by  the  St.  Helena 
water,  in  order  that  a  proper  representation  may  be  laid  before 
Government,  which  there  is  no  doubt  the  captain  and  owners  of 
the  Moffatt  will  feel  it  necessary  to  do.  I  remain,  Sir,  yours  most 
obediently, 

"  October  9th.  "  Nautictjs. 

"  P.S. — I  find,  in  your  paper  of  to-day,  not  less  than  37  vessels 
announced  as  having  put  into  St.  Helena." 

(Thereby  then  and  there  meaning  and  intending  that  the  plaintiff 
had  been  guilty  of  selling,  conveying  and  supplying  bad  and 
unwholesome  water  to  the  said  ship  the  Moffatt,) 

Second  count.  That,  after  the  said  arrival  of  the  said  ship  the 
Moffatt  in  the  river  Thames  as  aforesaid,  and  before  the  committing 
&c.,  hereinafter  mentioned,  to  wit  on  &c.,  defendant  caused  to  be 
printed  and  published  in  the  said  newspaper  a  certain  letter  or 
statement,  in  substance  as  follows  ;  that  is  to  say : 

"  To  the  Editor  of  The  Times  <fec."  (Setting  out  verbatim,  with- 
out  innuendoes,  the  letter  set  out  in  the  first  count.) 

And  defendant,  further  contriving  &c.,  as  aforesaid,  afterwards, 
and  after  the  publication  of  the  said  last-mentioned  letter  or 
statement,  to  wit  on  17th  October,  a.d.  1844,  falsely  &c.  and 
maliciously  did  publish  a  certain  other  false,  &c.  libel,  of  and  con- 
cerning plaintiff,  and  of  and  concerning  him  in  the  way  of  his  said 
trade  or  business  and  employment  as  aforesaid,  and  of  and  con- 
cerning the  water  so  su^Jplied  and  delivered  by  him  on  board  the 
[*828]  said  ship  the  Moffatt  as  aforesaid,  and  of  and  concerning  *his 
conduct  in  and  about  the  selling,  conveying  and  delivering  the  said 
water  on  board  the  said  ship,  and  of  and  concerning  the  said  last 
mentioned  letter  or  statement,  containing,  amongst  other  things, 
the  false,  &c.  and  libellous  matter  following,  of  and  concerning 
plaintiff,  and  of  and  concerning  him  in  the  way  of  his  said  trade 
&c.,  as  aforesaid,  and  of  and  concerning  the  water  so  supplied  and 
delivered  by  him  on  board  the  said  ship  the  Moffatt  as  aforesaid,  and 
of  and  concerning  his  conduct  in  and  about  the  selling,  conveying 
and  delivering  the  said  water  on  board  the  said  ship,  and  of  and 
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concerning  the  said  last  mentioned  letter  or  statement:    (that     Solomon 
is  to  say):  Lawsok. 

"  To  the  Editor  of  The  Times. 

"  St.  Helena  Water. 

*'  Sib, — I  beg  leave  to  correct  an  error  I  was  led  into  regarding 
the  passengers  by  the  ship  Moffatt,  from  Bombay,  being  poisoned 
by  the  water  supplied  at  St.  Helena  from  a  copper  tank.  I  stated 
the  tank  belonged  to  Government.  This  is  an  error.  The  copper 
tank  is  fitted  up  in  a  small  schooner  belonging  to  Mr.  Solomon  " 
(thereby  meaning  the  plaintiff),  ''  which  runs  alongside  the  ships, 
aB  they  arrive,  to  supply  them  with  water.  Captains  of  ships 
homeward  bound  will  therefore  do  well  to  be  warned  of  the  fatal 
consequences  that  may  result  from  taking  in  water  that  has 
probably  been  lying  some  days  in  a  copper  tank,  the  evil  effects  of 
which  they  can  ascertain  by  inquiry  of  the  captain,  doctor  or  owner 
of  the  Moffatt "  (thereby  meaning  the  said  ship  the  Moffatt  afore- 
said). *'  The  doctors  pronounce  it  to  be  a  decided  case  of  poison, 
lam.  Sir,  your  most  obedient  servant,  "Nauticus." 

(Thereby  then  meaning  and  intending  that  the  said  water,  so       [  829  ] 
supplied  and  delivered  by  plaintiff  to  the  said  ship  the  Moffatt  as 
aforesaid,  was  bad,  unwholesome,  and  poisonous.) 

Then  followed  a  general  statement  of  damage  to  plaintiff  in  his 
character  and  trade :  and  that  he  hath  been  and  is  greatly  vexed, 
&c.,  greatly  hindered  and  prevented  in  and  from  supplying  the 
said  ships,  so  calling  at  the  said  island,  with  fresh  water  and  other 
provisions,  and  hath  thereby  been  deprived  of  divers  great  gains, 
&c.,  and  by  means  whereof  the  masters  of  divers  ships  have  refused 
to  take  their  fresh  water  and  provisions  from  plaintiff,  as  they  other- 
wise might  and  would  have  done  (not  stating  any  particular  instance). 

Pleas :  Not  guilty  ;  2.  That  the  water  was  not  good  &c. ;  S.  A 
justification.  Beplication:  to  the  1st  and  2nd  pleas,  similiter;  to 
the  8rd,  De  injurid,  on  which  issue  was  joined. 

On  the  trial,  before  Lord  Denman,  Ch.  J.,  at  the  Surrey  Spring 
Assizes,  1845,  a  general  verdict  was  found  for  the  plaintiff.  In 
Easter  Term,  1845,  Shee,  Serjt.,  obtained  a  rule  nisi  for  arresting 
the  judgment ;  or  for  a  venire  de  novo. 

In  last  Hilary  vacation  (i), 

(1)  The  case  was  argued  on  and  on  February  13ih  and  14tb,  before 
February  11th,  before  Lord  Denman,  Lord  Denman,  Ch.  J.,  Patteson, 
Ch.  J.,  Patteson  and  Williams,  JJ. ;      Williams  and  Coleridge,  JJ. 

43—2 
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Solomon  M.  Chairibers,  Butt  and  Edvdn  James  showed  cause : 

Lawson.  The  objection  to  the  first  count  is,  that  none  of  its  aUegations 

directly  points  to  the  plaintiff.  The  answer  is,  that,  if  words 
charged  as  a  libel  be  ambiguous  or  equivocal,  after  verdict  the 
[  *830  ]  C!ourt  will  give  them  that  ^construction  which  the  jury  has  givea, 
In  1  Starkie  on  Slander  (2nd  ed.),  p.  418,  it  is  said :  "  An  innuendo 
is  frequently  necessary,  where  the  language  of  the  defendant  is 
apparently  innocent  and  inoffensive,  but  where,  nevertheless,  by 
virtue  of  its  connection  with  known  collateral  circumstances,  it 
conveys  a  latent  and  injurious  imputation."  [They  cited  Fleet- 
wood V.  CurU  (1),  Peake  v.  Oldham  (2),  Goldstein  v.  Foss  (3),  Sweet- 
apple  V.  Jesse  (4),  Hughes  v.  Rees  (6),  Ingram  v.  Lawson  (6),  Oardiner 
V.  Williams  {7),  WiUiaWrS  v.  Gardiner  (8),  Com.  Dig.  Action  upon 
the  case  for  Defamation  (D  26),  (D  27),  1  Eol.  Abr.  62,  63,  tit. 
Action  sur  case  (V),  pi.  27,  28,  81.] 
[  831  ]  The  second  count  is  objected  to,  on  the  ground  that  the  letter  in 

The  Times  of  October  9th  (9)  is  not  averred  therein  to  be  set  out 
[  •832  ]  verbatim^  but  only  "  in  substance."  *But  that  count  takes  the 
second  letter  as  that  containing  the  libel,  and  sets  out  the  first 
letter  only  as  an  introduction.  To  hold  the  count  bad  on  this 
ground  would  therefore  be  departing  from  the  elementary  rule,  that, 
in  the  inducement,  words  or  writings  require  only  to  be  set  out  in 
substance,  but  that  the  libel  itself  must  be  set  oat  in  hac 
verba.  [They  referred  to  Co.  Litt.  308  a.  Com.  Dig.  Pleader 
(E  10),  CooA;  V.  Cox  (lo),  WHght  v.  Clements  (ii),  and  Buck^ighm 
V.  Murray  (12).] 

[  833  ]  Shee,  Serjt.  and  Peacock,  contra : 

Such  averments  in  the  first  count  as  are  material  cannot  be 
rejected  after  verdict ;  the  plaintiff  must  therefore  rely  upon  the 
interpretation  which  he  has  given,  on  the  record,  of  the  alleged 
libel.  Then  the  Court  must  see  that  the  writing  is  such  as  to  be 
capable  of  that  interpretation.     It  is  a  material  averment  that 

(1)  Cro.  Jac.  657;  S.  C.  2  EoU.  (6)  64  B.  B.  766  (6  Bing.  N.  C.  212). 
Bep.  148.  (7)  2  Cr.  M.  &  B.  78;  iS.  C.  3  Tyr. 

(2)  1  Cowper,  275.  757. 

(3)  6  B.  &  C.  154,  159.  Affirmed,  (8)  46  B.  B.  314  (1  M.&W.245; 
on  error,    in    Exchequer    Chamber ;  8,  C,  Tyr.  &  Qr.  578). 

Goldstein  v.   Foss,   29  B.  B.  610  (4  (9)  See  ant^i,  pp.  671,  673,  674. 

Bing.  489).  (10)  15  B.  B.  432  (3  M.  ft  S.  110). 

(4)  39  B.  R  374  (5  B.  &  Ad.  27).  (11)  22  B.  R  465  (3  B.  A  Aid.  503). 

(5)  51  B.  B.  533  (4  M.  &  W.  204).  (12)  31  B.  R  653  (2  Car.  &  P.  46). 


VOL,  Lxx.]  1846.    Q.  B.    8  Q.  B.  888—886.  677 

the  publication  was  of  and  concerning  the  plaintiff  in  his  way  of      SoLOMoir 
basinesB:  Johnson  v.  Aylmer{i),  Lowfield  v.  Bancroft  {2)^  Rex  v.      liwson. 
Marsden  (3).    Bat  the  writing  itself  does  not  appear  to  be  so,  and 
cannot  be  made  so  by  an  innuendo  merely:  Rex  v.  Alderton{4)f 
Rex  V.  Home  (6),  1  Eol.  Abr.  81,  tit.  Action  sur  Case  (H),  pi.  12, 
James  v.  Rutlech  (6).      The  verdict   *will  not   help :   Hughes  v.       [  •8S4  ] 
Reesi7).      [They  also  referred  to  Fleetwood  v.  Curie  {s)  and  Rex 
V.  BurdeU{9).'] 

As  to  the  second  count.  Qutsole  v.  Mathers  (lo)  shows,  at  least, 
that  the  words,  whether  spoken  or  written,  which  was  charged  as 
slanderous  or  libellous,  must  be  set  out,  in  order  ''that  the  Court 
may  see  there  is  a  charge  on  the  defendant  which  he  is  bound  to 
answer." 

This  is  also  the  principle  otZenobio  v.  Axtell  (ii),  Cookv,  Cox  (12),  [  886  ] 
Wright  v.  Clements  (I8),  and  Wood  v.  Broum  (u).  The  rule  manifestly 
applies,  not  merely  to  such  words  as  are  formally  declared  upon  as  the 
gist  of  the  complaint,  but  to  all  words  which  are  essentially  neces- 
sary to  make  the  words  which  are  formally  declared  upon  intelligible 
or  actionable  at  all.  In  that  case,  the  whole  of  what  is  spoken  or 
written  is  incorporated,  and  makes  up  the  slander  or  libel.  The 
introductory  matter  here  is  necessary,  not  merely  for  explaining 
what  is  charged  as  the  libel,  but  for  making  it  a  libel  at  all. 

(Butt:  Charges  in  a  libel  are  divisible :  Figgins  v.  Coswell  (I6).) 

That  is  where  there  are  distinct  complete  charges:  here  the 
second  letter,  which  is  declared  upon,  contains  no  charge.  The 
finding  of  the  jury  is,  in  effect,  that  the  two  together  make 
a  libel. 

Cur.  adv.  vuU. 

LoBD  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 
This  is  an  action  for  a  libel :  and  the  declaration  ^contains  two      [  *836  j 

(1)  Cro.  Jac.  126.  (9)  23  B.  E.  284  (4  B.  &  Aid.  314). 

(2)  2  8tr.  934.  (10)  1  M.  &  W.  495  ;  8.  C.  Tyr.  &  Gr. 

(3)  16  B.  B.  429  (4  U.  &  S.  164).  694. 

(4)  Sayer'B  Bep.  280.  (11)  3  B.  B.  142  (6  T.  B.  162). 

(5)  2  Cowp.  672,  684.  (12)  15  B.  B.  432  (3  M.  &  S.  110). 

(6)  4  Co.  Bep.  17.  (13)  22  B.  B.  465  (3  B.  &  Aid. 

(7)  61  B.  B.  633  (4  M.  &  W.  204,   603). 

207).  (14)  16  B.  B.  597  (6  Taunt.  169). 

(8)  Cro.  Jac.  557  ;S.C,2  Bol.  Bep.    (15)  3  M.  &  S.  369. 
148. 
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Solomon  counts,  upon  which  a  general  verdict  was  found  for  the  plaintiff : 
Lawbon.      ^^^  ^  motion  has  been  made  in  arrest  of  judgment. 

The  first  count  states  that  the  plaintiff  is  a  merchant  at 
St.  Helena,  and  employed  by  captains  of  vessels  touching  at  the 
said  island  to  supply  them  with  fresh  water,  specifying  the  manner 
in  which  the  said  vessels  are  so  supplied;  that  a  certain  vessel, 
called  the  Moffatt^  applied  to  plaintiff  for  water,  and  was  supplied 
out  of  wooden  tanks ;  that  defendant  published,  of  plaintiff  and 
his  said  trade,  and  of  the  said  supply  of  water  to  the  said  ship  the 
Moffatt,  a  libel  in  the  form  of  a  letter,  which  is  as  follows.  (His 
Lordship  here  read  the  letter  set  out  in  the  first  count,  with  the 
innuendo :)  Meaning  and  intending  that  the  plaintiff  had  been 
guilty  of  selling,  conveying  and  supplying  bad  and  unwholesome 
water  to  the  said  ship  the  Moffatt. 

And  the  objection  to  this  count  is,  that,  although  the  imputation, 
if  applied  to  the  plaintiff  in  his  trade  and  employment,  be  clearly 
actionable,  there  is,  in  truth,  no  imputation  upon  the  plaintiff  or 
any  other  individual  whatsoever.  In  the  course  of  the  argument, 
many  cases  were  cited  for  the  purpose  of  showing  the  object  and 
use  of  preliminary  allegations,  and  the  proper  office  of  an  innuendo. 
We  do  not,  however,  deem  it  to  be  necessary  to  enter  into  a  detailed 
examination  of  those  cases,  because  it  was  properly  admitted  in  the 
argument  that  the  introductory  averments  do  sufficiently  explain 
the  trade  and  employment  of  the  plaintiff;  and  because  no  innuendo 
was  questioned,  except  the  last,  above  set  out. 

And  that  really  involves  the  whole.  If  there  be  contained  in  the 
[  *837  ]  alleged  libel  matter  which  is  capable  of  ^receiving  the  interpretation 
put  upon  it  by  that  innuendo,  there  is  no  fault  in  the  count  for  not 
having  explanatory  averments  to  fix  and  point  the  libel.  Bat, 
generally,  if  the  words  written  or  spoken  cannot  apply  to  the 
individual  plaintiff,  no  previous  averments  or  subsequent  innuendoes 
can  help  to  give  the  words  an  application  which  they  have  not. 
And  that  is  the  reason  why  the  words  must  be  set  out,  as  was 
observed  by  Lord  ABniGBR  in  giving  the  judgment  of  the  Coubt 
in  the  case  of  OuUole  v.  Mathers {i).  "It  ought,  therefore,  to 
appear  to  the  Court,  upon  the  face  of  the  declaration,  by  the  words 
or  signs  themselves,  that  they  are  sufficient  to  support  snch 
innuendoes  or  averments  as  may  be  necessary  to  apply  to  the 
subject."  Suppose  the  words  to  be  "  a  murder  was  committed 
in  A.'s  house  last  night : "  no  introduction  can  warrant  the 
(1)  1  M.  &  W.  496;  8.  C.  Tyr.  &  Qr.  694. 
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innuendo  "  meaning  that  B.  committed  the  said  mm'der ; "  nor     Solomov 
would  it  be  helped  by  the  finding  of  the  jury  for  the  plaintiff,      lawbon. 
For  the  Court  must  see  that  the  words  do  not  and  cannot  mean  it> 
and  would  arrest  the  judgment  accordingly.    Id  cerium  est^  quod 
cerium  reddi  poiesi. 

The  question,  therefore,  is,  whether  the  alleged  libel  has  any 
reference  to  any  individual.  In  the  commencement,  a  statement 
is  made  of  sickness  on  board  the  Moffaii ;  of  their  having  taken  in 
water  at  St.  Helena,  and  the  sickness  beginning  soon  after ;  that 
there  is  no  doubt  that  the  illness  was  caused  by  the  water ;  and  it 
appears  that  the  water  is  run  into  a  copper  tank  at  St.  Helena, 
from  which  the  casks  are  filled  alongside :  there  is  no  doubt, 
therefore,  that  the  poison  is  imbibed  from  the  copper  tank  :  and  it 
behoves  the  authorities  *to  replace  it  with  an  iron  one.  The  [  *838  ] 
obvious  impression  from  reading  this  statement  is,  that  the  tank  was 
upon  the  shore,  to  which  the  ships  came  to  be  filled ;  and  also  that, 
as  **  the  authorities  "  (meaning  something  opposed  to  an  individual) 
are  called  upon  to  interfere,  the  tank  belonged  to  the  authorities. 

Suppose  however  (which  is  perhaps  assuming  a  good  deal)  that 
the  tank  may  mean  a  tank  on  board  a  vessel  fitted  up  to  supply 
others  with  water,  and  that  "  the  authorities  "  are  called  upon  to 
put  down  a  nuisance  belonging  to  some  individual.  Still  the 
question  recurs,  what  individual?  None  is  pointed  at;  there 
is  nothing  to  show  that  the  plaintiff  alone  had  a  schooner  with 
a  tank  to  supply  ships  with  water  at  St.  Helena ;  it  is  uncertain, 
therefore,  what  number  of  persons  there  may  be  at  St.  Helena 
similarly  situated,  to  all  of  whom  the  observation  would  equally 
apply,  and  to  some  particularly.  We  think,  therefore,  that  there 
is  nothing  in  the  letter  which  warrants  the  innuendo  applying  the 
imputation  of  misconduct  to  the  plaintiff;  and  that  this  count 
cannot  be  sustained. 

The  second  count  sets  out  in  substance  the  letter  already 
observed  upon ;  and  then  the  following,  in  hcec  verba. 

(His  Lordship  then  read  the  second  letter  set  out  in  the  second 
count,  p.  675,  ante.) 

And  the  question  upon  this  second  count  is,  whether  the  two 
letters  taken  together  constitute  the  libel,  or  whether  the  second 
letter,  per  se,  can  be  considered  the  libel,  and  the  first  only 
introductory  matter.  Upon  the  former  supposition,  we  are  not 
aware  that  it  was  attempted  to  support  the  count ;  nor  do  we  think 
it  was  possible  to  do  so,  in  the  face  of  such  numerous  *and      [  ^8S9  ] 
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SoiioifOK  unvarying  authorities.  In  addition  to  the  case  already  cited  we 
LAwioK.  niay  briefly  advert  to  some  others.  In  Cook  v.  Cox  (i)  judgment 
was  arrested  in  an  action  of  slander,  because  the  words  themselves 
were  not  set  out.  In  Wood  v.  Brotvn{2)  (a  case  of  libel)  the 
declaration  was  held  bad  on  general  demurrer,  for  not  setting  oat 
the  libel.  And,  lastly,  not  to  waste  time  by  unnecessary  citation, 
in  Wright  v.  Clements  (8)  judgment  was  arrested  for  the  like  defect, 
the  libel  being  set  out  (as  here)  ''in  substance,  as  follows;  that 
is  to  say."  The  learned  Judges  there  distinguish  *'  substance  ** 
and  ''tenor,"  observing  that  "tenor"  has  acquired  a  technical 
sense,  and  implies  that  the  libel  is  set  out  in  h<ec  verba;  and 
HoLROTD,  J.  compares  the  case  of  libel  to  that  of  forgery, 
in  which  it  is  well  known  that  the  forged  instrument  must  have 
been  set  forth  in  words  and  figures  described,  as  it  is,  but  for  the 
recent  statute  of  2  &  8  Will.  lY.  c.  128  (4). 

Then,  are  the  two  letters  incorporated,  and  is  the  first,  by 
reference,  made  part  and  parcel  of  the  second  ?  Now  the  second 
letter  is  averred  to  be  published  (inter  alia)  of  and  concerning  the 
first.  The  second  letter  begins  by  correcting  an  error  the  writer 
(the  same  writer  "  Nauticus  ")  was  led  into  in  his  former  statement, 
which  can  only  mean  the  statement  in  the  first  letter.  The  error 
is  then  said  to  be,  in  stating  the  tank  to  belong  to  the  Government. 
But,  what  tank?  It  must  mean  the  tank  to  which  such 
mischievous  consequences  are  attributed  in  the  first  letter.  It 
[  *840  ]  then  asserts  that  the  tank  is  fitted  up  in  a  schooner  of  the  ^plaintiff ; 
and  cautions  captains  homeward  bound  against  taking  in  water 
which  has  probably  been  long  lying  in  a  copper  tank,  and  again 
reverts  to  the  effects  upon  the  Moffatt,  but  not  in  the  same  terms. 
In  the  first  letter,  the  symptoms  are  minutely  described,  to  lead  to 
the  conclusion  that  the  copper  tank  produced  the  sickness ;  none 
of  which  particulars  are  to  be  found  in  the  second,  though  it  ends 
with  the  doctors  pronouncing  it  "  a  decided  case  of  poison." 

It  was  asked,  by  the  learned  counsel  for  the  defendant,  whether, 
if  a  justification  had  been  attempted,  it  would  have  been  sufficient 
to  confine  it  to  the  second  letter.  This,  perhaps,  must  be  considered 
as  an  illustration  rather  than  an  advancement  of  the  argoment, 
because  the  answer  must  depend  upon  this,  whether  the  second  letter 
can  be  considered  as  independent  of  the  first,  and  a  substantive 
libel ;  which  is  the  whole  question. 

(1)  15  B.  B.  432  (3  M.  &  S.  110).       (3)  22  B.  R  465  (3  B.  &  Aid.  503). 

(2)  16  B.  B.  597  (6  Taunt.  169).       (4)  Bepealed  by  S.  K  B.  Act,  1891. 
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Without  prononncing  any  opinion  whether,  in  the  particular  case      Solomon 
of  libel,  it  be  sufficient  to  state  the  substance  (as  opposed  to  the     la^h. 
tenor)  of   any  writing,  though  introductory  only,  we  think  the 
second  letter  is  so  far  connected  and  identified  with  it  that  the  first 
ought  to  have  been  set  out,  and  that,  for  want  of  this,  the  second 
count  is  defective. 

RtUe  absolute  for  arresting  judgment. 


EOGERS  V.  GEAZEBROOK  and  Another.  i846. 

(8  a  B.  89/^907.)  ^^' 

In  trespass  qiuire  dausum /regit,  the  plaintiff  made  title  under  a  mortgage  [  ^'^^  ] 
deed  of  March  6th,  1840,  by  which  the  mortgagor,  H.,  demised  premises  to 
the  plaintiff  from  thenceforth  for  a  certain  term,  suhject  to  a  proviso  that 
the  demise  should  cease  and  be  void  if  H.  paid  principal  and  interest  by- 
March  6th,  1841,  and  interest  at  stated  periods  in  the  mean  time ;  and  to 
another  proviso,  empowering  plaintiff  to  sell  (after  three  months'  notice], 
if  default  should  be  made  in  payment  of  principal  and  interest  at  the  times 
named.  Then  followed  covenants  (among  otJiers)  by  H.  to  plaintiff,  for 
payment  of  principal  and  interest  at  the  days  appointed,  and  that,  at  any 
time  after  default  made  in  such  payment,  it  should  be  lawful  for  plaintiff 
peaceably  and  quietly  to  enter  upon  the  premises,  and  from  thenceforth, 
for  the  residue  of  the  term,  to  hold  the  same  and  take  the  rents  and  profits 
without  lawful  interruption  from  H.  or  any  other  person  &c. 

On  pleadings  in  trespass,  setting  forth  the  deed,  and  showing  that 
plaintiff  had  entered  upon  the  mortgaged  premises  after  the  execution  of 
the  deed  but  before  March  6th,  1841,  and  before  default  in  payment,  and 
raising  the  question  whether  or  not  he  had  a  right  so  to  enter. 

Held,  that  the  deed  gave  power  to  the  mortgagee  to  enter  before  default, 
and  before  the  day  named  for  any  payment 

Trespass  for  breaking  and  entering  plaintiff's  messaage,  continuing 
therein,  and  taking  and  converting  the  issues  and  profits,  &c. 

Plea  8.  That,  before  the  first  of  the  times  when  &c.,  to  wit  on  &c., 
George  Taylor  was  seised  in  his  demesne  as  of  fee  of  the  close  on 
which  the  said  messuage  is,  and  at  the  times  when  &c.  was,  standing, 
and,  being  so  seised,  demised  the  close  to  Charles  Berners,  his  execu- 
tors, administrators  and  assigns,  from  29th  September,  1804,  to  the 
full  end  &c.  of  ninety-seven  years  thence  next  &c. :  and  Berners 
entered  and  was  possessed,  and  demised  the  close  to  Eerrison  for 
sixty-one  years,  and  Eerrison  to  Beddell  for  twenty-one ;  that 
Beddell  became  bankrupt,  and  his  assignees  accepted  his  lease  and 
assigned  the  residue  of  his  term  (twenty-one  years,  from  Decem- 
ber 25th,  1885,)  to  Freeman,  who  demised  to  Beuben  Hunt  for 
seventeen  years  (wanting  fourteen  days)  from  December  25th,  1889 ; 
that  Hunt  entered  and  built  the  messuage  upon  the  said  close ;  that 
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he  afterwards  became  bankrupt,  and  the  defendants  were  chosffli 
assignees  by  the  creditors;  and  they,  and  Cannan,  the  official 
^assignee,  before  any  of  the  times  when  &c.y  accepted  Hunt's  lease, 
and  elected  to  become  assignees  of  his  term,  and  by  reason  thereof 
they,  with  Gannan,  became  lawfully  entitled  to  and  possessed  of  the 

.  said  messuage  as  forming  part  of  Hunt's  estate  at  the  time  when  he 
became  bankrupt.  Averment,  that,  while  defendants  and  Gannan 
were  so  eixtitled  and  possessed,  the  plaintiff,  claiming  title  to  Ihe 
possession  of  the  premises  under  colour  of  a  certain  fraudulent  and 
void  lease  to  hiin.  thereof  made  by  Hunt  with  intent  to  cheat  the 
creditors  and  assignees,,  whereas  nothing  of  or  in  the  said  messuage 
eVer  passed  to  plaintiff  by  such  lease,  afterwards,  and  before  the 
first  of  the  times  &c»,  and  while  defendants  and  Gannan  were  entitled 
&c.,  to  wit  on&c,  entered  into  the  messuage  and  was  possessed 
thereof;  and  thereupon  &c. :  justification  by  defendants  in  their 

^own  right  as  assignees  of  Htint,  and  also  as  servants  to  Gannan. 
Verification.':        .  •    .     . 

Replication  to  plea  B./  That,  after  the  demise  by  Freeman  to 
Hunt,,  and  before  Hunt's  bankruptcy,  and  while  he  was  posseted 
*  &c.,  to  wit  on  March. 6tfai^  184D,  Hunt,  by  indenture  between  him 
tod  plaintiff^  of  that  date  (jyrofert),  demised  the  messuage  «&c.  to 
plaintiff  for  all  the  Residue,  except  the  last  day,  of  Hunt's  term, 
which  term  so  granted  to  plaintiff  was  in  full  force  at  the  times 
when  &c. ;  by  virtue  of  *whieh;  demise,  and  while  the  same  was  in 
force,  and/after  Htint's  bankruptcy,  and  after  defendants  and  Gannan 
had  become,  and  while  thjey  w^re,  possessed  of  the  messuage  &c., 
and  before  the  times  when  &ei,  to  wit  on  &c.,  plaintiff  entered  into 
and  was  possessed  of  the  messuage  for  the  term  granted  to  him, 
whereof  defendants  had  notice;  and  that  afterwards,  and  while 
plaintiff  was  so  possessed,  to  wit  at  the  times  *when  &c.,  defendants 
of  their  own-  wrong  committed  the  trespasses  &c.    Verification. 

Bejoinder,  craving  oyer  of  the  last  mentioned  deed,  which  was 
then  set  out.  The  material  parts  w6re  as  follows.  The  indenture, 
dated  6th  Mayrch,  1840,  between  Hunt  of  the  one  part  and  Rogers, 
the  plaintiff,  of  the  other  part,  recited  the  lease  by  Freeman  to  Hunt ; 
that  Hunt  was  indebted  to  Rogers  in  500Z.  for  money  lent,  and,  for 
securing  that  sum  and  all  such  other  sum  and  sums  as  Hunt  might 
afterwards  owe  to  Rogers  (not  exceeding  in  the  whole  1,900/.),  with 
interest,  had  agreed  to  execute  an  assignment  to  Rogers  by  way  of 
mortgage.  It  was  therefore  witnessed  that,  in  pursuance  of  the 
agreement,  and  for  securing  &c.,  Hunt  granted,  bargained,  sold  and 
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demised  to  Bogers,  his  executors,  &c.,  all  the  pieces  oi  groond, 
buildings  (i),  &c.,  described  in  the  recited  lease,  then  in  the  occupa- 
tion of  George  Scammell  &c.,  liabenduni  to  Bogers,  his  executors, 
&c.,  from  thenceforth  for  all  the  residue  of  the  term  of  seventeen 
j^ears,  wanting  fourteen  days,  granted  by  the  lease,  except  the  last 
day  of  that  term,  subject  nevertheless  to  the  provisoes  &c.  after  con- 
tained. Provided  always,  and  it  was  thereby  agreed  and  declared 
between  and  by  the  said  parties,  that,  if  Hunt,  his  heirs,,  executors 
&c.,  do  and  shall,  on  or  before  the  6th  day  of  March,  which  will  be 
in  1841,  pay  or  cause  to  be  paid  to  Bogers,  his  executors  &c.,  the 
sum  of  5002.  of  lawful  money  &c.  with  interest  &c.,  together  also 
with  all  such  further  sum  or  sums  of  money '.as.  Hunt  shall  at  ai)y 
time  or  times  hereafter  owe  to  Bogers  on  any  account  whatsoever 
(not  exceeding  &c.),  with  interest  &c.,  ancl  if  Hunt  *do  and  shall,  in 
the  mean  time  and  until  the  said  sQm  of  SOOLandBuchiurther  sum 
i^c.  shall  be  fully  paid  and  satisfied,  piiytKe'*iilterest*ot  the  same 
moneys  respectively  by  equal  quarterly  payjnentsbji  .&c/,;then,  and 
in  that  case,  these  presents  and  the  demise,  and  assignment  hereby 
made,  and  everything  herein  contained,-  shall  cease,  .and  be  void. 
Proviso  and  agreement :  "  That,  in  case  default  shall.be  made  in 
payment  of  the  said  sum  of  500Z.,  and  such  farther  sum  and  sums* 
of  money  as  aforesaid,  or  the  interest  thereof,  or.  any  part  thereof, 
respectively,  at  or  on  the  days  or  times  Jbereinbefore  appointed  for 
payment  thereof,  then  that  it  shall -be;  lawful  for  the  said  T*  Bogets, 
his  executors  or  administrators,  imihiddiately  or  at  any  time  or  times ' 
thereafter,  of  his  or  their  own  tiuth.ority).and  without  the  consent 
or  concurrence  of,  or  any  further  power  from,  the  said  B.  Hunt,  his 
executors  "  &c.,  "  to  make  sale  of  the  ^aid  leasehold  and  other  pre- 
mises hereinbefore  demised  and  assigned,  with  their  appurtenances, 
or  any  part  thereof "  &c.,  for  the  mio^t  money  that  can  then  be 
reasonably  obtained  &c.,  and  to  apply  the  moneys  to  arise  from 
such  sale  in  discharge  of  expenses  &c.,  and  in  repayment  to  himself 
of  the  said  500{.  and  such  further  sum  and  sttms  &c.,  and  the 
interest  &c.,  and  to  pay  the  residue  to  Hunt,  his  executors  &c.,  aiid, 
if  any  part  of  the  premises  shall  remain  undisposed  of,  then,  on 
request  by  Hunt,  his  executors  &c.,  to  assign  or  surrender  the  same 
to  him  or  them,  discharged  from  all  incumbrances  &c.  to  be  done 
or  committed  by  Bogers,  his  executors  &c.  Proviso  :  That  no  sale 
shall  be  made  without  three  months*  notice  by  Bogers,  his  executors 
&c.,  requiring  payment,  &c.  Proviso  and  agreement:  That  the 
(1)  There  was  also  an  assignment  of  fixtures,  on  which  nothing  now  turns. 
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power  of  sale,  or  any  *other  matter  herein  contained,  shall  not  pre- 
judice or  affect  the  right  of  Bogers,  his  executors  &c.,  to  foreeloee 
the  equity  of  redemption  of  the  premises  or  of  the  unsold  parts 
thereof  for  the  time  being  after  any  default  in  payment  of  the  SOW. 
and  of  such  further  sum  &c.  and  the  interest  &c.,  or  of  so  much 
thereof  as  shall  then  remain  due  for  three  calendar  months  next 
after  payment  shall  have  been  required  by  notice  in  writing  &c> 
Covenants  by  Hunt  to  Bogers  to  pay  him,  his  executors  &e.,  the 
6001.  and  such  further  sum  &c.,  with  interest  for  the  same  respec- 
tively after  the  rate  and  at  the  times  appointed  for  payment  in  the 
proviso  for  redemption  of  the  premises  or  for  determining  the  term : 
that  the  lease  is  valid  &c. :  and  that,  while  the  5001.  &e.  or  the 
interest  shall  remain  owing  upon  this  security,  Hunt,  his  executors 
&c.,  shall  and  will  pay,  perform  and  keep  the  rent,  covenants  and 
agreements,  by  and  in  the  said  indenture  of  lease  reserved  and  con- 
tained, and  indemnify  and  save  harmless  Bogers,  his  executors  &c., 
and  the  demised  premises,  from  and  against  the  payment  and 
performance  thereof  respectively,  and  from  and  against  all  actions, 
suits  &c.,  on  account  of  the  non-payment  or  non-performance  thereof, 
and  all  loss,  costs  &c.,  in  respect  of  any  such  action  &c.  Covenant 
for  title  in  Hunt  to  demise  and  assign.  Further  covenant  by  Hunt 
to  Bogers :  "  That,  at  any  time  after  default  shall  be  made  in  pay- 
ment of  the  said  sum  of  5002.,  or  of  such  further  sum  "  &c.,  '*  or 
the  interest  thereof  respectively,  contrary  to  the  proviso  and  covenant 
hereinbefore  contained,  it  shall  be  lawful  for  the  said  T.  Bogers,  bis 
executors  "  &c.,  **  peaceably  and  quietly  to  enter  into  and  upon  the 
said  leasehold  premises  hereby  demised,  or  any  part  thereof,  and 
from  thenceforth  for  all  the  then  residue  of  the  said  term  of  ^years 
thereof  granted  as  aforesaid,  except  the  last  day  thereof,  to  hold  and 
enjoy  and  receive  and  take  the  rents  and  profits  thereof,  and  of  every 
part  thereof,  to  and  for  his  and  their  own  use  and  benefit,  withoat 
any  lawful  interruption  whatsoever  from  or  by  the  said  B.  Hont, 
his  executors  or  administrators,  or  any  other  person  or  persons 
whomsoever,  and  that  free  from,  or  otherwise  by  the  said  B.  Hunt, 
his  heirs,  executors  or  administrators  well  and  sufficiently  indemni- 
fied and  protected  against,  all  estates,  rights,  interests,  liens,  charges 
and  incumbrances  whatsoever."  Covenant  for  further  assurance : 
and  covenant  to  assign  for  the  last  day  of  the  term,  if  required  &c. 
The  rejoinder,  after  oyer,  stated  that  the  6th  March,  1841»in  the 
said  proviso  mentioned,  had  not  arrived,  nor  had  default  been  made 
by  Hunt  in  payment  of  the  money  in  the  said  proviso  mentioned  or 
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any  part  thereof,  or  of  the  said  interest  or  any  part  thereof,  before 
or  at  any  of  the  times  when  Sec,  nor  before  or  at  the  time  when 
plaintiff  entered  into  and  upon  the  said  messuages  &c.,  in  manner 
&c.     Verification. 

Demurrer,  assigning  for  cause :  That  the  plaintiff  had  a  right  to 
enter  and  become  possessed  immediately  after  the  demise  was  made 
to  him  by  the  deed  set  out,  and  before  the  6th  day  of  March ;  and 
that  neither  Hunt  nor  his  assigns  were  entitled,  after  that  demise, 
to  the  possession  as  against  the  plaintiff!    Joinder. 

Plea  4.  After  deducing  title  to  Hunt,  and  averring  his  possession 
and  the  building  of  the  messuage  by  him,  as  in  plea  8  :  That,  Hunt 
being  so  possessed  &c.,  afterwards,  on  6th  March,  1840,  and  before 
the  first  of  the  times  when  &c.,  by  indenture  between  Hunt  of  the 
one  part  and  plaintiff  of  the  other  part  (excuse  of  profert),  *dated 
the  day  and  year  last  aforesaid.  Hunt  by  way  of  mortgage  demised 
the  premises  for  all  the  residue  of  his  term  (except  the  last  day)  to 
the  plaintiff,  subject  nevertheless  to  certain  provisoes,  covenants  &c., 
in  that  indenture  contained ;  viz.  &c.  The  plea  then  recited  the 
proviso  of  the  mortgage  deed  for  determining  the  demise  if  the 
principal  should  be  paid  on  or  before  March  6th,  1841,  and  interest 
in  the  meantime,  the  stipulation  for  power  of  sale  in  case  of  default, 
the  proviso  for  notice  before  sale,  the  reservation  of  power  to  fore- 
close, and  the  covenant  by  Hunt  giving  power  to  the  plaintiff,  on 
default  made  in  payment,  to  enter  and  hold  without  lawful  inter- 
ruption &c.  As  by  the  said  last  mentioned  indenture  &c.  Averment, 
that,  from  the  making  of  the  said  indenture  continually  up  to  and 
until  the  bankruptcy  of  Hunt  after  mentioned.  Hunt  remained  in 
the  actual  possession  of  the  messuages  &c.  in  the  declaration  men- 
tioned, and  in  which  &c.,  according  to  the  true  intent  and  meaning 
of  the  said  indenture  and  of  the  parties  thereto :  And  that  Hunt, 
being  so  in  the  actual  possession  &c.,  afterwards,  and  before  the 
said  6th  March,  1841,  mentioned  in  the  said  proviso  in  the  said 
indenture  contained,  and  also  before  any  default  in  payment  &c., 
and  before  the  first  of  the  said  times  when  &c.,  became  and  was  a 
bankrupt,  and  defendants  and  Cannan  became  and  were  assignees 
&c.,  as  in  the  third  plea  mentioned.  And  that  defendants  and 
Cannan,  as  assignees  of  Hunt  as  aforesaid,  afterwards,  and  after 
bis  bankruptcy,  and  before  any  default  in  payment  <&c.,  and  before 
6th  March,  1841,  and  before  the  first  of  the  said  times  when  &c.,  to 
wit  on  8th  September,  1840,  elected  to  accept,  and  did  accept,  the 
estate  and  interest  which  Hunt  at  the  time  of  his  said  bankruptcy 
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had  in  *th6  said  messuage,  Ac.,  in  which  &c. ;  whereupon,  and  by 
means  of  the  premises,  defendants  and  Cannan  became  and  were 
entitled  to  the  possession  of  the  said  messuage  &c.,  as  assignees  of 
Hunt  as  aforesaid.  Averment,  that,  whilst  defendants  and  Cannan 
were  so  possessed  and  entitled,  as  assignees  &c.,  to  the  possession 
of  the  said  messuage  &c.,  the  plaintiff,  claiming  title  to  the  said 
messuage  &c.  under  colour  of  a  certain  fraudulent  and  void  lease  to 
him  thereof  made  by  Hunt,  to  wit  just  before  his  said  bankmptev 
with  intent  to  cheat  and  defraud  the  creditors  and  assignees  of  Hont 
pretended  to  be  thereof  made  to  him  by  Hunt  for  a  certain  term  in 
the  said  pretended  lease  mentioned,  whereas  nothing  of  or  in  the 
said  messuage  &c.  ever  passed  &c.,  afterwards,  and  before  the  first 
of  the  said  times  when  &c.,  and  before  any  default  in  payment  &c., 
and  before  the  said  6th  March,  1841,  in  the  said  proviso  mentioned, 
and  whilst  defendants  and  Cannan  were  entitled  to  the  possession 
thereof  as  assignees  as  aforesaid,  to  wit  on  23rd  December,  1840, 
entered  into  and  upon  the  said  messuage  &c.,  in  which  &e., 
and  was  thereof  possessed.  And  thereupon  &c. :  justification  by 
defendants  as  assignees  of  Hunt  and  entitled  &c.     Verification. 

Replication.  That,  after  the  making  of  the  demise  by  Hunt  to 
plaintiff  as  in  the  4th  plea  first  mentioned,  and  while  the  same  was 
in  full  force  &c.,  and  after  the  bankruptcy  of  Hunt,  and  while  defen- 
dants and  Cannan  were  so  possessed  as  in  the  4th  plea  mentioned, 
and  before  the  times  when  &c.,  to  wit  on  80th  December,  1840, 
plaintiff,  by  virtue  of  the  said  demise,  entered  into  and  upon  the  said 
messuage  &c.,  and  became  and  was  possessed  thereof  for  the  said 
term  so  to  him  ^granted  as  in  the  4th  plea  is  first  mentioned,  whereof 
defendants,  before  the  times  when  <&c.,  had  notice.  And  that  after- 
wards, and  while  plaintiff  was  so  possessed  &c.,  to  wit  at  the  several 
times  when  &c.,  defendants  of  their  own  wrong  committed  the 
trespasses  as  in  the  declaration  above  complained  &c.     Verification. 

Demurrer,  alleging,  among  other  causes,  that  the  replication 
does  not  show  that  the  6th  March,  1841,  in  the  indenture  and 
proviso  mentioned,  had  elapsed,  or  that  any  default  in  payment  of 
principal  or  interest  had  been  made  before  plaintiff  entered ;  tiiat 
it  does  not  properly  traverse  any  material  allegation  of  the  plea ; 
and  that,  if  intended  as  a  traverse,  it  should  have  concluded  to  the 
country.     Joinder. 


Martin,  for  the  plaintiff : 
The  lease  of  March  6th,  1840,  was  a  present  demise  to  the 


VOL.  LXX.] 


1846.    Q.  B.    8  Q.  B.  908—904. 


687 


plaintiff,  giving  an  immediate  right  of  entry ;  and  there  was  no 
redemise  to  Hunt.  The  covenant  for  peaceable  entry  and  holding 
by  Rogers,  which  the  defendants  will  rely  upon,  is  only  a  restricted 
covenant  for  quiet  enjoyment,  applicable  to  the  contingency  of 
Rogers's  entering  after  the  6th  of  March,  1841,  or  after  a  default  in 
payment.  It  was  reasonable  to  stipulate  that,  if  Rogers  elected  to 
take  possession  before  the  6th  of  March,  1841,  or  a  default,  he 
might  do  BO,  but  that  Hunt  should  not  be  answerable  for  quiet 
enjoyment  until  March  6th,  1841 :  and  that  is  the  sense  of  the 
covenant.  In  Doe  d.  Roylance  v.  Lightfoot  (i)  the  same  construction 
was  put  upon  a  similar  clause.  Doe  d.  Parsley  v.  Day  (2)  was 
a  case  resembling  the  present,  and  is  a  direct  authority  for  the 
plaintiff.  Independently  of  authorities,  the  place  which  *the 
present  covenant  occupies  in  the  deed  suf&ciently  shows  its  purpose. 
This  being  so,  the  rejoinder  to  the  replication  to  plea  8,  alleging 
that  the  6th  of  March,  1841,  had  not  arrived,  nor  had  default  in 
payment  been  made,  when  plaintiff  entered,  is  no  answer  ;  and  the 
demurrer  to  the  replication  to  plea  4,  so  far  as  it  proceeds  upon  the 
same  objection,  is  unsupported.  As  to  the  other  suggestion  in 
that  demurrer,  that  the  replication  does  not  traverse  any  material 
allegation  of  the  plea,  it  does  in  effect  traverse  such  an  allegation, 
by  stating  that,  after  the  demise  by  Hunt  to  the  plaintiff,  and 
before  the  times  when  &c.,  the  plaintiff  entered.  The  materiality 
of  such  an  averment  was  noticed  in  Wheeler  v.  Montejiore  (3),  where 
Lord  Denman,  Gh.  J.,  in  delivering  judgment,  said :  ''It  is  laid 
down  in  Co.  Litt.  296  b,  Com.  Dig.,  Trespass  (B),  and  many  other 
places,  that  a  lessee  before  entry  cannot  maintain  trespass  "  (4). 

Peacock,  contra : 

On  the  construction  of  the  deed,  Wheeler  v.  Montejiore  (3)  is  an 
authority  for  the  defendants.  There  the  mortgage  deed  contained 
a  demise  by  Franks  to  the  plaintiff  to  hold  from  thenceforth  for 
a  term  of  years,  subject  to  a  proviso  that,  if  Franks  should  pay 
principal  and  interest  on  24th  June  then  next,  plaintiff  should 
reconvey ;  and  a  further  proviso  that,  if  default  should  be  made  in 
payment  of  principal  and  interest  at  the  day  named,  it  should  be 
lawful  for  plaintiff  to  enter,  and,  if  he  thought  proper,  to  sell. 
This  Court  said :  **  There  is  no  covenant  that  Franks  shall  remain 

(1)  58  R  B.  813  (8  M.  &  W.  553,  (4)  Some  other  grounds  of  special 
559).  demurrer    to   this    replication     wer« 

(2)  57  B.  B.  624  (2  Q.  B.  147).  mentioned,    but    given    up,    on    the 

(3)  57  B.  B.  614  (2  Q.  B.  133).  argument. 
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in  possession  till  the  24th  of  June :  but,  looking  at  the  *whole 
deed,  we  are  of  opinion  that  the  plaintiff's  right  to  take  possesaion 
did  not  attach  until  the  24th  June,  therefore  that  the  verdict  found 
for  him  on  the  second  plea  "  (which  denied  that  the  dwelling-house 
&c.  were  the  dwelling-house  &c.  of  the  plaintiff)  ''is  wrong." 

(WiOHTMAN,  J. :  Was  any  thing  said  there  to  distinguish  the  case 
from  Doe  d.  Roylance  v.  Lightfoot  ?  (l).) 

That  case  was  not  cited,  and  probably  had  not  been  reported.  In 
Doe  d.  Roylance  v.  Lightfoot  (i)  the  proviso  was  that,  in  case  principal 
and  interest  were  truly  paid,  the  mortgagee  should  "  reconvey ; "  hero 
it  is  only  that  the  demise  ''  shall  cease  and  be  void,"  which  is  less 
favourable  to  the  supposition  of  an  immediate  possessory  interest 
in  the  mortgagee.  And  the  deed  here  contains  a  covenant  (not 
merely  a  proviso,  as  in  Wheeler  v.  Montefiore  (2) ),  that,  at  any  time 
after  default  in  payment,  it  shall  be  lawful  for  the  mortgagee  to 
enter.  The  parties  cannot  be  supposed  to  have  contemplated  that 
the  mortgagor  should  be  turned  out  immediately  on  executing  this 
deed.  Looking  at  the  whole  instrument,  as  this  Court  did  in 
Wheeler  v.  Montefiore  (2),  it  must  be  collected  that  the  mortgagee 
was  to  wait  till  his  money  was  due  and  default  made  in  payment, 
and  that  he  was  not  to  enter  unless  in  case  of  default. 

(Pattbson,  J. :  You  say  that,  until  default,  the  mortgagor  had  a 
sort  of  tenancy  under  the  deed.) 

He  had.  A  similar  view  was  taken  by  the  Court  of  Common  Pleas 
in  Wilkinson  v.  Hall  (8) ;  which  case  was  acted  upon  as  an  authority 
by  this  Court  in  Doe  d.  Lyster  v.  Goldwin  (4).  "The  language  of  the 
judgment  in  Doe  ♦d.  Parsley  v.  Day  (6)  seems  to  imply  that  trespass 
could  not  there  have  been  brought  before  the  6th  of  October,  the 
day  named  for  payment. 

Martin,  in  reply.     *     *    * 

LoBD  Dekman,  Ch.  J. : 

I  think  that  Wheeler  v.  Montefiore  (2)  is  distinguishable  from  this 
case  on  the  ground  taken  by  Mr.  Martin,  and  that  the  decision 
there  is  defensible  on  the  ground  stated  in  Doed.  Parsleyv.Da^(^), 


(1)  68  E.  R.  813  (8  M.  &  W.  653, 
659). 

(2)  67  E.  E.  614  (2  Q.  B.  133). 


(3)  43  E.  E.  728  (3  Bing.  N.  C.  508). 

(4)  67  E.  E.  621  (2  a  B.  143). 
(6)  67  E.  E.  624  (2  Q.  B.  147). 
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that  a  lessee  for  years  before  entry  cannot  maintain  trespass.    And  Boobbs 

no  attempt  has  been  made  to  distinguish  the  present  case  from  gbIzb- 

Doe  d.  Roylance  v.  Lightfoot  (i).     Our  judgment  must  be  for  the  bbook. 
plaintiff. 

Pattbson,  J. : 

No  distinction  has  been  attempted  between  this  case  and  Doe  d. 
Roylance  v.  Lightfoot  (i).  There  are  circumstances  which  distinguish 
the  case  before  us  from  Wheeler  y.Montefiore  (2),  whether  suflficiently 
or  not  I  do  not  say ;  for  there  the  mortgagee  had  never  taken  actual 
I>088ession  ;  and  by  the  agreement  in  which  he  had  joined,  he  had 
precluded  himself  from  taking  possession  before  the  day  named  for 
payment. 

Williams,  J.  concurred. 

WlOHTMAN,  J. : 

The  question  here  is  whether  or  not  the  plaintiff  had  a  right  to 
enter,  under  the  demise :  that  distinguishes  the  case  from  Wheeler  y. 
Montefiore  (2),  and  brings  it  within  the  authority  of  Doe  d.  Parsley 
V.  Day  (3)  and  Doe  d.  Roylance  v.  Lightfoot  (i).  In  Wheeler  v. 
Montefiore  (2)  the  mortgagee  had  not  entered ;  the  only  question 
here  is  whether  or  not  he  had  the  right  to  enter. 

Judgment  for  plaintiff. 


WOOD  V.  KEWETT(4). 

(8  a  B.  913—920;  S.  0.  15  L.  J.  Q.  B.  247.) 

When  a  chattel  has  been  annexed  by  its  owner  to  another's  freehold,  but 
may,  without  injury  to  the  freehold,  be  severed,  it  is  not  necessarily  to  be 
inferred  from  the  annexation  that  such  chattel  becomes  the  property  of  the 
freeholder.  Whether,  in  a  particidar  case,  it  has  become  so  or  not,  may  be 
a  question  on  the  evidence ;  and  a  jury  may  infer,  from  user  or  other 
circumstances,  an  agreement,  when  the  chattel  was  annexed,  that  the 
original  owner  should  have  liberty  to  take  it  away  again. 

Trespass.  The  declaration  stated  that  defendant,  on  &c.,  with 
force  and  arms  &c.,  seized,  pulled  up,  moved  and  displaced  a 
certain  fender  and  hatch  of  the  plaintiff  of  great  value,  to  wit  &c., 
and  which  fender  and  hatch  was  then  placed  and  being  near  and 


(1)  58  E.  E.  813  (8  M.  &  W.  563). 

(2)  67  E.  E,  614  (2  Q.  B.  133). 

(3)  57  E.  E.  624  (2  a  B.  147). 

(4)  FolL  Moody  v.  Steggles  (1879)  12 
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Gh.  D.  265,  48  L.  J.  Oh.  639,  and 
dist  Hohson  v.  Oorringe  [1897]  1  Oh. 
193,  66  L.  J.  Ch.  114.— A.  0. 
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Wood       adjoining  to  a  certain  stream  of  water  which  flowed  to  a  certain 

Hkw'btt.     ^^  ^^  ^^®  plaintiff,  situate  <&c.,  and  which  said  fender  Slc.,  just 

before  and  at  the  time  of  committing  the  said  trespass,  was  used 

and  employed  by  plaintiff  in  keeping  the  said  stream  in  its  course 

and  channel  towards  and  unto  his  said  mill ;  by  reason  of  which 

[  *914  ]  seizing,  pulling  up,  &c.  of  the  said  fender  and  hatch,  the  ^water  of 
the  said  stream  escaped  and  was  prevented  from  flowing  to  the 
said  mill  of  the  plaintiff  as  it  otherwise  would  &c. 

Pleas.  1.  Not  guilty.  2.  That  the  fender  and  batch  were  not, 
nor  was  either  of  them,  the  fender  or  hatch  of  plaintiff  as  in  the 
declaration  is  alleged.  Conclusion  to  the  country.  Issue  thereon. 
8.  Alleging  twenty  years'  enjoyment  of  the  use  and  benefit  of  suffi- 
cient water  from  the  stream  to  water  defendant's  close,  and  justi- 
fying the  removal  of  the  fender  and  hatch  as  being  wrongfully 
placed  near  and  adjoining  to  the  said  stream,  and  obstructing  defen- 
dant in  taking  a  sufficient  quantity  of  the  water  &c.  Verification. 
Beplication,  De  injurid.    Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Exeter  Spring  Assizes, 
1846,  evidence  was  given  for  each  party  on  the  several  issues :  and 
it  appeared  that  the  fender  (described  in  the  declaration  as  a  fender 
or  hatch)  rested  on  masonry  and  brickwork  which  were  fixed  in  the 
bank  of  the  mill  stream,  above  the  mill.  There  was  evidence  to 
show  that  the  soil  on  which  these  works  stood  belonged  to  the 
defendant,  who  was  tenant  from  year  to  year  of  a  close  called  the 
Great  Meadow,  adjoining  the  mill  stream.  The  fender  was  moved 
up  and  down  in  a  groove,  as  occasion  required,  and  might  be 
entirely  taken  out.  ^It  was  beneficial  to  the  mill,  by  holding  up 
the  water,  and  had  also  been  frequently  used  for  letting  out  irater 
upon  the  defendant's  close.  It  was  put  up  forty-three  years  ago, 
in  the  time  of  a  former  occupier  of  the  Great  Meadow,  under  whom 
the  defendant  claimed.  About  nine  years  ago  some  repairs  had 
been  done  to  the  masonry,  with  assistance  from  the  plaintiff;  and 

[  *916  ]  soon  afterwards  the  plaintiff  ^removed  the  old  fender  and  put  in  a 
new  one,  but  without  the  consent  of  the  tenant  for  life,  who,  when 
he  knew  what  had  been  done,  threatened  to  bring  an  action. 

The  learned  Judge,  in  summing  up,  said,  as  to  the  second  issae, 
that  it  involved  some  difficult  points,  but  he  thought  the  jorr 
would  be  of  opinion  that  the  property  in  the  hatch  itself  remained 
with  the  plaintiff.  He  afterwards  added  that,  if  it  was  clear  on 
the  evidence  that  the  banks,  at  the  mill,  belonged  to  the  miller, 
the  hatch  would  seem  to  belong  to  him  ;  and,  upon  the  whole,  he 
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recommended  the  jury  to  find  for  the  plaintiff  on  the  second  issae.        Wood 
Verdict  for  plaintiff,  on  all  the  issues.     Crowder^  in  Easter  Term,      hbwbtt. 
1845,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of  mis- 
direction as  to  the  second  issue,  and  that  the  verdict,  generally, 
was  against  the  weight  of  evidence. 

Cockbum  and  M.  Smith  now  showed  cause : 

The  argument  on  the  other  side  is,  that  the  fender  must 
necessarily  be  taken  to  have  been  the  defendant's  property 
because  the  structure  on  which  it  rested  was  on  his  soil.  But 
this  was  a  question  of  fact,  on  which  the  jury  were  to  decide ; 
and  it  was  so  left  to  them.  The  issue  turned  upon  the  right  to 
the  fender  only,  not  to  the  immoveable  masonry  and  brickwork ; 
and  the  fender,  by  its  construction  and  the  manner  in  which  it  was 
placed,  did  not  properly  answer  the  description  of  a  fixture.  It  is 
true  that,  if  a  man  puts  up  a  chattel  of  this  kind  on  another 
person's  soil,  it  may  become  the  property  of  that  person:  but 
there  may,  on  the  other  hand,  be  evidence,  as  from  forty  years' 
exercise  of  an  apparent  right  of  ownership,  that  the  party  who 
erected  it,  if  not  proprietor  of  the  soil,  had  the  easement  of  *keep-  [  *916  ] 
ing  a  chattel  belonging  to  himself  on  the  ground  of  his  neighbour : 
and,  in  that  case,  the  chattel,  lawfully  attached  by  its  owner  to  the 
soil,  would  not  necessarily  pass  to  the  owner  of  the  land. 

(Williams,  J. :  What  should  you  say  to  a  gate  ?) 

The  same  observation  would  apply.  In  Mant  v.  Collins  (i)  the 
plaintiff  sued  in  trespass  for  driving  nails  into  his  door,  which  (as 
appeared  in  evidence)  was  hung  on  hooks  to  the  entrance  of  a  pew 
in  a  chapel.  The  owner  of  the  pew  had  permitted  the  plaintiff  to 
occupy  it,  and  had  also  given  him  leave  to  put  up  the  door,  and  to 
remove  it  when  his  occupation  ceased.  The  plea  was  that  the 
door  was  not  the  goods  and  chattels  of  the  plaintiff ;  and  on  this 
the  parties  were  at  issue.  It  was  argued,  for  the  defendant,  that 
the  door,  while  annexed  to  the  pew,  was  part  of  the  freehold  to 
which  (as  it  was  said)  the  pew  belonged,  and  therefore  that  it 
was  not  the  property  of  the  plaintiff,  who  had  not  the  freehold 

(1)  Tried    at    Winchester    Spring  and  Coleridge,  J  J.    For  the  plaintiff, 

Assizes,    1841,    before    Erskine,    J.  Brie  and   Butt;    for   the   defendant, 

Argued  in  Q.  £.,  on  motion  to  enter  a  Crowder    and     Baratow,      Judgment 

nonsuit.  May  24th,  1842,  before  Lord  delivered,     June     9th,     1842.     Not 

Denman,   Ch.  J.,  Patteson,  Williams  reported. 

44 — 2 


692  1846,    Q.  B.    8  Q.  B.  916—917.  [bjl 


Wood       right  in  the  pew  (1) :  bat  this  Court  held  that  the  door  was  & 
H»^?iBTT.     chattel  (2). 

(Lord  Denman,  Gh.  J. :  The  defendant  there  said  that  the  pew 
itself  was  not  shown  to  be  part  of  the  freehold.) 

Crowder^  J.  Greenwood  and  Cornish,  contra: 

Mant  Y.  CoUina  (8)  tamed  on  the  particular  facts  of  the  case, 
[  *917  ]  *and  decided  no  question  of  law.  It  is  suggested  here  that  the 
fender  is  a  chattel,  because  it  moves  up  and  down  in  a  groove ; 
but  articles  affixed  in  the  same  way  have  been  deemed  a  part  of 
the  freehold:  and  the  proper  conclusion  here  was,  that  if  the 
soil  was  the  defendant's  he  was  entitled  to  the  fender.  If  a  man 
plants  a  tree  in  another's  soil,  or  builds  a  wall  upon  it,  the  tree  or 
wall  becomes  the  property  of  the  land-owner  (4) ;  and  the  same 
principle  applies  here. 

(Coleridge,  J. :  Why  may  not  there  have  been,  when  the  mill 
was  built,  a  concession  of  rights  by  the  owner  of  the  meadow, 
which  would  make  the  fender  to  all  purposes  the  property  of  the 
miller  ?  Might  not  he  acquire  the  easement  of  having  his  fender 
on  the  defendant's  land  ? 

Lord  Denmam,  Ch.  J. :  It  might  have  been  understood  by  both 
parties  that  the  fender  should  be  deemed  a  separable  chattel.  That 
is  less  likely  to  be  the  case  with  a  tree,  because  the  tree  could  not 
be  removed  without  probably  destroying  it.) 

An  agreement  of  so  peculiar  a  kind  will  not  be  presumed;  and 
none  was  shown  in  this  case.  In  Place  v.  Fogg  (6),  where  the 
sheriff  had  seized  mill- stones  under  an  execution  against  the  goods 
of  J.  A.,  the  mill-stones  were  on  the  mill  premises,  which  3.  A.  had 
mortgaged  to  the  plaintiff ;  and,  the  question  being  whether,  at  the 
time  of  the  seizure,  the  mill-stones  were  or  were  not  the  plaintiff's 
property,  this  Court  held  that  they  passed  by  the  mortgage,  and 
must  be  deemed  part  of  the  freehold.    Beference  was  there  made 

(1)  Patteson,  J.  and  CoLERrDGE,  J.  the  judgment  of  the  Ck>X7RT  in  the 
observed,  during  the  argument,  that,  following  words  only :  "It  is  saffidfiot 
by  agreement,  a  tenant  might  have  to  say  that  we  think  the  door  was  a 
licence  to  remove,  at  the  end  of  his  good  and  chattel." 

term,   something  which  was   legally  (3)  See  note,  last  page. 

part  of  the  freehold,  but  it  did  not  (4)  See  Empson  v.  Soden^  38  B.  B. 

follow  that  the  thing,  in  the  meantime,  347  (4  B.  &  Ad.  655). 

could  be  treated  as  a  chattel.  (5)  4  Man.  &  By.  277. 

(2)  Lord  DENMAir,  Ch.  J.  delivered 
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to  lAford's  case  (i),  where   Wystow's  case  (2)  is  cited,  and  it  is       wood 
stated,  on  that  authority,  that,  if  a  mill-stone  be  taken  out  of  the      hbw'btt. 
mill  to  be  ^picked,  ''  yet  it  remains  parcel  of  the  mill,  as  if  it  had       [  *»18  ] 
always  been  lying  upon  the  other  stone,  and  by  consequence  by 
the  lease  or  conveyance  of  the  mill  it  shall  pass  with  it:  so  of 
doors,  windows,  rings,  dec.    The  same  law  of  keys ;  although  they 
are  distinct  things,  yet  they  shall  pass  with  the  bouse."    By  the 
same  rule  the  hatch,  here,  even  if  severed,  would  have  remained 
parcel  of  the  freehold,  as  partaking  of  the  nature  of  the  stone  and 
brickwork  to  which  it  was  annexed.    It  would  fall  under  the  general 
law  that  the  accessory  follows  the  principal.    A  party  may  have 
the  easement  of  keeping  up  a  hatch  in  his  neighbour's  soil,  and 
may  have  an  action  on  the  case  against  that  party  if  he  removes 
it ;  but  the  hatch  is  not  the  less  part  of  the  freehold. 

(LoBD  Dbnhan,  Gh.  J. :  The  grant  might  be  of  liberty,  not  only 
to  come  on  the  land  and  put  the  hatch  up,  but  to  take  it  away  at 
pleasure. 

CoLEBiDOB,  J. :  You  assume  the  general  rule  of  law  to  be  so 
stringent  that  no  evidence  can  overcome  it.  Suppose  it  bad  been 
proved  that  the  plaintiff  had  for  many  years  been  accustomed  to 
take  the  hatches  away  and  bum  them.) 

The  hatch  forms  part  of  one  entire  structure  intended  to  keep  back 
the  water ;  and  the  case  furnishes  no  ground  for  distinguishing 
this  part  from  the  rest. 

(At  the  end  of  the  argument.  Rex  v.  OUey  (8)  was  mentioned  on 
behalf  of  the  plaintiff.) 

LoBD  Dbnman,  Gh.  J.  : 

The  question  is  whether,  because  the  fender  in  this  case  had 
been  placed  on  the  defendant's  soil,  it  became  his  property,  as  a 
necessary  consequence  of  its  position.  I  am  of  opinion  that  such 
*a  consequence  never  follows  of  necessity,  where  the  chattel  is  [  *9i9  j 
separable.  This  appears  sufficiently  from  Rex  v.  Otley  (4).  The 
decision  in  Mant  v.  Collins  (6)  is  so  far  an  authority  in  point  of 
law,  as  it  shows  that,  in  a  case  of  this  kind,  it  is  always  open 
to  inquiry,  how  the  article  came  to  be  in  the  place  in  which  it 
is  found,  and  what  the  parties  intended  as  to  its  use ;  and  the 

(1)  11  Co.  Bep.  46  b,  50  b.  See  Wan»hr<mgh  v.  MaUm,  43  B.  B.  510 

(2)  Year  B.  Pasch.  14  Hen.  YUL,      (4  Ad.  &  El.  884). 

25  B,  pi.  6.  (4)  35  B.  B.  258  (1  B.  &  Ad.  161). 

(3)  35  B.  B.  258  (1  B.  &  Ad.  161).  (5)  AnU,  p.  691. 
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Wood  respectiYe  rights  may  be  determined  by  the  evidence  on  these 
Hxwnr.  points.  In  the  present  case  there  were  circumstances  from  which 
the  jury  might  infer  that  the  plaintiff  had  become  entitled  to  have 
a  fender,  his  own  property,  standing  in  the  soU  of  the  defendant ; 
and  there  was  no  proof  that  the  defendant  had  asserted  any  right 
derogatory  to  this  privilege  in  the  plaintiff.  The  argmnentfrom 
the  nature  of  the  thing  decides  nothing :  the  manner  of  its 
becoming  connected  with  the  soil  may  be  merely  accidental.  If 
a  heavy  stone  bason  is  placed  on  a  man's  land,  it  is  not  a  fixture. 
If  it  sinks  into  the  soU,  and  in  that  manner  becomes  fixed,  is  it 
therefore  a  fixture  ?  The  rights,  in  such  a  case,  must  always  be 
subject  to  explanation  by  evidence. 

Pattbson,  J. : 

This  question  does  not  turn  upon  any  general  doctrine  of  law, 
but  upon  the  evidence  in  the  case.  The  general  rule  respecting 
annexations  to  the  freehold  is  always  open  to  variation  by  agree- 
ment of  parties :  and,  if  a  chattel  of  this  kind  is  put  up  so  that  the 
owner  can  remove  it,  I  do  not  see  why  it  should  necessarily  become 
part  of  the  freehold,  or  why  it  should  not  be  removable  when  the 
owner  thinks  fit,  if  it  appears  to  have  been  so  agreed. 

[  MO  ]  WiLLUMs  and  GoLBBmaB,  JJ.  concurred. 

The  rule,  as  moved  for  on  account  of  misdirection,  was  refused : 
but,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  the  Court  made  the  rule  absolute  on  payment  of  costs. 


1846.  EEG-  V.  Thb  mayor  and  TOWN  COUNCIL  of 

!^*-  WARWICK. 

[  W«  ]  (8  Q.  B.  926—930 ;  S.  C.  16  L.  J.  Q.  B.  306.) 

Under  stat.  5  &  6  Will.  IV.  c.  76,  bs.  66,  67,  a  corporation  execated  a 
bond  for  payment  of  an  annuity  to  a  person  removed  from  o£B[oe,  and  ako 
for  payment,  on  demand,  of  arrears  due  before  the  date.  The  oblige 
consenting  not  to  press  for  the  arrears,  the  council  passed  a  reeolutioa  to 
pay  him  interest  thereon :  Held,  that  such  resolution,  and  orders  of  the 
council  for  payment  of  the  interest,  were  not  sanctioned  by  s.  92(1),  and 
were  liable  to  be  quashed  on  being  brought  up  by  certiorari. 

And,  per  Pattbson,  J.,  that,  independently  of  this  objection,  tlie 
resolution,  not  being  under  seal,  could  not  bind  the  corporation. 

The  corporation  had,  during  all  the  time  of  liying  memory,  xeftjred 

(1)  See  now  Municipal  Corporations  Act,  1882  (46  &  46  Vict,  a  50),  a  140 
and  Soh.  V.— A.  0. 
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from  the    corporation  funds  a  pew  in  a  parish  church  to  which  the  Beq. 

members  of  the  corporation  had  been  used,  in  their  character  of  corporators,  ^' 

to  resort  for  worship.    It  did  not  appear  that  the  corporation  possessed  ^i^^ 

any  hall  or  other  building  within  the  parish.    Held,  that  such  repairs  Wabwiok. 
might  be  defrayed  from  time  to  time  under  sect.  92  (1). 

MszLOB^in  Michaelmas  Term,  1845,  obtained  a  rule  calling  on  the 
council  of  the  borough  of  Warwick  to  show  cause  why  a  certiorari 
should  not  issue,  to  remove  into  this  Court  certain  orders  or  resolu- 
tions made  by  the  council  on  10th  November,  1845,  whereby  it  was 
resolved  that  certain  sums  of  money  should  be  paid;  among 
others  (2),  the  sum  of  81.  to  Mr.  James  Tibbits  for  half  a  year's 
interest  on  a  bond,  due  16th  August,  1845  ;  and  901.  19«.  lid.  to 
John  Palmer  "  for  relining  the  pew :  "  also  two  several  orders  for 
the  payment  of  these  sums,  made  on  the  treasurer  of  the  borough. 

It  appeared  that  the  council  had  passed  a  resolution  (which  was 
not  shown  to  be  under  seal),  that  Mr.  Tibbits  should  be  paid  interest 
at  61.  per  cent. ''  on  the  sum  of  820Z.  mentioned  in  his  compensation 
bond,  executed  by  the  council  on  the  16th  August,  1848,  from  the 
date  thereof  until  payment."  That  the  bond  was  executed  to  secure 
to  Mr.  Tibbits  the  sum  of  771.  Ba.  8d.  per  annum  for  life  as  com- 
pensation for  the  loss  of  certain  offices  (3),  and  also  the  sum  of  8202., 
arrears  on  such  annuity  from  the  time  of  his  dismissal  from  office 
until  *the  date  of  the  bond.  By  the  condition  of  the  bond,  the  [  ^9S7  j 
8202.  was  payable  on  demand ;  and  it  did  not  appear  that  the  bond 
stipulated  for  payment  of  interest.  Mr.  Tibbits  deposed,  in  opposi- 
tion to  the  rule,  that  the  council  had  resolved,  on  his  consenting 
not  to  press  for  immediate  payment  of  the  820Z.,  to  allow  the  said 
interest  thereon  :  and  that  the  resolution  passed  accordingly  on  6th 
August,  1844. 

The  other  resolution  was  for  the  lining  of  a  pew,  in  the  High 
Church  in  the  parish  of  St.  Mary,  Warwick,  with  cloth ;  the  pew 
being  used  by  such  members  of  the  town  council  as  belonged  to 
the  Established  Church.  It  was  sworn,  in  opposition  to  the  rule, 
that  it  had  been  always  the  usage  for  the  mayor  and  several  of  the 
aldermen  and  principal  members  of  the  corporation  to  go  together 
in  procession  to  this  church  on  every  Sunday :  that  the  pew  had 
always  been  occupied  by  the  corporation  without  payment  of  rent, 
and  in  the  memory  of  deponents  had  always  been  lined  in  this 

(1)  See  now  Municipal  Corporations  (3)  See  Beg,  v.  The  Corporation  of 
Act,  1882  (45  &  46  Vict.  c.  60),  s.  140,  Warwick,  60  E.  E.  464  (10  Ad.  &  El. 
and  Sch.  V.— A.  0.  386). 

(2)  See  note  at  the  end  of  this  case. 
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Bao.        manner :  and  that  it  had  always  been  repaired  by  the  corporation, 
CoBFORA-     o^^  of  its  f  ands. 

TION  OF 

Warwick  gir  F.  Thesiger,  Attorney-General,  Whitehurgt  and  G.  Hayes, 

now  showed  cause : 

Both  payments  are  justified  by  sect.  92  of  stat.  5  &  6  Will.  IV. 
c.  76,  as  *'  necessarily  incurred  in  carrying  into  eflfect  the  provisions 
of  this  Act."  The  corporation  were  compelled  to  give  the  bond, 
under  sects.  66,  67.  It  will  be  argued  that,  as  the  bond  contains 
no  stipulation  for  the  payment  of  interest,  the  effect  of  this  pay* 
ment  would  be  to  throw  expense  on  persons  who  were  not  properly 
liable.  But  if  a  corporation  be  without  funds  enabling  them  to 
[  ^938  ]  make  a  payment,  they  may  reasonably  purchase  forbearance  *by 
giving  interest.  The  case  is  not  like  that  of  an  unauthorised  bor- 
rowing of  money,  as  in  Heg.  v.  The  Counte$s  of  Lichfield  (i).  With 
respect  to  the  pew,  the  corporation  had  the  same  right  to  repair  it 
as  to  incur  the  expense  of  glazing  a  broken  window  in  a  house 
belonging  to  them. 

Sir  F.  Kelly,  Solicitor-General,  and  Mellor,  contra  : 

The  interest  on  the  bond  was,  no  doubt,  allowed  in  order  to  pur- 
chase forbearance ;  but  the  corporation  had  no  right  to  delay  the 
payment  at  all.  They  would  thus  throw  the  burthen  of  a  debt,  pay- 
able at  once,  on  future  members  of  the  corporation,  and,  in  effect, 
would  be  borrowing  the  money.  As  to  the  pew,  it  is  not,  legally 
speaking,  the  property  of  the  corporation.  Pews,  not  in  the  chancel 
(which  this  pew  is  not  stated  to  be),  can  be  the  property  of  parlies 
only  by  a  faculty  or  by  prescription  in  right  of  a  messuage.  Ko 
faculty  is  set  up :  and,  as  for  a  prescription,  it  is  not  even  suggested 
that  the  town  hall  is  in  the  parish  of  St.  Mary :  the  corporators  are 
not  properly  residents.  The  authorities  are  collected  in  ByerUy  v. 
Windus  (2).  Gould  a  corporation  pay  for  accommodation  in  a  dis- 
senting meeting  house  out  of  the  corporation  funds  ?  The  general 
policy  of  the  Act  was  to  put  an  end  to  disputes  arising  out  of  reli- 
gious distinctions  :  this  appears  by  sect.  68,  which  continues  certain 
stipends  of  religious  ministers,  thereby  showing  that,  in  default  of 
express  provision,  no  analogous  payment  can  be  supported. 

Lord  Denman,  Gh.  J. : 
I  think  the  statute  gives  no  authority  to  pay  interest  on  sueh 

(1)  62  B.  E.  499  (4  Q.  B.  893).  Mainwaring  y.  GtUt,  24  B.  B.  217  [i 

(2)  29  B.  B.  167  (5  B.  &  G.  1).    See      B.  &  Aid.  356). 
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bonds  as  this.    Compensation  ^is  to  be  assessed,  and  the  amount        bm. 
to  be  secured  by  a  bond.    The  arrears  are  to  be  paid  on  demand,     gobpoba- 
If  the  town  council  for  the  time  being  wish  to  postpone  this  pay-     ^^wick 
ment,  they  must  do  so  by  some  arrangement  among  themselves  :      [  ^929  ] 
they  cannot  throw  the  payment  of  interest  on  future  members  of 
the  corporation.    As  to  the  pew,  I  think  the  repairs  may  be  con- 
sidered as  done  essentially  for  the  corporation,  just  as  if,   not 
having  a  town  hall,  they  had  hired  a  room  for  their  meetings. 
They  may  have  no  particular  interest  or  property  in  the  pew ;  yet 
the  mere  habit  of  attending  the  church  will  well  authorize  such  an 
expense. 

Pattbson,  J.  : 

The  8202.  was  payable  on  demand.  Mr.  Tibbits,  it  not  being 
convenient  to  pay  him  the  sum  immediately,  consents  not  to  press 
his  demand,  if  he  is  paid  interest.  But  such  a  payment  of  interest 
is  not  within  the  statute :  nor,  again,  could  such  a  contract,  not 
being  under  seal,  bind  the  corporation.  As  to  the  lining  of  the 
pew,  the  objection  seems  at  any  rate  a  hard  one.  But  we  must 
give  a  liberal  interpretation  to  the  92nd  section.  It  expressly 
sanctions  expenditure  upon  ''corporate  buildings,''  which  would 
fairly  include  buildings  in  the  possession  of  the  corporation, 
whether  held  under  a  strict  legal  title  or  not.  Even  without 
express  words,  I  think  the  repair  of  such  buildings  would  fall 
within  the  head  of  expenses  ''  necessarily  incurred  "  in  carrying 
the  Act  into  effect:  and  the  same  principle  applies  to  a  pew 
occupied  by  the  members  of  the  corporation. 

WiLLUMS,  J. : 

I  think  no  bargain  could  be  made  for  the  interest,  which  could 
legitimately  bind  the  corporation  funds.  As  to  the  repairs  of  the 
pew,  I  quite  agree  with  *the  rest  of  the  Court.  The  pew  has  for  a  [  *980  ] 
long  while  been  constantly  used  by  the  members  of  the  corpora- 
tion, and  repaired  from  the  corporation  funds  :  and  it  is  consistent 
with  decorum  that  the  corporation  should  have  the  occupation  of  a 
pew  for  the  purpose  stated. 

WiGHTMAN,  J. : 

The  61.  is  not  an  expense  "  necessarily  incurred  "  in  carrying  the 
Act  into  execution :  indeed  it  is  a  payment  which  rather  contra- 
venes the  Act,  under  which  the  payment  was  ordered  to  be  made 
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swipliciter.    As  to  the  liniDg  of  the  pew,  I  think  a  liberal  oon- 
struction  of  sect.  92  may  include  that  expense. 

Rule  absoltUe  as  to  the  61, ;    discharged,  as  to  ike 
sot  19«.  lid.  (1). 


1846. 
Jan,  11. 
May  23. 

1846. 
Jtfay4. 

[946] 


EEG.  V.  MOUSLEY. 

(8  Q.  B.  946—958;  S.  C.  16  L.  J.  a  B.  89 ;  11  Jur.  56.) 

P.,  by  will,  directed  that  six  poor  personB  of  £.  parish  diould  have  a 
weekly  allowance  and  lodging  in  an  almshouBe  to  be  built  in  £. ;  and  he 
devised  lands  to  trustees,  out  of  which  the  expense  was  to  be  defrayed,  and 
also  on  condition  that  the  trustees  should  find  a  person  qualified  to  keep  a. 
free  grammar  school  in  E.  or  in  B. ;  and  the  will  gave  directions  conoeniing 
the  rule  of  the  school,  and  the  putting  in  and  paying  the  schoolmaster  and 
usher. 

Afterwards,  by  charter,  reciting  the  will,  and  that  there  had  beexi  built 
an  hospital  at  E.,  in  which  poor  persons  were  relieved,  and  a  free  acfaod  at 
B.,  it  was  granted  that  there  should  be  in  E.  an  hospital,  and  in  R  a  free 
granunar  school,  the  said  hospital  and  school  to  consist  of  a  master,  a 
schoolmaster,  ushers,  poor  men,  and  poor  scholars,  who  were  made  a 
corporation ;  that  there  should  be  governors,  with  power  to  correct  abuses 
and  make  laws  for  the  governing  of  the  corporation  and  their  lands  and 
goods ;  that  the  master  should  be  a  Master  of  Arts  of  Oxford  or  Cambridge, 
and  a  preacher  of  God's  word,  and  should,  in  person  or  by  deputy,  preach 
once  every  Sunday  in  the  parish  church  of  E.,  and  read  prayers  twice 
every  day  in  the  week  in  that  church. 

By  Act  of  Parliament  (5  Oeo.  lY.  c.  38,  private)  it  was  enacted  that  the 
affairs  of  the  corporation,  without  prejudice  to  the  powers  and  privileges 
of  the  governors,  should  be  managed  by  a  court  of  managers,  consisting  of 
certain  membei-s  of  the  corporation.     And  it  was  provided  that,  when  any 


(1)  The  rule  had  been  obtained  also 
for  bringing  up  another  resolution  and 
order  for  the  payment  of  expenses 
incurred  in  a  Chancery  suit,  respecting 
some  trust  property.  The  Court  made 
the  rule  absolute  as  to  this  sum.  But 
afterwards,  in  Trinity  Term  (May27th), 
1847,  in  the  case  of  Reg.  v.  CoIUim, 
cause  was  shown  against  quashing  this 
last  mentioned  resolution  and  order: 
and,  it  appearing  that  the  material 
point  had  not  been  fully  before  the 
Court  in  the  case  reported  in  the  text, 
but  that  the  question  as  to  the  interest 
of  the  corporation  in  the  property  was 
still  undecided  in  the  Chancery  pro- 
ceedings, the  Court  (Patteson, 
WiGHTMAif,  and  Eble,  JJ.),  after 
hearing  Whitehurat  and  G.  Hayes 
against  the  rule,  and  Sir  F,  Kelly  and 


Melhr  in  support  of  it,  directed  the 
case  to  stand  over  till  the  determination 
of  the  question  in  Chancery.  The 
resolution  and  order  for  the  payment 
of  the  8/.  were  not  defended.  In 
Trinity  Term  (10th  June),  1848,  JTeUor 
moved  to  make  the  rule  for  quashing 
the  order  and  resolution  as  to  expenses 
in  Chancery  absolute,  stating  that  the 
Lord  Chancellor  had  decided  against 
the  claim  of  the  corporation,  that 
notice  of  this  motion  had  been  given 
to  the  town  derk,  and  that  no  counsel 
was  instructed  to  oppose  the  motion. 
The  Court  (Lord  Denman,  Ch.  J., 
Patteson,  Wiqhtman  and  Erle,  JJ.) 
said  that  no  further  statement  was 
necessary,  and  made  the  rule  absolute 
in  the  first  instance,  with  costs. 
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of  the  governors  should  be  a  minor  or  under  legal  disability,  the  guardian  j^iq, 

&c.  of  such  governor  should  act  in  his  stead.  «. 

Held,  that  the  mastership  was  not  an  office  for  which  an  information  in  Moublst. 
the  nature  of  a  quo  warranto  would  lie. 

Sm  F.  Thesiqer,  Solicitor-General,  in  Trinity  Term,  1844, 
obtained  a  rule  calling  upon  the  defendant  to  show  cause  why  a 
qiu>  warranto  information  should  not  *be  exhibited  against  him  to  [  *M7  ] 
show  by  what  authority  he  claimed  to  be  master  of  the  Hospital  and 
Free  School  of  Sir  John  Port,  Knight,  in  Etwall  and  Bepton 
(otherwise  Beppingdon),  of  the  foundation  of  the  said  Sir  John 
Port,  Enight :  upon  the  grounds,  that  he  was  not  duly  elected  or 
appointed  master,  that  his  appointment  was  improperly  obtained, 
and  on  other  grounds  (stated  in  the  rule)  setting  forth  objections  to 
the  appointment  more  specifically. 

The  only  affidavits  bearing  upon  the  point  decided  by  the  Court 
explained  the  constitution  of  the  school  and  the  nature  of  the  office 
of  master.  The  material  parts  of  these  (which  were  among  the 
affidavits  filed  in  support  of  the  rule)  were  in  substance  as  follows. 

Sir  John  Port  of  Etwall  in  the  county  of  Derby,  Knight,  by  his 
will,  dated  9th  March,  1666,  directed  that  six  of  the  poorest  of 
Etwall  parish  should  have  weekly  for  ever  twenty  pence  a-piece, 
besides  lodging  in  an  almshouse  to  be  built  near  the  churchyard  of 
Etwall,  and  that  the  money  so  to  be  paid  to  the  poor  aforesaid 
should  be  received  out  of  the  lands  and  tenements  thereinafter 
mentioned :  and  the  testator  devised  various  estates  to  trustees 
upon  condition  to  find  a  person  qualified  as  in  the  will  mentioned, 
freely  to  keep  a  grammar  school  in  Etwall  aforesaid,  or  Bepton  in 
the  said  county ;  and  he  gave  directions  concerning  the  master  and 
usher  and  their  salaries ;  also  concerning  the  rule  of  the  said 
school  and  the  putting  in  of  the  said  schoolmaster  and  usher. 

By  charter,  dated  12th  June,  19  Jac.  I.,  after  reciting  {inter  alia) 
that,  in  accomplishment  of  some  part  of  the  said  will,  a  hospital 
had  been  built  at  Etwall,  in  which  six  poor  people  had  for  many 
years  been  maintained  and  relieved,  and  that  a  free  school  had 
been  built  at  *Bepton :  it  was  granted  that  for  ever  thereafter  there  [  *d48  ] 
should  be  within  the  said  parish  of  Etwall  one  hospital  for  the 
maintenance  of  poor  people,  and  within  the  parish  of  Bepton  one 
free  grammar  school,  which  were  to  be  called  the  Hospital  &c.  (as 
recited  in  the  rule,  iwpra) ;  and  the  said  hospital  and  school  were 
to  consist  of  one  master,  one  schoolmaster,  two  ushers,  twelve  poor 
men,  and  four  poor  scholars ;  and  they  and  their  successors  were 
constituted  one  body  corporate  and  politic  in  deed  and  in  name  by 
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Bbg.        the  name  of  master,  schoolmaster,  ushers,  poor  men,  and  poor 
MousLEY.     scholars  of  the  Hospital  and  Free  School  of  Sir  John  Port,  Enight, 
in  Etwall  and  Bepton,  alias  Beppingdon,  of  the  foundation  of  the 
said  Sir  John  Port :  and,  in  order  that  the  revenues  of  the  charity 
might  be  carefully  disposed,  it  was  by  the  said  charter  ordained 
that  there  should  be  one  or  more  governors  of  the  hospital  and 
school,  who  should  have  power  to  correct  and  reform  such  abuses 
as  should  happen  in  the  said  master,  schoolmaster,  ushers,  poor 
men,  and  poor  scholars  (in  the  governing,  ordering,  and  disposing 
of  themselves,  or  of  their  lands,  tenements,  or  revenues,  according 
to  the  ordinances  thereunto  annexed,  and  such  other  constitutions 
as  should  thereinafter  be  made  (i) ),  and  to  make  laws  for  the  well 
governing  of  the  said  master  &c.  and  poor  scholars,  and  of  their 
lands,  tenements,  hereditaments,  goods  and  chattels.    And  it  was 
ordained  that,  after  the  decease  of  Sir  John  Harpur,  Enight  (who 
was  thereby  appointed  the  first  and  then  present  governor  and 
superintendent  of  the  said  hospital  and  free  school),  Henry  Earl  of 
[  ^949  ]      Huntingdon,  Philip  *Lord  Stanhope,  and  Sir  Thomas  Gerard,  and 
their  several  heirs  for  ever,  should  be  governors  and  superin- 
tendents of  the  said  hospital  and  school,  with  power  for  them  and 
their  several  heirs,  or  the  greater  number  of  them  (after  the  decease 
of  the  said  Sir  John  Harpur),  to  elect,  nominate  and  appoint  any 
fit  person  or  persons  to  be  master  of  the  said  hospital,  and  school- 
master and  ushers  of  the  said  school.     (Among  the  ordinances 
annexed  to  the  charter  was  the  following  (2) :  "  That  the  master  of 
the  said  hospital  should  be  a  Master  of  Arts  at  least  of  one  of  the 
Universities  of  Oxford  or  Cambridge,  and  a  preacher  of  God's 
holy  word ;  that  the  said  master  should  preach  every  Sunday 
once  in  the  parish  church  of  Etwall  aforesaid  "  (except  he  should 
procure  an  able  person  to  preach  in  his  stead),  and  that  he 
should  twice  every  day  in  the  week  say  common  prayers  in  the 
said  church  "  ''  to  the  said  poor  and  others  that  would  hear  the 
same.") 

By  an  Act  of  Parliament  passed  &c.  (5  Geo.  IV.  c.  88,  private), 
for  regulating  the  said  hospital  and  free  school,  entitled  **  An  Act 
to  empower  the  governors  and  corporation  of  Etwall  hospital  and 
Bepton  free  school,  in  the  county  of  Derby,  to  extend  and  increase 

(1)  The  words  between  brackets  are         (2)  This  is  recited  in  the  preamble 

in    the    charter,    as   recited   in   the  of  the  after  mentioned  Act,  5  Geo.  IT. 

preamble  of  the  Act,  5  Geo.  IV.  c.  38  c.  38,   as  one  of   the  oxdinanoes  » 

(private),  after  mentioned,  but  were  annexed ;  but  it  was  not  set  out  in  the 

notgiven  in  the  affidavit.  affidavits. 
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the  objects  of  that  charity,  and  to  make  sales,  and   for  other        Bvo. 
purposes  therein  mentioned  ;"  it  was  amongst  other  things  recited     moublbt. 
tliat  Francis  Bawdon  Marquis  of  Hastings,  George  Earl  of  Chester- 
field (an  infant  of  the  age  of  19  years  or  thereabouts),  and  Sir 
^William  Gerard,  Bart.,  were  the  respective  heirs-at-law  of  the  said 
Senry  Earl  of  Huntingdon,  Philip  Lord  Stanhope,  and  Sir  Thomas 
Gerard,  Bart.,  named  in  the  said  charter,  and,  as  such,  were  the 
hereditary  and  acting  governors  of  the  said  hospital  and  *free      [  ^960  ] 
school.    And  it  was  enacted  (sect.  19) :   That  all  the  aflfairs  and 
concerns  of  the  master,  schoolmaster,  ushers,  poor  men,  and  poor 
scholars,  of  the  said  hospital  and  free  school,  and  their  successors, 
and    all  matters  and  things  relating    to  their  possessions  and 
revenues,  shall,  without  prejudice  to  the  powers  and  privileges  of 
the  governors  for  the  time  being  of  the  said  hospital  and  free 
school,  be  from  time  to  time  managed,  transacted  and  conducted  at 
a  general  meeting  to  be  called  the  Court  of  Managers,  the  members 
whereof  shall  consist  of  the  master,  schoolmaster  and  ushers  for 
the  time  being  of  the  said  hospital  and  free  school,  and  the  three 
ancientest  poor  men  for  the  time  being  of  the  said  hospital,  and  the 
Court  of  Managers  shall  be  held  at  Bepton  otherwise  Beppingdon 
aforesaid,  and  shall  be  called  at  any  time  by  the  master  for  the 
time   being  of  the  said  hospital,  he  giving  seven  days'  notice 
&c.,  and  such  of  the  members  of  the  said  Court  as  shall  be 
assembled  at  any   one    Court,  or  the  major  part  of    them  so 
assembled,  shall  be  competent  to  transact  all  the  business  for  the 
transaction  of  which  such  Court  shall  be  called.     Sect.  20  enacts 
that,  in  case  any  heir  of  the  Earl  of  Huntingdon,  Lord  Stanhope 
or  Sir  T.  Gerard  shall  be  a  minor  or  under  legal  disability,  the 
guardian,  husband  &c.  shall  act  as  governor  of  the  hospital  and 
free  school,  and  exercise  all  the  powers  of  a  governor  on  behalf  of 
such  minor  dec. 

The  case  was  argued  in  Hilary  and  Trinity  Terms,  1845  (i). 

KeUy^  Clarkcy  Serjt.  and  Peacock  showed  cause  :  [  »6l  ] 

This  is  not  an  office  for  which  an  information  in  the  nature  of 
a  qtu)  warranto  will  lie.     Neither  the   Crown  nor  the  public  is 

(1)  January  llth  and  May  23rd;  the  appointment  (made  in  July,  1842) 

before  Patteson,  Coleridge  and  Wight-  was  valid,  having  been  made  by  two 

man,  JJ.    Lord  Denma^,  Ch.  J.  took  only    of    three    persons    entitled    to 

no  part  in  the  decision,  having  advised  appoint,  and  one  of  the  two  having  at 

in  the  case  when  at  the  Bar.    The  the  time  been  a  Eoman  Catholic, 
principal  question  argued  was,  whether 
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Rbo.  intereeted  in  this  franchise,  if  it  be  a  franchise  at  all.  There  is 
HouBLKT.  merely  a  charitable  bequest  carried  oat  by  certain  machinery 
regulated  by  a  charter  and  a  private  Act  of  Parliament.  Infor- 
mations under  stat.  9  Ann.  c.  20,  s.  4,  issue  only  in  the  cases 
enumerated  in  the  preamble  to  sect.  1  :  and  this  office  cannot  be 
said  to  fall  under  the  head  of  "  other  offices,  within  cities,  towns 
corporate,  boroughs  and  places.*'  The  cases  on  this  subject  are 
collected  in  2  Selw.  N.  P.  1145  &c.  (10th  ed.)  (i).  In  Rex  v. 
Ogden  (2),  Baylby,  J.  said  :  **  There  is  no  instance  of  a  qm  warrwnio 
information  having  been  granted  by  leave  of  the  Court  against 
persons  for  usurping  a  franchise  of  a  mere  private  nature,  not 
connected  with  public  government."  In  Rex  v.  Ranuden  (.3)  and 
Rex  V.  Hartley  (4)  the  information  was  refused  in  the  case  of  offices 
much  more  nearly  public  than  this.  The  former  decision  overrules 
Rex  V.  Beedle  (5),  where,  however,  there  was  a  fair  ground  for  con- 
tending that  the  office  was  public.  In  Rex  v.  The  Matter  and 
Fellows  of  St.  Catherine's  HaU  (6)  this  Court  held  that  St. 
Catherine's  Hall,  in  the  University  of  Cambridge,  was  a  private 
eleemosynary  lay  foundation,  and  refused  a  mandamus  to  compel 
the  master  and  fellows  to  declare  a  vacancy  of  a  fellowship,  on  the 
ground  that  the  Crown  was  visitor,  and  the  jurisdiction  was  to  be 
exercised  by  the  Great  Seal :  and  Lord  Mansftbld's  opinion,  in 
[•962]  Rex  V.  Oregory  (7),  was  treated  *as  an  obiter  dictum.  Rex  v. 
Shepherd  {s)f  where  an  information  was  refused  for  the  office  of  a 
churchwarden,  is  an  authority  against  the  rule.  In  Rex  v. 
Bumstead  (0),  the  information  was  granted  :  but  that  was  the  case 
of  a  city  Company  exercising  municipal  powers.  Even  if  the 
information  lie,  this  is  not  a  case  where  the  Court,  in  its  discre- 
tion, would  exercise  the  power.  (As  to  this  Rex  v.  Dawes  (10),  Rex 
V.  Wardroper{n),  TFincft^feea  causes  (12),  Bex  v.  Parry  (is),  Rexy. 
Sargent  (14),  were  referred  to.) 

SirF.  Thesiger,  Solicitor-General,  Whitehurst^  ejid  Oale, contra: 
This  is  a  case  in  which,  if  a  quo  warranto  lies,  it  ought  to  be  granted. 

(1)  P.  1167  &c.  of  1 1th  edition.  (8)  2  E.  B.  416  (4  T.  R.  381). 

(2)  10  B.  &  C.  230,  233.  (9)  36  B.  B.  717  (2  B.  &  Ad.  699). 

(3)  42  B.  B.  431  (3  Ad.  &  El.  456).  (10)  4  Burr.  2022. 

(4)  42  B.  B.  434  (3  Ad.  &  £1.  463,  (11)  4  Burr.  2024. 
note  (b) ).  (12)  4  Burr.  1962. 

(5)  42  B.  B.  437  (3  Ad.  &  El.  467).  (13)  45  B.  B.  614  (6  Ad.  &  El. 

(6)  2  B.  B.  369  (4  T.  E.  233).  810). 

(7)  2  B.  E.  371  (4  T.  B.  240,  (14)  6  T.  E.  466. 
note  (o)). 
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(Patteson,  J. :  The  main  question  is,  whether  the  information        Bsa. 
can  be  issued  in  such  a  case.    We  should  hardly  decide  the  other     MonsLBr. 
points  at  this  stage.) 

The  writ  ought  to  be  granted,  to  raise  the  question  whether  it  lies 
or  not,  which  the  prosecutor  cannot  otherwise  try.  In  Rex  v. 
Marsden  (i),  the  Court  expressly  forebore  to  decide  whether  or  not 
they  could  grant  a  qtu>  warranto,  at  the  instance  of  a  private 
relator,  for  holding  a  market ;  and  they  gave  judgment  on  the 
ground  that  the  defendants  were  charged,  not  with  holding  a 
market,  but  with  encouraging  its  being  held.  The  passage  in 
2  Selw.  N.  P.  1145,  10th  ed.  (2),  tit.  Quo  Warranto,  referred  to  on 
the  other  side,  is  corrected  in  Tancred  on  Quo  Warranto,  p.  14,  as 
follows,  with  respect  to  the  statement  that ''  before  the  statute  of 
♦Queen  Anne  "  (9  Ann.  c.  20), "  a  private  person  could  not  interpose  [  's^s  ] 
in  qtio  warranto.*'  **  This  statement  is  made  by  the  learned  writer 
upon  the  authority  of  Lord  Mansfield,  from  a  manuscript  report 
of  Rex  V.  Trelawney  (s).  In  the  printed  report  in  Burrow,  the 
same  view  seems  to  have  been  taken  by  Mr.  Justice  Wilmot. 
Rex  V.  Trelaumey  (s),  came  before  the  Court  in  Hil.  5  Geo.  III.,  and 
consequently  preceded  the  discussion  on  this  subject  in  Rex  v. 
Marsden  (4),  and  Rex  v.  Breton  and  another  (s) ;  by  which  it  is 
probable  that  Lord  Mansfield's  opinion  was  changed.  For,  in 
East.  Term,  12  Geo.  III.,  Rex  v.  Gregory  (6),  appears  to  have 
been  decided,  in  which  Lord  Mansfield  expressly  asserts,  that 
informations  were  exhibited  by  the  coroner  before  the  9  Anne. 
The  records  of  the  Crown  Office  leave  no  room  to  doubt,  that  infor- 
mations were  filed  by  the  coroner  anterior  to  that  statute,  even  in 
cases  directly  within  its  provisions  (7),  which  clearly  shows,  that  this 
latter  statute  did  not  first  introduce  these  informations,  but  only 
made  some  regulations  with  respect  to  the  prosecution  of  them  "  (8). 
The  discussions  as  to  a  relator's  costs  on  guo  warranto,  in  such 
cases  as  Rex  v.  Wallis  (9)  and  Rex  v.  M*Kay  (lo),  would  have  been 

(1)  3  Burr.  1812.  (6)  2    E.    E.    371    (4  T.    E.    240, 

(2)  The    author,    in    this    edition,      note  (a)  ). 

p.    1146,  note  {g),    (and  in  p.   1158,  (7)  "  Such  as  mayor,  bailiff,  capital 

note  (^),  of  the  11th  edition),  refers  to  burgess :  the  records  are  of  the  5th  of 

the  passage  of  Mr.  Tancred's  work,  Anne,  2  Kyd.  on  Cor.  416,  *  Ex  in/or- 

here  cited.  matione  Mr.  Dealtry.*  " 

(3)  2  Selw.  N.  P.  1146  (10th  ed);  (8)  "  2  Kyd.  ift." 
S,  C.  3  Burr.  1615.  (9)  5  T.  E.  375. 

(4)  3  Burr.  1812.  (10)  5  B.  &  C.  640. 

(5)  4  Burr.  2260. 


704  1846.    Q.  B.    8  Q.  B.  958—966.  [bju 

Bbo.         superfluouB  if  it  had  been  clearly  establiBhed  law  that  quo  warranto 

MouBLXT.     does  not  lie  at  all,  at  the  instance  of  a  private  relator,  in  a  case 

not  within  stat.  9  Ann.  c.  20.    Private  relators  have  been  held 

[  *964  ]  to  be  excluded,  in  cases  alleged  to  fall  "^under  that  Act,  becaose 
the  word  ''  places,"  in  the  recital  of  sect.  1,  applied  only  to  places 
ejusdem  generis  with  those  previously  specified :  and,  again,  roles 
for  a  qiu)  warranto  information  at  the  instance  of  a  private  relator 
have  been  discharged,  in  cases  of  a  nature  as  little  public  as  this, 
because  no  such  corporation  existed  as  that  described:  lUz  v. 
Duke  of  Bedford  (i).  Rex  v.  Ogden  (2) :  or  on  the  merits  of  the 
application,  as  in  Rex  v.  Attwood  (3) :  but  without  resting  the 
decision  on  the  general  incompetency  of  such  relators.  In  Rex  v. 
RavMden  (4),  this  Court  refused  to  grant  a  quo  warranto  information 
for  exercising  the  office  of  governors  and  directors  of  the  poor  of 
St.  Andrew,  Holborn ;  in  Rex  v.  Hanley  (6)  they  doubted  whether 
such  information  lay  in  the  case  of  trustees  under  a  local  Act  for 
certain  parochial  purposes ;  and  in  Rex  v.  Beedle  (6)  they  granted  a 
rule  nisi  for  a  quo  warranto  information  for  exercising  the  office  of 
Commissioner  under  a  Paving  and  Lighting  Act.  In  none  of  these 
cases  was  any  franchise  of  the  Crown  infringed ;  and  this,  probably, 
was  the  ground  of  decision  in  Rex  v.  Ramsden  (4),  the  only  one  of 
them  in  which  the  Court  gave  a  judgment  adverse  to  the  present 
application.  So  in  Rex  v.  Davbney  (7),  where  a  quo  warranto 
information  was  moved  for  against  a  churchwarden,  the  Coubt 
refused  it,  ''a  churchwarden  not  being  such  a  public  officer  against 
whom  an  information  would  lie ;  for  it  was  no  usurpation  upon  the 

[  *956  ]  Crown."  Here  *the  defendant  is  wrongfully  exercising  an  ofSce 
established  under  Boyal  charter,  and  is,  therefore,  usurping  upon 
the  Crown.  In  Rex  v.  Gregory  (8),  where  the  application  related  to 
a  fellowship  in  Trinity  Hall,  Cambridge,  Lord  Mansfield  cleariv 
was  of  opinion  that  the  Court  might  have  granted  an  information 
if  the  case  had  required  it.  Ex  parte  Wrangham  (o),  does  not  con> 
flict  with  that  decision :  the  Lord  Chancellor  there  held  only  that, 
under  the  circumstances  of  that  case,  the  visitatorial  power  which 

(1)  1  Barnard.  E.  B.  242.    See  Same  (5)  42  B.  B.  434  (3  Ad.  ft  EL  463, 
V.  Same,  1  Barnard.  E.  B.  273,  280.  note  (6)  ). 

(2)  34  R  B.  375  (10  B.  &  G.  230,  (6)  42  B.  B.  437  (3  Ad.  A  EL  467). 
233).  (7)  1  Bott  P.  L.  347,  pL  358,  6th 

(3)  38  B.  B.  290  (4  B.  &  Ad.  481).  ed. 

(4)  42  B.  B.  431  (3  Ad.  &  EL  456).  (8)  2   B.    B.    871    (4   T.   B.   240, 
See  In  the  Matter  of  the  A»ton   Uniofi,  note  (a)). 

6  Ad.  &  El.  784.  (9)  2  Yes.  Jr.  609. 
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devolved  upon  the  Grown  might  fitly,  in  point  of  expediency,  be        Kbo. 
exercised  by  the  Court  of  Chancery.    In  Rex  v.  The  Master  and     MoxmLVT. 
Fellows  of  St.  Catherine's  Hall  (i),  the  Court  of  King's  Bench 
refused  to  interfere,  only  because  a  visitatorial  power  had  devolved 
upon  the  Crown,  which  this  Court  did  not  think  it  proper  to  exercise. 

(Patteson,  J. :  Have  you  been  able  to  find  any  instance  of  a  quo 
warranto  for  the  purpose  of  trying  the  right  to  be  master  of  an 
hospital  ?) 

In  Rex  V.  Attwood{2),  this  Court  was  of  opinion  that  it  might 
issue  to  try  the  right  to  be  master  or  warden  of  a  Company  in  the 
city  of  London.  In  Rex  v.  The  Duke  of  Bedford  (8)  the  conser- 
vators of  the  Level  were  only  private  undertakers;  yet  it  seems  that 
that  was  not  deemed  an  objection  to  the  qv>o  warranto  issuing. 
And  in  many  cases,  where  powers  of  the  same  nature  are  exercised, 
there  would  be  no  redress  against  usurpation  if  the  Court  would 
not  interfere  in  this  way.  The  power  to  grant  guo  warranto  infor- 
mations according  to  the  sound  discretion  of  the  Court  in  cases 
*other  than  those  provided  for  by  the  statute  of  Anne  is  impliedly  [  *^^^  1 
recognised  in  Rex  v.  Howell(^)^  and  directly  in  Rex  v.  Highmore  (6). 
There  may  be  no  instance  of  such  an  information  granted  in  a 
case  strictly  private :  but  it  cannot  be  shown  that  the  Court  has 
ever  refused  so  to  interfere  where  a  franchise  derived  from  the 
Crown  has  been  usurped  upon.  Nor  is  it  to  be  assumed  that  the 
office  in  this  case  is  strictly  private :  it  has  annexed  to  it  one  public 
function  at  least,  that  of  preaching  at  stated  times  in  the  parish 
church.  If  any  authorities  appear  to  raise  a  doubt  as  to  the 
remedy  by  qv^  warranto  information  in  the  case  of  a  fair,  market 
or  leet,  they  may  be  reconciled  with  the  proposition  now  contended 
for  by  observing  that,  if  the  existence  of  the  franchise  be  altogether 
denied,  the  question  may  be  tried  by  an  action,  and  quo  warranto 
may  not  be  the  proper  remedy:  but  it  is  otherwise  where  the 
franchise  clearly  exists,  and  the  question  is  only  whether  or  not  it 
has  been  usurped. 

(Pattbson,  J. :  What  franchise  do  you  say  proceeds  from  the 
Crown  in  this  case?  Is  any  thing  established  here  which  the 
founder  might  not  have  settled  by  his  will,  without  the  aid  of  the 
Crown?) 

(1)  2  E.  B.  369  (4  T.  B.  233).  (3)  1  Barnard.  K  B.  242,  273,  280. 

(2)  38  B.  B.  290  (4  B.  &  Ad.  481,  (4)  Ca.  K  B.  temp.  Hard.  247. 
483).  (5)  6  B.  &  Aid.  771. 

R.R. — VOL.  LXX.  46 
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K>o.  The  charter  makes  more  comprehensive  provisions  than  the  will, 
UovsLMT.  and  extends  to  property  not  comprised  in  it,  and  creates  a  corpora- 
tion, which  the  will  could  not  have  done.  The  language  of  the 
Court  in  Rex  v.  Ogden  (i),  as  to  the  cases  in  which  quo  warranto 
informations  may  be  granted,  is  explained  by  Rex  v.  WhiU  (2),  and 
by  2  Roll.  Eep.  116  (8),  cited  in  Com.  Dig.  Quo  Warranto  (C  8), 
where  it  is  said  that,  "  if  an  information  be  for  using  a  franchise 
[  •SST  ]  ♦by  a  corporation,  it  ought  to  be  against  the  corporation."  "  If  for 
usurping  to  be  a  corporation,  it  ought  to  be  against  the  particular 
persons.*' 

Cur.  adv.  vuU. 

Pattbson,  J.,  in  this  Term  (May  4th),  delivered  the  judgment  of 
the  CouBT : 

This  case,  which  was  argued,  in  the  absence  of  my  Lord,  before 
my  brothers  Coleridge,  Wightman  and  myself,  stood  over  in  con- 
sequence of  the  pendency  before  the  House  of  Lords  of  the  case  of 
Reg.  V.  Darley  (4),  in  which  it  was  thought  probable  that  some 
principles  of  law  applicable  to  the  present  case  might  be  laid  down. 

That  case  has  not  yet  been  decided  :  but  it  cannot  affect  the 
present,  inasmuch  as  the  only  point  contended  for  in  it  is,  that  an 
o£Sce  of  a  public  nature  created  by  Act  of  Parliament  may  be  the 
subject  of  proceedings  by  writ  of  quo  warranto,  though  strictly 
speaking  there  be  no  usurpation  upon  the  Crown.  The  law  there- 
fore remains  precisely  as  it  was  before,  as  to  offices  of  a  private 
nature. 

Here  the  office  is  that  of  master  of  an  hospital  founded  by  a 
private  individual  by  will,  having  no  public  duties  or  jurisdiction 
of  any  kind  ;  which  was  so  clear  that  the  learned  counsel  in 
arguing  were  obliged  to  contend  that  a  provision  in  the  will,  that 
the  master  should  preach  a  certain  number  of  sermons  in  the 
parish  church,  created  a  public  duty,  it  being  obvious  that  the 
founder  could  not  confer  the  right  of  so  preaching  without  the  con- 
sent of  the  ecclesiastical  authorities,  and  that  the  public  had 
r  *9ft8  ]      ^nothing  to  do  with  it,  or  any  right  to  enforce  the  performance  (5). 

(1)  34  E.  R.  376  (10  B.  &  0,  230).  recital  of   stat    5    Geo.    IV.    c.   38 

(2)  44  B.  B.  515  (5  Ad.  &  £1.  613).  (private),  waa  enjoined  by  an  ordinance 

(3)  Le  Roy  y.  Ciuacke^  2  Boll.  Bep.  annexed  to  the  charter:  see  p.  700. 
113,  115.  ante.    Whether  or  not  the  charter  in 

(4)  Darley  v.  Begina,  12  Gl.  &  Fin.  this  respect  followed  the  will,  did  not 
520.  Judgment  delivered,  May  19th,  appear  from  the  affidavits,  in  which 
1846.  the  will  was  not  fully  set  out 

(5)  The  duty,  as  appears   by   the 
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It  is  true  that  a  charter  was  obtained  from  the  Crown  according        Rxo. 
to  the  will  of  the  founder,  in  order  to  incorporate  the  members  of     moub'let. 
his  foundation.    But  that  alone  is  quite  immaterial,  as  the  Crown 
neither  added  any  thing  to  the  foundation,  nor  reserved  to  itself  any 
control  over  it. 

An  Act  of  Parliament  was  passed  in  modem  times  to  extend  this 
foundation,  and  to  make  some  alterations  which  by  circumstances 
had  become  desirable  :  but  it  did  not  create  a  new  corporation  ;  nor 
did  it  confer  any  jurisdiction  of  a  public  nature,  or  enjoin  any  duty 
of  the  sort. 

We  are  therefore  clearly  of  opinion  that  the  writ  of  quo  warranto 
is  not  applicable  to  a  case  of  this  sort,  and  that  the  rule  for 
granting  it  must  be  discharged. 

Rule  discharged. 


DOR  D.  ELIZABETH  DARKE  v.   SAMUEL  i846. 

April  23. 

BOWDITCH.  &Tyt 

(8  a  B.  973—980 ;  8.  C.  16  L.  J.  a  B.  266.)  r"^  ^ 

A  lease  contamed  the  following  clause :  **  And  also  shall  be  lawful  for 
B.  D.**  (the  lessor),  **her  executors,"  &c.,  "  to  call  on  tenant  for  quarterly 
payment  of  rent,  or,  if  otherwise,  as  now  accepted,  at  Michaelmas  and 
Lady  Day,  as  a  matter  of  favour,  with  a  quarter  remaining  in  hand,  and, 
if  not  paid  in  twenty  days  after,  rent  as  stated,  and  101.  of  increased  rent 
for  breaking  up  land  by  acre,  then  the  tenant  shall  be  liable  to  have  the 
rent  &c.  due  recovered  by  sale  and  distress,  or  to  enter  on  the  premises  for 
the  same  till  it  be  fully  satisfied." 

Held: 

1.  That  the  clause  might  be  understood  as  reserving  a  right  of  entry, 
upon  non-payment  of  rent,  to  hold  the  premises  till  the  arrears  were  paid. 

2.  That,  under  this  clause,  the  lessor  could  not  enter  without  the 
common  law  formalities,  sect.  2  of  stat.  4  Geo.  II.  c.  28  (1),  applying  only 
where  there  is  a  right  of  re-entry  by  which  the  lease  is  avoided. 

Ejectment  for  messuages  and  land  in  Devonshire. 

On  the  trial,  before  Bolfe,  B.,  at  the  last  Devonshire  Assizes,  it 
appeared  that  the  defendant  held  the  premises  under  a  lease  from 
the  lessor  of  the  plaintiff,  by  deed,  executed  by  both  parties,  dated 
27th  November,  1841,  for  a  term  of  seven  years,  commencing  at 
Lady  Day,  1842  (with  an  exception  not  material  here),  at  the 
yearly  rent  of  1052.  The  lease  contained  the  following  clause, 
which  was  the  only  one  showing  at  what  times,  or  how  often  in  the 
year,  the  rent  was  payable. 

(1)  Superseded  by  s.  210  of  the  (15  &  16  Vict.  c.  76),  and  repealed  by 
Conunpn  Law  Procedure  Act,    1852      S.  L.  E.  Act,  1867.— A.  C. 

45—2 
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DoBcL  ''And  also  shall  be  lawful  for  Elizabeth  Darke,  her  execntore, 

9.  administrators  and  assigns,  to  call  on  tenant  for  quarterly  payment 

BowDiTOH.  q{  j^Qj^j.^  Qf  ^  ^{  otherwise,  as  now  accepted,  at  Michaelmas  and  Lady 
Day,  as  a  matter  of  favour,  with  a  quarter  remaining  in  hand,  and, 
if  not  paid  in  twenty  days  after,  rent  as  stated,  and  101.  of  increased 
rent  for  breaking  up  land  by  acre,  then  the  tenant  shall  be  liable 
to  have  the  rent  &c.  due  recovered  by  sale  and  distress,  or  to  enter 
on  the  premises  for  the  same  till  it  be  fully  satisfied." 
[  *974  ]  On  the  day  of  the  demise,  more  than  half  a  year's  *rent  was  in 

arrear,  and  there  was  no  distress  on  the  premises.  The  counsel 
for  the  defendant  contended  that  the  clause  was  unintelligible ;  bat 
that,  construing  it  as  giving  a  power  of  entry  to  hold  till  the  rent 
was  satisfied,  sect.  2  of  stat.  4  Geo.  II.  c.  28,  was  inapplicable,  and 
therefore,  as  no  evidence  was  offered  that  the  formalities  necessary 
for  a  re-entry  at  common  law  had  been  fulfilled,  the  plaintiff  could 
not  recover.  A  verdict  was  taken  for  the  plaintiff,  with  leave  to 
move  for  a  nonsuit.  In  this  Term,  J.  Greenwood  obtained  a  rule 
nisi  accordingly  :  and,  on  a  subsequent  day  of  the  Term  (i), 

Crowder  and  Merivale  showed  cause  : 

The  clause  is  not  technically  drawn  :  but  the  meaning  clearly  is 
that  the  landlord  may  re-enter  on  a  quarter's  rent  being  in  arrear 
twenty  days  after  demand.  A  strictness  has  sometimes  been 
applied  in  the  construction  of  clauses  which  destroy  an  estate  ;  but 
that  rule  will  not  be  extended  to  clauses  regulating  the  relation  of 
landlord  and  tenant.  In  Doe  d.  Davis  v.  Elsam  (2)  Lord  Tbnteb- 
DEN  ruled  that  in  such  cases  "  the  provisoes  ought  to  be  construed 
according  to  fair  and  obvious  construction,  without  favour  to  either 
side."  In  Doe  d.  Wyndham  v.  Carew  (s)  this  Court  refused  to 
attempt  to  find  out  a  meaning  for  a  clause  of  re-entry  :  but  the 
proviso  there  was  much  more  obscure  than  the  clause  now  in 
question.  The  intent  of  the  parties  will  be  looked  to,  according  to 
[  •^^s  ]  the  principles  laid  down  by  *Lord  Manspibld  in  OoodtitU,  lessee 
of  Clarges,  v.  Funucan{4,).  Then,  assuming  that  the  Court  will 
collect  from  the  proviso  the  meaning  suggested,  there  was  here  six 
months'  rent  in  arrear ;  and  therefore  ejectment  lies,  under  stat. 
4  Geo.  IL  c.  28,  s.  2,  without  a  demand  :  Doe  d.  Scholefidi  v. 

(1)  April  23rd.     Before  Tiord  Den-  (3)  2  Q.  B.  817. 

man,  Ch.  J.,  Patteson,  Williams  and         (4)  2  Dong.  665.    See  note  (c)  to 

IfN^^"^*^'  ^«^«"   ^    Hodgson    v.    Go^Mwnte, 

W  31  B.  B.  729  (Moo.  &  Mai.  189).  Willes,  507.  Dumfoid'a  editioa. 
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Alexander  (I).    It  will  be  contended,  on  the  other  side,  that  the       Dosd. 
statute  is  inapplicable,  becaose  the  right  reserved  is  only  of  entry         ^^ 
quousque,  till  the  rent  be  satisfied.     But  that  is  enough  to  support    BowDrrcH. 
an  action  of  ejectment  :  Jemott  v.  Cowley  (2) ^  confirmed  in  Doe 
d.  Biasi  V.  tiorsley  (8). 

(Fatteson,  J. :  In  Jemott  v.  Cowley  (2)  the  entry  was  at  common  law.) 

The  statute  applies  wherever  the  landlord  "  hath  right  by  law  to 
re-enter  for  the  non-payment."  That  places  the  landlord  in  the 
same  position  as  he  would  be  in,  at  common  law,  if  he  had  made  a 
proper  demand  :  Hassell  d.  Hodgson  v.  Gowthwaite  (4),  note  (b)  to 
page  507.  The  condition  is  of  the  class,  mentioned  in  Sheppard's 
Touchstone,  p.  118,  "  where  a  lease  is  made  rendering  rent  on  a 
day,  on  condition  if  it  be  not  paid  that  the  lessor  shall  enter  on  the 
land  and  keep  it  till  the  rent  be  paid." 

(Patteson,  J.  :  It  will  be  said  that  this  is  not  a  re-entry,  but 
an  entry ;  it  does  not  put  the  landlord  in  as  of  his  former  estate.) 

The  words  are  used  indiscriminately.  In  Littleton,  sect.  827,  the 
word  applied  to  such  a  condition  is  ''  enter ;  "  but  Lord  Coke, 
in  his  comment  on  this  section,  208  a,  says  :  "  the  feoffor  by  his 
re-entry  gaineth  no  estate  of  freehold,  but  an  interest  *by  the  agree-  [  *976  ] 
ment  of  the  parties  to  take  the  profits  in  nature  of  a  distress  "  (6). 
A  difficulty  may  be  suggested  from  the  clause,  towards  the  end  of 
sect.  2,  which  provides  that,  if  no  bill  be  filed  in  six  months,  the 
lessee  shall  be  foreclosed  and  the  lessor  shall  hold  the  premises 
discharged  of  the  lease.  But  that  clause  does  not  override  the 
preceding  part  of  the  section  ;  the  framer  of  the  Act  was  directing 
his  attention  to  the  preventing  vexatious  proceedings  in  equity. 
That  is  the  explanation  given  in  note  (16)  to  Dwppa  v.  Mayo  (6). 
In  strictness,  however,  the  landlord  here,  upon  entry,  would  hold 
discharged  of  the  lease. 

(Williams,  J.  :  Suppose  the  lessee  paid  the  rent  after  the  entry.) 

The  landlord  would  then  not  hold  at  all ;  while  he  does  hold,  he  is 
not  subject  to  the  lease  ;  none  of  the  covenants  could  be  enforced 

(1)  16  E.  E.  338  (2  M.  &  S.  626).         (3)  40  B.  E.  417  (1  Ad.  &  El.  766). 
See  Doe   d.    Earl  of  8hrew$hury  v.  (4)  Willee,  600. 

WiUoH,  24  E.  E.  423  (6  B.  &  Aid.  363,         (6)  See  note  (93)  to  p.  203  a,  in 
384).  Hargrave  and  Butler^s  edition. 

(2)  1  Saund.  112  o.  (6)  1  Wms.  Saund.  287  o,  6th  ed. 
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Dos  d.       against  him.     If  an  action  were  brought  by  a  third  person  for  any 
^.  thing  relating  to  the  land,  he  would  defend  in  his  own  name  and  on 

BowDiTOH.    his  own  title.    *    ♦    ♦ 

J.  Oreenwoodf  contra  : 

The  proviso  in  the  lease  is  unmeaning.  The  authority  of  tiie 
[  *9V  ]  dictum  in  Doe  d.  Davis  *v.  EUam  (i)  is  destroyed  by  later  cases : 
Doe  d.  Polk  v.  Marchetti  (2),  Doe  d.  Sir  W.  Abdy  v.  Steven$  (S). 
If  any  meaning  can  be  assigned  to  the  proviso,  it  must  be  confined 
to  failure  of  payment  demanded  quarterly.  But,  giving  the  clause 
the  meaning  contended  for  on  the  other  side,  the  statute  is 
inapplicable.  No  case  has  occurred  in  which  it  has  been  held  to 
relate  to  any  right  of  entry  which  does  not  put  the  lessor  in  of  his 
old  estate. 

(Lord  Dbnman,  Gh.  J. :  I  do  not  see  how  the  plaintiff  can  get 
rid  of  the  inference  arising  from  the  clause  as  to  mortgagees,  at 
the  end  of  sect.  2.) 

It  is  impossible  to  escape  from  the  inference  that  the  party  entering 
is  to  hold  absolutely  if  the  mortgagee  does  not  interfere.  But,  in 
the  present  case,  the  lease  is  not  at  an  end  :  the  rent  would  run  on 
while  the  landlord  was  in. 

(Patteson,  J. :  Would  not  the  same  difficulty  have  arisen  if  the 
landlord  here  had  complied  with  the  common  law  formalities  ?) 

No:  the  difficulty  is  that  the  statute,  by  its  words,  applies  only 
where  the  landlord  could  hold  discharged  of  the  lease.  If  the 
argument  on  the  other  side  be  correct,  the  statute  applies  to  any 
entry  for  non-payment  of  rent.  Now  suppose  the  right  reserved 
were  to  enter  for  a  fortnight :  could  the  lessor,  under  the  statute, 
hold  discharged  of  the  lease  ?  Again,  by  sect.  4,  in  cases  within 
the  statute,  payment  after  the  trial  of  the  ejectment  is  too  late ; 
Roe  d.  West  v.  Davis  (i),  Doe  d.  Harris  v.  Masters  (6) :  but  here 
the  landlord  must  give  up  possession  whenever  the  arrears  sre 
[  *978  j  satisfied.  It  is  *not  denied  that  the  lessors  of  the  plaintiff  might 
have  recovered  by  pursuing  the  common  formalities. 

Cur.  adv,  vuU. 

(1)  31  £.  £.  729  (Moo.  &  Mai.  189).  303). 

(2)  36  £.  B.  420  (1  B.  &  Ad.  716,  (4)  7  East,  363,  atated  in  PomI  t. 
720).  Meek,  31  B.  B.  562  (2  T.  &  J.  119). 

(3)  37  B.  B.  429  (3  B.  &  Ad.  299,  (6)  26  B.  B.  422  (2  B.  &  C.  490). 
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Lord    Dbnman,  Ch.  J.,  in   this  Term  (May  4th),  delivered  the       DoEd. 
jadgment  of  the  Goubt  :  «. 

This  was  an  action  of  ejectment  by  a  landlord  against  his  tenant, 
upon  a  condition  in  the  lease  fotr  re-entry  in  case  of  non-payment 
of  rent.  The  lessor  of  the  plaintiff  obtained  the  verdict  at  the 
trial :  but  several  points  were  made  by  the  defendant,  to  one  only 
of  which  it  is  necessary  to  advert,  as  upon  that  we  think  he  is 
entitled  to  succeed. 

The  lease  was  very  inartificially  drawn :  but,  giving  it  a  reasonable 
construction,  it  contained  a  condition  that,  upon  non-payment  of 
the  reserved  rent,  the  lessor  might  enter  and  hold  the  premises 
until  the  arrears  were  paid.  The  precise  words  are  "  to  enter  on 
the  premises  for  the  same  till  it  be  fully  satisfied." 

Such  a  condition  would  have  enabled  the  lessor  to  maintain 
ejectment  at  common  law,  fulfilling  the  requisite  formalities ;  and 
he  would  have  been  entitled  to  hold  the  premises  until  the  arrears 
were  satisfied :  but,  when  they  were  satisfied,  the  lessee  might 
re-enter  and,  hold  the  premises  under  the  lease  as  before.  The 
effect  of  such  a  condition  in  a  lease  as  that  in  question  is  stated 
in  Co.  Litt.  208  a. 

In  the  present  case,  the  lessor  of  the  plaintiff  might,  as  was 
conceded,  have  maintained  ejectment  at  common  law,  making  a 
formal  demand  and  pursuing  the  other  formalities  required  by  the 
common  law ;  but  he  has  not  done  so.  This  ejectment  is  brought 
under  the  provisions  of  stat.  4  Geo.  II.  c.  28,  s.  2 ;  and  the  question 
is,  ^whether  the  lessor  of  the  plaintiff  can  avail  himself  of  that  [  *97d  ] 
statute  if  his  right  to  re-enter  is  only  to  hold  until  the  rent  is 
satisfied,  and  not  to  avoid  the  lease. 

The  object  of  the  second  section  of  stat.  4  Geo.  II.  c.  28,  appears, 
by  the  preamble,  to  have  been  to  remove  the  inconvenience  to 
landlords  from  the  niceties  attending  re-entries  at  common  law,  and 
from  the  obtaining  injunctions  in  equity:  and  it  provides  that, 
where  half  a  year's  rent  is  due,  and  the  landlord  has  a  right  to 
re-enter  for  non-payment,  the  service  of  a.  declaration  in  ejectment, 
in  the  manner  pointed  out  by  the  statute,  shall  stand  in  the  place 
of  a  demand  and  re-entry :  and,  if  the  tenant  appears,  and  it  is 
proved  that  half  a  year's  rent  was  due  and  no  sufficient  distress 
upon  the  premises  when  the  declaration  was  served,  and  that  the 
landlord  had  power  to  re-enter,  then  the  landlord  shall  recover 
judgment  and  execution  in  the  same  manner  as  if  there  had  been 
a  demand  and  re-entry. 
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Sob  d.  If  the  statute  had  stopped  there,  the  pbuntiff  in  the  present  ease 

V.  might  have  been  entitled  to  avail  himself  of  it,  assoming  that  half 

BowDFTOH.  ^  year's  rent  was  due,  and  that  there  was  no  sufficient  distress 
upon  the  premises,  as  he  had  a  right  to  re-enter  upon  non-payment 
of  rent ;  and  the  only  effect  of  the  statute  would  have  been  to 
relieve  the  plaintiff  from  the  common  law  formalities  of  a  demand 
and  formal  re-entry :  and  he  would  have  recovered  possession  of 
the  premises,  to  hold  until  the  arrears  of  rent  were  satisfied,  when 
the  lessee  would  be  entitled  to  re-enter  under  his  lease. 

The  statute,  however,  goes  on,  in  the  same  second  section,  to  say 
that,  "  in  case  the  lessee  "  "  shall  permit  and  suffer  judgment  to  Le 
had  and  recovered  on  such  ejectment,  and  execution  to  be  executed 
[  *980  ]  thereon,  without  Spaying  the  rent  and  arrears,  together  with  fall 
costs,  and  without  filing  any  bill  or  bills  for  relief  in  equity,  within 
six  calendar  months  after  such  execution  executed;  then  and  in 
such  case  the  said  lessee  "  "  shall  be  barred  and  foreclosed  from  all 
relief  or  remedy  in  law  or  equity,  other  than  by  writ  of  error,  for 
reversal  of  such  judgment,  in  case  the  same  shall  be  erroneous,  and 
the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said 
demised  premises  discharged  from  such  lease." 

This  latter  part  of  the  second  section  applies  to  the  whole :  and, 
if  the  right  to  re-enter  in  the  present  case  is  within  the  meaning  of 
the  statute,  the  effect  would  be  that,  unless  the  tenant  paid  the 
arrear  of  rent  within  six  months,  the  lease  would  be  absolutely 
forfeited,  though  the  condition  is  merely  that  the  landlord  ahall- 
enter  and  hold  until  the  arrears  are  paid ;  and  the  statute  would 
enlarge  the  terms  of  the  condition,  and  create  a  forfeiture  where 
none  was  intended  by  the  parties. 

We  are  of  opinion  that  the  statute  was  not  intended  so  to 
operate,  but  that  its  application  is  to  those  cases  only  where  the 
right  to  re-enter  is  absolute  and  not,  as  in  this  case,  quottsgue,  and 
the  lease  upon  such  re-entry  is  forfeited.  Before  the  statute  passed, 
equity  would  relieve  against  a  forfeiture  for  non-payment  of  rent : 
but,  as  it  was  uncertain  whether  the  tenant  would  apply  for  relief 
or  when,  much  inconvenience  was  caused  to  landlords,  which  the 
statute  was  calculated  to  remove  by  limiting  the  period  to  six 
months. 

Our  judgment  therefore  is  for  the  defendant. 

RuUabsobfU. 
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KEG.  V.  CONYEES  and  Three  Othees.  i84«. 

(8  a  B.  981—1000;  8.  C.  16  L.  J.  Q.  B.  300.)  ^^' 

Mandamus,  to  the  verderers  of  a  Boyal  forest,  recited  that  the  Chief  [  ^^^  3 
Justice  and  Justice  in  Eyre  had  granted  licence  to  the  prosecutor  to  hunt 
&0,  in  the  forest,  provided  the  licence  were  brought  to  the  next  court  for 
the  said  forest,  to  be  enrolled  among  the  records  there:  and  that  the 
defendants  had  refused  to  enrol :  the  writ  therefore  commanded  them  to 
enrol  the  licence  at  the  next  court  of  attachment.  Betum,  that  the  forest 
was  not  within  any  manor  &c  of  the  prosecutor,  nor  was  he  seised  &c.  of 
the  said  forest,  for  any  estate  whatever ;  and  that  the  licence  purported  to 
extend  over  lands  within  the  forest,  of  which  A.,  B.  and  G.  were  seised  of 
estates  of  freehold,  and  were  the  occupiers. 

Held,  on  demurrer  to  the  return,  that  the  licence  was  void  as  to  the  last 
mentioned  lands,  and  therefore  the  Oourt  could  not  grant  a  mandumus  to 
enrol  it. 

The  defendants  also  returned,  that  the  verderers  had  not  been  required 
by  the  Chief  Justice  and  Justice  in  Eyre,  or  by  any  oourt  of  the  forest,  to 
enrol  the  licence. 

Held,  on  demurrer  to  the  return,  that  this  also  was  an  answer  to  the- 
writ,  for  that  the  Oourt  of  the  Chief  Justice  in  E3rre  had  power  to  compel 
obedience  in  the  verderers,  who  were  its  officers,  and  therefore  the  Court  of 
Queen's  Bench  ought  not  to  interfere,  unless  in  a  case  of  urgent  necessity. 
Judgment  for  defendants. 

Mandamus,    The  material  parts  of  the  writ  were  as  follows. 

*•  Victoria,"  Ac.  "  To  Henry  JohuConyers,"  &c.  (the  defendants), 
^'Esquires,  verderers  of  our  forest  of  Waltbam  in  the  county  of 
Essex,  greeting. 

"  Whereas  we  have  been  given  to  understand,"  &c.,  ^*  that  oar 
Bight  Honourable  Thomas  Grenville,  Warden,  Chief  Justice  and 
Justice  in  Eyre  of  all  our  forests,  chases,"  &c.  "  on  the  south  side 
of  Trent,  did,  on  "  &c.  (1st  September,  1848),  "  by  writing  under 
his  hand  and  the  seal  of  his  office  of  Chief  Justice  and  Justice  in 
Eyre  as  aforesaid,  bearing  date"  &c.  "  directed  to  all  and  singular 
the  officers  and  ministers  of  our  forest  of  Waltbam  aforesaid,  and 
reciting  that  Edward  Jones  Williams,  of"  *&c.  "Esquire,  had  [•»"] 
made  his  request  unto  him  for  a  licence,  to  hunt,  hawk,  course,  set, 
shoot  and  fish  in  our  said  forest  of  Waltbam,  and  that  he  bad 
confidence  in  him,  the  said  E.  J.  W.,  that  he  was  a  preserver  of  the 
game  and  would  use  the  licence  thereby  given  to  him  not  for 
the  destruction  and  spoil  thereof  but  for  his  recreation  only,  will 
and  require  all  and  singular  the  officers  and  ministers  of  our 
said  forest,  and  all  others  whom  it  might  concern,  that  they  and 
every  of  them  should  permit  and  su£fer  the  said  E.  J.  W.  at  all 
seasonable  times,  with  one  person  in  his  company,  on,  from  and 
after  the  first  day  of  September  to  the  12th  day  of  February  in 
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Bko.  every  year,  and  at  no  other  times,  to  hunt,  hawk,  course,  set,  shoot, 
CoNTSBs.  ^^^  fish  in  the  public  waters  of  our  said  forest,  and  to  kill  and 
carry  away,  in  and  from  our  said  forest  and  the  limits  thereof,  all 
and  all  manner  of  beast  and  fowl  of  forest,  red  and  fallow  deer 
only  excepted,  and  to  keep  and  use  all  sorts  of  dogs,  nets  and  gons 
for  that  purpose,  he  always  first  acquainting  the  keeper  of  the  walk 
where  he  intended  so  to  hunt,"  &c. ''  as  aforesaid ;  provided  always 
that  he  did  use  the  liberty  thereby  given  to  him  with  tiiat 
moderation  which  was  fitting ;  and  provided  also  that  the  licence 
of  him  the  said  Bt.  Hon.  T.  G.,  Chief  Justice"  &c.,  *'  was  brought 
to  the  next  court  to  be  held  for  our  said  forest  to  be  there  enrolled 
amongst  the  records  of  the  said  court:  And  whereas  we  have 
been  further  given  to  understand,"  <&c.,  "that  our  court  of 
attachment  of  our  said  forest  of  Waltham  was  held  at "  &c.,  **  on  '* 
&c.  (11th  December,  1848),  "before  you  the  said  Henry  John 
Conyers,"  &c.  (naming  the  four  defendants),  "then  being  present 
at  the  same  court,  and  then  and  from  thence  hitherto  and  still 
[  *9a8  ]  being  verderers  of  our  said  forest,  being  the  next  court  *held  for 
our  said  forest  after  the  granting  of  the  said  licence  by  our  said 
Bt.  Hon.  T.  G.,"  &c.,  "  and  that  at  the  said  court  came  the  said 
£•  J.  W.  by  James  Allsup  his  attorney  in  that  behalf,  and  then 
and  there  by  the  same  attorney  brought  the  said  licence  to  be  there 
enrolled  amongst  the  records  of  the  said  court,  and  then  and 
there  presented  the  same  to  you  the  said  H.  J.  Conyers,"  &c., 
"  and  then  and  there  by  the  same  attorney  besought  and  required 
you,  the  said  H.  J.  Conyers,"  &c.,  "  to  enrol  or  cause  to  be  enrolled 
the  said  licence  amongst  the  records  of  the  said  court  there :  bat 
that  you  "  &c. :  the  writ  then  averred  neglect  and  refusal  by  the 
defendants  to  enrol,  and  commanded  them  "  that,  at  our  next  court 
of  attachment  to  be  held  of  and  for  our  said  forest  of  Waltham, 
you  do  enrol  or  cause  to  be  enrolled  amongst  the  records  of  our 
said  court  there  the  said  licence  so  granted  by  our  said  Bt.  Hon. 
T.  G.,  Chief  Justice  "  &c.,  "  as  aforesaid,  to  the  said  E.  J.  Williams 
as  aforesaid,  or  that  you  show  us  cause  "  &c. 

"Witness,  Thomas  Lobd  Denman,  at  Westminster,  the  22nd  day 
of  June,  in  the  8th  year  of  our  reign.    By  the  Court.    Bobinbon." 

Eetum.  "We,"  »tc.,  "certify  and  return"  ifec.  "that  the  said 
forest  of  Waltham  in  the  said  county  of  Essex,  in  the  said  writ 
mentioned,  and  the  limits  thereof,  and  the  public  waters  thereof, 
were  not,  nor  was  either  of  them  or  any  part  thereof  at  the  time  of 
the  granting  of  the  said  licence  in  the  said  writ  mentioned^  nor  are 


vol--  lixx.l  1846.    Q.  B.    8  Q.  B.  988—985.  716 


nor  is  the  said  forest  &nd  limits  and  public  waters,  or  either  of  Bso. 
them  or  any  part  thereof,  within  any  lordship,  manor,  repated  ooktbbs. 
manor,  forest,  chase,  park  or  warren  of  or  belonging  to  the  said 
E.  J.  Williams,  or  in  which  the  said  E.  J.  W.  had,  at  the  time  *of  [  *984  ] 
the  granting  of  the  said  licence,  or  now  hath,  any  estate,  right,  title 
or  interest  whatsoever;  nor  was  the  said  E.  J.  W.,  at  the  time  of 
the  granting  of  the  said  licence,  nor  is  he  now,  seised  or  possessed 
of,  or  entitled  to,  the  said  forest  of  Waltham  and  the  limits  thereof, 
and  the  public  waters  thereof,  or  to  the  soil  and  land  of  or  in  the 
same,  for  any  estate  of  freehold  or  other  estate  or  interest  whatso- 
ever. And  we,"  &c., "  further  certify  "  &c.,  "  that  the  said  licence  in 
the  said  writ  mentioned,  and  the  rights,  liberties  and  privileges  in 
the  said  licence  mentioned,  and  thereby  assumed  to  be  granted, 
extend  and  purport  to  extend  over  lands  and  waters  in  and  over 
which  the  said  E.  J.  Williams  had  not  at  the  time  of  the  granting 
of  the  said  licence,  nor  now  hath,  any  lordship,  manor,  reputed 
manor,  forest,  chase,  park  or  warren,  or  any  estate  of  freehold,  or 
other  estate,  right,  title  or  interest  whatsoever.  And  we,"  &c., 
further  certify  &c.,  "that  the  said  licence  in  the  said  writ  mentioned, 
and  the  rights,  liberties  and  privileges  in  the  said  licence  mentioned, 
and  thereby  assumed  to  be  granted  to  the  said  E.  J.  W.,  extend  and 
purport  to  extend  over  certain  lands  lying  and  being  within  the  said 
forest  and  limits  thereof,  to  wit  over  a  certain  close  called  and 
known  by  the  name  of  Copt  Hall  Green ;  "  and  of  a  "  certain  other 
close  called  "  &c.  (naming  other  lands),  "  all  in  the  parish  of  "  &c., 
"of  which  one  Sir  William  Wake,  Baronet,  was,  at  the  time  of 
granting  the  said  licence,  and  still  is,  seised  for  an  estate  of  freehold 
in  possession,  and  of  which  he  the  said  Sir  W.  W.  Bart,  then  was 
and  still  is  the  occupier;  and  over  a  certain  other  close"  &c. 
(naming  other  lands  of  which  certain  other  persons  respectively  at 
the  time  of  the  grant  of  licence,  and  still,  were  seised  and  the 
occupiers).  "And  *we, "  &c.,  further  certify  &c:  then  followed  a  [•9«6] 
statement,  which  it  is  unnecessary  to  insert  at  length,  that,  after 
the  granting  of  the  licence,  and  before  the  court  of  attachment 
held  on  11th  December,  1848,  to  wit  on  &c.,  and  on  other  days 
before  the  licence  had  been  brought  by  Williams  or  any  other  person 
to  be  enrolled  &c.,  and  before  any  petition  to  the  verderers  touching 
the  enrolment,  Williams  came  upon  the  said  forest  of  Waltham  for 
the  purpose  of  hunting  and  shooting  in  the  said  forest,  and  did  hunt 
and  shoot  there  and  kill  and  carry  away  beasts  and  fowls  of  forest, 
Ac.     "  And  we,"  &c.,  "  further  certify  "  <fcc.,  "  that  the  said  verderers 
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Rbo.  have  not  nor  have  any  nor  hath  either  of  them  been  required  by  tbe 
CovTEBs.  Warden,  Chief  Justice  and  Justice  in  Eyre,  in  the  said  writ  men- 
tioned, or  by  any  justice  or  justices  of  the  said  forest  of  Waltham  or 
of  any  forests  or  forest  of  our  lady  the  Queen,  or  by  any  rule,  order 
or  decision  of  any  court  of  justice-seat  or  any  court  whatsoever  of 
or  for  the  said  forest  of  Waltham,  to  enrol  or  cause  to  be  enrolled 
among  the  records  of  the  said  court  of  attachment  in  the  said  Trrit 
mentioned,  or  of  any  court  whatsoever,  the  said  licence  in  the  said 
writ  mentioned  ;  nor  hath  any  claim,  complaint,  appeal,  reference  or 
application  whatsoever,  touching  the  said  licence  or  the  enrolling  of 
the  same,  been  made  to  the  said  Warden,  Chief  Justice  and  Justice 
in  Eyre,  or  to  such  justices  as  aforesaid,  or  any  or  either  of  them, 
or  to  any  such  court  of  justice-seat  or  other  court  whatsoever  of  or 
for  the  said  forest,  having  appellate  jurisdiction  or  any  jurisdiction 
or  authority  whatsoever  over,  in  or  from  the  said  court  of  attach- 
ment, or  over  the  said  verderers  in  the  said  writ  mentioned.  And 
[  *986  ]  for  these  ^reasons  we  cannot  enrol  or  cause  to  be  enrolled  the  said 
licence"  &c.,  ''in  manner"  &c. 

Demurrer,  stating  several  causes.  Those  material  to  the  decision 
on  the  return  will  appear  sufficiently  by  the  argument. 

Joinder  in  demurrer. 


[  9»8  ]  WaUon,  for  the  Crown  : 

The  nature  and  origin  of  Boyal  forests  are  detailed  in  Manwood's 
Treatise  of  the  Forest  Laws.  (He  then  read  the  passages  on  this 
subject  in  the  4th  (Nelson's)  edition  of  Manwood,  pp.  189, 140, 14S, 
145,  146, 147,  tit.  Forests,  sects.  1,  2,  8,  18,  21,  22,  29,  82,  83.) 
The  same  treatise  describes  the  office  and  jurisdiction  of  the  Chief 
Justice  in  Eyre  of  the  Forest,  as  to  granting  licences,  and 
otherwise.  (Watson  then  read  passages  from  Manwood,  Nelson's 
edition,  pp.  67,  68,  tit.  Chief  Justice  in  Eyre,  sects.  1,  2,  5,  28: 

[  '994  ]  ♦p.  65,  tit.  The  Charge,  sects.  1  et  seq. :  pp.  188,  189,  192,  tit. 
Hunting,  sects.  21,  22,  86 :  p.  882,  tit.  Bolls  of  the  Forest,  sect  S: 
and  the  placita  "  in  itinere  de  Deane,''  in  1  (W.)  Jones  (i) : 
Manwood  (Nelson),  pp.  110, 115,  tit.  Dogs  in  a  Forest,  sects.  15, 
87 :  pp.  20,  21,  tit.  Assart,  sects.  7,  11 :  p.  807,  tit.  Purpreetnre, 
sect.  26 :  and  Mathewe's  case  in  1  (W.)  Jones  (2). 

It  is  objected,  in  the  present  case,  that  the  licence  and  the 
mandatory  part  of  the  writ  are  too  comprehensive,  inasmuch  as 
(1)  1  (W.)  Jones,  347,  348.  (2)  1  (W.)  Jones,  276, 
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they  affect  lands  which,  not  bemg  demesne  lands  of  the  Crown,  are  Rso. 
not  within  the  jurisdiction  of  the  Chief  Justice  and  Justice  in  Eyre,  conybbs. 
and  which  are  not  lands  of  the  prosecutor.  But  the  licence  is  at 
any  rate  good  against  the  Grown,  and  so  far  as  the  right  of  the 
Crown  extends.  All  the  game  belongs  to  the  Crown  ;  but  the  King 
cannot  license  a  person  to  take  it  on  another's  land,  because  in  so 
doing  he  would  be  a  trespasser;  and  this  is  the  meaning  of 
Man  wood,  p.  188,  tit.  Hunting,  s.  21,  where  it  is  said  that  the  King 
and  the  Chief  Justice  in  Eyre  may  grant  warrants  to  hunt  in  the 
forest,  and  licence  to  hunt  in  the  party's  own  lordship  or  manor,  or 
his  own  freehold.  So  far,  the  licence  is  available  at  once ;  and,  if 
the  licensee  acquired  the  other  land  comprehended  in  the  licence, 
or  obtained  leave  from  the  proprietor,  it  would  then  privilege  him 
as  to  that.  The  present  form  of  licence  has  been  used  for  a  long 
course  of  years.  And,  if  the  licence  be  defective  in  part^  it  may 
still  be  good  for  the  residue.  Lord  Coke  says  in  4  Inst.  297 :  "  If 
a  man  make  a  false  claim''  (before  the  Court  in  Eyre)  ''by 
claiming  more  than  he  ought,  he  shall  be  fined  for  his  false  claim, 
but  that  which  he  ought  to  have  shall  not  *be  seized  :  as  the  Prior  [  •ws  ] 
of  York  claimed  by  charter  to  have  tithe  of  all  venison,  tarn  in 
carne  quam  in  corio,  where  he  ought  not  to  have  it  in  coiio^  for 
which  he  was  fined  and  enjoyed  it  in  came,''  The  same  point  is 
mentioned  in  Manwood,  p.  80,  tit.  Claims  in  forests,  s.  5.  Coke 
cites  also  Pickering's  case  (i),  before  the  Justices  in  Eyre,  which 
was  to  a  like  effect.  Further,  the  verderers  are  not  competent  to 
raise  this  objection  to  the  licence.  They  are  ministerial  and  not 
judicial  officers,  except  in  the  case  of  certain  small  offences.  In 
other  respects,  Manwood  says,  their  attachment  court  "  is  only  a 
court  of  enquest ;  for  an  offender  cannot  be  convicted  here,  neither 
can  he  be  attached  by  his  body,  but  by  his  goods,  unless  he  is 
actually  taken  committing  the  offence  in  the  forest :"  and  he  adds, 
sect.  4,  "  Before  the  making  Charta  Forestse,  this  court  of  attach- 
ments was  held  very  often,  but  at  no  certain  time,  only  at  the  will 
and  pleasure  of  the  chief  officers  of  the  forest:"  pp.  28,  24,  tit. 
Attachment  Court,  sect.  84.  Blackstone  says  (8  Comm.  71)  that 
in  the  court  of  attachments  "  the  foresters  or  keepers  are  to  bring 
in  their  attachments,  or  presentments  de  viridi  et  venatione ;  and 
the  verderers  are  to  receive  the  same,  and  to  enroll  them,  and  to 
certify  them  under  their  seals  to  the  court  of  justice-seat,  or 
Sweinmote :  for  this  court  can  only  enquire  of,  but  not  convict 

(1)  4  Inst.  297. 
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Bxa.  offenders."  In  the  case  of  a  licence,  the  duty  of  the  verderers  ia  to 
Ck>inrBBa.  present  at  the  attachment  court.  Manwood  says,  p.  884,  tit. 
Woods  in  forests,  sect.  46,  that  '*  though  a  man  may  cut  his 
wood  for  necessary  boots,  by  view  of  foresters,  and  by  virtue  of 
such  a  warrant  or  licence  from  the  Chief  Justice  in  Eyre ;  yet  the 
[  *9H  ]  officers  ought  to  present  it  *at  the  next  court  of  attachments,  viz. 
how  much  was  felled ;  and  that  it  was  done  by  the  view  of  the 
foresters,  that  it  may  appear  on  record." 

(GoLBRiDOB,  J. :  It  is  not  said  there  that  the  licences  are  to  be 
enrolled  by  the  court.) 

The  Chief  Justice  in  Eyre  may  qualify  the  licence  by  requiring 
enrolment. 

(Coleridge,  J. :  Can  he  give  a  jurisdiction  to  the  court  for  that 
purpose  ?) 

He  has  control  over  that  court ;  and  the  verderers  do  not  pretend 
that  they  have  not  authority.  The  case  is  like  that  of  a  mandamus 
to  the  steward  of  a  manor  to  enrol  a  bargain  and  sale  :  there  the 
Court  would  not  allow  a  return  denying  that  the  conveyance  could 
operate. 

(Patteson,  J. :    The    steward    might   return    that  it  was  not 
according  to  the  custom.) 

But  not  that  it  was  in  itself  inoperative.  Several  persons  may 
claim  to  be  admitted  to  the  same  copyhold,  or  to  be  sworn  in  as 
churchwardens  for  the  same  parish ;  the  officer  cannot  reject  any 
one  because  there  is  a  question  as  to  the  title.  When  a  charter,  or 
the  specification  of  a  patent,  is  presented  for  enrolment,  it  has 
never  been  suggested  that  the  officer  might  refuse  because  the 
charter  or  specification  was  invalid.  It  is  objected  that,  if  the 
verderers  were  bound  to  enrol  the  licence,  the  court  of  justice-seat 
was  the  proper  court  to  enforce  performance  of  that  duty.  Bat, 
although  claims  to  the  allowance  of  liberties  and  privileges  in  the 
forest  are  tried  in  the  court  of  justice-seat  (i),  the  claim  to  a 
licence,  in  which  enrolling  is  made  a  condition  precedent,  cannot 
be  tried  there,  nor  redress  had  for  interference  with  the  enjoyment 
under  such  licence,  if  the  verderers  refuse  to  enrol.  The  objection 
[  *997  ]      that  there  is  a  tribunal  other  than  ^this  Court,  by  which  redress 

(1)  4  Inst  291. 


•vol..  MX.]  1846.    Q.  B.    8  Q.  B.  997—998.  719 

may  be  granted,  comes  too  late  on  return  to  a  mandamus.    And  no        Bxa. 
actual  sitting  of  a  court  of  justice-seat  has  been  traced  since  those     gontbbs. 
mentioned  by  Sir  W.  Jones.      (The  rest  of  the  argument,  not 
bearing  on  the  points  decided  by  the  Court,  is  omitted.) 

T.  C.  Marsh,  contra  : 

First:  This  mandamus  cannot  be  sustained,  as  it  directs  the 
enrolment  of  a  licence  which  is  clearly  bad,  and  has  issued 
improvidently.  It  is  a  licence  to  hunt  and  shoot  over  lands,  a 
portion  of  which  are  owned  and  possessed  by  private  proprietors : 
as  to  that  part,  it  is  inoperative  :  and  there  cannot  be  a  mandamus 
to  enrol  an  instrument  which  purports  to  do  more  than  it  can 
legally  perform.  If  this  licence  were  granted  by  the  Crown,  and 
enrolled,  although  the  Crown  exceeded  its  right  in  granting  it,  no 
private  person  could  prevent  the  enjoyment  of  it. 

Secondly :  Mandamus  is  not  the  proper  remedy  ;  for  that  writ 
will  not  issue  to  compel  an  inferior  officer  to  obey  a  superior,  where 
the  superior  has  power  to  enforce  obedience,  and  has  not  been  duly 
applied  to  by  the  prosecutor :  Rex  v.  Bristow  (i),  Reg.  v.  Gamble  (2), 
Com.  Dig.  Mandamus  (B),  6  Bac.  Abr.  260,  261,  tit.  Mandamus  (B). 
Rex  V.  Chancellor  dc.  of  Cambridge  (3)  {Dr.  BentLey's  case)  seems 
referable  to  the  same  principle.  Reg.  v.  Kendall  {^)y  which  may 
be  cited  on  the  other  side,  proceeded  on  the  ground  that  there 
was  no  other  remedy.  Here  there  is  a  specific  remedy.  There  is 
a  regular  gradation  of  forest  ^courts,  from  the  "  court  of  attach-  [  *M8  ] 
.ment"  to  the  ''justice-seat":  Manwood,  Laws  of  the  Forest, 
ch.  21,  22,  28,  24  (6) :  and  the  Chief  Justice  in  Eyre  has  authority 
to  impose  fines  and  forfeitures  on  verderers  for  neglect  of  duty, 
and,  inter  alia,  for  not  bringing  in  the  rolls  and  presentments  of 
the  forest :  Manwood,  p.  506,  ch.  24,  s.  6,  4  Inst.  291.  So  that 
the  authority  of  the  Court  of  Queen's  Bench  to  enforce  an 
enrolment  in  this  manner  could  not  begin  till  the  Chief  Justice  in 
Eyre  had  himself  refused  to  hold  a  court  for  the  purpose. 
Consequently,  in  the  copious  reports  extant  of  cases  on  the  forest 
law,  there  is  no  instance  in  which  this  Court  has  been  moved  to 
compel  verderers  to  perform  their  duties,  but  several  in  which  the 
jurisdiction  of  the  King's  Bench  in  forest  causes  has  been  denied  : 
Case  of  Hundred  of  War  grave  (6). 

(1)  3  B.  E.  144  (6  T.  B.  168).  (4)  56  B.  E.  275  (1  Q.  B.  366). 

(2)  52  E.E.  278(11  Ad.  &  EL  69).  (5)  JIfara/i  cited   the    3rd    edition, 

(3)  1  Stra.  557;  S.  C.  2  Ld.  Bay.      pp.  400  ef  «eg. 

1384.  (6)  1  (W.)  Jones,  267. 
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Bug.  Watsofif  in  reply  : 

OoNTBBs.  The  licence  may  be  taken  as  meant  to  indade  that  portion  of  the 
forest  only  over  which  the  Grown  had  a  right  to  grant  it :  and  the 
party  who  uses  it  over  the  soil  of  other  owners  may  then  be  a 
trespasser  ab  initio :  and  in  this  manner  the  passage  in  Manwood, 
pp.  288,  289,  ch.  18,  s.  7,  Srd  ed.,  may  be  understood.  The  licence 
is  not  illegal,  but  inoperative  only,  even  as  to  the  defective  part. 
But  this  point  cannot  at  all  events  be  now  raised  by  the  defendants; 
for  the  licence  must  be  enrolled  before  it  can  be  judged  whether  it 
be  good  or  bad.  The  question,  whether  mandamus  is  or  is  not  the 
proper  remedy,  ought  to  have  been  raised  in  showing  cause  agamst 
the  rule,  not  on  the  return.    But  it  has  not  been  shown  that  there 

[  «999  ]  is  any  ^available  remedy.  It  does  not  appear  from  Manwood  that 
any  power  exists  in  the  justice-seat  to  compel  the  verderers  to 
enrol  a  licence.  They  are,  indeed,  compellable  to  bring  in  their 
roll ;  but  the  prosecutor  caimot  enforce  even  this,  till  he  has,  in 
the  first  instance,  procured  enrolment.  q^^  ^^  ^^^ 

Lord  Denman,  Gh.  J.,  in  this  vacation  (May  4th)y  delivered  the 
judgment  of  the  Goubt: 

A  mandamuB  issued  to  the  verderers  of  Waltham  Forest,  to  enrol 
in  the  forest  court  a  licence  granted  by  the  Ghief  Justice  in  Eyre 
to  kill  game  within  the  forest. 

We  have  heard  in  this  case  a  great  deal  of  ingenious  argument  upon 
points  of  curious  learning :  but  two  matters  occurred  to  us  as  raising 
objections  to  the  writ's  issuing,  on  which  we  received  no  satisfaction. 

The  licence  was  admitted  to  be  void  in  part ;  that  is  with  respect 
to  the  right  of  sporting  over  the  lands  of  private  proprietors.  Bat, 
if  good  with  respect  to  the  Boyal  lands,  the  learned  counsel  argued 
that  we  ought  to  command  the  enrolment,  that  it  might  operate  as 
far  as  it  is  legal.  We  feel,  however,  an  insuperable  difficulty  in 
directing  the  enrolment  of  an  instrument  which  in  its  terms  would 
give  power  to  commit  unlawful  acts.  We  called  for  authority  to 
this  effect ;  and  none  was  found. 

The  other  objection  is,  that  the  verderers  are  officers  of  the 
court  of  the  said  Ghief  Justice  in  Eyre,  and  he  must  in  that 
character  have  power  to  compel  them  to  do  what  the  law  requires. 
This  Court  is  not  to  be  used  as  an  instrument  for  enforcing  the 
[  •1000  ]  process  *of  any  other  court,  at  least  without  a  case  of  urgent  and 
imminent  necessity,  which  cannot  be  pretended  here. 

Judgment  far  defendoMtu 
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PRICKETT  V.   GRATREX.  18^6. 

May  9. 
(8  Q.  B.  1020—1030 ;  8.  0.  15  L.  J.  M.  C.  145 ;  1  C.  &  K.  651 ;  10  Jur.  566 ;  HL 

2  New  Sees.  Gas.  429.)  [  1020  ] 

A  justice's  warrant,  committiiig  a  party  in  default  of  his  finding  sureties 
to  keep  the  peace,  is  bad  if  the  commitment  be  for  no  definite  time,  but 
"  until  he  shall  find  such  sureties  "  or  be  discharged  by  due  course  of  law. 

An  action  lies  against  the  justice  for  committing  on  such  warrant ;  and 
bonaftdes  is  no  defence. 

It  is  not  necessary  that  such  warrant  should  fix  the  amount  in  which 
sureties  are  to  be  given. 

Notice  of  action,  for  a  commitment  under  such  warrant,  stated  that  the 
justice  had  caused  the  complainant  to  be  imlawfuUy  committed  to  a  certain 
common  gaol  or  prison  in  l^e  borough  of  Monmouth,  and  there  imprisoned 
and  kept  &c.,  without  reasonable  or  probable  cause,  from  &o.  to  &c.  (naming 
the  days) ;  and  the  notice  went  on  to  state  that  complainant  would,  at  the 
expiration  of  one  calendar  month,  cause  a  writ  of  summons  to  be  sued  out 
of  the  Court  of  Queen's  Bench  against  the  justice,  at  complainant's  suit, 
for  the  said  imprisonment,  and  proceed  against  him  therefore  according 
to  law. 

Held  a  sufficient  notice  under  stat.  24  Geo.  II.  c.  44,  s.  1  (1),  as  to  the  place 
where  the  cause  of  action  arose,  the  subject  of  complaint  generally,  and  the 
intended  course  of  proceeding. 

Tbespass  for  assaulting  plaintiff,  and  causing  him  to  be  appre- 
hended, and  unlawfully  committed  to  a  certain  common  gaol  in  the 
borough  of  Monmouth  in  the  county  of  Monmouth,  and  to  be  there 
imprisoned  &c.,  and  detained  &c.,  without  reasonable  or  probable 
cause,  for  a  long  time,  to  wit  &c. 

Plea,  Not  guilty. 

On  the  trial,  before  Piatt,  B.,  at  the  Monmouthshire  Spring 
Assizes,  1845,  it  appeared  that  the  defendant  was  a  justice  of  the 
peace  for  the  borough  of  Monmouth,  and  that  the  defendant  was 
brought  before  him  on  a  charge  of  sending  threatening  letters. 
The  defendant  required  the  plaintiff  to  enter  into  security  to  keep  the 
I)eace,  in  his  own  recognizance  for  50{.,  and  on  that  of  two  sureties 
for  251.  each.  The  plaintiff  not  having  *done  so,  the  defendant  [  *1021  ] 
committed  him  on  the  following  warrant. 

< 'Borough  of ^  To  the  constables  of  the  said  borough,  and  to  the 
Monmouth,  Ikeeper  of  the  gaol  at  Monmouth  in  the  said  borough. 

to  wit.  j  Whereas  John  Powell,  of"  &c.,  hath  this  day  required 
sureties  of  the  peace  before  me,  one  of  her  Majesty's  justices  of  the 
peace  assigned  to  keep  the  peace  within  the  said  borough,  against 
James  Prickett,  of"  &c.,  ''labourer,  and  withal  hath  taken  his 
corporal  oath  before  me  that  he  requireth  the  same  not  from  any 
private  malice,  hatred  or  ill  will,  but  simply  that  he  apprehends 
(1)  See  note  (1)  next  page. 
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Pkiokbtt  that  he  goes  in  danger  of  his  life,  or  that  some  bodily  harm  will  be 
Gratkbx.  done,  or  caused  to  be  done,  onto  him  the  said  John  Powell  by  the 
said  James  Frickett,  in  breach  of  the  peace :  And  whereas  the  said 
J.  Prickett  is  now  brought  before  me  and  required  to  find  sufficient 
sureties  to  keep  the  peace  as  well  towards  our  said  lady  the  Queen 
as  towards  all  her  liege  people,  and  especially  towards  the  said 
John  Powell :  And  whereas  the  said  J.  Prickett  hath  refused  and 
doth  now  refuse  before  me  to  find  such  sureties :  These  are,  therefore, 
in  her  Majesty's  name  to  command  you  the  said  constables  to  convey 
the  said  J.  Prickett  to  the  said  keeper ;  and  you  the  said  keeper 
are  kereby  required  to  receive  and  safely  keep  him  in  your  said  gaol 
until  he  shall  find  such  sureties  as  aforesaid,  or  shall  be  thence 
discharged  by  due  course  of  law ;  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant.    Given  "  &c., "  this  14th  day  of  March,  1843. 

"Tho-  Gratrbx."     (L.8.) 

The  plaintiff  remained  in  gaol  from  March  to  August,  1843 ;  he 
[  *1022  ]      then  found  sureties,  and  was  discharged :  *and,  in  December,  1843, 
he  served  the  defendant  with  notice  of  action  as  follows. 

"To  Thomas  Gratrex,  Esq.,  one  of  her  Majesty's  justices"  ic 
"  Sib, — ^You  having,  on  or  about  the  14th  day  of  March  last,  as  one 
of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  borough 
of  Monmouth,  caused  me  to  be  apprehended  and  unlawfully  com- 
mitted to  a  certain  common  gaol  or  prison  in  the  borough  of 
Monmouth  aforesaid,  and  to  be  there  imprisoned,  and  kept  and 
detained  in  prison  there,  without  any  reasonable  or  probable  caase 
whatsoever,  for  a  long  space  of  time,  to  wit  from  the  said  14th  day 
of  March  last  to  the  9th  day  of  August  then  next  following :  I  do, 
therefore,  according  to  the  form  of  the  statute "(i)  &c.,  "hereby 
give  you  notice  that  I  shall,  at  or  soon  after  the  expiration  of  one 
calendar  month  "  &c.,  "  cause  a  writ  of  summons  to  be  sued  out  of 
her  Majesty's  Court  of  Queen's  Bench  at  Westminster  against  yon 
at  my  suit  for  the  said  imprisonment,  and  shall  proceed  against 
you  therefore  according  to  law.    Dated  "  &c. 

"JjLMEs  Prickett." 

The  plaintiff's  counsel  contended  that  the  warrant  was  illegal, 

and  the  counsel  for  the  defendant  that  the  notice  was  insufficient, 

on  the  grounds  afterwards  stated  in  argument.     The  learned  Baron 

directed  the  jury  to  find  for  the  defendant  if  they  thought  he  had 

acted  bond  fide.    Verdict  for  defendant. 

( 1 )  24  Geo.  II.  c.  44,  B.  1 .  Repealed  now  Public  Autborities  Protection  Act, 
by  11  &  12  Vict  c.  44.  8.  17 ;  and  see      1893  (56  &  67  Vict.  c.  61),  8.  2.— A.  C. 
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In  Hilary  Term,  1846,  Godson  obtained  a  rule  to  show  cause  why  Pbickbtt 
a  verdict  should  not  be  entered  for  the  plaintiff,  or  a  new  trial  had  gbatrbx. 
on  the  ground  of  misdirection. 

Whateley  and  Greaves  now  showed  cause :  [  ^^^*  3 

First,  the  plaintiff  is  not  entitled  to  succeed,  even  if  the  warrant 
be  bad,  unless  the  Court  hold  that  the  notice  of  action  is  good  (i). 
Now  that  notice  does  not  state  the  place  where  the  act  complained 
of  was  done,  the  words  being  only  ''  caused  me  to  be  apprehended 
and  unlawfully  committed  to  a  certain  common  gaol  or  prison  in 
the  borough  of  Monmouth."    *    ♦     * 

Secondly,  the  warrant  is  good.    It  is  objected  that  the  number       [  1024  ] 
of  sureties,  and  the  amount  in  which  they  are  to  be  bound,  are  not 
stated,  and  that  the  committal  is  not  for  a  time  certain.     In  Foster's 
case  (2),  where  the  warrant  was  held  good,  the  words  were  only 
•*  venire  faciat  sufficient'  inanucapf,''  and  the  party,  on  refusal  to 
find  such  bail,  was  to  be  taken  to  the  next  prison  ''  ibidem  moratur' 
quousqtie  gratis  hoc  facer'  voluer'."     In  WiUes  v.  Bridget  (3)  it  was 
contended  that  even  a  binding  over  for  a  time  certain  was  bad, 
and  that  there  was  no  power  to  bind  except  to  the  next  Sessions  ; 
but  the  GouBT  held  that  there  was  no  such  restriction.     The  old 
forms  are  framed  as  generally  as  in  Foster's  case  (2) ;  Lambard's 
Eirenarcha,  ch.  2,  p.  86  (ed.  1619) ;  Fitzherb.,  L'Office  et  Auctority 
de  Justices  &c.,  p.  285  b  (ed.  1606) ;  Fitz.  Nat.  Br.  80  D. ;  West's 
Symboleographie,  sect.  677.  It  is  said  that  this  may  cause  imprison- 
ment for  life :  but  stat.  84  Edw.  III.  c.  1,  directs  absolutely  that 
sufficient  surety  be  taken.    From  Foster's  case  (2)  it  appears  that, 
where  a  party  was  brought  before  a  magistrate  and  ordered  to  find 
security  to  keep  the  peace,  if  he  failed  to  do  so,  he  was  imprisoned 
without  a   second  warrant.     A  supplicavit  might  be   taken  out, 
whereupon  a  writ  issued  directed  to  the  justices  or  sheriff,  which 
was  discharged  upon  the  party  against  whom  it  issued  coming  into 
Chancery   and   there  finding  sureties,  whereupon  a  supersedeas 
issued.     The  writ  which  issued  on  the  supplicavit  directed  that 
*the  party  should  find  *'  sufficient  manucaptors,"  and,  if  he  did  not      [  *i^2;j  ] 
do  so,  he  was  to  be  committed  to  gaol,  "  to  be  kept  safely  in  the 
same,  until  he  will  do  this  freely :  "  Fitz.  Nat.  Br.  80  D.     Now  it  is 
clear  that  the  justices  or  sheriff  could  not  depart  from  the  exigency 
of  this  writ ;  the  party  therefore,  if  he  did  not  find  sureties,  would 

(1)  See  now  Public  Authorities  Pro-  (2)  6  Co.  Eep.  59  a. 

taction  Act.  1893  (56  &  57  Vict.  c.  61),  (3)  20  E.  R.  434  (2  B.  &  Aid.  278). 

8.  2.— A.  C. 
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Prickbtt  be  imprisoned  for  life.  On  this  Dalton  (Jastice,  285,  ch.  122, 
Gbatbbx.  ed.  1742)  says  :  ''  also  by  this  writ  of  supplicavit^  the  party  (against 
whom  the  writ  is  sued  forth)  shall  be  bound  to  the  peace  for  ever 
(if  he  be  taken) ;  for  the  writ  containeth  or  mentioneth,  not  that 
he  shall  be  bound  to  keep  peace  until  any  certain  time,  but  generally/* 
In  Bro.  Abr.  tit.  Peace,  pi.  17,  it  is  said  that,  if  a  man  be  bound  to 
keep  the  peace  indefinitely,  he  will  be  under  the  obligation  for  all 
his  life ;  for  which  Mich.  21  Edw.  IV.  fol.  40  B.  pi.  4,  is  cited.  In 
Mr.  BacorCs  case  (i)  a  party  was  ordered  to  find  sureties  of  good 
behaviour  during  life.  And  Dalton  (Justice,  271,  c.  117,  ed.  1742) 
says  that  an  insane  person  may  be  bound  to  keep  the  peace  for 
ever,  citing  Beverley's  case  (2).  In  a  modem  case,  Rex  v.  BoweM  (3), 
it  was  held  that  the  Court  might  require  security  for  as  long  as 
they  should  think  right.  This  agrees  with  Lamb.  Eiren.  100, 103, 
Fitzherb.  L'Office  &c.,  189  b.  Here,  the  party  is  bound  only  till 
he  find  sureties  ;  if  he  were  bound  for  a  time  certain,  he  could  not 
be  relieved  by  any  other  justice.  But,  even  if  the  warrant  were 
bad,  the  action  would  not  lie.  A  justice  is  not  liable  for  what  he 
does  in  his  character  of  Judge  of  record ;  and  that  this  act  was  done 
[  *1026  ]  in  *such  a  character  appears  from  Dalton  (Justice,  268,  ch.  116, 
ed.  1742),  who  cites  Year  B.  Hil.  9  Hen.  VI.  fol.  60  A.  pi.  9, 
Year  B.  Pasch.  9  Edw.  IV.  fol.  8  A.  pi.  10,  Bro.  Abr.,  tit. 
Judges,  Justices,  &c.,  pi.  2,  pi.  10 ;  ib.  tit.  Faux  Imprisonment, 
pi.  12 ;  ib.  tit.  Peace  et  Suertie,  &c.,  pi.  8 ;  and  Year  B.  Hil. 
14  Hen.  VIII.  fol.  16  A.  pi.  8,  is  to  the  same  effect.  This  principle 
appears  to  have  been  admitted  by  the  Court  of  Exchequer  io 
Watson  V.  Bodell  (4).  And  it  leads  to  no  practical  grievance,  because 
a  party  may  always  bring  himself  before  this  Court  for  relief. 

Godson,  contra  (5)  : 
The  warrant  was  bad  in  itself  ;  and  therefore  the  learned  Judge 
ought  not  to  have  left  the  question  of  honafides  to  the  jury.  In  WUlts 
V.  Bridger  (6),  where  it  was  contended  that  a  justice  could  not  bind  a 
party  to  keep  the  peace  for  any  time  but  till  the  next  Sessions,  this 
Court  held  that  he  might  bind  for  a  different  time,  but  a  time 
certain.  It  was  not  contended  that  the  term  might  be  indefinite. 
In  Rex  V.  Bowes  (3)  this  Coubt  held  that  the  power  of  binding  was 
not  limited  to  a  year,  but  not  that  the  binding  might  be  unlimited. 

(1)  1  Lev.  146;  S.  C.  1  Sid.  230.      (4)  14  M.  &  W.  67,  69. 

(2)  4  Co.  Rep.  123  b,  124  a,  b.        (5)  May  11th. 

(3)  1  K.  IL  363  (1  T.  B.  696).         (6)  20  R.  R.  434  (2  B.  &  Aid.  278). 
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And  the  modem  practice  has  been  always  to  mention  a  time.  In  Pbiokbtt 
Reg.  V.  Downey  (i)  a  warrant  to  apprehend  and  keep  an  indicted  person  gratbsx. 
"  to  the  end  that  he  may  become  bound  and  find  sufficient  sureties 
to  answer  the  said  indictment,  and  be  further  dealt  with  according 
to  law/'  was  held  bad  because  it  did  not  direct  that  the  party  should 
be  brought  before  any  Judge  or  justice,  and  it  therefore  had  the 
effect  of  keeping  him  indefinitely  *in  gaol.  The  dictum  in  Year  B.  [  *10S7  ] 
Mich.  21  Edw.  lY.  fol.  40  B.  pi.  4,  cited  for  the  defendant,  does  not 
amount  to  a  ruling  that  sureties  may  lawfully  be  required  without 
limit  as  to  time.  The  present  objection  does  not  appear  to  have 
been  brought  under  consideration  in  Foster's  case  (2).  The  pre- 
cedent in  Lamb.  Eiren.  85  is  unsupported  by  modem  authorities, 
and  clearly  bad  ;  and  those  in  Dalton  (Justice,  416,  ch.  174,  ed. 
1742)  merely  follow  Lambard.  The  same  remark  applies  to  the 
form  in  West's  Symbol.,  s.  577.  In  Bacon's  case  (8)  sureties  during 
life  were  required  ;  but  there  the  party  had  been  convicted  on  an 
indictment.  Further,  the  warrant  does  not  allege  anything  to  have 
been  done  by  the  now  plaintiff.  And  it  ought  to  have  fixed  the 
amount  in  which  the  sureties  were  to  be  bound. 

(Lord    Dbnman,   Gh.  J.   :   That  was  not  stated  in   WUles    v. 
Bridger  (4)  ;  but  the  objection  does  not  appear  to  have  been  taken.) 

The  principle  is  the  same  as  that  which  requires  that,  when  justices 
exercise  a  discretionary  power  in  imposing  penalties,  they  must 
ascertain  the  amount.  And,  here,  the  committing  justice  knows 
the  circumstances  of  the  case  and  the  amount  in  which  recognizance 
ought  to  be  taken  ;  the  justice  before  whom  the  party  may  after- 
wards be  brought  may  know  neither.  In  Rex  v.  HoUoway(5)f 
where  the  committing  magistrates  had  required-  sureties  to  a  certain 
amount,  and  a  motion  was  made  to  reduce  it,  Tjlunton,  J.,  in  the 
Bail  Court,  said  that  the  amount  of  security  to  be  given  was  in 
their  discretion,  and  this  Court  could  not  interfere  to  controul 
it.  A  correct  form,  as  to  the  *particulars  now  in  question,  is  I  *i^28  ] 
given  in  2  Archb.  Justice  of  the  Peace,  544,  4th  ed.  Ancient 
precedents  may  be  cited  for  practices  which,  on  examination, 
have  been  found  indefensible,  and  have  long  since  been  abandoned, 
as  the  issuing  of  general  warrants  (6),  and  even  the  infliction  of 

(1)  7  Q.  B.  281.  (6)  Money  v.  Leach,  3  Burr.  1692, 

(2)  6  Go.  Eep.  59  a.  1742  ;  Entick  v.  CarringUm,  19  How. 

(3)  1  Lev.  146;  8.  C.  1  Sid.  230.  St.  Tr.   1030.    See  Eex  y.  WatU,  35 

(4)  20  B.  B.  434  (2  B.  &  Aid.  278).  B.  B.  262  (1  B.  &  Ad.  166). 

(5)  2  DovL  P.  0.  525. 


726  1846.    Q.  B.    8  Q-  B.  1028—1029-  [b 


Friokrt     torture  (i).     It  cannot  be  maintained  that,  because  the  justice,  in 
Gratukx.     committing,  acts  as  Judge  of  a  court  of  record,  no  action  lies  against 
him  for  committing  on  a  bad  warrant. 

(LoBD  Dbnhan,  Ch.  J. :  If  we  wish  to  hear  that  point  argued, 
we  will  tell  you.) 

As  to  the  notice  of  action  :  the  time  of  the  imprisonment  is  speci- 
fied ;  and  the  place  appears,  by  the  words  '*  there  imprisoned,"  to 
be  a  common  gaol  in  the  borough  of  Monmouth  ;  and  it  cannot  be 
assumed  that  there  are  more  gaols  than  one  there.     *    *     * 

LoBD  Dbnhik,  Gh.  J. : 

The  power  of  justices  to  prevent  breaches  of  the  peace  by 
requiring  sureties  is  a  necessary  power,  but  a  very  great  one,  and 
to  be  kept  within  proper  bounds.  On  such  a  subject,  we  are  not 
[  *10S9  ]  *accustomed  to  regard  ancient  precedents  with  great  respect ;  and, 
when  we  find  recent  authorities  opposed  to  them,  we  are  inclined  to 
follow  these  in  preference.  Willes  v.  Bridger  (2)  is  an  authority  for 
holding  that,  in  a  warrant  of  this  kind,  the  amount  of  sureties  need 
not  be  stated ;  and  it  seems  reasonable  that  this  should  be  fixed  by 
the  justice  before  whom  the  party  may  afterwards  be  brought  for 
the  purpose  of  giving  the  sureties.  But  there  is  nothing  to  remove 
the  objection  that  the  time  for  which  the  party  stands  conmiitted 
in  default  of  sureties  is  left  indefinite.  Without  some  express 
limitation  in  the  warrant,  a  poor  man,  who  is  unable  to  find  sureties, 
may  be  imprisoned  for  life.  The  warrant  here  gives  no  limit  but 
the  finding  of  sureties  ;  and  this  is  a  fatal  defect.  A  limitation  of 
the  time  does  not  necessarily  lead  to  the  inconvenience  that  might 
be  apprehended  from  the  party  being  discharged  at  the  expiration 
of  it ;  for  sureties  might  be  again  required,  if  the  danger  of  a 
breach  of  the  peace  continued.  I  am  also  of  opinion  that  the 
notice  is  good.  It  sufficiently  points  out  the  place  (the  common 
gaol  in  the  borough  of  Monmouth)  where  the  cause  of  action  arose. 
The  intended  form  of  action  need  not  be  specified  :  the  nature 
of  the  grievance  is  clearly  shown  ;  and  it  is  evident  that  the 
remedy  must  be  by  an  action  for  false  imprisonment.  There  is  no 
ground  for  a  distinction  between  "  imprisoned  "  and  "  caused  to  be 
imprisoned."    I  do  not  agree  that  bona  fides  in  the  magistrate  can 

(1)  Jaidi]ie*8  Beading  on  the  Use  of     note  to  thePtooeedinge  against  Spreoll 
Torture  in  the  OriminalLaw of  England     and  Ferguson. 
was  cited;  also  10  How.  St.  Tr.  753,         (2)  20  B.  B.  434  (2  B.  &  Aid.  278). 
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be  a  justification  for  imprisoning  under  a  bad  warrant ;  if  it  were,  Pbiokbtt 
the  action  might  have  received  that  answer  in  almost  all  the  cases  gratbkx. 
that  have  occurred. 

Pattbson,  J.  :  [  1030  ] 

I  had  left  the  Court  when  this  case  was  commenced  on  Saturday ; 
buty  so  far  as  the  argument  I  have  now  heard  enables  me,  I  agree 
in  what  has  been  said  by  my  Lord. 

Williams,  J.  : 

The  amount  of  security  required  should  bear  a  relation  to  the 
quality  and  quantity  of  the  offence ;  but  the  mere  threat  of  a  breach 
of  the  peace  cannot  be  so  enormous  as  to  warrant  an  imprisonment 
which  might  continue  for  life.  The  notice  is  sufficient :  Sabin  v. 
De  Burgh  (i)  shows  that  the  cause  of  action  must  be  stated,  but 
the  form  need  not  (2). 

LoBD  Denman,  Gh.  J. : 

As  to  bona  fides  ^  that  has  been  made  a  test  in  recent  cases,  where 
the  question  was,  whether  notice  of  action  was  necessary  or  not. 

Rule  absolute  for  a  new  trial. 


WILSON  V.  NIGHTINGALE  and  Two  Othbes.  i846. 

(8  a  B.  1034—1036 ;  S.  0.  16  L.  J.  Q.  B.  309.)  ^^L^* 

Under  1  stat  2  W.  &  M.  c.  5,  s.  2,  the  notioe  of  distress  for  rent,  to  be       [  ^^^  1 
given  five  days  before  sale,  must  be  in  writing. 

Case.  The  declaration,  so  far  as  material  to  the  point  decided 
in  this  case,  complained,  in  the  second  count,  of  a  distress  for  more 
rent  than  was  due  ;  in  the  third  count,  of  the  sale  of  a  distress 
without  appraisement  according  to  the  statute  ;  in  the  fourth 
count,  of  a  sale  of  the  distress  ''  without  giving  to  the  plaintiff,  or 
leaving  at  the  chief  mansion  house,  or  other  most  notorious  place 
on  the  said  premises,  any  notice  of  the  said  distress  and  of  the 
cause  of  taking  the  same,  as  required  by  and  according  to  the 
statute  "  &c.  ;  in  the  fifth  count,  of  a  sale  of  the  distress  before  the 
expiration  of  five  days  next  after  the  taking  of  the  goods  and  giving 
of  notice. 

(1)  2  Camp.  196.  (2)  No  other  Judge  was  present. 
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Wilson 

V, 

Night- 
ingale. 

[  1035  ] 


One  of  the  defendants  sufifered  jadgment  by  default  The  other 
two  pleaded : 

1.  To  the  first,  second,  fourth  and  last  counts.  Not  guilty  (by 
statute  (i)  ). 

2.  To  the  first  count ;  a  traverse  of  fact ;  on  which  issue  was  joined. 
8.  To  the  third  count,  payment  into  Court  of  22.    Replication : 

Damages  uUra.    Issue  thereon. 

On  the  trial,  before  Goltman,  J.,  at  the  Torkshire  Spring  Assizes, 
1846,  it  appeared  that  the  plaintiff  was  tenant  to  the  defendant 
Nightingale  of  certain  premises ;  that  the  goods  had  been  distrained 
for  rent ;  that  no  written  notice  of  distress  had  been  given  or  left, 
but  that  the  plaintiff  had  received  oral  notice.  The  counsel  for  the 
plaintiff  contended  that  this  was  insufficient,  1  stat.  2  W.  &  M. 
c.  6,  s.  2,  enacting  that  goods  distrained  for  rent  may  be  sold,  bat 
only  where  ''  the  tenant  or  owner  of  the  goods  so  distrained  shall 
not,  within  five  days  next  after  such  distress  taken,  and  notice 
thereof  (with  the  causes  of  such  taking)  left  at  the  chief  mansion 
house,  or  other  most  notorious  place  on  the  premises  charged  with 
the  rent  distrained  for,  replevy  the  same."  The  learned  Judge 
overruled  the  objection ;  and  a  verdict  was  found  for  the  defendants 
on  all  the  issues  except  so  much  as  of  the  first  as  related  to  the 
second  count,  and  on  that  a  verdict  for  the  plaintiff  with  a  farthing 
damages. 

In  Easter  Term,  1846,  Pashley  obtained  a  rule  nin  for  a  new 
trial  on  the  ground  of  misdirection  in  the  ruling  abovementioned  (2). 


(1)  11  Geo.  n.  c.  19,  s.  21. 

(2)  It  was  also  objected,  that  it  did 
not  appear,  on  the  evidence,  that  five 
clear  days  had  elapsed  between  the 
notice  and  the  sale :  and  the  rule  men- 
tioned in  the  text  was  obtained  on  mis- 

[  •1036,  M.  ]  direction  as  to  this  point  also.  ♦But 
on  this  the  CoUBT  pronounced  no  judg- 
ment. Beference  was  made  to  Harper 
V.  TiMwdl,  6  Car.  &  P.  166. 

The  rule  was  also  obtained  on  the 
ground  that  Goltmax,  J.  had  misdi- 
rected the  j  ury  on  the  third  issue.  As 
to  this,  the  learned  Judge  said  that  the 
measure  of  damages  was  the  difference 
between  the  sum  actually  produced  by 
the  sale,  and  the  amount  which  would 
have  been  realized  at  such  sale  if  the 
appraisement  had  been  regularly  made. 
KnotU  y.  CuHUy  5  Gar.  &  P.  322,  and 
Crowder  v.  Seif,  2  Moo.  &  Bob.  190, 


were  mentioned.     But  on  this  point 
no  decision  was  pronounced  in.  banc 

The  reporters  are  informed  by  the 
counsel  engaged  on  the  second  triftl, 
at  the  Torkshire  Summer  Assizes,  1 846, 
before  WiGHTMAN,  J.,  that  the  leaned 
Judge  stated  that  he  should  mk  in 
conformity  with  the  rulingof  Pabki,B. 
in  KnotU  v.  Curtis,  namely,  that  the 
measure  of  damages  was  the  differenea 
between  the  fair  value  of  the  goods  to 
the  tenant  and  the  amount  of  rent 
discharged  by  the  produce  of  the  sale. 
Ultimately,  by  consent,  a  Terdict  was 
given  for  the  plaintiff  upon  all  the 
issues,  except  so  much  of  the  first  ae 
related  to  the  first  count,  and  for  the 
defendants  on  that.  Damages  lOf- 
Baines  and  Pashley  for  the  plaintiff; 
Knowles  and  Hugh  Hill  for  the 
defendants. 
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Dundas  now  showed  cause : 

No  notice  in  writing  was  necessary.  The  statute  simply  directs 
that  "notice"  shall  be  left.  Here  actual  receipt  of  notice  was 
shown. 

Pashley,  contra : 

The  words  used  in  the  statute,  "  notice  thereof  (with  the  causes 
of  such  taking)  left,"  can  be  satisfied  only  by  a  written  notice.  An 
oral  notice  cannot  be  said  to  be  left.  Walter  v.  Rumbal(i)  may 
appear  to  be  in  favour  of  the  defendants :  but  it  does  not  appear  from 
the  report  of  that  case  that  the  notice  was  not  written  :  at  any  rate 
the  point  was  not  discussed ;  for  the  question  raised  was,  whether 
it  was  sufficient  to  prove  that  the  notice  was  given  to  the  plaintiff 
himself,  or  whether  it  ought  not  to  be  shown  that  the  notice  was 
left  at  the  chief  mansion  house  or  some  other  notorious  place  on 
the  premises. 

(Fatteson,  J. :  The  goods  seized  belonged,  not  to  the  tenant  of 
the  land,  but  *to  a  third  person  (2) :  and  a  question  arose  whether 
notice  to  him  was  enough,  without  notice  to  the  tenant  of  the 
land.) 

Leaving  the  notice  at  the  chief  mansion,  in  such  a  case,  would  in 
fact  not  be  giving  notice  to  the  owner  at  all. 

(Lord  Denman,  Gh.  J. :  The  notice  there,  as  the  jury  found,  was 
given  '' according  to  the  statute;"  it  probably  was  in  writing.) 

The  statute  seems  to  have  provided  that,  if  the  party  be  not  at  the 
mansion  or  notorious  place,  it  shall  be  enough  to  leave  the  notice  : 
that  clearly  shows  that  a  written  notice  was  intended. 

Lord  Dbnman,  Gh.  J. : 

The  object  of  the  Legislature  seems  to  have  been  to  prevent  the 
matter  from  being  left  to  parol  evidence. 


Wilson 

NlOUT- 
INOAUL 

[  1036  ] 


[  'lOST  ] 


Fatteson  and  Williams,  JJ.  (8)  concurred. 


(1)  1  Ld.  Bay.  53. 

(2)  See  the  special  verdict,  Walter  v. 
Bumhall,  4  Mod.  385. 


Bide  absolute. 


(3)  Coleridge,  J.  was  absent  on 
account  of  illness ;  Wiglitman,  J.  was 
sitting  at  Nisi  Prius. 
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1846.  DOE  D.  BOWLEY  and  Othees  v.  BAENE8. 

Jii0«ii. 

_  (8  Q.  B.  1037—1043;  S.  0.  15  L.  J.  Q.  B.  293;  10  Jur.  520.) 

[  1087  ]  j^  ejectment  under  the  Poor  Belief  Act,  1819  (59  Geo.  IIL  c  12).  s.  17,  for 

a  parifi^  house,  on  the  demise  of  A.  and  B.,  stated  in  the  declaration  to  be  the 
churchwardens  and  overseers  of  a  parish,  the  fact  that  they  acted  as  church- 
wardens and  overseers  at  the  time  of  the  alleged  demise  is  sufficient  pHmd 
facie  proof,  for  the  purposes  of  the  action,  that  they  held  the  offices  at  that  timei 

Ejbctmbnt,  on  the  demise  (October  28th,  1844)  of  "William 
Bowley,  George  Hopkins,  Bobert  Payne  and  John  Brex,  chnrch- 
wardens  and  overseers  of  the  poor  of  the  parish  of  Nether 
Broughton,  in  the  county  of  Leicester,"  for  a  messoage  &e., 
situate  in  the  said  parish  and  county.  On  the  trial,  before 
[  *1088  ]  Maule,  J.,  at  *the  Leicester  Spring  Assizes,  1845,  it  appeared  that 
the  premises  in  question  were  claimed  by  the  lessors  of  the  plain- 
tiff, under  stat.  69  Geo.  IIL  c.  12,  s.  17,  as  overseers  (i)  of  Nether 
Broughton.  Evidence  was  given  to  show  that  the  premises  were 
held  of  the  parish ;  and  a  parishioner,  examined  on  behalf  of  the 
plaintiff,  said :  "  Last  October,  the  churchwardens  and  overseers 
were  the  persons  named  as  lessors  of  the  plaintiff."  The  defen- 
dant's counsel  objected  that  their  appointment  ought  to  have 
been  proved,  and  that  it  was  not  enough,  for  the  purpose  of 
this  cause,  to  show  that  they  were  acting  as  churchwardens  or 
overseers  at  the  time  of  the  demise.  No  further  evidence  was 
given  on  this  point.  The  learned  Judge  gave  leave  to  move  for  a 
nonsuit;  and  the  plaintiff  had  a  verdict.  Humfrey^  in  Easter 
Term,  1845,  moved  according  to  the  leave  reserved.  He  cited 
1  Phill.  Ev.  469  (2),  where  it  is  stated,  as  a  rule,  ''  that  all  public 
officers,  who  are  proved  to  have  acted  as  such,  are  presumed  lo 
have  been  duly  appointed  to  the  office,  until  the  contrary  is 
shown  ";  but,  in  note  (8),  doubts  are  said  to  have  been  entertained 
"  whether  the  rule  prevails,  where  an  ejectment  is  brought  in  the 
name  of  the  parish  officers." 

(1)  See  Smith  v.  Adkiii»t  58  B.  B.  officer;  but  the  reason  assigned,  that 
735,  note  (1). — A.  0.  such,  proof    was   aUowed   in   acdons 

(2)  8th  ed. ;  p.  450  iu  the  9th  ed. ;  against  justices  and  constables,  is  not 
citing  M*Qahey  y.  Alston,  46  B.  B.  573  a  good  one,  because  there  the  doctrine 
(2  M.  &  W.  206,  211).  The  latter  part  of  admissions  applies.  Doubts  have 
of  the  note  in  ed.  8  (omitted  in  p.  450  been  entertained,  whether  the  role 
of  the  9th  ed.)  is  as  follows.  "The  preyails,  where  an  ejectment  is  brought 
action  was  brought  in  the  name  of  the  in  the  name  of  the  parish  officen. 
public  officer,  but  he  was  only  a  Oases  of  this  description  rest  in  some 
nominal  party.  It  was  said,  generally,  measure  upon  the  presumption,  that 
that  it  was  quite  immaterial  that  the  a  party  had  not  committed  an  unlawful 
action  was  brought  in  the  name  of  the  act.** 


VOL.  Lxx.]  1846.    Q.  B.    8  Q.  B.  1039—1041.  781 

JVhitehurst  and  Flowers  now  showed  cause  :  Doi  d. 

BOWLET 

The  general  rule  is ''  that  in  the  case  of  all  peace-officers,  justices  v. 

of  the  peace,  constables,  &c.,  it  "  ie  "  sufficient  to  prove  that  they       r  ^^^^  . 
acted  in  those  characters  without  producing  their  appointments, 
and  that  even  in  the  case  of  murder."    [They  cited  Berryman 
V.  Wise  (i).  The  Oordons'  case  (2),  BuUer  v.  Ford  (3),  Cannell  v. 
Curtis  (4),  and  M*Qdhey  v.  AlsUm  (5).] 

Humfrey,  contra :  [  1040  ] 

The  argument  for  the  plaintiff  goes  beyond  any  case  hitherto 
decided,  the  attempt  being  to  establish  that,  where  a  party's  claim 
to  real  property,  which  is  under  litigation,  depends  upon  his 
holding  a  particular  office,  he  may  give  himself  title  by  assuming 
to  act  in  that  office.  Even  as  to  personal  property,  no  decision  to 
this  precise  effect  has  been  cited.  In  Berryman  v.  Wise{e)  the 
defendant  himself  had  described  the  plaintiff  as  an  attorney  by 
the  libel  in  question.  In  BuUler  v.  Ford  (8)  the  question  was  only 
whether  the  defendants  were  entitled  to  notice  of  suit  under  a 
Paving,  Lighting  and  Watching  Act  which  gave  that  protection  to 
'*  any  person  or  persons  "  sued  ''  for  any  thing  done  or  to  be  done, 
under  or  by  virtue  of  that  Act."  Whether  the  thing  done  was  or 
was  not  of  that  description  was  a  very  different  question  from  thai 
of  title  to  property.  Cannell  v.  Curtis  (7)  was  a  case  of  libel,  in 
which  the  *libel  itself  pointed  to  the  plaintiff's  official  character;  l  *i04i  ] 
and  Fabke,  B.,  referring  to  the  case  in  M'Oahey  v.  Alston  (s),  seems 
to  ground  the  decision  on  that  circumstance.    He  says  afterwards 

(1)  2  B.  B.  413  (4  T.  B.  366).  a  nonsuit  by  TVhitehur$t,  and  the  rule 

(2)  1  Leach's  Cro.  Ca.  515,  518,  supported  (but  abandoned  on  the 
note  (a).  Whtte?iur$t  also  cited  Doe  d.  reading  of  the  note)  by  O.  Hayes^ 
Vevera  Y,  Atdt,  B.  B.  Trinity  Term  before  Lord  Denman,  Oh.  J.,  Patteson, 
(June  2nd),  1845 ;  not  reported.  The  Williams  and  Coleridge,  J  J.  White- 
question  on  which  the  dedsion  there  huret  also  cited,  in  his  argument 
tamed  (on  motion  for  a  nonsuit)  reported  in  the  text,  a  dictum  of 
appears  to  have  been,  whether  the  Pahkb,  B.  in  a  case  at  Lincoln  (not 
party  executing  a  certain  demise  was  named)  as  to  Commissioners  of 
proved,  otherwise  than  by  hearsay,  to  Indosure. 

be  the  sole  survivor  of   a  body  of  (3)  38  B.  B.  715  (1  Cr.  AM.  662; 

trustees   empowered   to   make   such  8.  C,  3  Tyr.  677). 

demises.     It  was  found,  on  reading  (4)  2  Bing.  N.  C.  228,  233. 

the  Judge's  note,  that  there  was  such  (5)  46  B.  B.  573  (2  M.  &  W.  206). 

evidence,   other  than  hearsay.     The  (6)  2  B.  B.  413  (4  T.  B.  366). 

case  was  tried  before  Tindal,  Ch.  J.  (7)  2  Bing.  N.  C.  228. 

at  the  Derby  Spring  Assizes,  1844;  (8)  46  R  B.  575  (2  M.  &  W.  209). 

cause  was  shown  against  the  rule  for 
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Dob  d.  that,  "  in  all  actions  against  justices  and  constables,  no  more  is 
9.  requisite  than  proof  of  their  acting  in  those  characters : "  bat  that 

Barnes.  cannot  be  taken  as  extending  to  all  actions  by  these  or  other 
officers.  In  M'Gahey  v.  Ahton  (i)  the  plea  answered  by  the 
evidence  of  acting  was  only  "that  the  plaintiff  was  not  vestry- 
clerk."  In  Cannell  v.  Curtis  (2)  the  plea  alleged  that  "  the  plaintiff 
had  not  been  appointed,  and  was  not  assistant  overseer ;  '*  and 
TiNDAL,  Gh.  J.  held  that  the  evidence  of  acting  was  safficient  to 
prove  the  legality  of  an  appointment  which  had  been  signed  by  the 
magistrates;  bat  he  seems  to  have  been  of  opinion  that,  if 
the  plaintiff's  election  had  been  denied,  a  due  election  must 
have  been  proved.  If,  therefore,  the  present  plaintiffs  had  bees 
endeavouring  to  recover  even  personal  property  in  an  action  of 
contract,  their  election  to  be  churchwardens  and  overseers  might 
have  been  put  in  issue,  and  evidence  of  it  must  then  have  been 
given :  and  whatever  might  be  put  in  issue  in  an  action  of  contract 
must,  in  an  action  of  ejectment,  be  proved,  though  not  expressly 
questioned  by  plea.  Churchwardens  and  overseers,  suing  in 
respect  of  parish  lands,  have  no  right  of  action,  except  in  virtue 
of  their  Parliamentary  title,  and  cannot  recover  in  their  official 
character  without  showing  it  in  their  declaration:  Warde  v. 
Clarke  (s) :  they  must,  in  like  manner,  be  bound  to  give  strict  proof 

[  *1042  ]  of  it  at  Nisi  Prius ;  especially  when  they  ^proceed  against  a  person 
not  holding  under  them,  but  being  a  stranger. 

(Pattbson,  J. :  In  Doe  d.  James  v.  Brawn  (4)  the  sheriff  took 
a  lease  in  execution ;  and  the  undersheriff,  in  his  name,  assigned 
the  leasehold  premises  by  deed  to  the  lessor  of  the  plaintiff.  There 
was  no  evidence  of  an  appointment  empowering  the  under- 
sheriff  to  execute  deeds  in  the  sheriff's  name ;  but  Abbott,  Gh.  J. 
thought  that  the  acting  as  undersheriff  was  sufficient  evidence  of 
an  appointment,  and  that  the  undersheriff  must  be  presumed 
to  have  had  authority  to  execute  all  instruments  necessary  to 
be  executed  by  the  sheriff;  and,  on  motion  for  a  nonsuit,  after 
verdict  for  the  plaintiff,  the  Goubt  upheld  that  ruling.  The  present 
case  would  have  been  exactly  the  same,  if  the  churchwardens  and 
overseers  had  leased  to  A.,  and  A.  had  been  lessor  of  the  plaintifil) 

Nothing  was  in  question  there,  but  the  mere  fact  of  an  assignment, 
which  the  evidence  sufficiently  proved. 

(1)  46  E.  B.  573  (2  M.  &  W.  206).  (3)  12  M.  &  W.  747. 

(2)  2  Bing.  N.  C.  228.  (4)  24  E.  E.  347  (5  B.  ft  Aid.  943). 


voii.  Lxx.]  1846.     Q.  B.    8  Q.  B.  1042—1048.  738 

(Pattbson,  J. :  The  point  was,  that  the  act  of  a  person  assigning       doe  d. 

as  an  officer  was  sufficient  as  against  a  third  party.)  r. 

Barnes. 

No  case  decides  that  a  person  shall  entitle  himself  simply  by  his 
own  act,  in  an  action  of  trespass  to  goods  or  land. 

LoBD  Denman,  Gh.  J. : 

I  cannot  distinguish  the  present  case  from  that  of  the  under- 
sheriff's  assignee,  or  of  a  party  taking  a  lease  from  the  parish 
officers,  and  becoming  plaintiff  in  an  ejectment.  In  the  case  just 
referred  to,  the  acting  of  the  undersheriff  in  executing  the  deed  was 
held  to  prove  title ;  and  so,  I  think,  does  the  acting  of  the  parish 
officers  here.  The  authorities  cited  in  1  Phillips  on  Evidence, 
432  (1),  place  the  rule  ♦on  a  ground  much  beyond  the  supposed  [  '1048  ] 
doctrine  of  admissions ;  and  the  criminal  cases  on  the  subject  are 
particularly  strong. 

Patteson,  J. : 

It  is  a  recognised  principle,  that  a  person  acting  in  the  capacity 
of  a  public  officer  is,  primd  facie,  taken  to  be  so.  The  fact  does 
not,  of  itself,  prove  any  title ;  but  only  that  the  person  fills  the 
office.  No  distinction  has  been  shown,  as  to  this  point,  between 
ejectment  and  other  actions.  In  a  case  before  my  brother  Parke, 
referred  to  at  the  Bar  (2),  he  only  expressed  an  opinion. 

Williams,  J. : 

The  distinction  between  cases,  such  as  Radford  v.  M'Intosh  (a), 
where  the  exercise  of  office  by  a  plaintiff  has  been  recognized  by  the 
defendant,  and  those  in  which  it  is  sought  to  prove  a  person's 
official  character  by  the  mere  act  of  the  person  himself,  might,  if 
available,  have  been  urged  in  Doe  d.  James  v.  Brawn  (4) :  but 
Mr.  Humfrey  has  not  shown  that  any  such  legal  distinction  exists. 
There  the  act  of  the  undersheriff  in  executing  the  assignment  was 
taken  to  be  evidence  that  he  had  official  authority  to  do  so. 
Whether  it  maintained  the  plaintiff's  action  in  any  other  respect, 
was  a  different  question :  the  only  point  decided  was,  that  it 
established  the  act  of  assignment  (5). 

Rule  discharged, 

(1)  9th  ed.  Beard,  4  R.  R.  875  (3  Anstr.  942).] 

(2)  See  p.  731,  note  (2),  ante,  (4)  24  R.  R.  347  (5  B.  &  Aid.  243). 

(3)  3  T.  R.  632.     [See  Chapman  y.  (5)  Only  three  Judges  were  present. 
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184S.  COOK  V.  PEAECE  and  Another  (l), 

^!^  (8  Q.  B.  1044—1054 ;  S.  C.  12  L.  J.  a  B.  187 ;  7  Jur.  7^40 

[  104   J  Held,  by  the  Court  of  Queen's  Bench,  that  the  title  of  a  patent  must 

(though  not  as  minutely  as  the  specification)  describe  the  nature  of  the 
invention ;  and  that  the  patent  is  void  if  the  title  is  so  generally  worded  as 
to  be  capable  of  comprising,  not  only  the  particular  invention,  but 
improvements  not  contemplated  in  it. 

As  where  the  patent  was  taken  out  "for  Improvements  in  carriages," 
and  the  invention  was,  in  fact,  an  improvement  in  German  shutters,  which 
were  used  only  in  some  kinds  of  carriages. 

Held  by  the  Court  of  Exchequer  Chamber,  reversing  the  above  judgment, 
that,  where  the  title  is  not  inconsistent  with  the  specification,  and  no  fraud 
is  practised  on  the  Crown  or  the  subject,  it  is  not  a  fatal  objection  that  the 
title  is  so  general  as  to  be  capable  of  comprising  a  different  invention  from 
that  for  which  the  patent  is  claimed :  That  the  title  "  for  Improvements  in 
carriages"  might  be  taken  to  mean  improvements  in  some  kinds  of 
carriages,  and  did  not  necessarily  imply  any  imtrue  assertion,  though,  in 
fact,  the  improvements  were  not  applicable  to  all  carriages  :  and  that  the 
patent  was  valid. 

By  the  same  Court  :  Where  a  plea  offers  an  insufficient  defence,  and  is 
traversed,  and  a  special  verdict  is  found,  affirming  the  allegations  of  the 
plea,  and  referring  to  the  Court  whether  the  issue  should  be  found  for  the 
plaintiff  or  defendant,  the  Court  will  direct  a  verdict  for  the  plaintiff  nun 
obatante  veredicto,  and  not  a  verdict  for  the  plaintiff  on  the  issue. 

Case.  The  declaration  stated  that  plaintiff,  at  the  time  of  the 
making  &c.  of  the  letters  patent,  and  of  the  committing  of 
the  grievances,  after  mentioned,  was  the  true  and  first  inventor 
of  **  certain  improvements  in  carriages ; "  and  thereupon  the 
Queen,  by  letters  patent,  reciting  that  the  plaintiff  had,  by  petition 
to  her  Majesty,  represented  "  that  he  had  invented  improvements 
in  carriages,"  and  was  the  first  and  true  inventor  thereof  <&c.,  and 
had  therefore  prayed  her  Majesty's  letters  patent  <&c.,  gave 
and  granted  to  plaintiff  licence  &c.  to  make,  use,  exercise  and  vend 
his  said  invention  within  &c.,  with  a  proviso  avoiding  the  patent 
if  plaintiff  should  not  particularly  describe  the  nature  of  the 
invention  &c.  by  an  instrument  in  writing  &c.,  and  cause  the  same 
to  be  enrolled  &c.  within  six  calendar  months.  Averment  that 
plaintiff  did  particularly  describe  &c.  and  enrol  &c. :  Yet  defendants, 
well  knowing  &c.,  within  the  term  mentioned  in  the  letters  patent, 
to  wit  on  &c.,  without  plaintiff's  leave,  and  against  his  will,  made 
and  sold  a  carriage  with  a  shutter  and  apparatus,  and  divers  to  wit 
[  *1045  ]      ten  carriage  heads  *with  shutters  and  certain  apparatus,  &c.,  and 

(I)  "The  observations  of  Tindai.,  per  Lord  Chelmsford,  L.C.,  in  Pmu 

Ch.  J.  in  Cwtk  v.  Pearce  are  as  applic-  v.  Bibbi/   (1866)  L.  R  2  Ch.   133,  30 

able  to  the  provisional  specification  L.  J.  Ch.  4d5. — A.  C. 
now  as  they  were  to  the  title  formerly :" 
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then  need  and  applied  the  same,  in  imitation  and  resemblance  of        Ck>oK 
plainti£f'8    said   invention  &c. ;    in   breach  of    the  said  letters      pearob. 
patent  &c. :  whereby  &c. 

The  defendants  pleaded  several  pleas  (i),  of  which  the  following 
only  is  material  to  this  report. 

Plea  6.  That  the  instrument  in  writing  in  the  declaration 
mentioned,  and  whereby  plaintiff  has  alleged  that  he  did  particularly 
describe  the  nature  of  his  said  alleged  invention,  was  and  is  in  the 
words  and  figures  following,  viz.  The  plea  then  set  out  the 
specification,  which,  after  reciting  that  the  Queen,  by  her  letters 
patent,  had  given  plaintiff  licence  &c.  that  he,  his  executors,  &c., 
and  no  others  should  make,  use,  &c.,  his  invention  of  "  Improve- 
ments in  carriages,"  proceeded :  ''  My  invention  relates  to  that 
description  of  carriages  wherein  what  are  called  German  shutters 
are  used  to  close  them ;  and  the  invention  consists  of  a  mode  of 
constructing  and  applying  certain  apparatus  to  such  carriages  and 
German  shutters  to  facilitate  the  working  and  moving  of  such 
shutters."  The  specification  then  went  into  a  more  particular 
description,  explanatory  of  drawings  which  were  annexed,  and 
concluded  as  follows  :  ''And  I  would  have  it  understood  that  what 
I  claim  as  the  invention  secured  under  the  present  letters  patent  is 
the  mode  of  combining  the  parts  as  herein  described,  and  applying 
them  to  carriages  for  facilitating  the  moving  *or  working  of  [  •1046  ] 
German  shutters  by  springs."  The  plea  then  continued:  "And 
the  defendants  further  say  that,  although  the  said  alleged  invention 
in  the  declaration  and  letters  patent  respectively  mentioned  is 
therein  styled  and  described  as  'improvements  in  carriages,'  yet 
the  said  invention  in  truth  and  in  fact  is  not  an  invention  of 
improvements  in  carriages  generally,  but  of  certain  alleged 
improvements  in  the  fixing  and  adapting  German  shutters  in  those 
carriages  only  in  which  German  shutters  are  used ;  and  that 
German  shutters  cannot  be  used  in  divers  and  very  many  carriages, 
to  wit  coaches,  chariots,  and  other  covered  carriages  of  the  like 
kind  :  And  so  the  defendants  say  that  the  title  of  the  said  invention 

(1)  1.  Not  guilty.    2.  Plaintiff  not  an  improvement  in  carriages,  nor  of 

the  tnie  and  first  inventor.     3.  That  any  public  benefit  &c.     Beplication, 

the  supposed  invention  was  not,  at  the  joining  issue  on  pleas  1,  2  and  4.    To 

time  of  making  the  patent,   a  new  plea  3,  that  the  invention  was  new  &c. 

invention,  &c    4.   That  plaintiff  did  Issue  thereon.    To  plea  5,  that  the 

not,  by  an  instrument  in  writing  &c.  invention    was    an    improvement    in 

describe  the  nature  of  his  invention,  carriages,   and  of  public  benefit  &c, 

5.  That  the  alleged  invention  was  not  Issue  thereon. 
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Cook        is  too  large  and  general,  and  by  reason  thereof  the  said  letters 
Pbabob.      patent  are  void  and  of  no  force."    Verification. 

Beplication.  *'  That  the  said  invention  was  and  is  an  invention 
of  improvements  in  carriages,  in  manner  and  form  above  in  that 
behalf  alleged."     Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  sittings  in  Middlesex 
after  Michaelmas  Term,  1841,  the  jury  found,  on  the  first  issue,  a 
verdict  of  Guilty ;  and,  on  the  other  issues  a  special  verdict,  which, 
as  to  the  2nd,  8rd,  4th  and  6th  issues,  was  substantially  for  the 
plaintiff  (i).  As  to  the  6th  issue,  the  verdict  was  as  follows. 
[  1047  ]  "  The  jurors"  &c.  "say :  That  the  said  invention  in  the  declara- 

tion and  letters  patent  respectively  mentioned  is  not  an  invention 
of  improvements  in  carriages  generally,  but  of  certain  improve- 
ments in  the  fixing  and  adapting  German  shutters  in  those  carriages 
only  in  which  German  shutters  are  used,  and  that  German  shutters 
cannot  be  used  in  divers  and  very  many  carriages,  to  wit  coaches, 
chariots  and  other  covered  carriages  of  the  like  kind.  But  whether 
or  not,  upon  the  whole  matter  aforesaid  "  &c.,  *'  the  said  invention 
in  the  said  declaration  mentioned  was  and  is  an  invention  of 
improvements  in  carriages  in  manner  and  form  as  alleged  in  the 
said  issue  6thly  above  joined  between  the  parties,"  &c.  "  they  the 

(1)  The  verdict  on  these  (after  the  before  the  date  of  the  patent,  but  tlut, 

finding  of  Guilty  on  the  let  issue)  was :  except  as  to  such  folding,  the  nid 

"  And  as  to  the  said  issue  2ndl7  above  invention  in  the  said  letters  patrat 

joined  between  the  said  parties,  the  was,  at  the  time  of  the  making  of  the 

jurors  aforesaid  upon  their  oath  afore-  said  letters  patent,  a  new  invention  tf 

said  say  :  That  the  use  of  German  to  the  public  use  and  exercise  thereot 

shutters  to  carriages,  folded  in  three  in  manner  and  form  as  the  plaintiff 

folds  in  the  manner  described  in  the  hath  within  in  that  behalf  alleged: 

specification,  as  far  as  the  folding  was  And  that   the   plaintiff   did,  by  an 

concerned,   was  public  and  common  instrument  in  writing  under  his  hand 

before  the  date  of  the  patent,  but  that  and  seal,    particularly   deeciibe  the 

the  plaintiff  was  the  true  and  first  nature  of  his  said  invention,  and  in 

inventor  of  the  mode  of  combining  the  what  manner  the  same  was  to  be  per- 

parts  as  described  in  the  specification,  formed,  so  as  to  enable  a  wortman  of 

and  applying  them  to  carriages  for  ordinary  skill  to  carry  the  inveotion 

[  *1047, «.  ]     facilitating  the  "^moving  or  working  of  into  effect  and  apply  it  to  all  caniagee 

German  shutters  by  springs,  in  manner  to  which  it  is  applicable :  And  that  the 

and  form  as  the  plaintiff  hath  above  in  said  invention  is  an  improvement  to 

that  behalf  alleged.    And,  as  to  the  all  those    carriages   to   which  it  is 

issues  3rdly,  4thly  and  5thly  above  applicable,  and  is  of  public  benefit  and 

joined  between  the  said  parties,  the  advantage;    but    there    are   sevenJ 

jurors*'  &c.   **say:  That  the  use  of  descriptions  of  carriages  to  which  it 

German  shutters  to  carriages  folded  in  is    not   applicable,   such   as  ooachee 

three  folds  in  the  manner  described  in  and  chariots.    And,  as  to  the  issue 

the  specification,  as  far  as  the  folding  Gthly  '*  &c. 
is  concerned,  was  public  and  common 
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said  jarors  are  altogether  ignorant "  &c.     ''  And,  if,  upon  the  whole        Cook 
matter  "  &c. :  the  usual  conclusion,  finding,  alternatively,  according     pba^bos. 
to  the  opinion  of  the  Court  on  each  point. 

The  special  verdict  was  argued  in  the  Court  of  ^Queen's  Bench,  [  •1048  ] 
in  Hilary  Term  (November  18th),  1842(1),  by  Sir  F.  Pollock, 
Attorney-General,  for  the  plaintiff,  and  Erie  for  the  defendants. 
The  arguments  will  be  sufficiently  collected  from  the  judgment  of 
the  Court,  and  from  the  arguments,  by  the  same  counsel,  in  the 
Exchequer  Chamber,  post,  pp.  788,  &c. 

Cur.  adv.  vulL 

Lord  Denman,  Ch.  J.,  in  Hilary  vacation  (February  2nd),  1848, 
delivered  the  judgment  (2)  of  the  Court  [which  was  in  favour  of  the 
defendants].) 


IN  THE  EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
COOK  V.   PEARCE  and  Another.  i84s. 

(8  Q.  B.  1054—1066 ;  S.  C.  13  L.  J.  a  B.  189 ;  8  Jur.  499.)  ^*^^'  27. 

1844. 

Judgment  being  entered  for  the  defendants  on  the  6th  issue,  and  rah.  i. 
for  the  plaintiff  on  the  rest,  the  plaintiff  brought  error  in  the  .  jT^ . 
Exchequer  Chamber.  The  errors  specially  assigned  were:  That 
the  6th  plea  is  not  sufficient  in  law  to  bar  the  plaintiff  &c.,  and 
therefore  judgment  thereon  ought  to  be  given  for  him  notwithstand- 
ing the  verdict  &c.  That,  upon  and  by  the  verdict  &c.,  found  &c. 
in  manner  and  form  aforesaid  as  to  the  6th  issue,  the  said  invention 
was  and  is  by  the  law  of  the  land  an  invention  of  improvements  in 
carriages  in  manner  and  form  in  that  behalf  by  the  plaintiff  alleged, 
and  therefore  the  judgment  upon  the  whole  record  as  to  the  6th 
issue  so  joined  &c.  should  be  given  for  the  plaintiff  upon  and  as  to 
the  said  6th  issue.  And  that,  upon  the  matters  found  by  the 
jurors  as  aforesaid,  "  they,  the  jurors  aforesaid,  by  the  law  of  the 
land  do  say  that  the  said  invention  was  and  is  an  invention  of 
improvements  in  carriages  in  manner  and  form  in  the  letters  patent 
and  by  the  plaintiff  in  that  behalf  mentioned :  *and  that  the  verdict      [  *1056  ] 

(1)  Before  Lord  Denman,  Ch.   J.,  (2)  The  judgment  of  the  Court  of 

Williams,  Coleridge  and  Wightman,      Q.  B.,   which  was  reversed   in   the 
JJ.  Exch.  Ch.,  is  omitted. — ^A.  C. 

R.B. — VOL.  LXX.  47 
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Cook        and  finding  of  the  said  jurors  on  the  said  6th  issae  should  be  given 

Pbabos.      ft^d  entered  for  the  said  plaintiff  William  Cook  in  form  following, 

that  is  to  say,  that  the  said  invention  was  and  is  an  invention  of 

improvements  in  carriages,  in  manner  and  form  in  that  behalf  by 

the  plaintiff  above  alleged." 

Joinder  in  error. 

The  writ  of  error  was  argued  in  the  Exchequer  Chamber  in 
Michaelmas  vacation  (November  27th),  1848  (i). 

Sir  F.  Pollock,  Attomey-Oeneral,  for  the  plaintiff : 

The  real  question  is,  whether  a  patent  is  void  which  professes  to  be 
for  improvements  in  a  class  of  things  bearing  a  common  name,  if  it 
be  not  an  improvement  in  every  thing  of  that  name.  Bat  the  title 
need  not  show  what  particular  class  the  patent  is  applied  to,  if  it  is 
fairly  applicable  to  one.  The  strictness  contended  for  on  the  other 
side  would  repeal  a  large  proportion  of  the  patents  which  have  been 
granted  (2).  And  there  is  no  ground  given  for  it  by  the  Statute  of 
Monopolies,  21  Jac.  I.  c.  8.  No  one  is  misled  by  such  a  title  as 
this.  If,  indeed,  it  were  taken  for  the  purpose  of  fraud,  there 
would  be  a  specific  ground  of  objection,  that  the  Crown  was  deceived 
in  the  grant.  The  title  here,  so  far  as  it  denotes  the  improvement 
[  *1056  ]  itself,  is  precise  enough.  In  *Sturz  v.  De  La  Rue  (3)  the  patent 
purported  to  be  "for  certain  improvements  in  copper  and  other 
plate  printing;"  and  the  invention  appeared  by  the  specification 
to  consist  in  an  improved  mode  of  glazing  the  paper,  a  particalar 
method  of  polishing  the  surface,  and  the  use  of  a  cast  iron  press- 
board.  It  was  objected  that  the  title  did  not  agree  with  the  speci- 
fication, or  describe  the  invention  truly.  Lord  Lykdhubst,  L.  C. 
said:  ''The  description  in  the  patent  must  unquestionably  give 
some  idea,  and,  so  far  as  it  goes,  a  true  idea  of  the  alleged  invention, 
though  the  specification  may  be  brought  in  aid  to  explain  it.  The 
title  in  this  patent  is  for  '  certain  improvements  in  copper  and 
other  plate  printing.'  Copper-plate  printing  consists  of  processes 
involving  a  great  variety  of  circumstances : "  (his  Lordship  then 
enumerated  them).      "An  improvement    in    any  one    of   those 

(1)  Before  Tindal,  Ch.  J.,  Coltman,  porting  to  giye  a  list  of  the  patenU 
Erskine  and  Maule,  JJ.,  and  Parke,  obtained  down  to  the  end  of  1840.  In 
Alderson,  Gnmey  and  Bolfe,  Barons.  the  argument  in  B.  B.,  he  mentioDeil 

(2)  The  Attomey-Oeneral  here  read  Saunders  ▼.  Aston,  37  R.  R  574  (3  B. 
the  titles  of  a  great  numher  of  patents  ft  Ad.  881),  as  a  case  where  the 
(which  he  said  he  had  had  compared  objection,  as  represented  by  him,  might 
with  the  enrolments),  from  a  work  by  have  been  taken,  if  deemed  aTsilable. 
A.  Pritchard,  published  in  1841,  pur-  (3)  29  B.  B.  24  (5  Buss.  322). 
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circumstances  "  "  may  truly  be  called  an  improvement  in  copper-  Cook 
plate  printing."  The  invention  there  was  not  applicable  to  large  peabcb. 
prints  (1).  In  Fisher  v.  Det(;tcA:(2),  tried  before  Ooltman,  J.,  the 
patent  was  for  improvements  in  machinery  for  making  bobbin  net 
lace.  Sir  J.  CampbeU,  for  the  defendant,  objected  that  the  title 
misdescribed  the  subject-matter,  the  invention  being  only  for 
making  a  spot  during  a  particular  part  of  the  process,  and  being 
useless  where  that  addition  was  not  wanted :  and  he  said  the  title 
should  have  been  '*  for  a  mode  of  making  spots  in  bobbin  net  lace." 
But  the  learned  Judge  said  :  ^'  Is  the  invention  applicable  *to  any  [  *1057  ] 
thing  but  the  making  of  bobbin  net  lace,  and  is  not  it  an  improve- 
ment? "  and  he  overruled  the  objection :  and  on  motion  for  a  new 
trial  the  Court  of  Common  Pleas  refused  to  grant  a  rule  nisi,  on 
account  of  this  ruling,  Tindal,  Ch.  J.  observing  that  it  could  not, 
without  great  refinement,  be  said  that  the  invention  was  not  an 
improvement  in  the  manufacture  of  bobbin  net  lace.  In  the 
argument  of  Sturz  v.  De  La  Rue  (a).  Lord  Cochrane  v.  Smethurst  (4) 
and  Rex  v.  Wheeler  (6)  were  cited  as  showing  that  the  patent  was 
void.  But  in  Lord  Cochrane  v.  Smethurst  (4)  the  objection  applied 
to  the  patent  itself.  Le  Blanc,  J.  said  (6) :  "  Under  the  general 
terms  of  the  patent,  must  it  not  be  taken  with  reference  to  the 
specification ;  and  if  the  specification  is  too  large,  is  not  the  patent 
so  too?"  He  observed  also:  ''It  is  in  substance  a  patent  for  an 
improvement  in  street  lamps,  and  should  have  been  so  taken." 
But  that  title,  according  to  the  objection  now  made,  would  have 
been  bad. 

(Alderson,  B.  :  It  was  a  material  objection  in  that  case  that  the 
specification  comprehended  much  more  than  the  patent  purported 
to  be  taken  for,  and  extended  even  to  the  lighting  of  churches  and 
theatres.) 

In  Rex  V.  Wheeler (6)  a  patent,  stated  to  be  for  ''a  new  or 
improved  method  of  drying  and  preparing  malt,"  was  held  to  be 
insufficiently  entitled ;  but  that  was  because  the  patentee  had  not 
by  the  specification  ''  shown  himself  to  be  the  inventor  of  any 

(1)  See  p.  742,  post.  Wilde  were  counsel  for  the  plaintiff. 

(2)  Not   reported    on    this    point.  (3)  29  B.  R  24  (5  Husb.  322). 
Reported  as  to  notice  of  objection,  44  (4)  18  B.  R.  761   (1   Stark.  N.  P. 
R.  B.  828  (4  Bing.  N.  C.  706).     The  205 ;  S.  C.  Godson  on  Patents,  104, 
statements  above  are  those  made  in  the  note  (A) ). 

present  argument  by  Sir  F.  Pollock,  (6)  20  B.  B.  465  (2  B.  &  Aid.  345). 

who  mentioned  that  he  and  Sir  T,         (6)  Godson  on  Patents,  105,  note  (A). 

47—2 
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Ck>OK  method  of  drying  or  preparing  "  malt.  Bullbb,  J.,  in  BouUan  v. 
Pbabcb.  BuU{i),  stated  it  as  the  generally  received  opinion,  ^since  the 
[  ^1068  ]  decision  in  Morris  v.  Branson  (2), ''  that  a  patent  for  an  addition  is 
good."  "  But  then/'  he  added,  ''  it  must  be  for  the  addition  only, 
and  not  for  the  old  machine  too.  In  Jessop^s  case  "  (s),  "  the  patent 
was  held  to  be  void  because  it  extended  to  the  whole  watch,  and  the 
invention  was  of  a  particular  movement  only."  But  it  does  not 
appear  from  the  language  in  which  that  case  is  mentioned  that  the 
fault  was  in  nothing  but  the  title. 

(Aldbbson,  B.  :  The  patent  and  specification  together  may  have 
raised  a  claim  as  to  the  whole  watch.  The  allusion  to  the  case  by 
Dallas,  J.  in  BoviU  v.  Moore  (4)  seems  to  agree  with  this  view  of 
the  subject.) 

If  the  patent  be  for  an  improvement  in  making  watches,  and  the 
specification  describes,  not  only  the  movement  in  which  the  inven- 
tion consists,  but  other  parts  of  the  watch,  the  patent  must  fail ; 
but  that  is  not  the  present  case.  That  case  would  have  resembled 
this  if  the  patent  had  been  for  an  improvement  in  watches,  and  the 
specification  had  shown  that  the  invention  consisted  in  an  improve- 
ment applicable  to  some  kinds  of  watches  but  not  to  all.  Grose,  J. 
says,  in  Homblower  v.  Bovlton  (6),  '*  I  consider  the  patent  and 
specification  so  connected  together  as  to  make  a  part  of  each  other; 
and  that  to  learn  what  the  patent  is,  I  may  read  the  specification 
and  consider  it  as  incorporated  in  the  patent." 

(GuBNBY,  B. :  The  objection  here  is  that,  on  reference  to  the  speci- 
fication, the  improvement  appears  to  be  in  a  part  which  is  essential 
to  some  carriages  only,  not  to  all.) 

Perhaps  no  part  of  a  carriage  can  be  mentioned  which  is  common 
[  *1069  ]  to  all.  Even  wheels  are  useless  *to  sledges.  The  only  safe  rule  is, 
that  the  title  is  good  if  the  patentee  fairly  calls  attention  by  it  to 
the  class  of  objects  to  which  his  improvement  applies,  and  shows 
no  intention  to  mislead;  the  existence  of  which  intention  is  a 
question  for  the  jury.  The  6th  plea  here  should  have  alleged  a 
design  to  mislead. 

(1)  8  E.  B.  439  (2  H.  BL  489).  (3)  Cited  2  H.  Bl.  476.  489. 

(2)  In  1776:  cited  in ^oti^eon y.  BvU,  (4)  17  B.  B.  514  (2Marah.211,  214). 
3  B.  B.  439  (2  H.  Bl.  489).                            (5)  3  B.  B.  439  (8  T.  B.  95,  102). 
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Erie,  contrd :  Cook 

t. 
The  title  itself  ought  to  contain  a  sofficient  description,  indepen-      PsABoa 

dently  of  the  specification,  which  may  not  be  enrolled  for  six 

months  after  the  patent  is  granted. 

{Sir  F.  Pollock,  Attorney-General :  A  patent  is  never  granted 
now  without  a  skeleton  specification.) 

Any  vagueness  as  to  the  subject-matter  is  a  great  practical  evil.  It 
often  happens  that  several  persons  at  the  same  time  are  on  the 
point  of  accomplishing  an  invention ;  and  this  generality  in  the 
title  would  enable  one  to  exclude  the  others  from  a  patent  before 
he  himself  was  properly  entitled  to  claim  it.  Here  the  patentee 
has  evidently  intended  to  draw  off  attention  from  the  real  subject- 
matter  of  his  claim,  which  is  not  an  improvement  in  any  thing 
essential  to  a  carriage,  but  merely  a  mechanical  help  to  the  opening 
and  closing  of  German  shutters.  The  list  of  titles  given  in 
Mr.  Webster's  Treatise  (i)  contains,  among  those  which  have  been 
deemed  good,  none  so  vague  as  that  in  question. 

(Mauls,  J. :  You  say  that  the  description  ought  to  be  sufficiently 
certain,  not  for  all  persons,  but  for  persons  in  the  particular  line  of 
business.) 

For  all  who  are  interested. 

(Maule,  J. :  Then  is  not  it  a  matter  of  fact,  to  be  alleged  and 
proved,  that  the  description  was  not  particular  ^enough  for  such      [  ^1O0O  ] 
persons  ?) 

The  Judge  appears  to  have  decided  this  point  in  Lord  Cochrane  v. 
Smethurst  (2). 

(TiNDAL,  Gh.  J. :  If  any  thing  depends  here  on  connecting  the 
title  with  the  specification,  this  verdict  is  insufficient ;  for  it  does 
not  find  that  the  specification  mentioned  in  the  6th  plea  existed. 

AiiDERsoN,  B. :  The  question  on  this  record  comes  to  the  mere 
point  of  law  as  to  the  title,  whether  **  improvements  in  carriages  " 
may  be  construed,  improvements  in  all  carriages. 

(1)  Law  and  Practice   of  Letters         (2)  18  B.  E.  761  (1  Stark.  N.  P. 
Patent   for   Inyentions,    1841.     See     205). 
p.  46,  note  (e). 
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Cook  Pabeb,  B.  :  It  being  fonnd  that,  in  fact,  the  invention  is  not  an 

PiABCE.      improvement  in  all  carriages.) 

As  to  the  cases  cited  on  the  other  side :  Sturz  v.  De  La  Rue  (i)  is 
consistent  with  the  argoment  for  the  defendants.  The  invention 
was  applicable,  in  a  certain  particular,  to  copper  and  other  plate 
printing  generally.  The  fact,  now  stated  on  the  other  side,  that  it 
was  not  available  for  large  prints,  does  not  appear  to  have  been 
brought  to  the  Lobd  Ghancellob's  notice.  Rex  v.  Wheeler  (2)  is, 
in  principle,  the  same  with  this  case. 

(Pabkb,  B.  :  Abbott,  Ch.  J.  there  seems  to  have  read  the  words 
"  preparing  malt,''  as  if  they  meant  making  the  malt  from  barley. 
But,  whether  he  was  right  in  this  or  not,  the  law  laid  down 
clearly  was  that  the  title  did  not  describe  the  invention  as  it  was 
subsequently  explained  by  the  specification  (8). 

Aldebson,  B.  :  The  law  is  plain  enough,  though  it  is  not  so 
[  ^1061 J      *clear  whether  the  fact  was  rightly  understood.) 

In  Fisher  v.  Bewick  (4)  the  title  was  not  open  to  the  objection  now 
taken:  the  invention  was  in  reality  an  improvement  on  the 
ordinary  machinery  for  making  bobbin  net  lace.  Lord  Cochrane  t. 
Smethurst  (6)  is  in  point.  The  invention  there  was  an  improvement 
upon  one  mode  of  lighting  cities,  towns  and  villages;  yet  the 
patent  was  held  too  general  in  its  terms,  and  therefore  void. 
Jessop's  case  (6),  as  cited  in  2  H.  BL,  is  an  authority  for  tiie 
defendants  (7). 

(1)  29  R.  B.  24  (6  Buss.  322).  (6)  Cited  in  BauUon  ▼.  BtUl,  3  B.  B. 

(2)  20  B.  B.  465  (2  B.  A  Aid.  345).  439  (2  H.  Bl.  476,  489). 

(3)  *' It  is  held  that  there  must  be  an  (7)  The  following  cases  were  slso 
agreement  between  the  title  given  to  mentioned,  on  behalf  of  the  defandintB. 
the  inyention  in  the  patent,  and  the  on  this  and  the  former  argument 
description  of  it  in  the  specification ;  as  showing  the  degree  of  aooozaej 
in  other  words,  the  language  of  the  required  where  a  patent  is  taken  for 
patent  may  be  explained  and  reduced  something  new,  combined  with  that 
to  a  certainty  by  the  specification,  but  which  has  already  been  in  ubo.  Boviil 
the  patent  must  not  represent  the  ▼.  Moore,  17  B.  B.  514  (2  Manh.  211) ; 
party  to  be  the  inyentor  of  one  thing,  Bex  y.  Metealf,  19  B.  B.  713  (2  Stuk. 
and  the  specification  show  him  to  be  N.  P.  C.  249) ;  Bex  y.  EUe^  Day.  F^ 
the  inyentor  of  another.*'  Epitome  of  Oa.  144  (which  is,  nearly  verhaHm,  the 
the  Law  relating  to  Patents  Ac,  by  same  with  8.  C  11  East,  109,  note(c]); 
J.  W.  Smith,  p.  19,  sect.  7.  Mantan  y.  Farher,  Day.  FaX.  Ok  327; 

(4)  Ante,  p.  739.  Minter  y.  Mower,  45  R  B.  605  (6  Ad. 

(5)  18  B.  B.  761  (1  Stark.  N.  P.  0.  ft  El.  735) ;  and  Bmntan  y.  ilbtdb*, 
205).  23  R  B.  382  (4  B.  &  Aid.  541);  in 
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Sir  F.  Pollock,  Attorney-General^  in  reply :  Cook 

If  the  words  *'  improvements  in  carriages  "  mean  improvements  pbabob. 
in  some  carriages,  Sturz  v.  De  La  Rue  (i)  is  a  decisive  authority 
for  the  plaintiff.  And  the  words  must  be  so  understood :  a  patentee 
does  not  profess  to  be  acquainted  with  every  article  of  a  class  which 
he  refers  to.  What  is  a  reasonably  precise  description,  considering 
the  subject-matter,  is  a  question  of  fact  in  each  case.  In  Lord 
Cochrane  v.  Smethur8t{2)  there  was  reason  to  suspect  that  the 
object  was  concealment. 

Cur.  adv.  t?ttZf. 

TiNDAL,  Ch.  J.,  in  Hilary  vacation  (February  1st),  1844,  delivered       [  1062  ] 
the  judgment  of  the  Coubt  : 

This  was  an  action  on  the  case  against  the  defendants  for  the 
infringement  of  a  patent  taken  out  by  the  plaintiff  for  **  improve- 
ments in  carriages : "  and  the  question  raised  before  the  Court 
below,  and  also  in  the  argument  before  us  in  the  Court  of  Error, 
arises  upon  and  was  confined  to  the  issue  raised  on  the  6th  plea, 
and  the  special  verdict  found  thereon.  The  6th  plea,  after  setting 
out  the  specification  in  hac  verba,  averred  **  that,  although  the  said 
alleged  invention  in  the  declaration  and  letters  patent  respectively 
mentioned  is  therein  styled  and  described  as  'improvements  in 
carriages,'  yet  the  said  invention  in  truth  and  in  fact  is  not  an 
invention  of  improvements  in  carriages  generally,  but  of  certain 
alleged  improvements  in  the  fixing  and  adapting  German  shutters 
in  those  carriages  only  in  which  German  shutters  are  used ;  and 
that  German  shutters  cannot  be  used  in  divers  and  very  many 
carriages,  to  wit  coaches,  chariots,  and  other  covered  carriages  of 
the  like  kind  :  and  so  the  defendants  say  that  the  title  of  the  said 
invention  is  too  large  and  general,  and  by  reason  thereof  the  said 
letters  patent  are  void  and  of  no  force."  The  plaintiff  replied  to 
this  6th  plea  that  the  invention  was  an  improvement  in  carriages ; 
upon  which  the  issue  was  raised.  At  the  trial,  the  jury  found 
upon  this  issue  that  the  invention  "  is  not  an  invention  of  improve- 
ments in  carriages  generally,  but  of  certain  improvements  in  the 
fixing  and  adapting  German  shutters  in  those  carriages  only  in 
which  German  shutters  are  used  "  ;  the  finding  being  in  the  precise 

which  cases  objectionB  were  taken  and  reasonably  certain. 

prevailed  :  and  Honihlower  y.  Boulton,  (1)  29  E.  B.  24  (6  Buss.  322). 

3  E.  R  439  (8  T.  E.  95),  where  the  (2)  18  E.  E.  761  (1  Stark.  N.  P.  0. 

desciipidon  in  the  patent,  compared  205). 

with    the     specification,     was    held 


744  1844.    EX.  CH.    8  Q.  B.  1062—1064.  [b.e. 

Cook        terms  used  in  the  6th  plea:  and  the  question  before  the  Gonrt 
PsAKOB       below  was  whether  the  letters  patent,  ^by  reason  of  the  title  of  the 
[  *1068  ]      invention  being  too  large  and  general,  was,  as  alleged  in  the  6th 
plea,  "  void  and  of  no  force." 

Upon  the  argument  before  the  Court  below,  that  Coubt  held  the 
finding  to  be  in  favour  of  the  defendants,  and  gave  judgment 
accordingly,  upon  the  ground  that,  from  the  vagueness  and 
uncertainty  of  the  title  of  the  patent,  that  is,  from  the  title  of  the 
patent  being  too  general,  the  patent  itself  must  be  held  to  be  void. 
It  is  to  be  observed  that  the  decision  does  not  proceed  upon  the 
ground  that  the  title  of  this  patent  must  be  held  of  necessity  to 
claim  more  than  the  invention  as  explained  by  the  specification,  as 
if  the  title  had  been  **  an  invention  for  the  improvement  of  all 
carriages"  and  the  specification  had  limited  the  invention  to  the 
improvement  of  one  or  more  species  of  carriages  only,  or  if  the  title 
had  been  for  the  invention  of  two  things,  and  the  specification  had 
shown  it  to  be  an  invention  of  one  only  out  of  the  two.  In  such 
cases,  it  may  be  readily  admitted  that  the  patent  would  be  void :  in 
the  first,  because  there  was  no  specification  enrolled  agreeing  with 
the  title ;  in  the  second,  on  the  principle  laid  down  by  Bavlbt,  J. 
in  his  judgment  in  Brunton  v.  Hawkes  (i),  that  the  entire  discovery 
of  all  the  things  for  which  the  patent  was  taken  out  may  be  held  to 
be  the  consideration  upon  which  the  patent  was  granted  by  the 
Crown.  But  such  objection  would  not  apply  to  the  case  now  before 
us ;  for  the  words  ''  improvements  in  carriages  "  do  not  necessarily 
import  "  in  all  carriages,"  but,  in  their  ordinary  use,  may  well  be 
[  *1064  ]  held  to  be  satisfied  by  an  invention  for  improvements  in  *8ome 
carriages  only.  But  the  ground  of  the  decision  is,  as  before  stated, 
confined  to  the  vagueness  and  generality  of  the  title,  and  to  that 
only.  Now  the  mere  vagueness  of  the  title  appears  to  us  to  be  an 
objection  that  may  well  be  taken  on  the  part  of  the  Crown  before  it 
grants  the  patent,  but  to  afford  no  ground  for  avoiding  the  patent 
after  it  has  been  granted.  If  such  title  did  not  agree  with  the 
specification  when  enrolled,  or  if  there  had  been  any  fraud  practised 
on  the  Crown  in  obtaining  the  patent  with  such  title,  the  patent  in 
those  cases  might,  undoubtedly,  be  held  void.  Any  evidence  of  a 
design  on  the  part  of  the  inventor  to  choose  a  vague  and  general 
title,  in  order  that  he  might  avail  himself,  at  the  time  of  the 
enrolling  of  the  specification,  of  an  invention  not  discovered  by  him 
at  the  time  of  taking  out  the  patent,  or  in  order  to  prevent  other 
(1)  23  B.  B.  882  (4  B.  ft  Aid.  641,  553). 
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fiubjects  of  the  Queen  from  availing  themselves  of  a  discovery  Cook 
made  by  them  upon  the  ground  of  its  falling  within  the  range  of  pbabob. 
the  general  terms  of  the  title,  although  such  invention  was  different 
from  that  for  which  the  patent  was  really  and  in  truth  taken  out, 
might  afford  such  proof  of  fraud  upon  the  Crown  and  such  injury 
to  the  subject,  as  that  the  vagueness  and  generality  of  the  title  in 
such  case  might  avoid  the  patent.  But,  in  the  present  case,  no  such 
evidence  was  given,  nor  was  the  existence  of  fraud  suggested :  but  the 
patent  has  been  held  void  upon  the  mere  ground  of  the  title  being 
so  large  as  to  be  capable  of  comprising  a  different  invention  from 
that  which  is  described  in  the  specification,  and  from  no  other  cause. 

And  we  think  it  would  be  unsafe,  without  express  authorities  to 
the  point,  to  lay  down  the  rule  in  terms  so  large  as  it  appears  to 
have  been  adopted  by  the  *Gourt  below ;  for  that  it  would  endanger  [  *1065  ] 
the  validity  of  very  many  patents  which  have  hitherto  been  held 
free  from  exception,  if  every  patent  must  be  held  to  be  void  simply 
on  the  ground  that  its  title  was  conceived  in  such  terms  as  to  be 
capable  of  comprising  some  other  invention  besides  that  contained 
in  the  specification,  in  the  absence,  at  the  same  time,  of  any  proof 
of  intention  of  committing  a  fraud  on  the  Crown  or  of  deceiving  or 
misleading  the  public.  It  would,  in  many  cases,  require  extreme 
accuracy,  and  nearly  as  much  consideration  as  is  necessary  for  draw- 
ing the  specification,  to  frame  a  title  for  the  patent  which  should  be 
perfectly  secure  against  ingenious  objections  to  its  latitude  and  extent. 

The  cases  principally  discussed  and  relied  on  below  were  those 
of  Lord  Cochrane  v.  Smethurat  (i),  and  Jesaop's  case,  cited  from  the 
argument  in  Botdton  v.  BtUl  (2).  If  the  former  were  to  be  con- 
sidered as  having  the  authority  of  a  case  which  had  been  discussed 
folly  in  the  Court  above  and  had  received  a  determination  there, 
it  would  at  least  be  open  to  the  observation  that  the  extreme 
generality  of  the  title  far  exceeds  that  which  is  now  under  considera- 
tion :  but  that  case  never  was  moved  in  the  Court  of  King's  Bench  ; 
and  it  is  impossible  not  to  see,  from  the  other  objections  taken  at 
Nisi  Prius  to  the  patent,  some  of  which  were  unanswerable,  that  it 
would  have  been  useless  to  have  carried  the  case  farther.  The 
authority  of  that  case  cannot,  therefore,  be  rated  higher  than  that 
of  the  opinion  of  the  learned  Judge  who  tried  the  cause.  And,  as 
to  Jessop's  case  (2)  as  cited  by  Bullbb,  J.  in  his  judgment  in  the 
case  of  Botdton  v.  BvU  (s),  it  appears  to  differ  widely  from  the 

(1)  18  B.  B.  761  (1  Stark.  N.  P.  C.  (2)  3  B.  B.  439  (2  H.  Bl.  476,  489). 

205).  (3)  3  B.  B.  439  (2  H.  Bl.  489). 
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Cook  ^present.  The  patent  in  that  case,  so  far  as  the  facte  are  to  be 
pjBABCB.  collected  from  the  report,  was  taken  out  for  ''  a  watch."  Now  a 
[  *1066  ]  watch  does,  in  its  primary  sense,  import  an  entire  and  indivisible 
article ;  whereas  a  patent  for  improvements  in  carriages  is  any  thing 
but  a  definite  and  precise  thing.  When,  therefore,  it  appeared,  by 
the  specification  or  otherwise,  that  the  invention  was,  in  fact, 
limited  to  an  improvement  or  addition  to  a  watch  only,  this  was 
not  a  case  where  the  title  was  simply  too  vagae  and  general,  bnt 
where  the  title  of  the  patent  claimed  a  precise  invention  larger  and 
more  extensive  than  the  invention  itself ;  that  is,  it  was  a  case  of 
direct  variance  from  the  title  of  the  patent. 

We  think  therefore  that,  as,  in  the  present  case,  no  more  is 
objected  than  mere  vagueness  and  generality  in  the  title  of  the 
patent,  without  any  evidence  leading  to  the  inference  of  fraud  upon 
the  Grown  or  prejudice  to  the  public,  enough  has  not  been  shown 
to  avoid  the  patent :  a  conclusion  which  coincides  in  substance  with 
the  determination  of  the  Gourt  of  Exchequer  in  the  case  of  NeUson 
V.  Harford  (i). 

And,  although  the  finding  of  the  facts  under  the  6th  issue 
authorises  a  verdict  to  be  entered  for  the  plaintiff  thereon,  yet,  as. 
for  the  reasons  above  given,  we  think  that  issue  is  raised  on  a  plea 
which  discloses  no  answer  to  the  declaration,  there  must  upon  the 
whole  record  be  a  judgment  for  the  plaintiff,  non  obstante  veredicto 
on  that  issue. 

Judgment  for  defendants  reversed. 
Judgment  for  plaintiff f  non  obstante  veredicto* 

(1)  8  M.  &  W.  606,  826  [and  more  raise  that  objection   upon  the  UBue 

fully  in  1  W.  P.  G.  295.    The  follow-  raised  upon  the  4th  plea,  and  probablj 

ing  is  an  extract  from  the  judgment  it  was.    But  we  have  already  intimated 

of  the  CoUBT,  which  was  delivered  by  in  the  course  of  the  argument  that  we 

Parke,  B.  :  ''There  is  another  point  thought  the  objection  was  not  well 

which   I    need    only  notice  shortly,  founded.    The  title  of  the  patent  is 

which  was   made    by   the  Atttyniey-  for  the  improved  application  of   air. 

General  as  to  the  title  of  the  patent.  Though    that    is     ambiguous,   it    is 

He  contended  that  the  title  of  the  sufficiently  explained  by  the  spedfica- 

patent  was  itself  defective,  and  did  tion  and  ib  not  at  variance  with  it,  as 

not  agree  with  the  invention,  and  he  was  the  case  in  Sex  v.  TfAefler,*'  20 

insisted  also  that  it  was  competent  to  B.  B.  465  (2  B.  &  Aid.  345).— A.  C] 
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GLADMAN  v.  PLUMER.  »»«. 

iViw.  8.  26. 
(16L.  J.  aB.  7&-80;S.  0.  lOJur.  109.)  U^ 

Mortgage — Landlord  and  tenant — Attornment — Eeplevin.  t  ^^  1 

The  defendant,  a  mortgagee,  avowed  for  rent  due  to  him  from  the 
plaintiff,  by  virtue  of  a  certain  demise  to  him  for  two  years,  ending  on  the 
29th  of  September,  1842.  It  appeared  that  the  plaintiff  was  tenant  of  the 
mortgagor,  and  that  he  with  other  tenants  subsequently  to  the  mortgage, 
on  the  14th  "^of  October,  1842,  attorned  to  the  defendant  Opposite  the  [  *80  ] 
plaintiff's  name  in  the  instrument  of  attornment  was  entered  '*Bent  551., 
from  Michaelmas,  1840"  :  Held,  that  the  avowry  was  well  supported. 

Bbplbvin.  Avowry,  that  the  defendant  well  avows,  &c.,  because 
the  plaintiff  for  the  space  of  two  years  next  before  and  ending  on 
the  29th  of  September,  1842,  held  and  enjoyed  the  premises  as 
tenant  thereof  to  the  defendant,  by  virtue  of  a  certain  demise  to 
him,  the  plaintiff  thereof,  theretofore  made,  at  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  payable  yearly  on  the  29th  of  September 
in  every  year,  and  because  llOZ.  for  two  years'  rent  were  in  arrear, 
the  defendant  well  avows,  &c. 

Pleas  in  bar — first,  non  tenvit ;  second,  Hens  in  arrier. 

At  the  trial,  before  Wightman,  J.,  at  the  sittings  after  Easter 
Term,  1844,  it  appeared  that  Mrs.  Williamson,  being  seised  in  fee 
of  the  premises,  on  the  16th  of  October,  1829,  granted  a  term  of 
1,000  years  to  the  defendant  for  securing  1,000{.  and  interest.  In 
February,  1889,  the  interest  being  in  arrear,  the  defendant  served 
the  plaintiff  and  other  tenants  of  the  property  with  a  written  notice 
of  the  mortgage,  requiring  the  plaintiff  to  pay  all  arrears  of  rent 
then  due,  and  the  rent  thereafter  to  become  due,  to  the  defendant. 
An  instrument  in  writing,  dated  the  14th  of  October,  1842,  was 
afterwards  drawn  up,  by  which  several  of  the  tenants,  and  the 
plaintiff  amongst  the  rest,  declared  that  they  ''  attorned  tenants 
to  the  said  John  Plumer,  for  such  parts  of  the  hereditaments 
and  premises  as  are  in  our  respective  occupation  or  holding,  and  do 
agree  to  pay  over  the  several  rents  set  opposite  our  respective  names, 
for  the  same,  to  the  said  J.  Plumer."  Opposite  the  defendant's 
signature  was  added,  in  his  own  handwriting,  the  words  "Bent 
56Z.,  from  Michaelmas,  1840."  The  distress  was  taken  after  the 
attornment.  It.  was  objected  that  the  attornment  did  not  support 
the  avowry.  The  learned  Judge  directed  a  verdict  for  the 
defendant,  reserving  leave  for  the  plaintiff  to  move  to  enter  a 
verdict  for  4Z. 

Jervis  having  obtained  a  rule  nisi  accordingly. 
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Gljldman  Peacock  showed  cause  : 

V. 

Plumeb.  The  defendant  was  clearly  entitled  to  distrain  in  this  case.    It 

will  be  said  that  there  was  no  evidence  as  to  the  time  when  the 
plaintiff's  tenancy  commenced,  and  that  the  mortgagee  was  not  in 
a  position  to  treat  the  plaintiff  as  his  tenant :  Pope  v.  Bt^t  (i), 
Evans  v.  EUiot  (2).  But  the  mortgagee  is  legally  assignee  of  the 
reversion  ;  and  in  this  case  there  is  a  distinct  attornment,  in  which 
the  plaintiff  consents  to  hold  the  premises  as  the  tenant  of  the 
defendant  for  the  very  period  for  which  the  distress  was  taken. 
Were  it  not  for  that  attornment,  the  present  defendant  might  have 
brought  ejectment  and  recovered  possession. 

(OoLBBiDOB,  J. :  This  seems  very  much  a  question  of  the 
construction  of  the  attornment  itself.) 

Yes  :  it  is  competent  to  a  party  to  take  a  lease  commencing  from  a 
period  prior  to  its  execution. 

Jervis  and  Lush,  contra : 

It  may  be  true  that,  a  party  may  render  himself  liable  to  an  action 
on  a  lease  for  rent  accruing  due  for  a  by-gone  period,  and  such  a 
lease  may  be  good  by  estoppel ;  but  the  question  is,  whether  such  a 
rent  can  be  the  subject  of  a  distress.  The  defendant  must  make 
out  his  avowry  ;  and  it  is  clear  that  the  tenancy  did  not  begin  till 
October,  1842.  This  is  the  common  form  of  avowry  given  by  the 
statute  11  Geo.  II.  c.  19 ;  but  it  supposes  the  relation  of  landlord 
and  tenant.  The  attornment  is  not  an  admission  of  a  prior  tenancy, 
but  an  agreement  to  pay  rent  from  a  stated  time.  Evans  v.  EUiot 
is  conclusive  against  the  right  of  the  defendant  to  distrain. 

Cur.  adv.  vtdL 

On  a  subsequent  day, 

LoBD  Demman,  Gh.  J.  : 

We  think  that  the  attornment  which  was  put  in  evidence  in  this 
case  sufficiently  made  out  this  allegation  in  the  defendant's  avowry, 
that  the  plaintiff  had  been  the  defendant's  tenant  for  the  two  years 
ending  on  the  29th  of  September,  1842,  and  that  the  rule  mnsi 
therefore  be  discharged. 

Rule  discharged. 

(1)  32  B.  B.  665  (9  B.  &  0.  245 ;  (2)  48  B.  B.  520  (9  Ad.  4k  EL  942 ; 

8.  a  7  L.  J.  K.  B.  246).  8.  C.B  Jj.  J.  (N.  a)  a  B.  51). 
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IN    THE    COURT    OF    COMMON    PLEAS. 

NEEDHAM  v.  BOWLING  (1).  i846. 

(15L.J.C.P.9.)  ^*- 

Slander — ^Words  not  actionable — ^Privilege  of  counsel.  [  ^  ] 

A  party  in  a  matter  before  this  Court  had  kept  a  sum  of  money  which, 
by  his  contract,  he  ought  not  to  have  kept:  counsel,  in  reference  to  this 
matter,  used  the  lang^uage,  ''This  gentleman  has  defrauded  us,"  and  was 
interrupted  by  the  Coubt  before  he  had  finished  his  sentence :  Held,  first, 
that  the  words  were  not  actionable ;  secondly,  that  they  were  not  irrelevant 
to  the  matter  before  the  Court. 

Slandeb.  The  declaration  recited  that  the  defendant  was  a 
Serjeant-at-law,  and  that  in  an  action  broaght  by  one  Bristowe 
against  the  now  plaintiff,  Bristowe  had  obtained  judgment  against 
the  now  plaintiff  for  22,000Z.,  which  was  still  due,  and  that  the  said 
Bristowe  had  also  brought  an  action  against  the  now  plaintiff  for  an 
alleged  malicious  arrest,  and  that  a  rule  to  discontinue  this  action 
had  been  obtained  upon  payment  of  costs  to  the  now  plaintiff,  and 
that  a  rule  nisi  had  been  obtained  by  the  said  Bristowe  to  set  off 
the  said  last-mentioned  costs  against  the  costs  in  the  previous 
action,  and  that  the  Goubt  discharged  this  rule,  and  that  thereupon 
counsel  on  behalf  of  the  plaintiff  applied  for  the  costs  of  the  rule, 
and  that  thereupon  the  defendant,  going  beyond  his  instructions,  in 
the  hearing  of  this  Court  published  the  following  defamatory 
words  :  **  Taking  it  into  view  that  this  gentleman  (meaning  the  now 
plaintiff)  has  defrauded  us  (meaning  the  said  Samuel  Ellis  Bristowe) 
of  this  large  sum  (meaning  the  said  sum  of  22,0(X)Z.)."  By  means 
of  the  committing  of  which  said  grievance,  &c. 

Plea — Not  guilty. 

The  cause  was  tried,  in  Middlesex,  before  Tindal,  Ch.  J.,  when  it 
appeared,  as  set  out  in  the  declaration,  that  Serjeant  Bowling, 
acting  as  counsel  for  Bristowe,  and  opposing  an  application  for 
costs  made  on  behalf  of  the  now  plaintiff  against  Bristowe,  had 
commenced  a  sentence  with  the  words  mentioned  in  the  declara- 
tion. Before  the  sentence  was  completed  he  was  interrupted  by 
the  Goubt,  which  refused  the  application  for  costs.  It  appeared 
also  that  the  money  for  which  Bristowe  had  obtained  judgment 
against  the  now  plaintiff,  had  never  been  paid.  Upon  these 
facts  TiNDAL,  Gh.  J.  nonsuited  the  plaintiff.  Application  was 
now  made  by  the  plaintiff  in  person,  to  set  aside  this  nonsuit, 
who    cited   and    distinguished    Hodgson    v.    Scarlett  (2),   on    the 

(1)  Munster  v.  Lamb  (1883)  11  Q.  B.  (2)  19  E.  B.  301  (1  B.  &  Aid.  232). 

Div.  588. 
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Nbbdham     ground  that  in  that  case  the  words  were  pertinent  to  the  matter 
DowLwo.     ii^  iss^e- 

TiNDAL,  Ch.  J.  : 

This  was  not  an  action  for  words  written,  bat  for  words  spoken ; 
and  an  action  will  not  in  such  case  lie,  unless  the  offence  imputed 
is  such  as  would  be  the  subject  of  an  indictment.  These  words  are 
not  of  such  a  description,  and  they  must  be  construed  in  reference 
to  the  subject-matter  of  the  conversation.  There  was  a  question 
before  the  Court  of  setting  off  the  costs  in  a  cross-action,  and  the 
meaning  of  the  words  was,  that  the  party  had  not  kept  his  contract. 
I  think,  therefore,  that  the  nonsuit  was  right 

COLTMAN,  J.  : 

I  am  of  the  same  opinion.  These  words  would  not  have  been 
actionable,  even  if  spoken  by  a  by-stander.  They  were  spoken  with 
reference  to  a  party  having  kept  a  sum  of  money,  which,  according 
to  his  contract,  he  ought  not  to  have  kept,  and  they  did  not, 
therefore,  impute  any  indictable  fraud. 

Maulb,  J.  : 

I  am  of  the  same  opinion,  both  on  the  ground  which  has  been 
stated  by  my  brothers,  and  also  because  the  words  were  not 
irrelevant  to  the  matter  before  the  Court,  the  party  having  kept  a 
sum  which  he  ought  not  to  have  kept. 

Eblb,  J.  concurred. 

Rvle  refused. 
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MAGISTRATES'    CASES. 


REG.  V.  The  RECORDER  or  KING'S  LYNN  (1).  i»*«. 

(16  L.  J.  M.  C.  93—96;  S.  C.  3  Dowl.  &  L.  725.)  «L 

Poor  law— Order  of  removal — ^Adjudication — Evidence— JtirisdiotioD.  "^'*''  Omrt, 

An  order  of  removal  was  in  the  following  form :   '*  Borough  of  L.    On  [  '^  ] 

the  complaint  of  the  churchwardens,  &c.  of  the  parish  of  M.,  in  the  borough 
of  L.  aforesaid,  unto  us,  whose  names  and  seals  are  hereunto  set,  two  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  borough,  that  S.  W. 
(the  pauper],  &c.  now  inhabit  in  the  said  parish  of  M.,  not  having  gained  a 
legal  settlement,  and  are  now  actually  chargeable  to  the  said  parish :  we, 
the  said  justices,  upon  due  proof  made  thereof,  as  well  on  the  examination 
of  the  said  S.  W.,  upon  oath,  as  otherwise,  and  likewise,  upon  due  considera- 
tion had  of  the  premises,  do  adjudge  the  same  to  be  true ;  and  we  do 
likewise  adjudge  that  the  lawful  settlement  of  the  said  S.  W.  is  in  the 
township  of  B.  &c.'*  **  Given  under  our  hands  and  seals,  this  18th  day  of 
August,  1845 :  "  Held,  first,  that  it  sufficiently  appeared  that  the  adjudica- 
tion as  to  the  settlement  was  made  upon  proper  evidence ;  secondly,  that 
the  words,  *'  as  otherwise,"  did  not  import  that  evidence  not  upon  oath 
had  been  received  by  the  justices;  thirdly,  that  it  sufficiently  appeared 
that  the  order  was  made  by  the  justices  within  their  jurisdiction. 

A  BULB  had  been  obtained,  calling  apon  the  recorder  of  the 
borough  of  King's  Lynn,  in  the  county  of  Norfolk,  to  show  cause 
why  a  writ  of  certiorari  should  not  issue,  directed  to  him,  to  remove 
into  this  Court  the  following  order  of  removal,  under  the  hands  and 
seals  of  two  of  the  justices  of  the  peace  for  the  said  borough,  and 
also  an  order  of  Sessions,  made  at  the  Quarter  Sessions,  held  in  and 
for  the  said  borough,  on  the  20th  of  October  last,  on  an  appeal  by 
the  township  of  Bowling,  against  the  said  order  of  justices,  whereby 
such  order  was  confirmed  with  costs. 

The  order  appealed  against  was  in  the  following  form  : 

Upon  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the 
parish  of  St.  Margaret,  in  the  borough 
of  King's  Lynn  aforesaid,  unto  us,  whose  hands  and  seals  are  here- 
unto set,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  borough  (one  whereof  is  of  the  quorum),  that  Sarah  Wray, 
widow,  and  her  six  children,  by  her  late  husband  Eobert  Wray 
♦(that  is  to  say)  Eobert,  aged  about  twelve  years,  John,  aged  about  [  •w  j 
ten  years,  Mary  Ann,  aged  about  six,  Elizabeth,  aged  about  four 
years,  Christiana,  aged  about  two  years,  and  Sarah  Ann,  aged  about 
seven  weeks,  now  inhabit  in  the  parish  of  St.  Margaret,  not  having 

(1)  This  and  the  following  case  are  generally  cited  from  the  Law  Jounial 
also  reported  in  3  Dowl.  &  L.,  but  are     report. 


*  Borough  of  King's  Lynn, 

in  the 

County  of  Norfolk. 
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Bbo.  gained  a  legal  settlement  there,  and  that  the  said  Sarah  Wray  and 
The  her  said  children  are  now  actually  chargeable  to  the  said  parish  of 
KiNo^LYra.  ^**  Mfl-rgaret :  we,  the  said  justices,  upon  due  proof  made  thereof, 
as  well  upon  the  examination  of  the  said  Sarah  Wray,  of  Sarah 
Harrison,  and  James  Hubbard,  upon  oath,  as  otherwise,  and  like- 
wise upon  due  consideration  had  of  the  premises,  do  adjudge  the 
same  to  be  true :  and  we  do  hkewise  adjudge  that  the  lawful  settle- 
ment of  them,  the  said  Sarah  Wray  and  her  said  children,  is  in  the 
township  of  Bowling,  in  the  parish  of  Bradford,  in  the  county  of 
York.  We  do  therefore  require  you,  the  said  churchwardens  and 
overseers  of  the  poor  of  the  said  parish  of  St.  Margaret,  or  some  or 
one  of  you,  to  convey  the  said  Sarah  Wray  and  her  said  children 
from  and  out  of  your  said  parish  of  St.  Margaret  to  the  said  town- 
ship of  Bowling,  and  to  deliver  them  to  the  churchwardens  and 
overseers  of  the  poor  there,  or  to  some  or  one  of  them,  together 
with  this  our  order,  or  a  true  copy  thereof,  at  the  same  time  showing 
to  them  the  original.  And  we  do  hereby  require  you,  the  said 
churchwardens  and  overseers  of  the  poor  of  the  said  township  of 
Bowling,  to  receive  and  provide  for  them  as  inhabitants  of  your 
township.  Given  under  our  hands  and  seals,  this  18th  day  of 
August,  in  the  year  of  our  Lord  1845. 

'*  BOBERT  PiTCHBR,  MayOr    (L.S.) 

"John  Waytb  (l.s.)" 

The  rule  was  granted  upon  the  following  grounds :  First,  that  it 
is  not  stated  that  the  justices  were  acting  within  their  jurisdiction 
when  they  made  the  order ;  second,  that  the  justices  appear  to  have 
received  evidence  otherwise  than  upon  oath ;  third,  that  it  does  not 
appear  that  the  adjudication  or  inquiry  into  the  place  of  settlement 
of  the  pauper  proceeded  upon  any  proper  evidence. 

Palmer  now  showed  cause : 

First,  the  venue  is  stated  in  the  margin  as  the  "borough  of 
King's  Lynn,'*  and  there  is  no  ambiguity  raised  on  the  face  of  the 
order  as  to  the  county  to  which  reference  is  made  in  the  body  of  it, 
or  to  which  the  removal  is  ordered  to  be  made.  Then  the  justices 
who  made  the  order,  are  stated  to  be  "  two  of  her  Majesty's  justices 
in  and  for  the  said  borough,"  and  these  same  words  have  been  held 
to  be  sufficient  to  show  jurisdiction :  Reg.  v.  Casterton  (i). 

(GoLEBiDOB,  J. :  As  I  understand  the  objection,  it  is  not  that  the 
(1)  6  Q.  B.  607;  8.  C.  14  L.  J.  M.  C.  6. 
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justices  are  not  described  as  justices  of  the  borough,  but  that  they  Rxo. 
are  not  shown  to  have  been  acting  within  their  jurisdiction  when  th'^ 
they  made  the  order.)  I'^J^l^Z 

It  must  be  presumed  from  the  97hole  of  the  order,  that  they  made 
it  in  the  borough.  Secondly,  the  words  of  the  adjudication  are: 
"  We,  the  said  justices,  upon  due  proof  thereof,  as  well  on  the 
examination  of  the  said,  &c.,  upon  oath,  as  otherwise,  and  upon  due 
consideration  had  of  the  premises."  An  order  which  professes  to  be 
made  ''  on  due  examination  "  is  good.  Every  reasonable  intend- 
ment is  to  be  made  in  favour  of  an  order  of  justices :  Rex  v.  The 
Aire  and  C alder  Navigation  (i).  Rex  v.  Bagworth  (2)  is  precisely  in 
point ;  there  the  words  were, ''  upon  examination  of  the  premises 
upon  oath  and  other  circumstances." 
# 
(CoLEBiDOE,  J.  referred  to  Rex  v.  Luffe  (a),  where  the  words  "  as 
otherwise  "  were  held  sufficient.) 

As  to  the  third  objection,  the  order  must  be  read  altogether,  and  it 
then  will  appear  that  the  justices  adjudicated  as  to  all  the  matters 
before  them  upon  the  same  evidence.    *    *    * 

Dundas  and  Metcalf,  in  support  of  the  rule :  [  95  ] 

The  question  here  is  not  whether  the  justices  were  justices  of 
the  borough,  or  whether,  being  justices  of  the  borough,  they  have 
described  themselves  as  such  in  the  order, — but  whether,  at  the 
time  when  they  made  the  order,  they  appear  to  have  been  acting 
within  their  jurisdiction.  For  all  that  appears  to  the  contrary  on 
the  face  of  this  order,  the  justices  may  have  received  the  complaint 
within  the  borough  and  gone  out  of  the  borough  to  make  the 
order.  *  *  In  indictments  it  is  necessary  to  state  in  the 
caption  the  county,  either  directly  or  by  reference  to  the  marginal 
venue :  Child's  case  (4),  Ludlow's  case  (6),  Hamond  v.  Reg,  (6). 

Secondly,  the  words  "  as  otherwise  "  must  refer  to  evidence  of  a 
different  kind  from  the  examination  on  oath  which  is  particularly 
mentioned,  and  which,  it  is  to  be  observed,  was  evidence  upon 
which  it  was  competent  for  the  justices  to  act ;  whereas,  in  Rex 
V.  Luffe,  the  wife's  evidence  being  inadmissible,  in  order  to  support 
the  adjudication  a  presumption  was  made  that  the  other  evidence 

(1)  IE.  R.  579  (2  T.  R.  666).  (4)  Cro.  EHz.  606. 

(2)  Cald.  S.  C.  179.  (5)  lb,  738. 

(3)  9  R,  B.  406  (8  East,  193).  (6)  lb.  751. 
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Bbo.         was  such  as  the  jastices  could  properly  receive.  Reg.  v.  The  Justices 

Thb         of  Btbckinghamshire  (i)  seems,  however,  to  be  opposed  to  that  case  ; 

Iwo^^iw   *^®^®  *^®  words  were,  "  having  heard  the  evidence  of  such  woman 

upon  oath,  and  such  other  evidence  as  she  has  produced,"  and  it 

was  held  that  the  other  evidence  did  not  appear  to  have  been  given 

upon  oath. 

(GoLEBiDOE,  J. :  Rex  V.  Lufe  has  always  been  considered  as  good 
law,  and  the  rest  of  the  Court  concurred  in  Lord  Ellenbobou6h*s 
judgment ;  the  point,  too,  was  absolutely  necessary  to  the  decision 
of  the  case.  If  that  case  had  been  brought  under  my  brother 
Wightman's  notice,  I  do  not  think  he  would  have  decided  against  it.) 

In  Rex  V.  Bagworth  this  question  was  not  raised.  Thirdly,  this  is  a 
mere  question  of  construction  of  the  document,  whether  the  justices 
can  be  said  to  have  adjudicated  the  settlement  on  any  evidence 
whatever. 

(GoLBBiDOB,  J. :  Is  not  this  adjudication  in  the  ordinary  form?) 

{CarroWf  amicus  Curia,  stated  that,  in  Reg.  v.  Rotherham  (s),  the 
same  objection  was  raised ;  and  Lord  Dbnman  said  that  the  Court 
would  not  overrule  the  practice  of  so  many  years.) 

No  intendment  should  be  made  one  way  or  the  other:  Rex  v. 
Stepney  (3). 

COLEBIDOB,  J. : 

I  think  this  rule  ought  to  be  made  absolute.  With  regard  to  the 
last  two  points,  I  feel  myself  concluded  by  the  authorities  that  have 
been  cited.  Taking  the  third  ground  of  objection  first,  it  appears 
that  the  very  same  question  was  raised  in  Reg.  v.  Rotherham,  and 
there  overruled  by  the  full  Court.  It  is  said,  however,  that  the 
point  was  not  much  pressed  in  argument ;  but  I  do  not  think  it  is 
likely  it  would  have  been  given  up  by  the  counsel  unless  he  had  felt 
[  *96  ]  that  it  was  ^untenable :  and,  besides,  in  the  course  of  the  argument, 
two  of  the  members  of  the  Court  observed,  that  the  form  in 
Archbold's  Poor  Law,  (p.  618,  2nd  ed.)  does  not  contain  any  greater 
particularity  on  this  head.  Without,  however,  expressing  any 
opinion  as  to  the  weight  of  argument  to  be  derived  from  the  form 
adopted  in  the  precedents,  it  may  be  observed,  that  the  same  view 

(1)  14  L.  J.  M.  0.  45.  M.  C.  17. 

(2)  3  Q.   B.  776;    S.   0.  12  L.  J.  (3)  Burr.  8,  C.  23. 
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is  taken  in  Bum's  Justice,  edited  by  D'Oyly  and  Williams  (vol.  4,  Rao. 
p.  1158),  which  is  a  book  entitled  to  great  consideration ;  and  I  see  thk 
in  the  judgment  subsequently  delivered  by  Lord  Dbnman,  in  the  j^^sLmi. 
same  case  of  Reg.  v.  Rotherham^  it  is  said  that  the  Court  gave  a 
sufficient  answer  to  the  observations  made  in  the  course  of  the 
argument,  and  that  they  considered  the  form  of  the  order  unexcep- 
tionable, and  that  they  would  not,  on  slight  grounds,  overturn  a 
form  of  proceeding  so  long  established.  As  to  the  second  point, 
unless  this  case  can  be  distinguished  from  that  of  Rex  v.  Luffe^  I 
should  abide  by  that  decision ;  but  then  Reg.  v.  The  Justices  of 
Buckinghamshire  was  cited  as  having  modified  that  decision.  It  is 
clear,  however,  that,  if  the  former  case  had  been  brought  under  the 
attention  of  my  brother  Wightman,  he  would  not  have  decided  the 
latter  case  as  he  did.  Mr,  Metcalf  said  the  two  cases  might  be 
distinguished  on  the  ground  that  here  the  evidence  of  the  witnesses 
who  are  specified,  being  legal  evidence,  the  words,  "  as  otherwise," 
must  necessarily  mean  evidence  other  than  upon  oath  ;  whereas,  in 
Rex  V.  Luffe^  the  evidence  of  the  wife  being  inadmissible  to  prove 
non-access,  the  presumption  would  be  that  the  magistrates  acted 
upon  other  legal  evidence :  but  it  seems  to  me  that  such  a  distinction 
ought  not  to  prevail,  for  it  is  clear  that,  in  the  case  cited,  the 
magistrates  thought  that  the  wife's  evidence  was  proper  evidence  as 
to  the  point  of  inquiry ;  and,  therefore,  that  case  is  a  direct  authority 
for  the  present.  I  do  not,  therefore,  see  that  there  is  the  least 
reason  for  distinguishing  this  case  from  that  of  Rex  v.  Luffe.  That 
brings  me  to  the  first,  and  only  remaining  head  of  objection,  and  I 
may  say,  in  passing,  that  this  seems  to  me  to  be  the  ordinary  form 
of  order  used  from  time  immemorial.  The  main  point  relied  on  is, 
that  it  contains  no  statement  of  the  place  where,  as  well  as  the  time 
when,  the  order  was  made.  But  if  the  full  Court  have  felt  loth  to 
set  aside  an  order  made  according  to  forms  long  in  use,  of  course, 
I,  sitting  alone  in  this  Court,  should  feel  still  more  reluctant  to 
depart  from  those  forms.  Now,  let  us  look  at  the  order,  and  for  the 
sake  of  the  argument,  I  will  take  the  statement  to  be  merely  this — 
'^  The  churchwardens  and  overseers  of  the  parish  of  St.  Margaret, 
King's  Lynn,  making  a  complaint  to  us,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  borough,  that,"  &c.  No  one  can 
doubt  that  this  is  a  sufficient  averment  that  the  justices  were  two 
justices  of  the  borough,  and  that  the  complaint  was  made  to  them 
within  the  borough.  Now,  it  is  said,  that  we  are  to  make  intend- 
ment neither  for  nor  against  the  order ;  to  which  I  agree.     The 
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Bbo.        order  then  goes  on  to  say  that ''  we,  upon  due  proof  made  thereof. 

Thb  as  well  on  the  examination  of  the  said  persona  (naming  them)  on 
KiKo^^nnr  0^^^'  ^^  otherwise,  and  on  consideration  of  the  premises,  do  adjudge 
the  same  to  be  tme,  and  do  adjudge,"  &c.  And  the  argument  is, 
that  there  is  nothing  on  the  face  of  the  order  inconsistent  with  the 
assumption  that  the  justices  received  the  complaint  within  the 
borough,  and  then  went  out  of  the  borough  to  make  the  order,  but, 
as  it  seems  to  me,  that  would  be  making  an  intendment  against 
the  order.  If  no  intendment  at  all  is  made,  it  must  be  clear  to 
everybody  that  the  justices  made  the  order  in  the  same  place 
where  they  received  the  complaint.  But  then  Mr.  Dvndiu  relies 
on  the  fact,  that  it  is  not  stated  at  the  foot  of  the  order  that  it 
was  given  under  the  hands  and  seals  of  the  justices  within  the 
borough ;  but  I  should  rather  imagine,  from  the  silence  on  this 
point,  nothing  being  said  as  to  the  place  where  the  signing  and 
sealing  took  place,  that  the  natural  inference  is,  that  the  whole 
was  done  at  the  same  time  and  place.  The  rule,  therefore,  must 
be  discharged,  and,  as  the  order  follows  the  form  commonly  used, 

it  should  be  with  costs. 

Bide  discharged,  accordingly. 


1846.  EEG.   V.  The  JUSTICES  op  MIDDLESEX   (ST. 

^'-  PANCRAS  V.   ST.   JOHN,   HACKNEY). 

BaU  Court.     (15  ^^  j^  j^^  q_  100—102  ;  S.  C.  3  Dowl.  &  L.  745 ;  2  N.  S.  C.  341 ;  10  Jur.  494.) 
[  100  ] 

Order  of  removal — Appeal — Variance— Jurifidiction, 

An  order  of  removal  was  made  by  A.  B.  and  Josiah  Wilson,  and  a 
duplicate  copy  served,  in  which  the  name  of  the  latter  justice  was  Ulegiblj 
written.  In  the  copy  of  the  examinations  sent  with  the  order  the  names 
of  both  justices  were  clearly  written.  A  petition  of  appeal  was  presented 
against  tiie  order,  describing  it  as  made  by  A.  B.  and  Jonah  Walters,  and 
the  appeal  was  entered  as  against  an  order  made  by  A.  B.  and  John 
Walter;  notice  of  appeal  was  also  sent  describing  it  in  the  same  way.  At 
the  Sessions  the  original  order  was  produced,  and  the  Sessions  <ii«mMMwd 
the  appeal,  on  the  ground  that  there  was  no  order  in  existence  against 
which  it  was  entered :  Held,  that  if  the  Sessions  were  of  opinion  that  the 
appeal  was  meant  to  be  entered  against  the  real  order,  they  would  have 
jurisdiction,  and  a  mandamtiB  was  issued  to  compel  them  to  enter 
continuances  and  hear  the  appeal. 

A  RULE  had  been  obtained  calling  upon  the  justices  of  the  peace 

for  the  county  of  Middlesex,  to  show  cause  why  a  writ  of  mandamui 

[  *ioi  ]      should  not  issue,  directed  to  *them,  commanding  them  to  enter 

continuances  and  hear  an  appeal  by  the  churchwardens  and  otw- 

seers  of  the  poor  of  the  parish  of  St.  Pancras,  against  an  order 
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under  the  hands  and  seals  of  two  of  the  justices  of  the  said  county,        bio. 
bearing  date  the  5th  of  February,  1845,  whereby  Ann,  the  wife        xhb 
of  Joseph  Robins,  and  her  three  children,  were  removed  from  the    ^Sdlibwl 
parish  of  St.  John,  Hackney,  to  the  parish  of  St.  Pancras. 

It  appeared  by  the  affidavits  that,  on  the  5th  of  February,  1845, 
an  order  was  made  by  William  Henry  Ashpitel  and  Josiah  Wilson, 
by  which  the  said  paupers  were  removed  from  St.  John,  Hackney, 
to  St.  Pancras,  and  on  the  18th  of  the  same  month  a  copy  of  the 
said  order,  and  of  the  examinations  on  which  it  was  founded,  was 
sen/Qd  on  the  parish  officers  of  St.  Pancras,  and  on  the  18th  of 
March  a  duplicate  copy  of  the  same  documents  was  also  sent.  (A 
copy  of  the  order  was  annexed  to  the  affidavits,  in  which  the  signa- 
ture of  the  second  justice  was  unintelligibly  written,  but  the  names 
of  the  two  justices  were  both  distinctly  written  in  the  heading 
and  jurats  of  the  examinations.)  A  petition  of  appeal  (according 
to  the  custom  of  the  Middlesex  Sessions)  was  presented,  in  which 
the  order  appealed  against  was  described  as  one  made  by  W.  H. 
Ashpitel  and  Jonah  Walters.  At  the  April  Sessions  an  appeal  was 
entered  upon  the  records  of  the  Sessions  against  an  order  made  by 
W.  H.  Ashpitel  and  John  Walter,  Esq. ;  and  on  the  80th  of  June, 
notice  of  appeal  was  given  by  the  appellant  parish,  against  an 
order  made  by  W.  H.  Ashpitel  and  John  Walter.  It  was  stated 
in  the  affidavit  that  the  clerk  of  the  peace,  on  the  petition  being 
presented,  finding  no  magistrate  in  the  commission  of  the  peace  of 
the  name  of  Jonah  Walters,  but  one  of  the  name  of  John  Walter, 
entered  the  appeal  in  the  latter  name,  supposing  it  to  be  a  mistake. 
On  the  appeal  coming  on  to  be  heard  at  the  Sessions,  the  Court  was 
of  opinion  that  they  could  not  hear  the  appeal,  as  there  was  no 
such  order  as  that  appealed  against,  and  accordingly  dismissed  the 
appeal. 

Montagu  Chambers  now  showed  cause : 

The  petition  and  notice  of  appeal  were  given  against  an  order 
which  did  not  exist,  solely  through  the  negligence  of  the  vestry 
clerk  of  the  appellant  parish.  Even  if  the  signature  was  not 
legible,  the  names  of  the  justices  who  made  the  order  were 
distinctly  stated  in  the  examinations  which  were  sent  with  the 
order.    *    *    * 

Crowder,  in  support  of  the  rule : 
The  sole  question  is,  whether  the  Sessions  ought  to  have  heard 
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rbo.        this  appeal.    There  can  be  no  doubt  that  the  appeal  which  was 

rp*'^         entered  was  against  this  order,  bat  through  the  very  great  difficulty 

juBTicBs  OF  of  deciphering  one  of  the  justices'  names,  a  mistake  was  made  in 

describing  the  order.    At  the  most,  it  cannot  be  said  to  be  a  vary 

gross  error. 

COLBBIDOE,  J. : 

I  think  the  rule  ought  to  be  made  absolute,  as  I  have  no  doubt 
at  all  upon  the  point.  The  Master  has  suggested  to  me,  that  the 
appellants  should  by  the  terms  of  the  rule  be  allowed  to  enter  an 
appeal  now  against  the  order  made  by  Josiah  Wilson.  That,  how- 
ever, appears  to  me  to  be  unnecessary ;  and  I  think  that  the  rule 
may  well  be  made  absolute  in  its  terms,  because,  in  my  opinion, 
the  Sessions  will  have  jurisdiction  to  hear  an  appeal  against  the 
real  order,  if  they  are  satisfied  that  such  order  has  in  fact  been 
[  *102  ]  made,  and  the  appeal  *entered  against  it,  though  a  mistake  has 
occurred  in  the  name.  Now,  the  first  point  is  not  disputed :  and 
the  second  is  merely  a  question  of  fact,  which  must  be  decided  by 
the  Sessions  on  looking  at  the  intention  of  the  parties ;  and  if  they 
find  that  the  order  was  issued  in  such  a  form  as  that  no  two  pereoDS 
could  agree  as  to  what  the  signature  was,  they  are  at  liberty  to 
come  to  the  conclusion,  that  the  appeal  was  meant  to  be  entered 
against  that  order,  and  in  such  case  they  will  have  jurisdiction  to 
hear  the  appeal. 

Rtde  abtobUe. 
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[1*] 


THEATRE  ROYAL,  DRURY  LANE,  v.   CHAPMAN.    i^s- 

'                                           ^                                                   June  2. 
(1  Car.  &  Kir.  14—19.)  

The  Company  of  Proprietors  of  Dniry  Lane  Theatre  (made  a  corporation  Zmdan* 
by  the  stat.  60  Geo.  m.  c.  ccxiv.,  loo.  and  pers.)  in  1836  leased  the  counters 
of  the  saloon  of  the  theatre  and  the  privilege  of  seUing  fruit,  &c.,  to 
Mrs.  M.  0.  for  seven  years.  She  died  in  1837,  and  her  son,  the  defendant, 
soon  after  applied  to  the  committee  of  the  theatre  to  become  tenant  on  the 
same  terms  as  the  lease,  and  they  accepted  him.  He  occupied  down  to 
January,  1843,  and  paid  rent  down  to  the  latter  part  of  1841 :  Held,  in  an 
action  for  use  and  occupation,  that  it  was  a  question  for  the  jury  whether 
the  defendant  had  occupied  as  assignee  of  the  lease  to  his  mother,  or  upon 
a  fresh  taking  upon  the  same  terms  as  the  lease,  and,  if  the  latter,  he  was 
liable  in  the  present  action:  and  held,  also,  that  he  would  be  so  liable, 
although  in  April,  1843,  he  and  his  brother  had  taken  out  letters  of 
administration  to  Mrs.  M.  0.  (therein  described  as  a  feme  covert  at  the  time 
of  her  death),  and  also  to  her  husband,  who  had  survived  her.  Held,  also, 
that  it  was  no  ground  for  reducing  the  damages,  that,  in  1841,  the  plaintiffs 
had  let  the  theatre  to  Mr.  M.  ** subject  to  the  rights*'  of  the  defendant, 
and  that  Mr.  M.  had  made  regulations  as  to  the  theatre  and  its  saloon 
which  caused  a  loss  of  profit  to  the  defendant,  unless  those  regulations  were 
made  by  the  authority  of  the  plaintiffs,  or  of  persons  acting  for  them  and  by 
their  authority. 

Debt  for  nse  and  occupation  *'  of  certain  rooms,  offices,  fires, 
fireplaces,  and  counters  in  the  Theatre  Royal,  Drury  Lane,  and  for 
the  liberty  and  privileges  of  selling  fruit,  tea,  coffee,  and  other 
refreshments,  and  books  of  the  plays  in  the  said  theatre."  Plea, 
Nunquam  indebitatus. 

It  was  opened  by  Knowlea,  for  the  plaintiffs,  that  the  plaintiffs 

were  incorporated  under  an  Act  of  Parliament,  (50  Geo.  III.  c.  ccxiv., 

loc.  and  pers.)  (i),  and  that  the  defendant  had  occupied  what  were 

called  the  fruit  offices  of  Drury  Lane  Theatre,  with  the  use  of  the 

counters  in  the  saloon  of  that  theatre,  and  the  privilege  of  selling 

fruit  and  refreshments  there,  for  which  he  was  to  pay  the  plaintiffs 

400Z.  a  year :  that,  on  the  1st  of  January,  1848,  a  balance  of  4502. 

was  due  for  a  year  and  a  half's  rent,  after  deducting  a  sum  of 

160Z.  which  had  been  paid.    The  defendant  intended  to  object  to 

(1)  In   the  case  of   The  Mayor  of  paid  rent.    And  in  the  case  of  The 

Stafford  v.    Till,   29  B.   E.    511   (12  Mayor  and  Burgesses  of  Carmarthen  y, 

Moore,  260),  which  was  an  action  for  Lewis,  6  Car.  &  P.  608,  it  was  held 

the  use  and  occupation  of  a  house  and  that  a  corporation   aggregate  might 

premises,  the  Court  of  Common  Fleas  maintain  assumpsit  for  the  use  and 

held    that    a    corporation    aggregate  occupation  of  tolls,  though  they  did 

might  maintain  assumpsit  for  use  and  not  grant  the  tolls  to  the  occupier  by 

occupation    where    the    tenant    has  any  instrument  under  their  common 

occupied  premises   under  them   and  seal. 
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TH84TBB     the  form  of  the  present  action  *on  the  ground  that  he  held  under 

DbubtLanb,  cl  lease,  and  also  to  object  that  the  business  in  the  saloon  of 

GHAncAK.     *^®  theatre  was  lessened  by  reason  of  the  lessee  of  the  theatre, 

[  •IS  ]       Mr.  Macready,  having  made  regulations  by  which  a  particular  class 

of  ladies  were  excluded  from  the  saloon. 

It  was  proved  by  Mr.  Dunn,  the  secretary  of  the  plaintiffs,  that 
the  defendant  had  occupied  the  counters  of  the  saloon  of  Drary 
Lane  Theatre,  and  what  were  called  the  fruit  offices,  from  the  year 
1887,  and  paid  a  rent  of  4001.  a  year,  to  the  1st  of  July,  1841 ;  but, 
in  answer  to  questions  put  by  Piatt,  for  the  defendant,  Mr.  Dunn 
said,  "  There  was  a  lease  of  the  same  property  and  privileges 
that  the  defendant  had  at  the  theatre.  This  lease  was  granted  to 
Mrs.  Mary  Chapman,  the  mother  of  the  defendant,  who  died  in  the 
month  of  January,  1887.  The  defendant  paid  the  rent  of  the  half- 
year  in  which  his  mother  died.  The  lease  is  not  expired  by  lapse 
of  time.  The  defendant,  soon  after  his  mother's  death,  applied  to 
the  committee  to  take  him  as  their  tenant,  on  the  same  terms  as 
the  lease,  and  they  accepted  him  "  (i). 

Piatt,  for  the  defendant : 
I  apprehend  that  the  lease  must  be  produced,  to  show  the  terms. 

WlOHTMAN,  J. : 

The  plaintiffs  must  produce  the  counterpart  of  the  lease.  The 
defendant  is  to  hold  on  the  same  terms  as  the  lease,  and  we  most 
see  what  these  terms  are. 

The  counterpart  of  the  lease  was  proved,  and  put  in.  It  was 
a  lease  dated  the  80th  July,  1886,  from  the  plaintiffs  to  Mary 
Chapman,  of  the  use  of  the  counters  of  the  saloon  of  the  theatre, 
and  the  exclusive  right  of  selling  fruit,  tea,  coffee,  and  such  other 
refreshments,  and  also  books  of  the  plays,  when  permitted  by  the 
[  •le  ]  authors,  as  have  been  usually  ^furnished  or  sold  in  the  theatre, 
and  the  liberty  of  using  certain  fireplaces,  for  seven  years. 

Piatt,  for  the  defendant : 

I  submit  that  the  present  action  cannot  be  maintained.  The 
defendant  came  in  at  the  death  of  his  mother  under  the  lease 
granted  to  her,  and  he  is  therefore  to  be  treated  as  the  assignee  of 

(1)  Mr.  Dunn  did  not  give  the  date  of  this  transaction* 
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the  lease,  and  the  plaintiffs'  remedy  mast  be  on  the  lease,  and  no      Thbatbc 
action  for  use  and  occupation  will  lie.  drubyLasioj 

CHAPMAir. 
WlOHTMAN,  J.  : 

The  capacity  in  which  the  defendant  held  is  one  of  the  questions 
which  I  shall  leave  to  the  jury. 

Piatt  addressed  the  jury  for  the  defendant : 
The  lease  to  Mrs.  Chapman  is  a  subsisting  lease,  and,  being  by 
deed,  it  cannot  be  got  rid  of  by  parol  or  by  any  thing  but  another 
deed,  and  the  whole  of  Mrs.  Chapman's  interest  in  the  property 
is  in  her  representatives.  I  shall  put  in  letters  of  administration 
to  Mrs.  Chapman  granted  to  the  defendant  and  his  brother 
Mr.  Frederick  Chapman;  and  they  therefore  have  all  their  mother's 
interest  in  the  property  till  the  lease  expires,  and  they  and  they 
alone  are  suable  on  the  lease,  which  is  by  deed,  and  not  in  an 
action  for  use  and  occupation.  But  even  conceding  that  the  action 
for  use  and  occupation  would  lie,  the  tenant  is  not  liable  if  the 
premises  are  rendered  valueless ;  and  it  will  be  shown  that  since 
the  making  of  certain  regulations  by  Mr.  Macready,  the  lessee  of 
the  theatre,  the  saloon  has  been  rendered  valueless  to  the  defendant. 

Letters  of  administration  of  the  effects  of  Mrs.  Mary  Chapman, 
dated  the  18th  of  April,  1848,  granted  to  the  defendant  and  his 
brother  Mr.  Frederick  Chapman,  were  put  in.  The  letters  of 
administration  stated  that  Mrs.  Chapman  had  a  husband  who 
survived  her  (i). 

(1)  Lord  Coke  Bays  (1  Inst.  3  a),  husband,  Messrs.  Hargraye  and  Butler, 
**  A/eine  covert  cannot  take  any  thing  in  their  note  on  this  passage  say, 
of  the  gift  of  her  husband,  but  is  of  <*But  this  doctrine  must  be  understood 
capacityto  purchase  *of  others,  without  with  various  limitations.  1.  Though  f  *17,  «.  ] 
the  consent  of  her  husband ;  and  of  the  husband  cannot  convey  to  the  wife 
this  opinion  was  Littleton,  in  our  immediately,  yet  he  may  give  to  a 
books,  and  in  this  book,  sect.  677,  but  trustee,  for  her  benefit,  and  the  gift 
her  husband  may  disagree  thereunto,  will  be  good.  Therefore,  he  may 
and  divest  the  whole  estate,  but  if  he  convey  land  to  her  by  way  of  use,  as 
neither  agree  nor  disagree,  the  pur-  by  enfeoffing  or  covenanting  with 
chase  is  good;  but,  after  his  death,  another  to  stand  seised,  or  surrendering 
albeit  the  husband  agreed  thereunto,  a  copyhold  to  her  use.  2.  According 
yet  she  may,  without  any  cause  to  be  to  some  books,  by  custom  of  a  par- 
alleged,  waive  the  same ;  and  so  may  ticular  place,  or  of  York,  the  wife  may 
her  heirs  also,  if,  after  the  decease  of  take  by  immediate  conveyance  from 
her  husband,  she  herself  agreed  not  her  husband.  3.  The  husband  may 
thereunto."  With  respect  to  a  wife  give  to  his  wife  by  last  will,  because 
taking  any  thing  of  the  gift  of  her  such  gift  cannot  take  effect  till  his 
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Theatbs         Letters  of  administration  of  the  same  date  of  the  effects  of 
DbubtLaitb,  Mr.   George  Chapman   (husband  of  Mrs.  Chapman)   granted  to 
Chapman.     *^®  defendant  and  his  brother  were  also  put  in  (i). 

It  was  proved  that  the  sale  of  refreshments  at  Drury  Lane 
Theatre  had  very  much  decreased  in  the  years  1841  and  1842, 
after  the  regulations  made  by  Mr.  Macready  for  the  exclusion  of 
women  of  improper  character  from  the  saloon  of  the  theatre,  and 
after  the  regulations  made  by  him  preventing  the  fruit- women  from 
going  into  the  pit  of  the  theatre  to  sell  fruit  there.  But  it  was 
proved  by  Mr.  Macready  that  he  had  taken  the  theatre  of  the 
plaintiffs  in  the  year  1841,  "subject  to  the  rights"  of  the 
defendant,  and  that  he  made  these  regulations  of  his  own 
authority. 

Knowles^  in  reply : 

It  is  quite  clear  from  the  evidence  that  the  defendant  occupied 
this  property  not  as  assignee  or  representative  of  his  mother  for 
[  •IS  ]  the  remainder  of  her  *term  under  the  lease,  but  as  yearly  tenant, 
having  made  a  new  and  separate  bargain  for  himself,  and  this  is 
quite  manifest,  as  the  letters  of  administration  are  dated  in  April, 
1848,  and  the  present  action  was  commenced  before  that  time  (2), 
and  the  administration  was,  therefore,  an  afterthought  to  defeat 
the  present  action;  and  with  respect  to  the  other  ground  of 
defence,  that  the  defendant's  profits  have  been  diminished  by 
Mr.  Macready's  arrangements,  it  is  not  at  all  shown  that  that  is  in 
any  way  attributable  to  the  plaintiffs ;  indeed,  Mr.  Macready  himself 
has  stated  that  he  took  the  theatre  subject  to  all  the  defendant's 
rights  and  privileges,  and  even  assuming  that  Mr.  Macready  had 
exceeded  his  authority  in  respect  of  the  defendant's  rights,  that 
is  no  reason  why  the  defendant  should  not  pay  his  rent  to  the 
plaintiffs. 

WiOHVMAN,  J.,  (in  summing  up) : 

The  first  question  in  this  case  which  I  shall  leave  to  yon  is, 
whether  you  are  satisfied  that,  after  the  death  of  Mrs.  Maiy 
Chapman,  the  defendant  entered  into  a  new  contract  with  the 
committee  of  Drury  Lane  Theatre,  to  hold  this  property  and  these 

death,  when  the  coverture  is  deter-  (1)  The  time  of  Mr.  Oeoi^ge  Chap- 
mined.      4.  It  seems  that  a  donatio  man's  death  did  not  appear. 
morti$  causd  by  husband  to  wife  may          (2)  The  declaration  in  the  presenl 
be  good,  because  that  is  in  the  nature  action  was  dated  28th  of  March,  ISlS, 
of  a  legacy.  and  the  plea  the  24th  of  April*  1S4S» 
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privileges  on  the  same  terms  as  the  lease ;  and  whether  the  defen-     Thbatbb 
dant  held  under  such  new  taking,  or  whether  he  entered  into  dbubtLajtb, 
possession  after  the  death  of  his  mother  under  the  lease  itself,     chapmah. 
With  respect  to  the  second  point,  as  to  the  defendant's  alleged  loss 
of  profits  in  consequence  of  Mr.  Macready's  regulations,  I  am  of 
opinion^  that  unless  the  defendant  was  deprived  of  his  profits  by 
some  default  of  the  plaintiffs,  or  of  those  who  represent  them,  and 
act  by  their  authority,  such  loss  of  profits  is  no  defence  to  the 
present  action;  you  will,  therefore,  tell  me  whether  you  think  what 
Mr.  Macready  did,  was  done  by  the  authority  of  the  plaintiffs,  and 
I  also  wish  you  to  say  how  much  the  property  and  privileges  of  the 
defendant  were,  in  fact,  deteriorated  by  *the  changes  which  took       [  *19  ] 
place  in  the  arrangements  of  the  theatre. 

Verdict  for  the  plaintiffs ;  and  the  foreman  ofthejwry 
Baidf  *'  We  consider  it  a  new  taking ;  and  we  think 
that  the  alterations  were  not  made  with  the 
authority  of  the  plaintiffs^  hut  by  Mr.  Macready* s 
own  authority;  and  mth  respect  to  the  third 
question,  we  consider  that  a  deduction  of  160L 
shotdd  he  made'* 

WlOHTMAM,  J. : 

The  other  facts  being  found  as  they  are  by  the  jury,  I  am  of 
opinion  that  the  defendant  is  not  entitled  to  any  deduction  at  all, 
and  that  the  verdict  must  be  entered  for  450L ;  and  I  shall  give 
Mr.  Piatt  leave  to  move  to  reduce  the  damages  to  800Z.,  if  the  Court 
think  the  deduction  of  160Z.  can  be  made. 

The  verdict  was  entered  for  the  plaintiffs.  Damages 
460Z. 

KnowUs  and  Corrie,  for  the  plaintiffs. 

Piatt  and  Hugh  HiU,  for  the  defendant. 

On  a  subsequent  day,  Piatt  applied  for  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  or  why  the  damages  should  not  be 
reduced ;  but  the  Goubt,  after  taking  time  to  consider,  refused  a 
role. 


764  1848.    N.  P.     1  GAB.  &  EIB.  20.  [B.&. 

1848.  TOWNEND  AND  Others  v.  DRAXEFOBD  (1). 

SUtingi  in  (1  Oar.  &  Er.  20-23.) 

^         "*  Where,  on  a  sale  of  goods  bought  and  sold,  notes  are  giTon,  tlie  bon^ 

^      J  and  sold  notes  constitute  the  contract  between  the  parties  and  not  the  entry 

of  the  contract  made  by  the  broker  in  his  book.  But  if  there  be  no  boo^t 
and  sold  notes,  the  entiy  in  the  broker's  book  may  be  resorted  to. 

If  there  be  a  material  discrepancy  between  the  bought  and  sold  notes, 
there  is  no  contract. 

Where  the  bought  note  of  405  chests  of  India  sealing-wax  contained  the 
terms  *'  Prompt  2dth  June,  brokerage  1  per  cent,  deposit  15/.  per  cent, 
payable  2nd  April,"  and  the  sold  note  was  "  Prompt  25th  June,  faroketage 
\  per  cent.,"  and  the  deposit  wholly  onutted :  Held,  that  this  was  sack  a 
discrepancy  between  the  bought  and  sold  notes  as  to  make  it  no  contraet. 
although,  with  respect  to  the  brokerage,  it  was  stated  by  one  of  the  special 
jury  that  the  buyer  would  pay  the  broker  one  per  cent  and  the  selkr  half 
percent. 

Whether  the  signing  of  bought  and  sold  notes  by  the  clerk  of  the  hnkst 
is  sufficient — Quart, 

Tbovbb  for  sealing-wax.  Pleas,  Ist,  Not  guilty ;  and  2nd,  that 
the  plaintiffs  were  not  possessed. 

It  was  opened  by  Crowder  for  the  plaintiff,  that  405  chests  of 
sealing-wax  had  been  bought  of  the  defendant  by  the  plaintifEs 
through  Messrs.  Lord  &  Co.,  who  were  brokers. 

On  the  part  of  the  plaintiff,  Mr.  Stovell,  the  partner  of  Mr.  Lord 
the  broker,  was  called.  He  proved  the  handwriting  of  the  signa- 
ture of  Mr.  Henry  Gibson  Lord  (who  was  a  son  and  clerk  of  Ur. 
Lord  the  broker)  to  the  bought  and  sold  notes  of  the  sealing-wax 
in  question  which  were  put  in.    They  were  as  follow : 

''  London,  22nd  March,  184S. 

*'  Bought  by  order  of  Messrs.  W.  Townend  k  Co.  the  following 
goods.  East  India  Company's  conditions,  prompt  25ih  of  June, 
brokerage  1  per  cent.,  deposit  16  per  cent.,  payable  2nd  April. 

Chests. 
Per  Helm  Mary  -        -        -    146 
Brightman     -        -        -     107 
Crusader       -        -        -     162 

406  chests  of  E.  L  sealing-wax 
16s.  per  cwt.  in  bond. 

"  Your  most  obedient  servants, 

"  H.  W.  LoBD  &  Co. 

*'  p.  Hbmby  GisaoN  Lobd." 

(1)  Cf.  ThamUm  v.  Charles,  60  B.  B.  S96  (9  M.  ft  W.  802);  Gr^gmm  t.  Am*. 
62  B.  B.  475  (4  Q.  B.  737).— A.  0. 
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''  London,  22nd  March,  1842.  Towkbno 

"  Sold  by  order  and  for  account  of  Mr.  D.  Drakeford  the  follow-  Dbakbpobd. 

ing  goods.    East  India  Company's  conditions,  prompt  26  June,  ^  ^^  ^ 
brokerage  ^  per  cent. 

Chests. 
Ter  Helen  Mary  -        -        -     146 
Brightman     -         -         -     107 
Crusader        -         -         .     162 

406  chests  of  E.  I.  sealing-wax 
168.  per  cwt.  in  bond. 

"  Yoar  most  obedient  servants, 

"H.  W.  LoRD&Co." 

FoUett,  S.-G.,  for  the  defendant : 

I  submit  that  there  is  no  contract  between  these  parties.  These 
bought  and  sold  notes  do  not  tally.  The  bought  note  has  "  broker- 
age 1  per  cent."  "  deposit  16  per  cent."  The  sold  note  is  ''  brokerage 
^  per  cent./'  and  the  deposit  omitted  entirely. 

One  of  the  special  jury : 

The  buyer  pays  the  broker  one  per  cent,  and  the  seller  half  per 
cent. 

Crowder  : 

The  contract  is  perfectly  correct.  The  price  is  the  same,  and  so 
is  the  prompt. 

Lord  Denman,  Ch.  J. : 

If  the  bought  and  sold  notes  do  not  agree,  how  can  I  hold  it  to  be 
any  contract  ? 

Mr.  Stovell  recalled : 

I  produce  the  broker's  book  in  which  is  the  entry  of  this  sale. 
The  entry  is  not  signed,  but  it  mentions  the  deposit.  The  broker 
generally  holds  the  deposit  to  protect  the  seller.  The  broker  is 
responsible  for  the  fulfilment  of  the  contract.  The  defendant  looked 
to  us  to  pay  for  the  goods,  as  he  did  not  know  the  other  parties. 
The  buyer  knew  the  seller  as  being  the  ^importer  of  the  goods.  It  [  *32  ] 
is  the  broker's  business  to  get  the  deposit. 
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TowNBND  Crowder  referred  to  the  case  ol  Hawes  v.  Forster  (i). 

Dra«ford.    l^j^j  Dbnman,  Ch.  J. : 

After  much  consideration,  and  after  consulting  merchants,  we 
held  that  the  bought  and  sold  notes  were  the  contract,  and  not 
what  is  written  by  the  broker  in  a  book  which  nobody  sees.  If 
there  is  nothing  but  the  book,  we  must  go  by  that.  In  the  present 
case  I  am  of  opinion  that  the  discrepancy  between  these  two  notes 
makes  it  no  contract. 

Crowder : 

I  submit  that  this  is  no  discrepancy.  The  deposit  is  as  much 
for  the  benefit  of  the  broker  as  of  the  principal,  as  it  is  for  the 
broker's  security ;  and  as  to  the  brokerage,  that  is  different  for  the 
buyer  and  the  seller. 

Lord  Dbnhan,  Ch.  J. : 

I  would  receive  any  evidence  (subject  to  objection)  that  you  have 
as  to  the  usage  of  the  trade  with  respect  to  the  deposit. 

Crowder  : 

If  I  could  show  an  admission  in  writing  of  a  contract  by  the 
defendant, — would  not  that  be  evidence  ? 

Lord  Denman,  Ch.  J. : 

If  you  had  commenced  with  that,  you  would  have  had  a  prima 
facie  case ;  but  when  these  notes  were  put  in,  it  would  have  been 
seen  that  there  was  no  contract.  If  the  bought  and  sold  notes 
differ  in  any  material  particular,  there  is  not  contract. 

FoUett,  8.-G. : 
[  •23  ]  There  is  also  a  point  in  this  case  that  must  *be  decided  at  some 

time,  which  is,  whether  these  notes  are  sufficient  if  signed  by  a 
clerk  of  the  broker. 

Lord  Dbnman,  Ch.  J. : 

The  plaintiffs  must  be  nonsuited. 

NonsviL 
Crowder  and  Cowling^  for  the  plaintiffs. 

Follettf  S.-G.,  £.  James,  and  WiUes,  for  the  defendant. 

(1)  42  B.  B.  803  (1  Moo.  &  Rob.  368).  sittings  after  T.  T.  1834.    We  belieye 

That  case  was  tried  at  the  sittings  that  there  is  no  report  of  the  case  in 

after  M.  T.  1832,  and  a  new  trial  was  Banco, 
granted,  the  second  trial  being  at  the 
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WEBB  V.  PAGE. 

(1  Car.  &  Kir.  23—24.) 

A  witness  wlio  is  called  in  an  action  to  depose  to  a  matter  of  opinion, 
depending  on  his  skill  in  a  particular  trade,  has,  before  he  is  examined,  a 
right  to  demand,  from  the  party  calling  him,  a  compensation  for  his  loss  of 
time;  and  there  is  a  distinction  between  a  witness  thus  called,  and  a  witness 
who  is  called  to  depose  to  facts  which  he  saw. 

Case  for  negligence  in  carrying  goods. 

A  witness  was  called  for  the  plaintiff,  to  speak  to  the  nature  of 
the  damage  sustained  by  the  goods,  (which  consisted  of  cabinet 
work),  and  the  expense  that  would  be  necessary  to  restore  or  replace 
the  injured  articles.  Before  being  sworn,  the  witness  applied  for 
compensation  for  his  loss  of  time. 

Mauls,  J. : 

There  is  a  distinction  between  the  case  of  a  man  who  sees  a  fact 
and  is  called  to  prove  it  in  a  court  of  justice,  and  that  of  a  man 
who  is  selected  by  a  party  to  give  his  opinion  on  a  matter  with  which 
he  is  peculiarly  conversant  from  the  nature  of  his  employment  in 
life.  The  former  is  bound,  as  a  matter  of  public  duty,  to  speak  to 
a  fact  which  happens  to  have  fallen  within  his  knowledge — *with- 
out  such  testimony,  the  course  of  justice  must  be  stopped.  The 
latter  is  under  no  such  obligation.  There  is  no  such  necessity  for 
his  evidence,  and  the  party  who  selects  him  must  pay  him. 

Mr.  Wyche,  the  plaintiff's  attorney,  gave  his  undertaking  to  pay 
the  witness,  who  was  then  examined. 

Bowling,  Serjt.,  and  Petersdorff,  for  the  plaintiff. 

BompcLSf  Serjt.,  and  Kennedy,  for  the  defendant. 


1848. 

Sittings  in 
London, 

[33] 


[•24  1 


GREGOBY    V.    DUKE    of    BEUNSWICK    and 
VALLANCE(l). 

(1  Car.  &  Kir.  24—33.) 

The  public,  who  go  to  a  theatre,  have  a  right  to  express  their  free  and 

unbiassed  opinions  of  the  merits  of  the  performers  who  appear  upon  the 

stage ;  but  parties  have  no  right  to  go  to  a  theatre,  by  a  preconcerted  plan 

to  make  such  a  noise  that  an  actor,  without  any  judgment  being  formed  of 

(1)  Cited. Henwoody. Harrison {IS12)      Scott,  N.  E.  809 ;  1  Dowl.  &  L.  618 ;  13 

L.  B.  7  C.  P.  622,  41  L.  J.  C.  P.  214.      L.  J.  C.  P.  34) ;  on  motion  for  new 

See  8.  a  on  demurrer,  64  E.  B.  759      trial,  64  B.  E.  897  (6  Man.  &  G.  897  ; 

(see  note  there)  (6  Man.  &  G.  205;  6      13  L.  J.  C.  P.  36).— A.  C. 


1843. 
June  21. 

Sittings  at 
Westminster. 

[24] 
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his  performance,  should  be  driveii  from  the  stage ;  and  if  two  persons  are 
shown  to  have  laid  a  preconcerted  plan  to  deprive  a  person  who  oomea  out 
as  an  actor  of  the  benefits  which  he  expected  to  result  from  his  appearance 
on  the  stage,  they  are  liable  in  an  action  for  a  conspiracy. 

In  an  action  for  a  conspiracy  to  hiss  an  actor,  the  defendants  cannot, 
under  the  general  issue,  give  in  evidence  libels  published  by  the  plaintiff, 
with  a  view  of  showing  that  the  plaintiff  was  hissed  on  account  of  those 
libels,  and  not  by  reason  of  any  conspiracy  of  the  defendants. 

In  an  action  for  a  conspiracy,  the  defendants  pleaded  the  general  issue, 
and  also  a  special  plea  of  justification,  which  plea  was  demurred  to,  and 
held  bad  by  the  Coubt,  who  ]gave  judgment  on  it  for  the  plaintiff,  and  the 
award  of  venire  was  as  well  to  tiy  the  issue  joined  "  as  to  inquire  what 
damages  the  said  plaintiff  had  sustained  on  occasion  of  the  premises  whereof 
the  Court  hath  g^ven  judgment  for  the  said  plaintiff :  '*  Held,  that  on  the 
trial  at  Nisi  Prius,  the  defendant's  counsel,  in  addressing  the  jury,  had  a 
right  to  refer  to  the  allegations  contained  in  the  special  plea,  and  to  comment 
upon  them. 

Case.    The  declaration  stated  that,  before  and  at  the  time  of  the 
conspiracy  thereinafter  mentioned,  the  plaintiff  was  about  to  become 
an  actor,  and  to  use  the  profession  or  occupation  of  an  actor  for 
profit  and  advantage,  and  to  perform  the  character  of  Hamlet  in  a 
certain  tragedy  at  *Goyent  Garden  Theatre  for  reward,  to  be  there- 
fore paid  to  the  plaintiff  by  Alfred  Bunn,  the  then  manager  of  that 
theatre.    Yet  the  defendants,  with  divers  other  persons,  contriving, 
&c.,  on  the  ISth  day  of  February,  1848,  "  falsely,  wickedly,  and 
maliciously  did  among  themselves  conspire,  combine,  confederate, 
and  agree  together  to  prevent  the  plaintiff  from  performing  in 
public  as  such  actor  as  aforesaid  in  the  character  of  Hamlet  in  the 
performance  of  the  said  tragedy  in  the  theatre  aforesaid,  and  to 
prevent  the  public  audience,  which  might  be  assembled  to  witness 
the  performance  of  the  said  tragedy  in  the  said  theatre  on  the 
occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  from  hear- 
ing or  appreciating  the  performance  of  the  said  character  by  the 
plaintiff  as  aforesaid  in  the  said  tragedy,  and  to  compel  the  plaintiff 
to  desist  from  the  performance  of  the  said  character,  and  to  deter 
and  prevent  the  manager  of  the  said  theatre  from  allowing  or 
retaining  the  plaintiff  to  perform  as  such  actor  as  aforesaid  in  the 
said  theatre,  and  to  prevent  the  plaintiff  from  exercising  his  said 
profession  or  occupation  of  an  actor  in  the  said  theatre,  and  from 
gaining  or  acquiring  any  profit,  fame,  or  reputation  by  his  perform- 
ance as  an  actor  in  the  character  aforesaid."    It  then  went  on  to  aver 
that  the  defendants  and  the  other  persons  ''  in  pursuance  of,  and 
according  to,  the  said  conspiracy,  combination,'*  &c.,  **  and,  in  order 
to  carry  the  same  into  fulfilment,  hired  and  engaged  divers,  to  wit, 
200  persons,  to  attend  as  part  of  the  audience  in  the  said  theatre 


VOL.  Lxx.]       1848.    N.  P.     1  CAE.  &  KIE.  25—26. 


769 


on  the  occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  and 
did  perform,  to  hoot,  hiss,  groan,  and  yell  at  and  against  the 
plaintiff  during  his  performance,"  and  to  aid  the  defendants  in 
carrying  the  conspiracy  into  effect;  and  that  afterwards  the  plaintiff, 
at  the  request  of  the  said  Alfred  Bunn,  did  appear  in  the  character 
of  Hamlet  in  the  said  theatre  before  a  public  audience,  neverthe- 
less the  defendants,  in  further  pursuance  of  the  conspiracy,  and 
to  carry  it  into  effect,  did,  with  the  other  persons  so  engaged  as 
aforesaid,  hoot,  hiss,  groan,  and  yell  *at  the  plaintiff,  and  made 
an  uproar  against  the  plaintiff,  so  that  the  performance  of  the 
character  of  Hamlet  by  the  plaintiff  could  not  be  heard,  under- 
stood, or  appreciated;  and  it  was  stated,  as  special  damage, 
that  Mr.  Bunn  would  not  retain  the  plaintiff  as  an  actor  in  the 
said  theatre  for  gain  and  reward  to  the  plaintiff,  as  he  otherwise 
would. 

Pleas,  first.  Not  guilty ;  second,  to  the  whole  declaration,  that  the 
plaintiff  was  not  about  to  use  the  profession  or  occupation  of  an 
actor  for  profit;  third,  as  to  the  hissing,  hooting,  &c.,  and  pro- 
curing others  to  do  so,  that  the  plaintiff  did  not  use  the  profession 
or  occupation  of  an  actor  for  profit ;  fourth,  as  to  so  much  of  the 
said  grievances  as  relates  to  the  hooting,  hissing,  &c.,  at  the 
plaintiff,  and  making  an  uproar  against  the  plaintiff,  that  for  five 
years  before  the  committing  of  the  last-mentioned  grievance,  the 
plaintiff  was  the  proprietor  of  the  Satirut  newspaper,  10,000  copies 
of  which  were  sold  on  the  Sunday  in  every  week;  and  that  the 
plaintiff  had  been,  and  was  in  the  habit  of  writing  and  publishing, 
and  causing  to  be  written  and  published  in  the  said  newspaper, 
divers  indecent  and  disgusting  articles  against  good  morals,  and  in 
violation  of  the  laws,  and  divers  false  and  malicious  libels  of  and 
concerning  her  Majesty,  and  of  and  concerning  divers  persons,  and 
divers  blasphemous  and  seditious  libels ;  and  that  the  plaintiff  was 
a  common  libeller,  and  in  the  habit  of  receiving  money  from  divers 
persons,  for  suppressing,  and  promising  to  suppress,  defamatory 
matter,  which  such  persons  were  induced  to  believe  would  appear  in 
the  said  newspaper,  unless  they  made  such  payments;  and  the 
plaintiff,  during  all  the  times  aforesaid,  notoriously  gained  his 
livelihood  by  the  means  and  practices  aforesaid,  and  that  the 
plaintiff,  being  such  person  as  aforesaid,  appeared  as  a  public  actor 
at  the  said  theatre,  to  the  great  scandal,  nuisance,  and  outrage  of 
the  persons  in  the  said  theatre,  and  against  public  morals  and 
decency,  wherefore  the  defendants  being  present  in  the  said  theatre, 
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as  part  of  the  *aadience,  did  then,  in  order  to  compel  the  plaintiff 
to  desist  and  forbear  from  appearing  on  the  said  stage,  as  snch 
actor  and  performer,  and  to  prevent,  as  far  as  in  them  lay,  the  said 
scandal,  nuisance,  and  outrage,  a  little  hiss,  groan,  and  yell  at  the 
plaintiff,  as  they  lawfully  might,  (concluding  with  a  verification). 
Replication  to  the  first,  second,  and  third  plea^  a  similiter,  and  to 
the  fourth  plea  a  demurrer,  assigning  for  causes,  that  this  plea  was 
only  pleaded  to  a  part  of  the  declaration  not  divisible  from  the 
conspiracy ;  that  the  matters  of  the  plea  did  not  justify  the  con- 
spiracy ;  that  they  did  not  warrant  the  noise  &c.,  so  as  to  cause 
the  damage  mentioned  in  the  declaration  ;  that  the  audience  of  a 
theatre  have  no  right  to  hiss,  hoot,  &;c.,  an  actor  so  as  to  injure 
him,  merely  because  he  may  be  chargeable  with  offences  uncon- 
nected with  the  stage,  or  with  his  performances  as  an  actor ;  and 
that  the  charges  in  the  plea  were  too  general,  in  not  setting  out  the 
particular  libels,  and  the  names  of  the  persons  from  whom  the 
plaintiff  received  money  for  suppressing,  or  promising  to  suppress, 
defamatory  matter,  and  the  sums  received,  and  the  times  when. 
To  this  demurrer  there  was  a  joinder,  and  judgment  for  the  plaintiff 
on  the  demurrer,  '*  that  the  said  last  plea  of  the  said  defendant  is 
not  sufficient  in  law."  The  Nisi  Prius  record  then  went  on  as 
follows :  "Wherefore  the  said  plaintiff  ought  to  recover  his  damages 
upon  occasion  of  the  premises  against  the  said  defendants,  but 
because  it  is  unknown  to  the  Court  what  damages  the  said  plaintiff 
has  sustained  on  occasion  thereof,  and  because  it  is  convenient 
and  necessary  that  there  be  but  one  taxation  of  damages  in  this 
cause,  therefore  let  the  inquisition  of  damages  in  this  behalf  be 
stayed  until  the  trial  of  the  said  issues  above  joined,  between 
the  said  parties,  to  be  tried  by  the  country,  thereupon  as  well 
to  try  the  said  issues,  above  joined  between  the  said  plaintiff 
and  the  said  defendants,  as  to  inquire  what  damages  the  said 
plaintiff  hath  sustained  on  occasion  of  the  premises,  whereof  the 
Court  hath  given  judgment  for  the  said  plaintiff,  the  sheriff  is 
commanded  *that  he  cause  to  come  here  forthwith,  twelve  <Sx., 
by  whom  &c.,  and  who  neither  &c.,  to  recognize  &c.,  because  as 
well  &c." 


In  his  opening,  Skee,  Serjt.,  for  the  plaintiff,  referred  to  the  case 
of  Rex  V.  Leigh  and  others  which  occurred  in  the  year  1775,  which 
was  an  indictment  for  raising  a  disturbance  at  Covent  Garden 
Theatre  for  the  purpose  of  procuring  the  discharge  of  Mr.  Macklin, 
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and  cited  the  case  of  Clifford  v.  Brandon  {i),  in  which  Sir  James 
Manspibld,  Ch.  J.,  *8ayB,  "  But  if  any  body  of  men  were  to  go  to 
the  theatre  with  the  settled  intention  of  hissing  an  actor,  or  even  of 
damning  a  piece,  there  can  be  no  doubt  that  such  a  deliberate  and 
preconcerted  scheme  would  amount  to  a  conspiracy,  and  that  the 
persons  concerned  in  it  might  be  brought  to  punishment."  He 
also  argued  that,  however  the  public  might  have  a  right  either  by 
hissing  or  otherwise  to  express  their  opinions  of  an  actor,  with 


Gregory 

V, 
DUKIC  OF 

Brunswick. 

[•29] 


(1)  11  E.  B.  731  (2  Camp.  368).  In 
a  note  to  this  case,  Mx.  (now  Lord) 
Campbell  says,  "  Macklin,  the  famous 
comedian,  indicted  several  persons  for 
a  conspiracy  to  ruin  him  in  his  pro- 
fession. They  were  tried  before  Lord 
Mansfield,  and  it  being  proved  that 
they  had  entered  into  a  plan  to  hiss 
him  as  often  as  he  appeared  on  the 
stage,  they  were  found  guilty,  under 
his  Lordship's  direction ;  but  the  prose- 
cutor declined  calling  upon  them  to 
receive  the  judgment  of  the  Court. 
I  have  not  been  able  to  find  any 
authentic  account  of  the  trial."  This 
evidently  refers  to  the  case  of  Bex  v. 
Leigh  and  others,  of  which,  we  believe, 
as  above  stated,  there  is  no  report  in 
any  law  book.f  The  best  cotemporary 
accoxmt  of  it  will  be  fotmd  in  the 
Morning  Chronicle,  of  February  25, 
1776  (in  the  Library  of  the  British 
Museum),  and  in  the  London  Chronicle 
of  the  same  date,  in  the  Library  of  the 
City  of  London;  a  short  account  of 
the  trial  is  also  in  Dods.  Ann.  Beg. 
for  1775,  p.  95.  From  all  these,  it 
appears  that  the  trial  was  on  a  criminal 
information,  and  before  Mr.  Justice 
Aston,  at  Westminster,  on  the  2oth  of 
February,  1776.  A  copy  of  the  infor- 
mation will  be  found  in  6  Wentw. 
PL  443;  Or.  Cir.  Ass.  244;  Hands. 
Crown  Off.  Pr.  132;  and  2  Chitty 
Cr.  L.  494 ;  and  it  is  worthy  of  remark, 
that,  although  in  nearly  all  the  books 
in  which  this  case,  or  this  criminal 
information,  is  mentioned,  it  is  treated 
as  a  case  of  conspiracy ;  yet  there  is 
no  count  in  the  information  in  which 
a  conspiracy  is  charged  as  the  corpu9 
delicti,  as  the  first  coimt  (which  is  the 


t  See  14  B.  B.  Pref.  vii. 


only  one  in  which  any  thing  at  all 
touching  on  conspiracy  occurs)  merely 
charges,  that  the  defendants,  "con- 
spiring together  to  ruin  the  said  Charles 
Macklin,"  on  &c.,  at  &c.,  "unlawfuUy, 
wickedly,  riotously,  and  tumultuously, 
at  and  in  the  said  theatre,  made  and 
raised  a  great  noise,  tumult,  riot,  and 
disturbance,  and  thereby  tumultuously 
and  turbulently  prevented  and  hindered 
the  said  C.  M.  from  playing  and  per- 
forming the  part  or  character  of  Shy- 
lock.**  All  the  other  counts  appear  to 
be  counts  for  riots;  but  it  may  be 
doubted  whether  either  of  them  is  a 
good  Goimt  for  a  riot,  as  they  none  of 
them  conclude  in  terrorem  poptdi\ 
which,  in  the  case  of  Rex  v.  Hughes, 
4  Car.  &P.  373,  was  held  to  be  essential. 
Tt  is  also  worthy  of  remark,  that,  in 
theCr.  Cir.  Ass.  244;  Hands.  Cr.  Off. 
Pr.  132 ;  and  2  Chitty  Cr.  L.  494,  it  is 
stated,  that  the  defendants  were  con- 
victed and  fined.  The  latter  part  of 
the  statement,  as  to  the  fine,  seems 
erroneous,  as  it  not  only  appears  from 
Dodsley's  Ann.  Beg.  for  1776,  p.  117, 
and  from  the  London  Chronicle  of 
May  11,  1775,  that  no  sentence  was 
passed  on  the  defendants,  they  con- 
senting to  pay  Mr.  Macklin  his  law 
expenses,  and  to  take  100/.  worth  of 
tickets  for  his  benefit,  and  100/.  worth 
of  tickets  for  his  daughter's  benefit ; 
but  we  were  informed  by  the  late  Mr. 
Dealtry  (who  was  Master  of  the  Crown 
Office),  that  no  entry  of  any  judgment 
in  this  case  was  to  be  foimd  in  the 
Crown  Office,  and  that  he  was  therefore 
certain  that  no  sentence  had  ever  been 
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aBiGOBT     respect  to  his  merits  or  demerits  as  an  actor,  the  pablic  could  have 
DuKs  OP     1^0  right  to  UsB  any  actor  on  accomit  of  any  dislike  that  might  be 
Bbithbwick.   entertained  of  his  private  character  or  conduct  apart  from  his 
performance  on  the  stage. 

It  was  proved  that  on  the  18th  of  Febrnary,  1848,  the  plaintiff 
appeared  on  the  stage  of  Govent  Garden  Theatre  for  the  porpose  of 
playing  the  character  of  Hamlet,  and  that  there  was  a  great 
distorbance,  and  so  much  hissing,  yelling,  and  noise,  that  the 
plaintiff  was  obliged  to  desist  from  performing  the  character.  It 
was  proved  that  both  the  defendants  were  in  the  theatre  and  took 
an  active  part  in  the  disturbance. 

It  was  proposed  by  Humfrey,  for  the  defendant,  to  put  a  copy  of 
the  Satirist  newspaper  into  the  hand  of  Mr.  Stevens,  a  witness  for 
the  plaintiff,  and  to  ask  him  if  he  had  read  it. 

Shee,  Serjt.,  for  the  plaintiff: 

I  submit  that  the  Satirist  newspaper  and  its  contents,  are  not 
evidence  in  this  action. 

r  80  ]  Talfourd,  Serjt.,  for  the  defendants  : 

I  apprehend  that  this  paper  is  receivable  in  evidence,  as  the 
question  is,  whether  there  was  a  preconcerted  contrivance  of  the 
defendants  on  this  occasion,  or  whether  the  uproar  arose  from  the 
disgust  of  the  audience  at  the  appearance  on  the  public  stage  of  a 
person  who,  for  many  years,  had  indulged  in  a  system  of  private 
libelling. 

Humfrey,  on  the  same  side : 
We  propose  to  show  that  the  libels  contained  in  the  different 
numbers  of  the  Satirist  are  of  such  a  nature,  that  no  man  who  had 
written  or  published  them  could  hope  for  a  single  moment  to 
appear  on  the  English  stage,  and  that  that  which  is  here  charged 
as  being  the  effect  of  a  conspiracy  between  the  two  defendants  was, 
in  reality,  the  unanimous  feeling  of  the  audience,  arising  from  their 
knowledge  of  these  infamous  publications. 

TiNDAL,  Ch.  J. : 

I  cannot  see  how  this  evidence  can  be  admissible  without  a  plea  of 
justification.  I  will  receive  evidence  to  show  that  the  expression 
of  feeling  did  not  arise  from  any  previous  act  or  combination  of 
the  defendants,  but  I  cannot  allow  evidence  to  be  given  in  of  an 
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indictable  offence  ^hen  the  party  has  no  previoas  intimation  given 
him  on  the  subject. 

The  evidence  was  rejected. 

Talfourd,  Serjt.,  addressed  the  jury  for  the  defendants,  and 
referred  to  the  allegations  in  the  fourth  plea,  and  argued  that  those 
allegations  must,  for  the  purposes  of  this  case,  be  taken  as  facts 
admitted  by  the  plaintiff  by  reason  of  his  having  demurred  to  that 
plea. 

Shee,  Serjt. : 

I  submit  that  as  no  issue  is  taken  in  that  plea,  it  ought  not  to 
be  referred  to. 

TiNDAL,  Gh.  J. : 

I  cannot  prevent  my  brother  Talfourd  *trom  referring  to  the 
fourth  plea,  because  that  plea  is  not  only  set  forth  in  the  Nisi 
Prius  record,  but  the  present  jury  are  to  try  the  issues  found  on 
that  record,  and  also  "  to  inquire  what  damages  the  plaintiff  hath 
sustained  on  occasion  of  the  premises  whereof  the  Court  hath  given 
judgment  for  the  said  plaintiff,"  which  is  on  this  very  plea. 

Talfourd,  Serjt.,  further  addressed  the  jury,  and  contended  that 
the  reason  why  the  plaintiff  was  hissed  was,  not  from  any  con- 
spiracy of  the  defendants,  but  because  the  feeling  of  the  whole 
audience  was  against  him  on  account  of  the  libellous  character  of 
the  articles  in  the  Satirist  newspaper. 

TiNDAL,  Ch.  J.  (in  summing  up) : 

This  action  is  brought  against  the  defendants  for  having  con- 
spired together  ia  order  to  prevent  the  appearance  of  the  plaintiff 
as  an  actor  at  Covent  Garden  Theatre ;  and  in  the  declaration,  two 
overt  acts  are  stated,  the  first,  that  the  defendants  hired  a  number  of 
other  persons  to  engage  in  the  same  design,  and,  by  their  hissing 
and  hooting,  produced  the  effect  intended  by  themselves  in  the 
conspiracy — the  second,  that  the  defendants  joined  in  the  hooting 
themselves.  You  will  say  whether  upon  the  evidence  you  are 
satisfied  that  the  defendants  are  guilty  of  the  conspiracy  charged, 
and,  if  you  are,  what  amount  of  damages  the  plaintiff  has  sustained. 
The  law  on  this  subject  lies  in  a  narrow  compass.  There  is  no 
doubt  that  the  public  who  go  to  a  theatre  have  the  right  to  express 
their  free  and  unbiassed  opinions  of  the  merits  of  the  performers 
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Orboobt  who  appear  upon  the  stage,  and  I  believe  that  no  persons  are  more 
DuKiioF  anxious  that  the  public  should  have  that  right  than  the  actors 
Bbunbwick.  themselves,  for  if  it  were  laid  down  that  persons  who  exercised 
their  free  judgments  would  be  subject  to  actions  for  damages,  not 
only  would  it  be  fatal  to  the  actors  on  the  stage,  but  it  would 
prevent  persons  from  frequenting  the  theatre  at'all  (i).  At  the  same 
[  *32  J  time  parties  have  no  right  to  go  to  the  theatre  *by  a  preconcerted 
plan  to  make  such  a  noise  that  an  actor,  without  any  judgment 
being  formed  on  his  performance,  should  be  driven  from  the  stage 
by  such  a  scheme,  probably  concocted  for  an  unworthy  purpose; 
and  therefore  it  is  only,  if  you  can  see  by  the  evidence  that  has 
been  given,  that  the  two  defendants  had  laid  a  preconcerted  plan 
to  deprive  Mr.  Gregory  of  the  benefits  which  he  expected  to  result 
from  his  appearance  on  the  stage,  that  you  ought  to  find  a  verdict 
against  them.  A  distinction  has  been  taken  as  to  the  right  of  the 
public  to  express  their  feelings  as  to  an  actor's  private  character 
when  on  the  stage.  It  is  not  necessary  that  I  should  give  any 
opinion  on  that  point,  as  the  question  here  is,  whether  these  parties 
went  to  the  theatre  according  to  a  scheme  that  had  been  laid  to 
prevent  an  actor  from  appearing.  I,  therefore,  reserve  to  myself 
the  free  exercise  of  my  opinion  on  the  other  point,  and  I  will  state 
it  whenever  it  shall  become  necessary. 

Verdict  for  the  defendants. 

Shee,  and  Byles,  Serjts.,  and  Montagu  Chambers,  for  the 
plaintiff. 

Talfourd,  Serjt.,  Hunfrey,  and  Wordstcorth,  for  the  defendants. 

In  the  ensuing  Term,  Shee,  Serjt.,  applied  for  a  new  trial  on  the 
ground  of  misdirection,  inasmuch  as  the  Lord  Chibf  Justicb,  in 
his  summing  up,  had  not  directed  the  jury  that  they  might  find  a 
verdict  against  one  defendant  only,  and  also  on^the  ground  that  the 
verdict  was  a  verdict  against  evidence.  He  also  applied  for  a  vemre 
de  novo,  on  the  ground  that  the  jury  had  not  assessed  damages  on 
that  part  of  the  record  to  which  the  demurrer  applied. 

[  ss  ]  The  GouBT,  after  taking  time  to  consider,  refused  the  rule  as  to 

the  alleged  misdirection,  and  as  to  the  venire  d^  novo ;  but  granted 
a  rule  to  show  cause,  on  the  ground  only  of  the  verdict  being 
against  evidence,  which  was,  after  argument,  discharged. 

(1)  See  Henwood  v.  HarHwn  (1872)  L.  B.  7  0.  P.  622, 41 L.  J.  0.  P.  214.— A.  0, 
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WAITHMAN  V.   ELSEE.  iws. 

(1  Oar.  &  Kir.  36.)  Jan^. 

A  paper,  signed  by  the  defendant,  was  in  the  foUowing  form :  "  I.  0.  U.      ^^^^ 
S6L,  to  be  paid  May  6 : "  Held,  that  this  was  a  promissory  note,  and 
required  a  stamp.  ^       -' 

Assumpsit  for  money  lent,  with  a  count  upon  an  account  stated. 
Plea,  non  asaumpiriU 

The  cause  was  undefended,  and  Bramwell,  for  the  plaintiiGf,  o£fered 
in  evidence  an  I.  0.  U.,  signed  by  the  defendant,  but  not  addressed 
to  any  one,  which  was  in  the  following  form  : 

"  I.  0.  U.  85Z.,  to  be  paid  May  5. 

"  Wm.  Elshb." 

It  was  not  stamped. 

BoLFB,  B. : 

This  is  a  promissory  note.  I  cannot  allow  it  to  be  read  in 
evidence,  as  it  is  unstamped  (i). 

The  I.  0.  U.  was  not  given  in  evidence,  and  other  evidence  was 

given. 

Verdict  for  the  plaintiff. 

BramweUf  for  the  plaintiff. 


WATSON  V.  HETHERINGTON  (2).  if«. 

(1  Car.  &  Kir.  36—37.)  SUtinas  in 

Mr.  A.,  the  plaintiff's  attorney,  wrote  to  the  defendant,  stating  that  a  r  oa  -i 
debt  due  from  the  defendant  to  the  plaintiff  **  must  be  paid  to  me  "  on  the  '-  -' 
next  day.  A  tender  was  made  on  the  next  day  to  a  writing  clerk  of  Mr.  A., 
in  Mr.  A.'s  office,  who  said  that  he  could  not  take  the  money,  as  Mr.  A. 
was  out,  and  the  person  must  wait  till  he  came  :  Held,  not  a  good  tender, 
as  not  being  made  to  a  person  authorijsed  to  receive  money ;  but  that,  if 
Mr.  A.'s  letter  had  asked  payment  **  at  my  office,"  a  tender  to  any  person  in 
the  office  who  was  carrying  on  the  business  there  would  have  been  sufficient. 

Assumpsit  for  goods  sold,  work  and  labour,  and  on  an  account    ' 

stated.    Pleas,  1st,  as  to  all,  except  16Z.  7«.  2d.,  non  asmmpsit,  and 

(1)  Baron  Bayley  lays  down  (Bay.  be  accountable  or  responsible  for  it  to 

on  Bills,  ch.  1,  s.  2),  "No  particular  him  or  order  is^  a  good  bill  or  note; 

words  are  necessary  to  make  a  bill  or  but  a  mere  acknowledgment  of  a  debt, 

note,  but  it. must  be  a  written  order  or  without  any  promise  to  pay,  is  not  a 

promise,  which,    from    the   time    of  bill  or  note."    [See  Stamp  Act,  1891 

making  it,  cannot  be  complied  with  or  (54  &  56  Yict.  c.  39),  &  33. — A.  C] 
performed  without  payment  of  money.  (2)  Distinguished  in  Finch  v.  Boning 

Thus,  an  order  or  promise  to  deliver,  (1879)  4  C.  P.  D.  143,  146.— A.  C. 
or  that  I.  S.  shall  receive  money,  or  to 
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Watsoh      as  to  that  sum  a  tender ;  2ndly,  to  the  whole  declaration,  payment. 
HBTHKBDia-    Replication,  denying  the  tender  and  the  payment. 

TON,  -^^jtjj  respect  to  the  tender,  it  appeared  that  Mr.  Ashley,  the  plain- 

tifTs  attorney,  had  written  a  letter  to  the  defendant  as  follows : 

'*  9,  Shobbditoh,  4th  Aagust,  1842. 

"  Sib, — I  am  desired  by  Mr.  Harris  Watson  to  apply  to  yon  for 
payment  of  87Z.  Is.  6d.,  and  beg  to  say,  that  the  same  most  be 
paid  to  me  in  the  coarse  of  to-morrow. 

•*  I  am,  Sir, 

"  Yours  obediently, 

"  Hy.  Abhlbt." 

It  was  proved,  that,  on  the  6th  of  August,  Mr.  Green,  a  clerk  of 
the  defendant's  attorney,  went  to  the  ofGice  of  Mr.  Ashley  to  make 
a  tender  of  16Z.  17«.  M.,  and  that  he  offered  the  money  to  a  writing 
clerk  in  the  office  of  Mr.  Ashley,  who  would  not  receive  it,  and  who 
said  that  he  could  not  do  so,  as  Mr.  Ashley  was  out,  and  that  Mr. 
Green  must  wait  till  he  came  in. 

Pabeb,  B.  : 

This  is  not  a  good  tender.  The  cases  go  to  show,  that,  where  an 
attorney  asks  payment  at  his  office,  a  tender  to  any  person  who 
[  *87  ]  is  in  the  office  carrying  on  the  ^business  will  do ;  but  here  the 
attorney  writes  asking  payment  to  himself,  and  the  tender  is  made 
to  a  writing  clerk,  who  says  he  cannot  take  the  money  because 
Mr.  Ashley  is  out,  and  the  person  must  wait  till  he  came.  A 
writing  clerk  in  an  attorney's  office  is  not  a  person  generally 
authorized  to  receive  money.  This  tender  was  not  made  to  a  person 
who  had  authority  to  receive  money,  and  who  was  authorized  to 
give  a  discharge  for  money,  the  attorney  having  written  asking 
payment  to  himself. 

Verdict  for  the  plaintiff  on  (M  the  issues.     Damages 
87Z.  7s.  6d. 

JerviSf  E.  James,  and  Hubert  Lucas,  for  the  plaintiff. 

Crowder  and  Davison,  for  the  defendant. 
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SMITH  V.  SLEAP.  isis. 

(1  Car.  &  Kir.  48—60.)  

A  defendant  had  written  a  letter  to  Mr.  H.,  the  plaintiff's  attorney,  who  ^^^L*^ 
stated  in  evidence  that  he  had  written  a  letter  in  answer  to  it,  which  he 
gave  to  the  defendant  at  his  (Mr.  H.'s)  office  on  the  4th  of  April.  This  ^  ^^  J 
letter  of  the  4th  of  April  being  called  for  under  a  notice  to  produce,  the 
defendant's  counsel  stated  that  there  was  no  such  letter,  and  proposed  to 
show  by  evidence  that  Mr.  H.  had  not  given  his  letter  to  the  defendant  on 
the  4th  of  April,  at  his  office,  as  stated,  because  the  defendant  was  at 
another  place,  and  also  because  Mr.  n.'8  letter  was  dated  on  the  6th  of 
April,  and  was  sent  by  post  on  that  day.  The  Judge  received  the  evidence 
thus  proposed  to  be  given  for  the  defendant  before  allowing  the  plaintiff  to 
go  into  secondary  evidence  of  Mr.  H.'s  letter  of  the  4th  of  April ;  but  held, 
that  such  evidence  was  not  evidence  to  the  jury,  but  to  himself  only,  and 
that  any  part  of  it  which  was  written  evidence  should  not  be  read  by  the 
officer  of  the  Court,  but  should  be  handed  to  the  Judge  and  then  shown  to 
the  opposite  counsel. 

Absuhpsit  for  money  had  and  received,  with  a  count  upon  an 
account  stated.    Plea,  non  assumpsit. 

On  the  part  of  the  plaintiff,  a  letter  written  by  the  defendant  to 
Mr.  Hudson,  the  plaintiff's  attorney,  dated  April  4th,  1848,  was 
put  in  and  read ;  and  Mr.  Hudson,  who  was  called  as  a  witness  for 
the  plaintiff,  stated,  that  he,  on  the  same  day,  wrote  a  letter  in 
answer  to  it,  which  he  gave  to  Mr.  Sleap  himself,  at  his  (Mr. 
Hudson's)  office  in  London,  on  the  4th  of  April,  at  about  noon. 
Notice  had  been  given  to  produce  this  letter  of  Mr.  Hudson  to  the 
defendant,  and  on  its  production  being  called  for, 

Jervis^  for  the  defendant,  stated  that  the  defendant  had  no 
such  letter. 

Crowder,  for  the  plaintiff,  proposed  to  give  secondary  evidence 
of  the  contract. 

Jervis^  for  the  defendant : 

I  propose  to  show,  by  evidence,  that  Mr.  Hudson  did  not  deliver 
this  letter  to  Mr.  Sleap  on  the  4th  of  April ;  and  that,  in  fact,  Mr. 
Hudson  did  not  answer  Mr.  Sleap's  letter  till  the  6th  of  April,  and 
that  he  sent  his  answer  by  post ;  and  I  propose  to  give  that  evidence 
so  as  to  exclude  the  parol  evidence  of  the  ^supposed  answer  of  the  [  *49  ] 
4th ;  because,  if  I  do  not  give  my  evidence  now,  I  shall  not  be  able 
to  exclude  the  secondary  evidence  proposed  to  be  given  on  the 
other  side.  This  course  was  adopted  in  a  case  before  Baron 
Parke  (i). 

(1)  Probably  Harvey  ▼.  Mitchell,  62  R.  E.  807  (2  Moo.  ft  Bob.  366).— A.  0. 
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Smith        Aldbrson,  B.  : 

V. 

Bl»ap.  .  I  will  now  hear  any  evidence  you  have  to  show  that  Mr.  Hudson 
did  not  deliver  his  letter  to  Mr.  Sleap  on  the  4th  of  April,  as  he  has 
stated ;  and  I  must  decide  on  that  evidence  without  the  jary,  as  I 
have  myself  to  decide  all  questions  whether  secondary  evidence  is 
admissible  or  not. 

Jervis,  for  the  defendant,  put  in  a  letter  of  Mr.  Hudson  to  the 
defendant,  dated  the  6th  of  April,  and  sent  through  l^e  post-office 
on  that  day. 

Mr.  Morris,  the  associate,  began  to  read  this  letter,  which  com- 
menced, **  In  answer  to  your  letter  of  the  4th  instant." 

Crowder  : 
This  letter  should  not  be  read  in  the  hearing  of  the  jury. 

Aldbrson,  B.  : 

As  I  alone  have  to  decide  upon  it,  I  think  it  should  be  banded  to 
me,  and  then  shown  to  Mr.  Crowder. 

This  was  done,  and  Jervis,  for  the  defendant,  called  two  witnesses, 

with  a  view  of  showing  that  the  defendant  was  at  the  magistrates* 

meeting,  at  Brentford,  on  the  4th  of  April ;  but  they  stated,  that 

[  'SO  ]       the  meeting  began  at  noon,  *and  they  were  uncertain  as  to  the 

precise  time  at  which  they  saw  the  defendant. 

Mr.  Hudson,  in  answer  to  a  question  put  by  the  learned  Baron, 
stated  that  he  wrote  two  answers  to  the  defendant's  letter  of  the 
4th  of  April,  one  of  which  he  gave  into  the  defendant's  own  hand 
on  the  4th,  and  the  other  he  sent  by  post  on  the  6th. 

Aldebson,  B. 

I  shall  receive  secondary  evidence  of  the  contents  of  Mr.  Hudson's 
letter  of  the  4th  of  April. 

Mr.  Hudson  gave  parol  evidence  of  the  contents  of  the  letter. 

Nonmity  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Crowder,  and  TapreU,  for  the  plaintiff. 

Jervis,  and  Bramwell,  for  the  defendant. 

On  a  subsequent  day,  Crowder  obtained  a  rule  to  show  cause 
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why  the  nonsuit  should  not  be  set  aside,  and  a  verdict  entered  for       Smith 
the  plaintifif,  which  rule  was  after  argument  made  absolute  (i),  but .  ^  slkap. 
the  ruling  of  the  learned  Judge  as  to  the  point  above  reported  was 
not  questioned. 


KEG.  V.  The   IimABITANTS  of  the  Pabish  of  iw^ 

Readii 

[66] 


STEVENTON.  ji«a>v 

(1  Car.  &  Kir.  66—68.)  ^4#mM. 


An  indictment  for  non-repair  of  a  highway  stated,  that  there  was  a 
Queen's  highway  for  carriages,  fto.  "leading  from  the  town  of  A.  in  the 
county  of  B.,  towards  and  unto  the  village  of  £.  in  the  same  county,"  a 
part  of  which  was  out  of  repair.  The  part  of  the  road  charged  to  be  out  of 
repair  was  a  portion  of  a  lane  called  F.  lane ;  and  it  was  proved  that,  to  go 
from  the  town  of  A.  to  the  village  of  E.  with  a  carriage,  a  person  must  go 
four  miles  along  the  G.  turnpike  road,  then  all  along  F.  lane,  and  then 
cross  the  W.  turnpike  road,  and  for  a  short  distance  go  along  a  road 
which  goes  from  the  W.  turnpike  road  to  the  village  of  E. :  Held,  that  the 
road  was  not  misdescribed. 

Indigtmbnt  for  not  repairing  a  highway.  The  indictment 
charged,  "that,  before  and  on  the  day  and  year,  and  during  all 
the  time  hereinafter  mentioned,  there  was,  and  still  is,  a  certain 
common  and  ancient  Queen's  highway,  leading  from  the  town  of 
Abingdon,  in  the  county  of  Berks,  towards  and  unto  the  village 
of  East  Hendred,  in  the  same  county,"  used  by  and  for  all  the 
subjects  of  her  Majesty  and  her  predecessors,  with  their  horses, 
coaches,  &c.,  to  go,  return,  &c.,  at  their  free  will  and  pleasure; 
and  that  a  certain  part  of  the  same  Queen's  common  highway, 
situate,  lying,  and  being  in  the  parish  of  Steventon,  extending 
from  the  west-north-west  end  of  a  certain  lane,  &c.  (describing  it), 
now  and  yet  is  out  of  repair,  and  that  the  inhabitants  of  the  parish 
of  Steventon  ought  to  have  repaired  it. 

Plea — Not  guilty. 

It  appeared  that  the  portion  of  road  which  was  charged  by  the        [  56  ] 
present  indictment  as  being  out  of  repair  was  a  part  of  a  lane  caUed 
Featherbed  Lane,  which  is  represented  in  the  sketch  by  the  dotted 
lines. 

It  was  further  proved,  on  the  cross-examination  of  Mr.  Davis,  a 
surveyor,  who  was  called  for  the  prosecution,  that,  to  go  from 
Abingdon  to  East  Hendred,  through  Featherbed  Lane,  with  a 
carriage,  a  person  would  go  from  Abingdon  along  the  Chilton  turn- 
pike road  for  a  distance  of  about  *four  miles,  and  then  go  into  and       [  *57  j 

(1)  12  M.  &  W.  585. 
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along  Featherbed  Lane,  and  then  crosB  the  Wantage  turnpike  road, 
and  then  go  for  a  short  distance  along  a  road  which  goes  from  the 
Wantage  turnpike  road  to  the  village  of  East  Hendred.  This 
witness  also  stated,  that  the  sketch  correctly  showed  the  situation 
of  the  different  roads. 
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Carrmgtont  for  the  defendants : 

I  submit  that  this  road  is  improperly  described.  It  is  described 
as  being  a  part  of  a  Queen's  highway  leading  from  Abingdon  to 
East  Hendred,  whereas,  in  going  from  Abingdon  to  East  Hendred, 
a  person  must  not  only  go  along  this  road,  which  is  a  lane,  but 
must  also  go  four  miles  along  the  Chilton  turnpike  road,  cross  the 
Wantage  turnpike  road,  and  then  go  along  another  road  from  the 
Wantage  turnpike  road  to  East  Hendred.    This  road,  which  has 
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been  called  Featherbed  Lane,  ought  to  have  been  described  as  a 
highway  leading  from  the  Chilton  turnpike  road  to  the  Wantage  thb  inhabi- 
turnpike  road ;  and  it  was  held,  in  the  case  of  R.  v.  St.  Weonard's  (i), 
that,  if  the  road  is  misdescribed,  the  indictment  must  fail. 

Ebskinb,  J.: 

That  case  is  very  different  from  the  present,  as  there  a  part  of 
the  road  which  was  a  carriage  way  was  described  as  a  bridle  way. 

Carrington  : 

If  the  description  in  the  present  indictment  is  sufficient,  a  road 
may  be  described  by  termini  however  wide ;  and  a  road  in  Berkshire, 
running  east  and  west,  might  be  described  as  part  of  a  road  leading 
from  Dover  to  the  Land's  End. 

Ebskinb,  J. : 

I  think  that  the  description  of  the  road  is  sufficient.    It  is  not 
incorrect,  as  by  this  way  a  person  *would  go  from  Abingdon  to  East       [  *68  ] 
Hendred ;  indeed,  on  the  sketch  it  appears  to  be  the  nearest  way 
for  a  carriage  to  go  from  the  one  place  to  the  other ;  and  a  road  is 
not  the  less  a  highway  because  part  of  it  is  turnpike  road. 

Verdict — OuUty. 


Oodson,  and  John  Oray^  for  the  prosecution. 

Carrington,  for  the  defendants. 

In  the  ensuing  Term  Carrington  applied  to  the  Court  of  Queen's 
Bench  for  a  new  trial,  but  the  Court  refused  a  rule. 


EEG.  V.  The  INHABITANTS  of  MILTON. 

(1  Cai-.  &  Kir.  58—62.) 

On  the  trial  of  an  indictment  for  the  non-repair  of  a  highway,  a  map  of 
the  parish,  produced  from  the  parish  ohest,  which  map  was  made  under  an 
IndoBure  Act  (which  was  a  private  Act,  not  printed),  is  not  receivable  in 
evidence  to  show  the  boundaries  of  the  parish,  without  proof  of  the  Inclosure 
Act;  but  it  being  proved  by  the  surveyor  who  made  the  map  thirty- four 
years  before  the  trial,  that  he  laid  down  the  boundaries  of  the  parish  from 
the  information  of  an  old  man,  then  about  sixty,  who  went  round  and 

(1)  6  Car.  &  P.  682. 


1843. 
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Rbo.  showed  them  to  him :  Held,  that,  on  this  proof,  the  map  would  haTe  been 

V.  receivable  as  evidence  of  reputation,  if  it  had  been  also  proved  that  the  6Ld 

The  Ikhabi-  ^^^^^  ^^  j^^^  ^^  ^^  ^^^  ^f  ^^  trial,  but  that  it  was  not  receivable  at  all 

Milton.  without  proof  of  his  death. 

Indictment  for  non-repair  of  a  highway.  The  indictment  was  in 
precisely  the  same  form  as  that  in  the  preceding  case,  and  was 
preferred  for  the  non-repair  of  another  portion  of  the  same  lane 
which  was  the  subject  of  the  indictment  in  the  preceding  case. 

On  the  part  of  the  defendant,  with  a  view  of  showing  that  the 
road  in  question  was  not  situate  in  the  parish  of  Milton,  Beadon, 
for  the  defendant,  proposed  to  put  in  a  map  of  that  parish,  which 
was  produced  from  the  parish  chest. 

[  6»  ]  Oodson,  for  the  prosecution : 

A  map  from  the  parish  chest  cannot  be  evidence  in  favour  of  the 
parish. 

Tyrwhitt,  for  the  defendants : 

This  map  was  made  under  the  private  Act  of  Parliament  (i)  by 
which  this  parish  was  inclosed.  I  am  not  in  a  condition  to  give 
the  Act  of  Parliament  in  evidence,  as  it  is  strictly  a  private  Act. 
and  does  not  contain  any  clause,  either  that  it  shall  be  judicially 
noticed,  or  that  copies  printed  by  the  King's  printer  shall  be 
received  in  evidence  (2). 

[60]        Erskine,  J.: 

I  cannot  receive  this  map  in  evidence.    On  the  South  Wales 

[  •61  ]  Circuit  I  received  in  evidence  a  map  *which  was  about  thirty  years 
old ;  it  was  produced  from  the  clerk  of  the  peace's  office,  and  I 
received  it  without  the  private  Act  of  Parliament  (an  Inclosure  Act) 
being  put  in,  and  the  Court  of  Exchequer  held,  that,  without  the 
private  Act  of  Parliament,  it  was  not  even  evidence  of  reputation. 

(1)  49  Geo.  m.  c.  64  (not  printed).  the  same  volume  with    the    general 

(2)  A  private  statute,  whioh  does  statutes,  but  the  party  ought  to  have 
not  contain  any  clause  directing  how  a  copy  compared  with  the  Parliament 
it  shall  be  proved,  is  usually  proved  roU;"  [see  now  Documentary  Evidence 
by  an  examined  copy  of  the  Parliament  Act,  1846  (8  &  9  Vict.  c.  113),  a.  3; 
roU,  but  it  may  be  also  proved  by  an  Documentary  Evidence  Act,  1882 
exemplification  under  the  Great  Seal ;  (45  &  46  Vict.  c.  9),  s.  2 ;  Interpreta- 
and  it  is  laid  down  by  the  Chief  Baron  tion  Act,  1889  (52  &  53  Tict.  c  63), 
Gilbert  (Gilb.  on  Ev.  10),  that,  "in  s.  9;  Taylor,  Evid. J 7, 8, 1523, 9th «d. 
private  Acts,  the  printed  statute-book  pp.  10  and  1006. — ^A.  C.]. 

is  not  evidence,  ^ough  reduced  into 
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The  evidence  was  rejected. 

It  was  proved  by  Mr.  Dymoke,  that,  in  the  year  1809,  he  went  xhb  inhabi- 
over  the  parish  of  Milton  to  make  this  map  for  *the  inclosure; 
and  that  an  old  man  went  round  with  him,  and  showed  him  the 
bonndaries  of  the  parish;  and  that,  from  that  old  man's  information, 
he  laid  down  the  boundaries  on  the  map. 

Godson : 
I  submit  that  this  is  not  evidence. 

Ebskinb,  J.: 

If  the  old  man  is  dead,  I  shall  receive  the  evidence  as  evidence 
of  reputation. 

Tyrwhitt  : 

We  cannot  give  distinct  evidence  that  the  old  man  is  dead,  as  it 
is  not  now  known  who  he  was.  We  can  only  show  that  he  was  an 
old  man  in  the  year  1809. 

Mr.  Djnnoke  stated  that  the  old  man  appeared,  in  the  year  1809, 
to  be  about  60. 

Ebskinb,  J. : 

I  think  that,  on  this  evidence,  I  cannot  hold  that  the  old  man 
may  not  be  living,  and,  if  he  be,  the  proposed  evidence  of  reputation 
is  not  receivable. 


The  evidence  was  rejected. 

Verdict — ChiUty. 

Godson,  and  John  Gray,  for  the  prosecution. 

Tyrwhitt,  and  F.  V.  Lee,  and  Beadon,  for  the  defendants. 


EVANS  V.  OAKLET  and  PHILLIPS (l). 

(1  Oar.  &  Kir.  125—127.) 

To  justify  a  Burreyor  of  highways  in  taking  down  a  fence,  under  the 
Highway  Act,  1835  (5  &  6  Will.  IV.  o.  50),  s.  69,  two  things  must  concur : 
Ist,  the  fence  must  be  within  fifteen  feet  of  the  centre  of  the  road ;  and, 
2nd,  it  must  be  on  the  road. 

A  road  was  nine  feet  wide ;  and  there  being  a  piece  of  unindosed  land  at 

(1)  Approved  in  Easton  v.  Richmond  Highway  Board  (1871)  L.  E.  7  Q.  B. 
74,  41  L.  J.  M.  C.  29.— A.  C. 
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Etans  ^0  side  of  it,  also  nine  feet  wide,  which  land  was  so  rough  and  uneroi, 

V,  that  no  carriage  ever  did  or  conld  go  over  it,  the  owner  of  the  adjoining  field 

Oakley.  ^^^^j^  ^^^  2^^^^  ^^  j^  £^2^  i^^j  p^^^  ^  fence  round  it.    The  suryeyor  of  the 

highways  took  down  the  fence :  Held,  that  he  was  not  justified  in  ao  doing, 

under  the  69th  section  of  the  Highway  Act,  5  &  6  Will.  lY.  c  50,  as  the 

fence  was  not  on  the  road. 

Trespass.  The  declaration  consisted  of  two  counts,  the  first 
count  being  for  taking  down  a  fence  at  a  place  called  The  Pound ; 
the  second  count  being  for  taking  down  another  fence  at  a  place 
called  Nichols's.    Plea,  Not  guilty,  "  by  statute." 

It  appeared  that  the  defendant,  Mr.  Oakley,  was  the  surveyor  of 
the  highways  of  the  township  of  Stoney  Stretton ;  and  that  at  that 
part  of  the  highway  from  Westbury  to  Edge  which  is  at  a  place 
called  The  Pound,  where  it  passes  along  by  the  plaintiff's  field,  the 
roadway  along  which  a  carriage  could  pass  was  twenty-two  feet 
wide;  but  that  between  that  and  the  place  where  the  plaintiff's 
fence  originally  stood  was  a  piece  of  uninclosed  ground,  fifteen  feet 
wide,  and  two  feet  above  the  level  of  the  road,  with  a  perpendicular 
face  towards  the  road.  This  piece  of  uninclosed  ground  the  plaintiff 
had  taken  into  his  field,  and  bounded  on  the  side  next  the  road  by 
the  fence,  the  pulling  down  of  which  was  the  subject  of  the  first 
count  in  the  declaration.  The  trespass  which  was  the  subject  of 
the  second  count  of  the  declaration  was  for  pulling  down  another 
fence,  by  which  the  plaintiff,  in  like  manner,  had  inclosed  another 
[  *126  ]  piece  of  what  had  been  till  then  uninclosed  *land,  nine  feet  wide, 
which  was  at  the  side  of  the  same  road,  which  road  at  that  part 
was  nine  feet  wide;  this  latter  piece  of  land  being  rough  and 
uneven,  so  that  no  carriage  did  or  could  go  along  it  (i). 

F.  V.  Lee,  for  the  defendant : 

By  the  Highway  Act,  5  4  6  Will.  IV.  c.  50,  s.  69,  it  is  enacted, 
"  That,  if  any  person  shall  encroach,  by  making  or  causing  to  be 

(1)  In  the  case  of  Doe  d.  Fring  v.  is,  that  the  highway  itself  ad  medittm 

Peartey,  9  Dowl.  &  By.  908,  it  was  held,  JUum  vigR  does.     Bnt  the  presumption 

that  the  presumption  of  law  is,  that  is  to  be  confined  to  that  extent ;  for, 

waste  land  adjoining  a  road  belongs  if  the  narrow  strip  be  contiguoos  to, 

to  the  owner  of  the  adjoining  inclosed  or  communicate  with,  open  oommons 

land,  whether  freeholder,  leaseholder,  or  larger  portions  of  land,  the  pre- 

or  copyholder ;   and,   in  the  case  of  sumption  is  either  done  away  or  oon- 

Orovt  V.  West,  1  Taunt.  39,  Lord  Chief  siderably  narrowed,  for  the  eyidence 

Justice  GiBBS  said,  *<  jPn'm^ /octe  the  of   ownership,  which  applies  to  the 

presumption  is,  that  a  strip  of  land  larger  portions,  applies  alao   to  the 

lying   between  a   highway  and   the  narrow  strip  which  communicatee  with 

adjoining  close  belongs  to  the  owner  them." 
of  the  close,  as  the  presumption  also 


▼ou  Lxx.]     1848,    N.  P.    1  CAB.  &  KIR.  126—127.  785 

made  any  building,  hedge,  ditch,  or  other  fence,  on  any  carriage-  Bvanb 
way  or  cart-way,  within  the  distance  of  fifteen  feet  from  the  centre  oaklet. 
thereof,  every  person  so  offending  shall  forfeit,  on  conviction,  for 
every  such  offence,  any  sum  not  exceeding  forty  shillinfrs ;  and  the 
surveyor  who  shall  have  the  care  of  any  such  carriage-way  or  cart- 
way shall,  and  he  is  hereby  required  to  cause  such  building,  hedge, 
ditch,  or  fence,  to  be  taken  down  or  filled  up,  at  the  expense  of  the 
person  to  whom  the  same  shall  belong."  It  is  admitted  that  the 
defendant  Oakley  was  the  surveyor  of  the  highways,  and  that 
the  road  is  the  public  highway  from  Westbury  to  Edge ;  and  it  is 
also  admitted  that  these  fences  which  were  pulled  down  were 
within  fifteen  feet  of  the  centre  of  the  road,  and  that  the  road,  at 
the  place  called  The  Pound,  was  only  twenty-two  feet  wide,  and  at 
Nichols's  only  nine  feet  wide.  I  therefore  submit  that  the  defendant, 
Oakley,  as  surveyor,  was  justified  in  taking  them  down. 

Maule,  J.,  (in  summing  up) :  [  ^27  ] 

In  order  that  a  fence  put  up  by  a  party  should  come  within  the 
provisions  of  the  statute  that  has  been  cited,  two  things  must 
concur :  the  one,  that  it  must  be  within  fifteen  feet  of  the  centre  of 
the  road  ;  the  other,  that  it  must  be  on  the  road.  If  an  encroach- 
ment were  made  by  putting  up  a  fence  at  the  edge  of  a  road  as  wide 
as  Portland  Place,  that  would  not  be  within  this  enactment,  because 
it  would  not  be  within  fifteen  feet  of  the  centre  of  the  road.  So,  if 
the  road  was  under  thirty  feet  wide,  and  the  encroachment  was  at 
the  side  of  it,  but  not  on  the  road,  it  would,  on  that  ground,  not  be 
within  the  69th  section  of  the  Highway  Act.  Here  we  find  that 
there  is  a  road  running  along  this  line,  but  that  the  two  places 
inclosed  never  were  parts  of  that  road,  as  no  carriage  ever  did  or 
could  go  along  the  steep  bank  at  The  Pound,  or  over  the  rough 
uneven  ground  at  Nichols's;  and  if  these  places  at  which  the 
fences  were  put  up  have  never  either  of  them  been  used  by  the 
public  as  a  part  of  the  road,  the  surveyor  had  no  right  to  pull 
down  the  fences,  because  they  were  within  fifteen  feet  of  the  centre 
of  the  road. 

Verdict  for  the  plaintiff. 

Talfourd,  Serjt.,  and  Whitmore,  for  the  plaintiff. 

F.  V.  Lee  and  W.  Johnstone  Neale,  for  the  defendants. 

R.R. — VOL.  LXX.  50 
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iw*.  INNES  V.  WTLIE  ^nd  Others  (1). 

Feb,  22. 
(1  Car.  &  Kir.  257—264.) 

^^!!SLy^  Any  society  may  make  any  rules  by  which  the  admission  and  expulsion 

.        -  of  its  members  are  to  be  reg:ulated,  and  the  members  must  oonf  orm  to  those 

^        -'  rules ;  but  where  there  is  not  any  property  in  which  all  the  members  of  the 

society  have  a  joint  interest,  and  where  there  is  no  rule  as  to  expulsion,  the 
majority  may,  by  resolution,  remove  any  member ;  but,  before  that  is  done, 
notice  must  be  given  to  him  to  answer  the  charge  made  against  him,  and 
an  opportunity  given  to  him  for  making  his  defence ;  where,  ther^ore,  a 
member  of  such  a  society  had  used  menacing  language  towards  another 
member  of  the  society,  and  for  this  a  majority  of  a  general  meeting  of  the 
society  voted  that  he  should  no  longer  be  considered  a  member  of  the 
society,  but  did  not  give  him  any  notice  of  the  intention  to  take  his  conduct 
into  consideration,  or  any  opportunity  of  making  his  defence :  Held,  that 
this  expulsion  was  invalid,  and  that  he  was  still  a  member  of  the  society. 

A  policeman  prevented  a  member  of  a  society  from  entering  the  soctety's 
room:  Held,  that,  if  the  policeman  was  wholly  passive,  and  merely 
obstructed  his  entrance  as  any  inanimate  object  would,  this  was  not  an 
assault  by  the  policeman. 

Assault.  The  declaration  stated  that  the  defendants,  on  the  30th 
day  of  November,  1848,  **  assaulted  the  plaintiff,  he  then  being  a 
member  of  a  certain  society  of  persons  lawfully  and  voluntarily 
associated  together,  and  called  and  known  by  the  name  of  '  The 
Caledonian  Society  of  London,'  he  the  plaintiff  then  being  about 
to  enter  into  a  certain  room  situated  in  and  forming  part  of  a 
certain  hotel  or  public-house  called  and  known  by  the  name  of 
'  Badley's  Hotel,'  and  situated  in  the  city  of  London,  for  the 
purpose  of  attending  at,  and  partaking  of,  a  public  general 
meeting  and  dinner  of  the  members  of  the  said  society  which 
was  then  about  to  be  held  and  take  place  in  the  said  room,  and 
into  which  said  room  the  said  plaintiff  as  such  member  of  the  said 
society  as  aforesaid  then  was  lawfully  entitled  and  then  had  a  legal 
right  to  enter,  for  the  purpose  of  attending  at,  and  partaking  of, 
the  said  public  general  meeting  and  dinner  of  the  members  of  the 
[  *258 1  B^^d  ^society,  and  which  said  public  general  meeting  and  dinner  the 
said  plaintiff,  as  such  member  of  the  said  society  as  aforesaid,  then 
was  lawfully  entitled,  and  then  had  a  legal  right  to  attend  and  par- 
take of,  and  then  pushed  and  shoved  the  plaintiff  from  the  said  room, 
and  hindered  and  prevented  the  plaintiff  from  entering  the  said  room, 
and  from  attending  at,  and  partaking  of,  the  said  public  general 
meeting  and  dinner  of  the  members  of  the  said  society,  whereby 
the  plaintiff  was  totally  hindered,  prevented,  and  excluded  from 

(1)  Approved  in  Wood  v.  Woad  (1874)  L.  B.  9  Ex.  202,  43  L.  J.  Ex.  Id3.— 
A.  0. 
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attending  at,  and  partaking  of,  the  said  pablic  general  meeting  and        Invbb 
dinner  of  the  members  of  the  said  society,  and  from  enjoying  and      wrin. 
participating  in  the  advantages,  benefits,  and  privileges  of  the  said 
society  at  the  said  public  general  meeting  and  dinner,  and  other 
vn-ongs  to  the  plaintiff  then  did,  against  the  peace,"  &c. 

Pleas.  1st.  Not  guilty ;  2nd.  "  And  for  a  further  plea  as  to  the 
assaulting  the  plaintiff,  and  hindering  and  preventing  him  from 
entering  the  said  room,  and  as  to  the  pushing  and  shoving  the 
plaintiff,  the  defendants  say,  that,  before  and  at  the  said  time  when 
&c.,  in  the  declaration  mentioned,  they  the  defendants  were  the 
lawful  possessors  of  a  certain  room  or  apartment  then  hired  by  them 
for  the  use  of  a  certain  society,  known  as  '  The  Caledonian  Society 
of  London.'  And  the  defendants  further  say,  that  just  before,  and 
at  the  said  time  when  &c.,  the  plaintiff  having  notice  of  the  premises, 
and  not  then  being  a  member  of  the  said  society,  and  being  warned 
and  requested  by  the  defendants  not  to  enter  the  said  room  or  apart- 
ments, endeavoured,  against  the  will  and  without  the  consent  of  the 
defendants,  or  any  of  them,  or  of  the  said  society,  with  force  and 
arms  &c.,  to  enter  into  the  said  room  or  apartment,  and  would  then 
with  force  and  arms  have  entered  the  said  room  or  apartment,  if 
they  the  defendants  had  not  resisted  such  entrance  of  the  plaintiff 
into  the  said  room  or  apartment ;  and  wherefore  they  the  defen- 
dants at  the  same  time  when  &c.,  being  in  the  said  room  or  apart- 
ment, did,  in  order  to  preserve  the  quiet  possession  thereof  for  the 
said  society,  resist  and  oppose  the  said  entrance  by  the  plaintiff  into 
the  said  *room  or  apartment,  and,  in  so  doing,  were  unavoidably  [  *269  ] 
compelled  gently  to  lay  their  hands  on  the  plaintiff,  and  unavoid- 
ably a  little  pushed  and  shoved  the  plaintiff,  and  so  hindered  and 
prevented  him  from  entering  the  said  room  or  apartment,  as  they 
lawfully  might  for  the  cause  aforesaid,  they  the  defendants,  on  that 
occasion,  using  no  violence  whatever  to  the  plaintiff,  which  are  the 
same  trespasses  in  the  introductory  part  of  this  plea  mentioned, 
and  whereof  the  plaintiff  has  complained  against  the  defendants, 
and  this  the  defendants  are  ready  to  verify,  &c."  3rd.  *'That 
before  and  after  the  said  time  when  &c.,  one  Mr.  Badley  was 
lawfully  possessed  of  a  certain  hotel,  and  of  a  certain  room  or 
apartment  therein,  into  which  said  room  or  apartment  the  plaintiff, 
against  the  will  of  the  said  Mr.  Badley,  with  force  and  arms  &c., 
endeavoured  to  enter,  and  would  then  have  entered  if  they  the 
defendants,  as  the  servants  of  the  said  Mr.  Badley,  and  by  his 
command,  had  not  resisted  such  entrance  of  the  plaihtiff  into  the 
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lifvvB  said  room  or  apartment,  wherefore  they  the  said  defendantSy  at  the 
WTiiiE.  said  time  when  &c.,  being  in  the  said  room  or  apartment,  did,  as 
the  servants  of  the  said  Mr.  Badley,  and  by  his  command,  and,  in 
order  to  preserve  the  quiet  possession  thereof  for  the  said  Mr.  Badley, 
resist  and  oppose  the  said  entrance  of  the  plaintiff  into  the  said  room 
or  apartment,"  &c.     Beplication,  de  injuria. 

It  appeared  that  the  plaintiff  had  been  a  member  of  a  society 
called  "The  Caledonian  Society  of  London,"  which  had  for  its 
objects  the  extension  of  education  in  Scotland,  and  the  preserva- 
tion of  the  ancient  Caledonian  costume ;  and  that,  on  the  occasion 
of  one  of  the  dinners  of  the  society,  in  the  month  of  May,  184S, 
the  plaintiff  insisted  on  a  seat  at  a  particular  part  of  the  room, 
which  being  refused  to  him,  he  made  use  of  some  menacing  expres- 
sions towards  one  of  the  defendants,  and  as  the  plaintiff  would  not 
apologize  for  this  when  asked  to  do  so  in  the  month  of  Aagast,  it 
was  resolved,  at  a  meeting  of  the  committee  of  the  society,  held  on 
[  *260  ]  the  9th  of  November,  1848,  that  the  ^plaintiff  should  cease  to  be 
considered  as  a  member  of  the  society ;  and  this  resolution  of  the 
committee  was  submitted  to  a  general  meeting  of  the  society,  held 
on  the  same  day,  at  which  fourteen  members  were  present,  and  the 
resolution  of  the  committee  was  confirmed  by  the  votes  of  nine 
against  five  ;  but  no  notice  had  been  given  that  this  matter  was  to 
be  taken  into  consideration  at  this  meeting  of  the  society.  It 
appeared  that  the  subscriptions  of  the  members  of  the  society 
became  payable  on  the  1st  of  November  in  each  year;  but  the 
second  rule  of  the  society  as  to  its  "  financial  department,"  was  as 
follows :  "  In  order  to  secure  a  full  attendance  of  members  at  the 
dress  meetings,  an  annual  subscription  of  one  guinea  shall  be  pay- 
able in  the  month  of  November,  to  defray  the  expenses  of  the  dinners 
which  follow  the  meetings  in  November.  Any  members  joining  after 
the  80th  of  November,  and  previous  to  the  24th  of  May,  shall  pay 
the  sum  of  half-a-guinea  as  their  subscription  for  the  remainder  of 
the  season."  There  was  no  rule  of  the  society  as  to  the  expulsion 
of  its  members ;  but  among  their  rules  were  the  following : 

**  4th.  No  member  shall  be  qualified  to  ballot  for  a  new  member, 
or  to  vote  on  any  occasion  whatever  until  his  subscription  for  the 
current  year  be  paid. 

"  6th.  The  committee  to  have  full  power  to  discuss  and  determine 
on  all  business  connected  with  the  society ;  but  their  proceedings 
to  be  afterwards  subjected  to  the  approval  of  the  members  at  a 
general  meetfing. 
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'*7th.  No  business  shall  be  proposed  or  decided  upon  at  any       Ivnu 
general  meeting  of   the  society,  excepting  only  the  confirmation       wtlis. 
or  rejection  of  the  proceedings  of  the  committee,  and  the  election 
of  new  members. 

"  10th.  Whenever  occasion  shall  require,  a  special  general  meet- 
ing may  be  held  by  order  of  the  committee,  not  less  than  two  days' 
notice  of  the  same  being  given  to  the  members  of  the  society." 

It  appeared  that  of  the  nine  members  of  the  society  who  voted  on 
the  9th  of  November  for  the  confirmation  of  the  ^plaintiff 's  expul-       [  •261  ] 
8ion,  only  one  of  them  had  paid  his  subscription  on  the  1st  of 
November,  1848,  but  that  the  whole  of  the  five  who  voted  against 
it  had  paid  their  subscriptions  on  that  day. 

It  further  appeared  that  the  plaintiff,  on  the  80th  of  November, 
1848,  went  to  a  dinner  of  the  society  at ''  Badley!s  Hotel,"  and  was 
prevented  by  a  policeman  named  Douglas,  from  entering  the  room  ; 
and  it  was  proved  by  the  policeman  that  he  acted  by  order  of  the 
defendants. 

It  was  objected  on  the  part  of  the  plaintiff  that  he  was  a  member 
of  the  society  on  the  80th  of  November,  1843,  and  that  the 
defendants  were  not  justified  in  excluding  him  from  the  dinner ; 
1st,  because  no  notice  had  been  given  that  the  subject  of  the 
plaintiff's  expulsion  would  be  taken  into  consideration  at  the 
general  meeting  of  the  society  on  the  9th  of  November;  2ndly, 
that  the  plaintiff  had  not  been  called  on  to  make  any  defence  or 
show  cause  why  he  should  not  be  expelled ;  and  thirdly,  because 
out  of  the  nine  members  that  voted  on  the  9th  of  November  for 
the  confirmation  of  the  vote  of  the  committee  for  expelling  the 
plaintiff,  one  only  had  paid  his  subscription  due  on  the  1st  of 
November,  and  the  others,  therefore,  were  not  entitled  to  vote  or 
exercise  any  of  the  rights  of  members ;  and  that  the  majority  of 
good  votes  was  therefore  against  the  expulsion.  With  respect  to  the 
alleged  assault,  the  policeman  said,  '*  the  plaintiff  tried  to  push  by 
me  into  the  room  and  I  prevented  him ;  "  but  some  of  the  other 
witnesses  stated  that  the  plaintiff  tried  to  enter  the  room  and  was 
pushed  back. 

Erie  addressed  the  jury  for  the  defendant.     ♦     ♦     * 

Loan  Dbnman,  Gh.  J.,  (in  summing  up) :  .         [  S68  ] 

I  am  of  opinion  that  where  there  is  not  any  property  in  which 
all  the  members  of  a  society  have  a  joint  interest,  the  majority  may 
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IKHK  by  resolation  remove  any  one  member.  I  think  that  in  this  instanee 
Wylis.  ^^^  members  of  this  society  had  that  power,  in  case  the  plaintiff  had 
misconducted  himself.  Then  had  he  done  so  ?  On  the  facts  of  the 
case,  as  they  appear  in  evidence,  I  think  that  he  had,  by  osing 
menacing  language  as  to  one  of  the  other  members.  Then  what  was 
done  ?  There  was  a  resolution  of  the  committee  declaring  that  he 
had  ceased  to  be  a  member  of  the  society ;  but  by  the  regulations  of 
the  society  no  resolution  of  a  committee  is  valid  unless  it  has  been 
confirmed  by  the  general  body.  There  was  a  meeting  of  the 
general  body  and  this  resolution  of  the  committee  was  consideredt 
and  it  was  confirmed  by  a  majority  of  nine  to  five;  but  it 
further  appears  that  all  the  five  had  paid  up  their  subscriptions 
before  the  time  when  the  meeting  took  place,  but  that  only  one 
of  the  nine  had  paid  up  his  subscription  at  the  time  of  that 
meeting.  It  is  therefore  contended  that  the  resolution  of  tiie 
committee  cannot  be  considered  as  lawfully  confirmed.  However, 
it  does  not  appear  to  me  that  that  objection  is  well-founded.  The 
subscriptions  are  nominally  due  on  the  1st  of  November,  but 
not  payable  till  the  80th,  and  I  think  that  they  cannot  be  con- 
sidered in  arrear  before  the  80th.  So  far  the  resolution  would  be 
valid ;  but  I  think  that  it  was  rendered  altogether  invalid  by  the 
want  of  notice  to  Mr.  Innes  of  the  intention  to  remove  him  from  the 
[  *2«3  ]  society.  It  is  true  he  was  once  required  to  apologize,  *which  he 
refused  to  do  ;  but  no  notice  was  given  to  him  that  the  subject  of 
his  removal  from  the  society  was  to  be  taken  into  consideration, 
nor  was  he  called  on  to  show  why  such  a  course  should  not  be 
pursued.  The  society  was,  in  my  opinion,  wrong  in  removing  him 
without  giving  him  distinct  and  positive  notice  that  he  was  to  come 
and  answer  the  charge  that  was  made  against  him,  and  I  hold 
that  he  should  have  been  told  what  the  charge  was,  and  called 
on  to  answer  it,  and  told  that  it  was  meant  to  remove  him  if 
he  did  not  make  his  defence.  No  proceeding  in  the  nature  of  a 
judicial  proceeding  can  be  valid  unless  the  party  charged  is  told 
that  he  is  so  charged,  is  called  on  to  answer  the  charge,  and  is 
warned  of  the  consequences  of  refusing  to  do  so.  As  no  such  notice 
was  given  here,  I  think  that  the  removal  is  altogether  a  void  act, 
and  I  am  therefore  of  opinion  that  the  plaintiff  is  still  a  member  of 
the  society.  Being  so,  it  appears  that  he  went  to  one  of  its  meetings 
on  the  80th  of  November,  1848,  and  was  then  prevented,  by  a 
policeman  acting  under  the  orders  of  the  defendants,  from  entering 
the  room.    Tou  will  say,  whether,  on  the  evidence,  you  think  that 
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the  policeman  committed  an  assault  on  the  plaintiff,  or  was  merely 
passive.  If  the  policeman  was  entirely  passive  like  a  door  or  a  wall 
put  to  prevent  the  plaintiff  from  entering  the  room,  and  simply 
obstructing  the  entrance  of  the  plaintiff,  no  assault  has  been 
committed  on  the  plaintiff,  and  your  verdict  will  be  for  the 
defendant.  The  question  is,  did  the  policeman  take  any  active 
measures  to  prevent  the  plaintiff  from  entering  the  room,  or  did 
he  stand  in  the  door-way  passive,  and  not  move  at  all. 

Verdict  for  the  plaintiff.     Damages ,  40«. 

Platt^  Pickering,  and  Worlledge,  for  the  plaintiff. 

Erie,  and  F.  V.  Lee,  for  the  defendant. 

In  the  ensuing  Term,  Erie  moved  for  a  new  trial ;  but  the  Court, 
after  taking  time  to  consider,  refused  a  rule ;  and  Lord  Dbnman, 
Ch.  J.,  said,  ''Any  society  may  undoubtedly  make  any  rules  by 
which  the  admission  and  expulsion  of  its  members  are  to  be 
regulated ;  and  the  members  must  conform  to,  and  cannot  question, 
them.  But  where  there  are  no  directions  on  the  subject  contained 
in  the  rules,  a  party  expelled  may  lawfully  complain,  that  his 
expulsion  has  been  effected  contrary  to  the  general  principles  of 
law ;  and  a  member  is  not  to  be  expelled  by  vote,  unless  there  be 
regular  notice  given  to  him,  and  an  opportunity  of  his  being  heard. 
This  has  been  the  case  here  ;  the  plaintiff  has  been  expelled  without 
being  called  on  for  his  defence  before  the  general  meeting.  This 
course  was  one  which  could  not  be  legally  adopted;  and  the 
trespass  sought  to  be  justified  by  it  must  be  considered  as  illegally 
committed." 
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LOCKIEK  r.  PATERSON  and  Another. 

(1  Car.  &  Kir.  271—274.) 

A.  had  his  goods  distraiiied  on  for  rent  (no  rent  being  due)  and  was 
obliged  to  pay  a  sum  of  9/.  13«.  to  procure  the  distress  to  be  withdrawn. 
A.  died,  and  his  executrix  brought  trespass  for  the  taking  of  the  goods, 
and  the  declaration  stated  that  the  goods  were  detained  till  A.  paid  9/.  ISs,, 
whereby  his  personal  estate  was  diminished :  Held,  that  on  this  declaration 
the  executrix  could  only  recover  damages  to  the  amount  of  9/.  V6$, ;  and 
sembUf  that  the  executrix  could  not  have  received  any  greater  amount  if 
the  declaration  had  been  in  any  other  form. 

Tbbspass.  The  declaration  stated  that  the  defendant,  in  the 
lifetime  of  Daniel  Lockier,  seized,  took,  and  distrained  certain 
goods  and  chattels  of  the  said  D.  L.,  to  wit,  ten  mahogany  cigar 
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LooKint  boxes  (specifying  the  goods)  and  detained  them  till  the  said  D.  L. 
patbbson.  ^as  forced  to  pay  divers  sums  amounting  to  91.  IS^.,  "  whereby  the 
[  *272  ]  personal  estate  *of  the  said  D.  L.  in  his  lifetime,  and  of  the  plaintiff 
as  executrix  as  aforesaid  since  his  decease,  was  and  is  greatly 
diminished  and  injured,  to  wit,  to  the  amount  of  501.,  and  other 
wrongs  to  the  said  D.  L.  in  his  lifetime  the  defendant  then 
did"&c. 

Plea,  Not  guilty  "  by  statute." 

It  appeared  from  the  evidence  given  on  the  part  of  the  plaintiff 
that  she  was  the  widow  and  executrix  of  Daniel  Lockier,  and  that 
the  testator  had  rented  a  shop,  a  kitchen,  and  an  attic  of  the 
defendant  Paterson ;  and  that,  in  the  lifetime  of  the  testator,  the 
defendant  Paterson  had  distrained  on  the  goods  of  the  testator 
mentioned  in  the  declaration  for  91.  5s.  for  nine  weeks'  rent  in 
arrear,  which  sum,  together  with  8s.  for  expenses,  the  testator  was 
obliged  to  pay  to  procure  the  distress  to  be  withdrawn.  On  the 
part  of  the  plaintiff  it  was  contended  that  no  rent  was  due,  as  the 
rent  was  payable  quarterly.  The  defence  was,  that  the  rent  was 
reserved  weekly,  and  evidence  was  given  with  a  view  of  showing 
that  it  was  so. 

Piatt,  for  the  plaintiff,  in  reply : 

Upon  the  balance  of  evidence  this  is  clearly  a  quarterly  holding, 
and  the  plaintiff  is  entitled  to  a  verdict ;  and  as  the  plaintiff,  as 
executrix,  is  entitled  to  bring  this  action  instead  of  her  husband, 
the  testator,  I  apprehend  that  for  the  putting  in  of  this  wrongful 
distress  you  are  not  limited  to  giving  a  verdict  for  the  mere  sum 
paid  to  redeem  the  goods. 

Lord  Denman,  Gh.  J. : 

The  declaration  merely  states  that  the  personal  estate  of  the 
testator  was  diminished,  and  does  not  state  any  special  damage. 

Piatt: 

If  the  action  had  been  in  trover  the  sum  paid  might  have  been 
the  measure  of  the  damages,  but  it  being  in  trespass,  I  should  submit 
[  *273]      that  the  jury  may  give  such  ^damages  as  they  think  proper,  on 
consideration  of  the  whole  of  the  facts  of  the  case  (i). 

(1)  By  the  stat.  4  Edw.  III.  c.  7,  as  of  the  goods  and  chattels  of  the 

after  reciting,  that  **  whereas  in  times  same  testators  carried  away  in  tibeir 

past  executors  have  not  had  actions  life,    and   so   such    trespasses    haye 

for  trespasses  done  to  their  testators,  hitherto  remained  unpuniBhed,"   "  It 
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IjOBD  Dbnman,  Ch.  J.  (in  summing  up) : 

If  the  rent  was  reserved  weekly,  the  defendants  were  clearly 
entitled  to  distrain;  *but  if  the  rent  was  payable  quarterly,  the 
plaintiff  is  entitled  to  recover  in  this  action.  However,  I  am  of 
opinion,  that,  if  you  find  for  the  plaintiff,  you  can  only  give 
damages  for  the  pecuniary  amount  of  the  loss  to  the  testator's 
estate,  namely,  the  sum  of  91.  lis.,  which  was  paid  to  obtain  the 
possession  of  the  goods.    I  think  that  no  greater  sum  could  be 
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is  accorded,  that  the  executors  in  such 
cases  shaU  have  an  action  against  the 
trespassers,  to  recover  damages  in  like 
manner  as  they  whose  executors  they 
be  should  have  had  if  they  were  in 
life."  This  provision  was  extended  to 
the  executors  of  executors  by  the  stat. 
15  £dw.  III.  c.  6 ;  and  it  is  laid  down 
in  Mr.  Serjeant  Williams's  Saunders, 
(edit,  by  Mr.  Justice  Patteson  and 
Mr.  E.  V.  Williams),  vol.  1,  p. 
217,  n.  (&),  that  the  stat.  4  £dw.  HI. 
being  a  remedial  law,  it  has  always 
been  expounded  largely,  and  though 
it  makes  use  of  the  word  "  trespasses  " 
only,  has  been  extended  to  other  cases 
within  the  intent  of  the  statute. 
'*  Therefore,  by  an  equitable  construc- 
tion of  the  statute,  an  executor  or 
administrator  shall  now  have  the  same 
actions  for  any  injury  done  to  the 
personal  estate  of  the  testator  in  his 
lifetime,  whereby  it  has  become  less 
beneficial  to  the  executor,  as  the 
testator  himself  might  have  had, 
whatever  the  form  of  the  action  may 
be.  Latch,  168;  so  that  he  may  now 
have  trespasser  trover,  5  Oo.  Hep.  27  (a), 
HuBielVa  case;  Sir  W.  Jones,  174,  action 
for  a  false  return,  4  Mod.  403,  Williama 
V.  Cary,  for  an  escape,  2  Ld.  Bay.  973, 
Berwick  v.  Andrews ^  debt  on  a  judg- 
ment against  an  executor  suggesting 
a  devastavit,  1  Salk.  314,  action  for 
removing  goods  taken  in  execution 
before  the  testator  (the  landlord)  was 
paid  a  year's  rent,  1  Str.  212,  Ptdgrave 
V.  Windham,  and  other  actions  of  the 
like  kind,  for  injuries  done  to  the 
personal  estate  of  the  testator  in  his 
life-time."  But  the  statute  of  £dw.  III. 
does  not  extend  to  injuries  done  to  the 
person  or  to  the  freehold  of  the  testator. 


But,  with  respect  to  injuries  to  the 
real  estate  of  any  person  deceased, 
committed  in  his  lifetime,  and  with 
respect  to  certain  wrongs  done  by  a 
person  deceased  to  another  in  respect 
of  his  property  real  or  personal,  it  is, 
by  the  stat.  3  &  4  Will.  IV.  c.  42,  s.  2, 
enacted,  ''that  an  action  of  trespass, 
or  trespass  on  the  case,  as  the  case 
may  be,  may  be  maintained  by  the 
executors  or  administrators  of  any 
person  deceased  for  any  injury  to  the 
real  estate  of  such  person,  committed 
in  his  lifetime,  for  which  an  action 
might  have  been  maintained  by  such 
person,  so  as  such  injury  shall  have 
been  committed  within  six  calendar 
months  before  the  death  of  such 
deceased  person,  and  provided  such 
action  shall  be  brought  within  one 
year  *after  the  death  of  such  person  ; 
and  the  damages,  when  recovered, 
shaU  be  part  of  the  personal  estate  of 
such  person;  and  further,  that  an 
action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be 
maintained  against  the  executors  or 
administrators  of  any  person  deceased, 
for  any  wrong  committed  by  him  in 
his  lifetime  to  another  in  respect  of  his 
property,  real  or  personal,  so  as  such 
injury  shall  have  been  committed 
within  six  calendar  months  before 
such  person's  death,  and  so  as  such 
action  shall  be  brought  within  six 
calendar  months  after  such  executors 
or  administrators  shaU  have  taken 
upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person ; 
and  the  damages  to  be  recovered  in 
such  action  shall  be  payable  in  like 
order  of  administration  as  the  simple 
contract  debts  of  such  person.'' 


[•274,/!,] 
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LooKiBB      recovered  in  an  action  like  the  present,  and  I  certainly  think  tiiat 
PATBK80H.     ^^  greater  amount  is  recoverable  on  this  declaration. 

Verdict  for  the  plaintiff.     Dajnages^  91.  13». 
Piatt  and  Gunning,  for  the  plaintiff. 
Jervis  and  BramweU,  for  the  defendant. 


Sittingiot 
Wegtmiiuter, 

[276] 


DAVIS  V.  LLOYD  and  Othbrs. 

(1  Car.  &  Kir.  275—278.) 

In  trespass  for  taking  the  plaintifTs  goods,  with  a  plea  of  not 
it  was  proposed  to  show  that  the  goods  were  not  his,  by  showing,  inter  aJieu 
that  he  was  not  twenty-one.  To  show  this,  it  was  proved,  that,  by  the 
oustom  of  the  law  of  the  Jews,  children  are  drcnmcised  on  the  eighth  day 
from  their  birth,  and  that  it  was  the  duty  of  the  Chief  Babbi  to  perform 
this  rite,  and  make  an  entry  of  it  in  a  book.  It  was  proposed  to  give  in 
evidence  the  entry  in  this  book  of  the  plaintiff's  drcumdsion,  the  entry 
being  in  the  handwriting  of  a  Chief  Babbi,  who  was  dead :  Held,  that  the 
entry  was  not  receivable  in  evidence. 

Trbspass  for  taking  the  goods  of  the  plaintiff.  Pleas :  Ist,  Not 
guilty  ;  2nd,  that  the  plaintiff  was  not  possessed  of  the  goods  (i). 

It  was  proved  that  the  defendants  had  taken  the  goods  in 
question,  it  being  alleged  by  them  that  the  goods  did  not  belong  to 
the  plaintiff,  but  really  belonged  to  his  father,  who  had  become 
bankrupt,  and  for  whose  assignees  the  defendants  were  acting :  and 
in  order  to  show  that  the  goods  were  only  colourably  in  the  posses- 
sion of  the  plaintiff,  and  not  his  property,  it  was  proposed,  on  the 
part  of  the  defendants,  to  show,  that,  at  the  time  of  the  taking  of 
the  goods,  the  plaintiff  was  under  the  age  of  twenty-one;  and 
in  order  to  show  this,  it  was  proved  by  the  secretary  to  the  Great 
Synagogue  in  London,  that,  by  the  Jewish  law,  the  custom  is  for  a 
child  to  be  circumcised  on  the  eighth  day  after  its  birth  ;  and  it  was 
also  proved  by  the  secretary  that  it  is  the  duty  of  the  Chief  Babbi 
to  perform  that  rite,  and  he  also  produced  an  entry  in  a  book  kept 
at  that  synagogue  in  the  handwriting  of  Dr.  Herschell,  who  at  the 
time  of  the  date  of  the  entry  was  the  Chief  Babbi.  This  entry 
showed  that  Dr.  Herschell  had  performed  the  rite  of  circumcision 
in  respect  to  the  plaintiff ;  and  this  witness  stated  that  it  was  the 
duty  of  Dr.  Herschell,  as  Chief  Babbi,  to  make  such  entries,  and 
that  he  was  dead. 

(1)  There  was  also  a  third  plea,  on  which  no  question  of  law  arose. 
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Jervis,  Petersdorff,  and  Wordsworth^  for  the  plaintiff:  Davis 

p. 
This   entry  cannot  be  received  in  evidence,  it  being  no  more      Llotd. 

receivable  in  evidence  than  a  register  of  a  Fleet  marriage  (i).    In       [  ^^^  1 

The  Sussex  Peerage  case,  in  the  House  of  Lords,  yesterday,  it  was 

held,  that  a  declaration  of  a  fact  by  a  third  person,  which  was  not 

against  his  pecuniary  interest,  was  not  receivable  in  evidence. 

Platt^  for  the  defendant : 

This  is  an  entry  made  by  the  Chief  Babbi  in  the  course  of  his 
duty ;  and  the  present  case  is  not  distinguishable,  in  principle,  from 
the  cases  of  Doe  d.  PatteshaU  v.  Turford  (2)  and  Poole  v.  Dieas  (8). 

Humfrey^  on  the  same  side : 

As  your  Lordship  took  part  in  the  decision  of  the  House  of  Lords, 
yesterday,  in  the  case  of  The  Sussex  Peerage^  may  I  ask,  whether 
the  House  decided  that,  in  every  case  in  which  a  declaration  of  a 
third  person  is  receivable  in  evidence,  it  must  be  against  the 
pecuniary  interest  of  the  person  making  it ;  or  whether  the  House 
merely  decided  that,  in  all  those  cases  in  which,  to  make  a 
declaration  of  a  third  person  admissible,  it  is  necessary  that  it 
should  be  against  the  interest  of  the  party  making  it,  that  interest 
must  be  of  a  pecuniary  nature. 

Lord  Dbnman,  Ch.  J. : 

That  case  decided  that,  where  a  declaration  of  a  third  person  is 
receivable  in  evidence,  as  being  a  declaration  against  his  interest, 
that  interest  must  be  of  a  pecuniary  nature  (4). 

Humfrey :  [  277  ] 

The  declaration  offered  in  evidence  in  The  Sussex  Peerage  case, 
being  a  declaration  made  by  Mr.  Gunn,  that  he  had  married  the 
Duke  of  Sussex  and  Lady  ^Augusta  Murray,  was  not  a  declaration  [  ^278  ] 
made  by  him  in  the  course  of  his  duty;  and  is,  therefore,  quite 
distinguishable  from  the  present  entry  made  by  Dr.  Herschell  in 
the  course  of  his  duty,  and  as  a  part  of  his  duty. 

LoBD  Dbnman,  Gh.  J.  (having  conferred  with  Patteson,  J.) : 

I  have  conferred  with  my  brother  Pattbson,  and  we  think  that 
the  evidence  is  not  receivable. 

(1)  See  the  caae  of  Beed  y.  Fasaer,  3  (4)  In  the  case  of  The  Susiex 
E.  B.  696  (1  Peake,  303).                           Peerage  (1844)  65  B.  B.  11,  24—30  (11 

(2)  37  B.  B.  581  (3  B.  &  Ad.  890).         01.  &  Fin.  85,  103—114). 

(3)  41  B.  B.  646  (1  Soott,  600). 
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The  evidence  was  rejected. 

Verdict  for  the  defendants. 

Jervii,  Petersdarff,  and  Wordiworth^  for  the  plaintiff. 

Platt^  Humfrey,  and  E.  JameSy  for  the  defendants. 


1844. 
Moreh  2. 
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FENWICK  V.  BELL. 

(1  Car.  &  Kir.  312-^13.) 

In  case  for  nmning  down  the  plaintifrs  ship,  a  nautical  witness  maj  be 
asked,  whether,  having  heard  the  evidence,  and  admitting  the  facts  proved 
by  the  plaintiff  to  be  true,  he  is  of  opinion  that  the  collision  could  have 
been  avoided  by  proper  care  on  the  part  of  the  defendant's  servants. 

Casb  for  running  fool  of  plaintiff's  ship,  whereby  she  was 
damaged,  and  thereby  prevented  from  completing  her  cargp. 
Plea,  Not  guilty. 

The  plaintiff's  witnesses  proved  that  the  ships  of  the  plaintiff 
and  defendant  were  respectively  tacking  up  the  river  Thames  on  a 
particular  day ;  and  that,  at  the  time  they  got  into  Gravesend 
Beach,  the  plaintiff's  ship  was  on  the  larboard  tack,  and  that  the 
ship  of  the  defendant  was  on  the  same  tack,  following  in  her  wake. 
It  appeared  further,  that,  just  as  the  plaintiff's  ship  had  completed 
her  tack  and  was  putting  about,  and  whilst  she  was  in  that  position 
which  is  technically  called  "  in  irons," — that  is,  having  no  steerage- 
way  upon  her, — she  was  run  into  by  the  defendant's  ship.  The 
master  and  crew  of  the  plaintiff's  ship  stated  in  evidence,  that  they 
had  done  every  thing  in  their  power  to  prevent  the  collision ;  and 
they  stated  further,  that,  had  the  defendant's  ship  been  put  about 
sooner,  as  she  ought  to  have  been,  the  collision  would  not  have 
taken  place. 

The  master  of  the  Trinity  House  of  Newcastle  was  then  called, 
and  the  learned  counsel  for  the  plaintiff  proposed  to  ask  him, 
whether,  according  to  the  best  of  his  judgment, — shaving  heard  the 
evidence,  and  admitting  the  facts  as  proved  by  the  plaintiff  to  be 
true, — ^he  was  of  opinion  that  a  collision  between  the  two  ships 
could  have  been  avoided  by  proper  care  on  the  part  of  the 
defendant's  servants. 

Dundas,  for  the  defendant,  objected,  that  this  question  could 
not  be  put,  inasmuch  as  it  was  the  very  question  which  the  juiy 
were  to  try. 
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CoLTMAN,  J.,  however,  overruled  the  objection,  and  allowed  the     Fenwick 
question  to  be  put,  on  the  ground  that  it  was  a  question  having        bell. 
reference  to  a  matter  of  science  and  opinion.  [  313  ] 

WoriLey  and  W.  H.  Watson,  for  the  plaintiff. 

Dundas  and  Knowles,  for  the  defendant. 


TOPHAM  AND  Wife  v.  MCGREGOR  and  Wife. 

(1  Car.  &  Kir.  320— 321.) 

A  witness,  who  states  that  he  had  at  one  time  received  a  number  of 
letters  from  one  of  the  parties  in  a  cause,  containing  statements  with 
reference  to  a  particular  fact, — ^but  which  letters  he  had  since  destroyed — 
cannot  be  examined  as  to  the  general  contents  of  such  letters,  for  the 
purpose  of  ascertaining  the  impression  thereby  produced  in  his  mind  with 
reference  to  the  fact  in  question. 

The  editor  of  a  newspaper  swore  that  A.  was  the  writer  of  a  certain 
article  which  had  appeared  in  that  paper  many  years  before,  and  that  the 
MS.  h^  been  lost.  A.  stated  that  he  had  been  in  the  habit  of  writing  such 
articles  for  the  newspaper  in  question,  but  that  he  had  no  recollection  of 
having  sent  the  particular  article  now  referred  to.  He  swore,  however,  that 
all  the  statements  made  in  the  articles  he  did  send  were  true  :  Held,  that  the 
newspaper  might  be  put  into  A.'s  hand,  in  order  to  refresh  his  memory ; 
and  that  he  might  be  asked,  whether,  looking  at  the  article,  he  had  any 
doubt  that  the  fact  was  as  therein  stated. 

This  was  an  issue  out  of  Chancery,  to  try  the  validity  of  the  last 
will  and  testament  of  one  Richard  Wrightson. 

The  testator  had,  by  his  will,  made  in  the  year  1829,  devised  *all 
his  property,  real  and  personal,  to  his  then  wife,  who,  after  the 
death  of  the  testator,  had  intermarried  with  the  plaintiff  Topham. 
The  wife  of  the  defendant  McGregor  was  the  sister  and  heir-at-law 
of  the  testator  ;  and,  in  the  year  1842,  she  and  her  husband  filed  a 
bill  in  Chancery  for  the  purpose  of  setting  aside  the  said  will,  on 
the  ground  that,  at  the  time  the  will  was  made,  the  testator  had  not 
a  sound  and  disposing  mind  and  memory.  It  was  to  decide  this 
question  that  the  present  issue  was  directed  to  be  tried. 

In  the  course  of  the  cause,  it  became  material  for  the  plaintiffs 
to  show  the  terms  on  which  the  testator  and  his  sister  (Mrs. 
M'Gregor)  had  lived  together;  and,  in  order  to  prove  this,  a 
witness  was  called,  who  stated  that  the  defendant  Mrs.  M'Gregor 
had  corresponded  with  him  for  a  considerable  time  prior  to  the 
death  of  her  brother  the  testator.  These  letters,  however,  he 
further  stated,  had  been  long  since  destroyed.  He  was  then  asked 
by  the  plaintiffs'  counsel  as  to  what  were  the  general  contents  of 
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TopHAM      those  letters,  and  as  to  the  impression  thereby  prodaced  on  his 
MK^RRooB.    mind,  with  reference  to  the  degree  of  friendship  which  sabsisted 
between  the  testator  and  his  sister. 

Kelly,  for  the  defendants,  objected  to  this  question;  and  he 
contended,  that,  although  the  witness  might  be  examined  as  to  the 
contents  of  any  particular  letter,  yet  that  he  could  not  be  examined 
as  to  the  general  contents  of  all. 

RoLFB,  B.,  allowed  the  objection,  and  the  question  was  accord- 
ingly  withdrawn  (i). 

[  322  ]  In  the  course  of  the  trial,  one  of  the  witnesses  stated  that  she 

knew  that  a  certain  circumstance,  with  reference  to  which  she  had 
been  examined,  occurred  at  the  time  mentioned  by  her,  (namely,  in 
the  month  of  March,  1880),  because  she  remembered,  that,  some  time 
during  that  month,  the  weather  was  for  several  days  extremely 
warm  for  the  season  of  the  year ;  and  because  she  knew  that  it  was 
whilst  the  weather  was  in  this  state  that  the  occurrence  of  which 
she  was  called  upon  to  speak  took  place.  In  order  to  corroborate 
her  testimony  as  to  the  peculiar  state  of  the  weather  at  the  period 
mentioned,  it  was  proposed  to  read  an  article  from  a  newspaper, 
which  had  been  published  at  the  time,  and  which  contained  a  state- 
ment confirmatory  of  the  witness's  evidence.  This  having  been 
objected  to,  the  gentleman  who  had  edited  and  published  the  news- 
paper was  called,  and  he  stated  that  the  article  referred  to  had  been 
furnished  by  a  gentleman  who  had,  in  the  year  1880  and  for  some 
time  previous,  been  in  the  habit  of  writing  such  articles  for  the 
newspaper  in  question ;  he  likewise  stated  that  the  manuscript  of 
the  said  article  had  been  diligently  searched  for,  but  that  it  could 
not  be  found.  The  writer  of  the  article  was  then  called,  and  he 
stated  that  he  had  no  recollection  of  having  communicated  the 
particular  article  referred  to ;  he  stated,  however,  that,  at  the  time 
mentioned  by  the  editor,  he  had  been  in  the  habit  of  furnishing 
him  with  articles  with  reference  to  phenomena  connected  with  the 
weather,  and  he  swore  that  the  statements  contained  in  those 
articles  were  invariably  true. 

KeUy  then  submitted  that  the  article  should  be  read. 

(1)  It  would  appear,  however,  tliat  a  series  of  documents  not  produced 
in  sdme  cases  a  witness  may  be  in  evidence.  See  RoherU  v.  Iknxm,  3 
examined  as  to  the  general  result  of     E.  B.  660  (Peake,  N.  P.  C.  84}. 
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Knowles  objected  that  the  article  coald  not  be  read,  because  it     Tophah 
amounted  to  mere  evidence  of  a  declaration  by  the  witness,  which    m'Gi^oor. 
could  not  be  evidence  in  the  dause.  [  B23  ] 

Rolfs,  B.,  however,  thought  that  the  article  might  be  used  for  the 
purpose  of  refreshing  the  witness's  memory ;  and  that  he  might  be 
asked,  whether,  looking  at  the  article  in  question,  he  had  any  doubt 
that  the  fact  really  was  as  therein  stated. 

Knowles,  WorUey,  and  Addison,  for  the  plaintiffs. 
Kelly,  Martin,  and  Crompton,  for  the  defendants. 


DOBBIN  V.  FOSTER  and   Others. 

(1  Car.  &  Kir.  323—325.) 

A.,  B.,  and  C,  who  were  oo-partners,  engaged  D.,  by  agreement  in 
writing,  to  serve  them  for  a  certain  period.  Before  this  period  had  elapsed, 
C.  retired  from  the  oonoem,  and  D.,  with  notice  of  that  fact,  continued  in 
the  service  of  A.  and  B.  A.  and  B.  subsequently  became  bankrupt,  where- 
upon D.  was  dismissed  from  their  employment :  Held,  that  D.  could  still 
sue  A.,  B.,  and  G.  on  the  original  agreement. 

This  was  an  action  on  an  agreement  by  the  defendants  to  employ 
the  plaintiff  as  their  foreman  for  twelve  years ;  and  the  breach 
alleged  was,  that  the  defendants  had  refused  so  to  employ  the 
plaintiff. 

The  defendants  pleaded,  1st,  non  assumpserunt ;  2ndly,  that  they 
did  not  refuse  to  employ  the  plaintiff ;  and,  Srdly,  that  the  agree- 
ment had  been  rescinded  by  mutual  consent. 

In  the  month  of  July,  1888,  the  defendants,  namely,  Foster, 
Stafford,  and  Horner,  were  engaged  as  co-partners  in  the  trade  of 
sail-cloth  manufacturers ;  and  by  an  agreement  *in  writing,  made 
in  the  same  month  of  July,  they  engaged  to  employ  the  plaintiff, 
and  he  engaged  faithfully  to  serve  them,  as  their  foreman,  for 
twelve  years,  at  a  salary  of  two  guineas  a  week,  with  certain  per- 
quisites. In  the  year  1848,  however,  the  firm  got  into  difficulties, 
and,  in  consequence  thereof,  the  concern  was  closed.  A  fiat  in 
bankruptcy  was  afterwards  sued  out  against  the  firm,  and  notice 
was  thereupon  given  to  the  plaintiff  by  the  assignees,  not  to  come 
again  upon  the  premises.  It  appeared  further,  that,  in  the  month 
of  November,  1888,  the  partnership  of  Foster,  Stafford,  and 
Homer  had  been  dissolved,  by  the  retirement  of  Homer  from  the 
concern,  and   that    the   business   was  thereafter  carried    on   in 
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the  names  of  Foster  and   Stafford  only, 
contended,  by 


Accordingly   it 


Watson  and  Temple^  for  the  defendants,  that  the  plaintiff  could 
not  maintain  his  action  on  the  original  agreement  with  Foster, 
Stafford,  and  Horner.  They  argued,  that,  when  the  partnership 
was  dissolved,  Foster  and  Stafford  took  to  the  business ;  and  that, 
as  the  plaintiff,  with  knowledge  of  this  fact,  still  continued  to  serre 
the  new  firm,  the  first  agreement  was  put  an  end  to,  and  another 
agreement  must  be  presumed  to  have  been  entered  into  between  the 
plaintiff  and  Foster  and  Stafford  only.  Under  these  circumstances, 
they  argued  that  the  defendants  were  entitled  to  a  verdict  on  the 
third, plea. 

Granger^  contra,  contended  that  the  third  plea  was  not  made 
out. 

COLTMAN,  J. : 

The  only  answer  to  this  action  is,  that  the  parties  agreed  to  put 
an  end  to  the  original  contract.  I  am  of  opinion,  however,  that 
this  defence  is  not  made  out  Homer's  going  out  of  the  concern 
did  not,  per  ae,  put  an  end  to  the  agreement;  and  as,  by  that  agree- 
ment,  the  plaintiff  had  engaged  to  serve  for  a  certain  period,  it 
appears  *to  me  that  he  was  bound  to  continue  in  the  service  of 
Foster  and  Stafford,  and  that,  therefore,  it  cannot  be  implied  from 
this  circumstance  that  the  original  contract  was  rescinded. 

Granger,  for  the  plaintiff. 

W.  H.  Watson  and  Temple,  for  the  defendants. 
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HOLGATE  AND  Others  v.  KAY. 

(1  Car.  &  Kir.  341—344.) 

Where  premises  are  demised  by  indenture  at  an  entire  rent,  and  there  is 
a  covenant  by  the  lessee  to  pay  the  rent,  no  action  for  rent  arrear  can  be 
brought  on  the  covenant,  unless  the  lessee  has  been  let  into  full  poeseesion 
of  the  premises  demised. 

Where,  in  such  an  action,  the  defendant,  in  his  plea,  sets  forth  the  lease, 
and  then  avers  that  **  he  entered  and  was  possessed"  of  the  premises  there- 
nnder,  this  will  not  estop  him  from  proving,  that,  when  he  so  entered,  he 
found  some  part  of  the  said  premises  in  the  possession  of  a  third  party 
under  an  adverse  title. 

This  was  an  action  on  a  covenant  to  pay  rent  for  certain  parcels 
of  land  and  water-privileges,  demised  by  a  certain  indenture  of 
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lease  to  the  defendant ;  and  the  breach  alleged  was  the  non-payment     Holoatk 
of  such  rent.  Kat. 

The  defendant  pleaded  two  pleas,  namely,  first,  a  plea  which  set 
out  the  indenture  of  lease  on  which  the  action  was  brought,  and 
which  concluded  by  alleging,  in  substance,  as  follows  :  that  part 
of  the  demised  premises  was,  at  the  time  of  the  granting  of  the  said 
lease,  in  the  possession  of  a  third  person  who  had  lawful  title 
thereto,  and  that  the  defendant  had  been  kept  out  of  possession  of 
the  said  part  of  the  said  demised  premises  by  such  third  person  ; 
and  secondly,  that  certain  persons  had  obtained  rights  of  way  in 
and  over  the  premises  in  question,  and  that  by  the  exercise  of  such 
rights  of  way  the  defendant  had  been  and  was  deprived  of  the 
use  of  the  water-privileges  demised  to  him  by  the  said  indenture 
of  lease. 

On  these  pleas  issue  was  joined; 

The  following  were  the  material  facts  of  the  case  :  On  the  1st  of 
May,  1801,  a  lease  was  granted  by  one  Lomax  to  one  Hay,  for  a 
term  of  999  years,  of  several  parcels  of  land,  known  as  the  Mill  Card, 
the  Gross  Meadow,  and  the  Gross  Field,  and  also  of  a  stream  called 
the  Spottin  River.     The  lease  likewise  gave  liberty  to  the  lessee  to 
cut  goits  or  drains  into  part  of  the  Gross  Field  ;   and  there  was  a 
covenant  by  Hay  to  erect  a  mill  on  the  premises.    On  the  death  of 
Hay  his  widow  became  possessed  of  the  term  in  question ;  and  on 
her  death  it  came  into  the  possession  of  a  person  named  Stock,  who 
was  the  devisee  under  her  will.     Some  time  afterwards  an  agree- 
ment was  entered  into  between  Stock  and  Eaj,  the  father  of  the 
present  defendant,  whereby  Stock  agreed  to  grant  an  underlease  of 
the  premises  to  Kay,  at  a  certain  rent.     Such  underlease,  however, 
was  never  executed.     Kay  died ;    and  on  the  10th  of  June,  1889, 
*the  plaintiffs,  who  had  become  possessed  of  the  term,  granted  an      [  *s42  ] 
underlease  to  the  defendant  on  the  same    conditions  as  those 
contained  in  the  agreement  between  Stock  and  his  father.     Soon 
after  the  lease  was  granted  to  Kay,  it  was  discovered  that  there  was 
a  difficulty  in  the  way  of  obtaining  possession  of  certain  parts  of  the 
Gross  Field  and  Gross  Meadow.    They  were,  in  fact,  in  the  possession 
of  parties  who  claimed  under  Lomax,  the  original  lessor.     It  was 
likewise  discovered  that  certain  parties  had  acquired  rights  of  way 
over  the  land  in  question,  so  that  a  reservoir  which  the  lessee 
wished  to  make  therein,  could  not  be  made.    The  lessors  were  then 
applied  to  by  Kay,  either  to  put  him  in  full  possession  of  the 
premises  demised,  or  to  make  a  rateable  reduction  in  the  rent.    This 
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HoLGATB     application,  however,  was  refused ;  and  now  the  present  action  was 
Kat.        brought  in  order  to  recover  the  entire  rent  reserved  by  the  lease  of 
the  10th  of  June,  1889. 

Baines,  for  the  defendant,  argued  that,  under  these  circum- 
stances, the  plaintiffs  were  not  entitled  to  recover  in  the  present 
action.  The  action  was  not  for  use  and  occupation;  but  it  was 
brought  on  a  covenant  in  a  lease  whereby  certain  premises  had  been 
demised  to  the  defendant  at  an  entire  rent,  and  part  of  which 
premises  the  defendant  had  never  enjoyed.  The  defendant,  there- 
fore, had  never  been  let  into  possession  of  the  thing  for  which  be 
had  bargained;  and  this,  he  submitted,  was  a  good  bar  to  any  action 
on  the  covenant  to  pay  the  rent  reserved.  He  cited,  in  support  of  his 
position,  the  cases  of  Gardiner  v.  WilUamson  (i),  Neale  v.  McKenzie  (2), 
and  Tomlinson  v.  Day  (8). 

Knowles,  contra,  submitted  that  the  rent  might  be  apportioned; 
and  that,  therefore,  the  plaintiffs  were  entitled  to  recover  for  such 
part  of  the  premises  as  the  defendant  had  enjoyed.  He  likewise 
[  *343 1  contended,  that,  as  the  defendant  *had  alleged  in  his  plea  that  "  he 
entered  and  was  possessed  of"  the  premises  in  question,  he  was 
estopped  by  such  allegation  from  taking  his  present  objection. 

RoLFB,  B. : 

As  to  the  former  point,  I  take  it  to  be  perfectly  clear,  that  if  you 
cannot  give  full  possession  of  the  thing  demised,  you  cannot  sue  in 
covenant  for  the  rent.  As  to  the  other  point,  I  consider  that  there 
is  nothing  in  the  defendant's  allegation,  that  he  ''  entered  and  was 
possessed,"  at  all  inconsistent  with  the  fact,  that  he  may  merely 
have  entered  for  an  instant  on  the  demised  premises,  and  found,  on 
his  so  entering,  that  another  person  was  in  possession  under  an 
adverse  title.     Such  an  allegation  is,  in  my  opinion,  no  estoppeL 

A  verdict  was  ultimately  taken  for  the  defendant  on  the 
first  plea,  and  for  the  plaintiffs  on  th€  second ;  leare 
being  given  to  the  plaintiffs  to  move  for  judgment 
non  obstante  veredicto. 

Knowles  and  Segar,  for  the  plaintiffs. 

Baines  and  Tomlinson,  for  the  defendant. 

(1)  2  B.  &  Ad.  836.    See  46  E.  R.  (2)  46  R  E.  478  (1  M.  &  W.  747). 

•184.  (3)  23  E.  E,  541  (2  Brod.  &  B.  660). 
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In  pursuance  of  the  liberty  granted  to  the  plaintiffs  at  the  trial, 
a  motion  for  judgment  non  obstante  veredicto  \7as  afterwards  made  by 
Knowles  in  the  Court  of  Common  Pleas  at  Lancaster :  and  a  rule 
niii  obtained,  against  which  Balnea  and  Tondinson  showed  cause  in 
Trinity  Term  last,  before  Mr.  Justice  Coltman  and  Mr.  Baron 
Rolfe,  who  sat  as  Judges  of  that  Court.  After  argument  the  rule 
was  discharged,  and  the  ruling  of  Mr.  Baron  Rolfb  confirmed,  on 
the  authority  of  Stevenson  v.  Lambard  (i),  in  which  case  the  *Court 
of  King's  Bench  held,  that,  ''in  covenant  as  between  lessor  and 
lessee,  where  the  action  is  personal  and  upon  a  mere  privity  of 
contract,  and  on  that  account  transitory  as  any  other  personal 
contract  is,  the  rent  is  not  apportionable  "  (2), 


HOLOATV 
V. 

Kat. 


[•844] 


LILLEY  AND  Others  v.   BARNSLEY  and  Another, 

(1  Car.  &  Kir.  344—348.) 

If  A.  deliver  a  chattel  to  B.  under  a  contract  by  the  latter  to  perform 
certain  work  thereon  at  a  fixed  price,  and,  before  the  work  is  completed, 
A.  countermand  the  order,  and  demand  the  chattel  from  B.,  at  the  same 
time  tendering  a  sum  sufficient  to  pay  for  the  work  actually  done,  he  will 
be  entitled  to  maintain  trover  therefor,  without  tendering  the  contract 
price. 

This  was  an  action  of  trover.  Pleas:  1st,  Not  guilty;  2ndl3', 
not  possessed. 

It  appeared  that  Barnsley,  in  company  with  one  Buckley,  carried 
on  the  business  of  an  engraver  in  Manchester,  and  that  the  latter 
had  taken  an  order  from  Bennett,  the  bankrupt,  to  engrave  for  him 
certain  rollers,  which  were  intended  to  be  used  in  the  process  of 
calico-printing.  The  price  which  was  agreed  to  be  paid  for  engrav- 
ing all  the  rollers  was  88{.  Before  the  work  which  was  to  be  done 
to  the  rollers  had  been  completed,  Bennett  called  on  the  defendants, 
and,  after  making  some  representations  as  to  his  circumstances, 
requested  them  to  proceed  no  further  with  it.  To  this  they  consented, 
and  the  work  was  accordingly  stopped.  Some  time  after  this  Bennett 
became  bankrupt,  and  his  assignees  applied  to  the  defendants  to 
have  the  rollers  delivered  up  to  them.  This,  however,  the  defen- 
dants refused  to  do,  unless  they  were  paid  the  whole  sum  of  88!., 
originally  agreed  upon  as  the  price  of  engraving  the  rollers  in 
question.    The  plaintiffs  offered  to  pay  for  the  work  which  had  been 

(1)  6  R.  R.  511  (2  East,  575).  Contract,  pi.  16;  Finch's  Law,  lib.  2, 

(2)  6  E.  R.  514.    See,  also,  Bro.  Ab.      c.  18 ;  and  Moore,  116. 

51—2 
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LiLLBT       done,  and  they  tendered  a  *8am  of  101.  for  that  purpose.     This 
Babhsley.    offer  was  refused ;  and  in  consequence  thereof,  the  present  action 

[  *SA5  ]      was  brought. 

Watson,  for  the  defendants,  submitted  that,  inasmuch  as  the 
contract  was  to  engrave  the  rollers  for  a  specific  sum,  the  party  who 
had  possession  of  those  articles  was  entitled  to  a  lien  thereon  for 
the  amount  of  the  contract  price;  and  that,  consequently,  the 
bankrupt  had  no  right  to  countermand  the  order  for  the  work,  or  to 
get  possession  of  the  rollers  until  that  price  was  paid  or  tendered. 

Martin,  contra : 

The  owner  of  a  chattel,  who  orders  work  to  be  done  thereon,  has 
a  right  to  countermand  that  order.  The  real  situation  of  the  bailor 
and  bailee  in  such  a  case  is  this.  The  bailee  agrees  to  perform 
certain  work  for  the  bailor,  on  chattels  which  the  latter  has  delivered 
into  his  possession  for  that  purpose ;  and  for  whatever  amount  of 
work  the  bailee  has  actually  done  on  those  chattels,  he  is  entitled 
to  be  paid ;  or,  if  the  price  of  such  work  be  not  paid,  he  has  a  lien 
on  the  chattels  themselves.  If,  however,  the  owner  of  the  chattels, 
before  the  work  has  been  done,  countermands  his  order,  this  will 
not  have  the  effect  of  giving  the  bailee  a  lien  for  the  whole  of  the 
contract  price.  The  right  of  the  owner  to  have  the  chatteb  is 
undisturbed :  and  therefore,  if  he  pay  or  tender  the  price  of  the 
work  actually  done,  he  is  entitled  to  have  them  given  up  to  him ; 
although,  by  his  having  countermanded  the  order  for  the  work  to  be 
done,  he  may  render  himself  liable  to  an  action  for  the  breach  of  his 
contract. 

BoLFB,  B. : 

In  my  opinion,  the  law  on  this  question  stands  thus.  If  one  man 
enters  into  a  contract  with  another  to  get  certain  work  done,  and 
the  latter  agrees  to  do  that  work  for  a  specific  sum,  but  the  party  to 
whom  belongs  the  chattel  on  which  the  work  is  to  be  done  prevents 
him  from  completing  such  work,  the  party  so  prevented  has  a  right 
[  *346  ]  of  action  to  recover  any  damage  which  *he  may  have  sustained  by 
reason  of  such  prevention  ;  and  he  has  also  a  right  of  lien  for  the 
value  of  the  work  actually  done,  as  well  as  for  any  expense  incurred 
by  him  in  doing  the  same.  Although,  therefore,  the  circumstances 
of  this  case  might  form  a  good  ground  for  an  action,  by  the  present 
defendants,  to  recover  damages  for  having  been  prevented  from 
completing  the  work  which  they  had  agreed  to  do  on  the  rollers. 
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still  I  do  not  think  that,  in  order  to  entitle  the  assignees  to  get      Lillbt 
possession  of  those  roUers,  there  was  any  necessity  for  them  to    babsislbt. 

tender  the  contract-price  of  88Z. 

♦  «  *  *  * 

Martin  and  Oreene,  for  the  plaintiffs.  [  348  ] 

W.  H.  Watson,  for  the  defeiidants. 


LAMB  AND  Another  v.  NEWBIGGrN"  and  Another.        /f**- 

(1  Car.  &  Kir.  549— d52.)  

A  misjoinder  in  the  declaration  is  no  ground  for  nonsuiting  the  plaintiff       Suw^msr 
at  the  trial.  Oiremt. 

Where  a  private  river  runs  through  a  manor,  the  presumption  of  law  is,         r  549  1 
that  each  owner  of  land  within  the  manor  and  on  the  bank  of  the  river  has 
the  right  of  fishing  in  front  of  his  land ;  and  if  the  lord  claims  a  several 
fishery,  he  must  make  out  that  claim  by  evidence. 

From  the  words  of  a  deed  under  which  the  lord  claimed,  it  was  attempted 
to  raise  a  presumption  that  the  right  of  several  fishery  within  the  manor 
passed  to  him  by  that  deed  as  appurtenant  to  the  manor :  Held,  that  this 
presumption  was  rebutted  by  proof,  that,  before  the  date  of  that  deed, 
owners  of  land  within  the  manor  and  on  the  bank  of  the  river  had  the 
right  of  free-fishery  therein. 

This  was  an  action  of  trespass.  The  declaration  contained  several 
counts.  First,  for  breaking  and  entering  the  close  of  the  plaintiffs 
covered  with  water,  and  with  nets  fishing  in  the  said  close  for  fish. 
Second,  for  breaking  and  entering  the  several  fishery  of  the  plaintiffs, 
and  fishing  in  the  said  fishery  for  fish.  Third,  for  breaking  and 
entering  the  free-fishery  of  the  plaintiffs,  and  fishing  in  the  said 
fishery  for  fish.  Fourth,  for  taking  and  carrying  away  the  fish  of 
the  plaintiffs,  and  disposing  thereof. 

To  this  declaration  there  were  several  pleas,  on  which,  respectively, 
issues  were  joined ;  and  the  principal  question  arising  from  these 
was,  whether  the  plaintiffs  possessed  the  exclusive  right  of  fishing 
in  that  part  of  a  certain  manor  called  the  manor  of  Grawcrook 
which  abutted  on  the  river  Tyne. 

The  plaintiffs  were  lords  of  the  said  manor  of  Grawcrook.  The 
defendants  were  the  servants  of  one  George  Hill,  who  was  the 
owner  of  land  within  the  said  manor,  and  which  land  abutted  on 
the  river  Tyne.  It  appeared,  that,  by  indentures  of  the  2Srd  and 
a^h  January,  1698,  made  between  Balph  Gamaby  and  Bir  John 
Bwinbumy  of  the  one  part,  and  Bobert  Surtees  and  John  Stevenson, 
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Lamb        of  the  other  part,  the  said  Gamaby  and  Swmbum  conveyed  to  the 

Newbiooin.    sftid  Surtees  and  Stevenson  "  All  that  their  or  one  of  their  manor 

or  township  of  Crawcrook,  with  all  its  rights,  members,  and  appnr-* 

tenances  theremito  belonging,  situate,  lying,  and  being  in  the  parish 

of  By  ton,  in  the  county  of  Durham,  and  also  all  that  messuage,  &c., 

and  all  that  their  or  one  of  their  free-fishery  in  the  river  of  Tyne, 

then  or  then  late  in  the  tenure  or  occupation  of  the  said  Balph 

Camaby  or  his  assigns ;"  .  .  .  Together  with  all  "  fishings,  ponds, 

[  •sso  ]      Spools,"  &c.,  "  courts  baron,"  &c.      "  To  hold,"  Ac. :  and  it  was 

under  this  deed  that  the  plaintiffs  now  claimed. 

At  the  close  of  the  plaintiffs'  case, 

Temple^  for  the  defendants,  submitted,  that  the  plaintiffs  should 
be  nonsuited,  inasmuch  as  there  was  a  misjoinder  in  the  declaration* 

Pollock,  C.  B.,  however,  refused  to  take  notice  of  the  objection, 
or  to  order  the  plaintiffs  to  elect  on  which  of  the  counts  of  the 
declaration  they  would  proceed,  on  the  ground,  that  he  had  nothing 
to  do  but  to  look  at  the  record,  and  to  direct  the  jury  on  the  issues 
there  raised. 

Temple  then  contended,  that  the  deed  of  the  24th  January, 
1698,  did  not  pass  the  fishery  as  one  of  the  manorial  rights,  but  as 
something  distinct  therefrom.  As  a  general  principle,  the  owner  of 
the  soil  was  entitled  to  the  right  of  fishing  in  front  of  his  land  up  to 
mid-stream ;  and  the  deed  in  question  could  not  have  been  intended 
to  pass  more  than  this  right.  Indeed,  this  was  plain  from  the 
deed  itself,  for  the  words  there  used  were  "  free-fishery." 

In  confirmation  of  this  view  of  the  case,  several  deeds  relating  to 
various  parts  of  the  manor  in  question  were  then  given  in  evidence ; 
and,  amongst  others,  a  deed  bearing  date  in  the  year  1672,  which 
was  a  conveyance  by  the  owner  of  part  of  the  said  manor  called  the 
"  Stanners,"  together  with  "  a  free-fishery  in  the  river  of  Tyne  to 
the  said  premises  belonging." 

Murphy,  Serjt.,  in  reply,  argued,  that  it  was  evident,  from  the 
general  wording  of  the  deed  of  24th  January,  1698,  that  the  fishery 
did  pass  as  appurtenant  to  the  manor,  because  the  **  court  baron," 
without  which  no  manor  could  exist,  passed  in  the  same  way. 

Pollock,  C.  B.,  (in  summing  up) : 
r  *56i  ]  Claims  of  this  kind  *must  be  strictly  proved,  inasmuch  as  they 

are  in  derogation  of  the  general  common-law  rights  of  her  Majesty's 
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subjects  (1).  The  claim  of  the  present  plaintiffs  extends  to  the  right  laub 
of  fishing  along  the  whole  of  that  part  of  the  shore  of  the  river  nkwbioow. 
Tyne  which  is  within  the  manor  of  Crawcrook.  Now  the  common- 
law  presumption  is,  that,  where  land  is  possessed  by  different 
parties  on  either  side  of  a  river,  the  right  of  fishing  in  the  river 
belongs  to  each  od  medmm  JUuni  aqme.  It  has  been  argued  on 
behalf  of  the  plaintiffs,  that,  where  a  private  river  runs  through  a 
manor,  the  right  of  fishing  along  the  shore  thereof  prima  facie 
belongs  exclusively  to  the  lord.  My  opinion,  however,  is,  that  the 
presumption  of  law  is  the  other  way ;  and  that  whoever  owns  the 
land  which  abuts  on  the  river  must  be  taken  to  own  the  water  in 
front  thereof,  and  the  right  to  fish  there ;  so  that,  if  the  lord  claims 
a  several  fishery,  he  must  make  out  that  claim  by  evidence  (2).  As 
to  the  indenture  of  the  24th  January,  1698,  the  question  is,  what  is 
the  meaning  of  the  term  '*  free-fishery  "  used  therein  ?  what  did  it 
convey  ?  I  think  that  you  cannot  ilifer  that  the  fishery  was  of 
necessity  disannexed  from  the  manor  by  the  way  in  which  it  was 
conveyed  by  that  deed  :  but,  on  the  other  hand,  it  seems  to  me  that 
that  deed  is,  for  the  purpose  for  which  it  was  put  in  by  the  plain- 
tiffs, fully  answered  by  the  documents  given  in  evidence  on  the 
part  of  the  defendants,  particularly  by  the  deed  of  1672,  because 
each  of  those  documents  conveys  a  free-fishery,  a  right  which  the 
common  law  would  have  given  to  the  owners  of  the  soil  within  the 
manor,  supposing  there  had  been  no  evidence  to  the  contrary.  If, 
then,  there  was  any  free-fishery  in  the  Tyne  belonging  to  the 
"  Stanners,"  this  circumstance  is,  in  my  opinion,  utterly  destructive 
of  the  plaintiffs'  case ;  but  the  deed  of  1672,  which  is  twenty-one 
years  older  than  the  *deed  produced  by  the  plaintiffs,  appears  to  me  [  •662  ] 
to  show  that,  in  fact,  this  was  so ;  and  we  may  therefore,  I  think, 
conclude,  that,  by  the  term  "  free-fishery  "  in  the  indenture  of  the 
24th  January,  1698,  there  was  intended  to  be  passed  nothing  more 
than  the  same  right  of  fishing,  which,  it  appears,  was  claimed  by 
every  one  who  had  land  within  the  manor  along  the  bank  of  the 

river. 

Verdict  for  the  defendants. 

Murphy,  Serjt.,  Robinson,  and  Udall,  for  the  plaintiffs. 

Temple  and  Otter,  for  the  defendants. 

(1)  And  Bee  per  Lord  Hale,  1  Mod.  cary  of  the    Banne,  decided    in   the 
£ep.  105.  King's   Court   in    Ireland,   Mich.,   8 

(2)  See  Hargrave's  Tracts,  Vol.  1,  Jac.  I.,  Davis's  Reports,  57, 1.  4. 
p.  5 ;  and  the  case  of  The  Royal  Pis- 
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W44.  BENTLET  v.  FLEMING. 

"^^^^  (1  Car.  &  Kip.  587-588.) 

-^^^^  If  the  inyentor  of  a  machine  lend  it  to  another  in  order  to  have  its 

Circuit,  qualities  tested,  and  that  other  use  it  for  some  veeka  in  a  public  voik- 

r  ^gj  1  room ;  this  is  not  giving  the  invention  such  publicity  as  to  deprive  the 

inventor  of  his  right  to  obtain  letters-patent  for  it. 

A  machine  does  not  cease  to  be  the  subject  of  a  patent,  merely  becauBe 
of  the  length  of  time  during  which  the  inventor  may  keep  it  by  him*  after 
it  has  been  made  a  complete  workable  machine. 

Gasb  for  the  infringement  of  a  patent. 

The  patent  in  question  had  been  obtained  for  making  a  card- 
machine  ;  and  there  was  evidence,  that,  about  five  or  six  weeks 
before  the  letters-patent  were  obtained,  the  inventor,  one  Thornton, 
had  lent  the  machine  to  one  N.,  in  order  that  he  might  try  whether 
it  would  set  the  teeth  of  the  cards.  There  was  also  evidence  that 
N.'s  room  was  in  a  mill,  and  that  men  were  constantly  going  back- 
wards and  forwards  to  and  from  the  said  room.  It  appeared,  more- 
over, that  for  some  weeks  before  the  time  at  which  the  machine 
was  lent  to  N.,  it  had  been  in  complete  working  condition. 

On  this  evidence,  it  was  submitted,  on  the  part  of  the  defendant, 
that  the  plaintiff  was  out  of  Court, — ^first,  on  the  ground  that  the 
machine  had  been  publicly  used  in  N.'s  room,  which  was  a  public 
room,  before  the  granting  of  the  letters-patent ;  and  on  this  point 
the  case  of  Wood  v.  Zimmer  (i)  was  referred  to. 

Grbsswell,  J. : 

Have  you  any  case  that  goes  that  length  ?  The  case  referred  to 
was  the  case  of  an  absolute  sale ;  but  here  there  is  no  evidence  that 
the  machine  was  given  to  N.  for  the  purpose  of  his  giving  it 
publicity.  The  evidence  merely  is,  that  Thornton  lent  the  machine 
to  N.,  in  order  that  he  might  discover  whether  it  really  was  worth 
while  to  take  out  a  patent  for  it,  or  not.  I  cannot  stop  the  case  on 
that  point  (2). 

(1)  Holt,  N.  P.  C.  158.  dee  in  public,  and  not  by  the  public.'^ 

(2)  In  the  recent  case  of  Carpenter  v.  So,  in  the  case  of  Morgan  v.  Seaward, 
Smith,  60  E.  B.  737  (9  M.  &  W.  300),  46  R.  E.  700  (2  M.  &  W.  644),  in 
Alderson,  B.,  said  (60  B.  B.  739 ;  9  which  the  objection  to  the  novelty  of 
M.&W.379):  ''Public  use  means  a  use  the  invention  was,  that  the  manhine 
iu  public,  80  as  to  come  to  the  knowledge  which  was  alleged  to  have  been  in- 
of  others  than  the  inventor,  as  contra-  vented  had  been  constructed,  not  by 
distinguished  from  the  use  of  it  by  him-  the  patentee  himself,  but  by  a  third 
self  in  his  chamber;  "  and  in  the  same  party  at  the  factory  of  the  latter,  and 
case,  it  was  said  by  Lord  Abhtoeb,  in  which  the  Court  gave  judgment  in 
that  ''the  '  public  use  and  exercise'  favour  of  the  validity  of  the  potent, — 
of  an  invention  meant  a  use  and  exer-  much  stress  was  laid  on  the  fact,  that 
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It  was  then  submitted,  secondly,  that,  inasmuch  as  the  machine  Bentlst 

in  question  was  a  complete  workable  machine  for  a  long  period  flmmjho. 

before  the  letters-patent  were  taken  out,  it  did  not  form  the  subject  [  ^^  ] 
of  a  patent  at  all. 

Cbbsswell,  J. : 

A  man  cannot  enjoy  his  monopoly  by  procuring  a  patent,  after 
having  had  the  benefit  of  the  sale  of  his  invention.  But  you 
cannot  contend,  that  if  a  man  were  to  keep  his  invention  shut  up 
in  his  room  for  twenty  years,  that  circumstance  merely  would 
deprive  him  of  his  right  to  obtain  a  patent  for  it. 

W.  H.  Watson,  Rotch,  and  Webster,  for  the  plaintiflf. 

KnoicleSy  Baines,  Addison,  and  Cowling,  for  the  defendant. 


REG.   V.  GOLDSHEDE   and   SIDNEY  (l). 

(1  Car.  &  Kir.  657—662.) 

On  the  trial  of  an  indictment  for  a  conspiracy,  the  answers  in  Chancery 
of  the  defendants,  made  on  oath  by  them  in  a  suit  instituted  against  them 
by  the  prosecutor,  are  receivable  in  evidence  on  the  part  of  the  prosecution. 

GoNSPiRAGT.  The  first  count  of  the  indictment  charged,  that  the 
defendants  did  conspire,  &c.  to  pretend  that  Bichard  Bingham  was 
indebted  to  the  defendant  Sidney  in  the  sum  of  250Z.,  and  to  com- 
mence an  action  to  recover  it,  and  to  cause  Bichard  Bingham  to  be 
arrested  and  imprisoned  until  he  gave  bail  or  paid  that  amount, 
whereas  in  truth  Bichard  Bingham  was  not  indebted  to  either  of 
the  defendants  in  that  sum.     Second  count,  that  the  defendants 


such  third  party  not  only  constructed 
the  machine  under  an  injunction  of 
secrecy  from  the  patentee,  but,  further, 
that  the  machine  itself,  when  com- 
pleted, was  not  shown  or  exposed  to 
the  view  of  those  who  might  happen 
to  come  to  the  factory;  and  it  was 
said,  that  these  circumstances  made 
the  case,  so  far,  the  same  as  if  the 
machine  had  been  constructed  by  the 
inventor's  own  hands  in  his  own 
private  workshop,  and  no  third  person 
had  seen  it  whilst  in  progress.  (Per 
Pabks,  B.,  delivering  judgment  in 
Morgan  v.  Seaward,  46  E.  K.  713  (2  M. 
&  W.  558). )  In  the  case  reported  in  the 
text,  however,  the  evidence  was,  that 


the  room  in  which  the  machine  was 
used  was  a  public  room;  and  the 
ground  of  the  learned  Judge's  opinion 
was  simply,  that,  although  the  room 
was  public,  btill  the  machine  had  been 
placed  there  for  the  purposes  of  ex- 
periment only;  and  that,  therefore, 
this  did  not  constitute  a  public  use 
and  exercise  thereof  within  the  mean- 
ing of  the  laws  relating  to  patents  of 
invention.  The  above  case,  therefore, 
would  seem  to  carry  the  law  on  this 
subject  further  than  it  has  been  carried 
by  any  previous  decision. 

(1)  Cited    in    Beg.   v.    Coote  (1873) 
L.  E.  4  P.  0.  606,  46  L.  J.  P.  0.  47.— 

A.  a 


1844. 
Ike.  6, 

Slttingt  in 
London, 

[667] 
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Rko.  did  conspire,  &c.  to  obtain  2501.  from  the  said  Richard  Bingham, 
GoLDSHKDE.  by  falsolj  pretending  that  Richard  Bingham  was  indebted  to  the 
defendant  Sidney  in  that  amount,  and  by  wrongfully  causing  Richard 
Bingham  to  be  arrested ;  whereas  in  truth  Bichard  Bingham  was 
not  indebted  to  the  defendant  Sidney  in  the  said  sum  or  any  other 
sum.  Third  count,  that,  on  the  20th  of  November,  1848,  Bichard 
Bingham,  for  the  accommodation  of  Bichard  Shiel,  had  accepted 
a  bill  of  exchange  for  260Z.,  drawn  by  B.  Shiel  payable  to  his  own 
order,  which  bill  of  exchange  was  discounted  by  the  defendant 
Goldshede  for  B.  Shiel,  and  was  then  indorsed  by  B.  Shiel  to  the 
defendant  Goldshede ;  and  that,  after  that  bill  became  due,  and 
while  the  defendant  Goldshede  was  the  holder  of  it,  he  received 
another  bill  of  exchange,  for  2752.,  in  satisfaction  of  and  for  the 
first-mentioned  bill  of  exchange,  and  that  afterwards  the  defendants 
conspired,  &c.  to  pretend  that  the  defendant  Sidney  was  the  lawful 
indorsee  and  holder  of  the  first-mentioned  bill  of  exchange,  and 
entitled  ,to  receive  from  the  said  Bichard  Bingham  the  sum  of 
2502.  in  respect  of  it.  Fourth  count,  that  Bichard  Bingham,  for 
the  accommodation  of  B.  Shiel,  accepted  a  bill  of  exchange  for 
2502.,  which  was  discounted  by  the  defendant  Goldshede,  and  that 
B.  Shiel,  after  that  bill  of  exchange  became  due,  and  while  the 
[  ^668  ]  defendant  Goldshede  was  the  holder  of  it,  indorsed  to  the  *defen- 
dant  Goldshede  another  bill  of  exchange,  for  2752.,  in  satisfaction 
of  the  first-mentioned  bill  of  exchange,  and  that,  after  the  bill  of 
exchange  for  2502.  was  due,  B.  Shiel  paid  to  the  defendant  Goldshede 
2202.  on  account  of  the  last-mentioned  two  bills  of  exchange,  and 
that  the  defendant  afterwards  did  conspire,  &c.  to  sue  Bichard 
Bingham  for  2502.,  and  to  procure  him  to  be  arrested,  and  to 
pretend  that  the  defendant  Sidney  was  the  lawful  holder  of  the 
bill  of  exchange  for  2502.,  and  entitled  to  recover  the  amount  of  it. 
Fifth  count,  that  Bichard  Bingham  accepted  an  accommodation 
bill  for  B.  Shiel  for  2502.,  and  that  the  defendant  Goldshede  dis- 
counted it,  and  that,  after  it  became  due,  B.  Shiel  paid  to  the 
defendant  Goldshede  1942.  on  account  of  it,  and  that  the  defendants 
afterwards  did  conspire,  &c.  to  sue  Bichard  Bingham  in  the  name 
of  the  defendant  Sidney  for  2502.,  and  to  pretend  that  the  defen- 
dant Sidney  was  the  lawful  holder  of  the  bill  of  exchange  for  2502., 
and  entitled  to  recover  the  whole  amount  of  it.  Sixth  count,  that 
the  defendants  conspired  to  obtain  from  Bichard  Bingham  the  sum 
of  2502.,  and  to  cheat  him  thereof,  by  pretending  that  he  was 
indebted  to  the  defendant  Sidney  in  the  sum  of  2502.,  as  indorsee 
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of  a  bill  of  exchange,  which  Bichard  Bingham  had  accepted  for  Rko. 
B.  Shiel's  accommodation,  and  without  value,  as  both  the  defen-  ooLDenKDE. 
dants  well  knew,  and  upon  which  B.  Shiel  had  paid  194Z.  to  the 
defendant  Goldshede,  and  which  bill  of  exchange  was  colourably  and 
fraudulently  held  by  the  defendant  Sidney,  as  trustee  for  the  defen- 
dant Goldshede.  Seventh  count,  that  the  defendants  did  conspire, 
&c.,  without  any  probable  cause,  to  arrest  Bichard  Bingham,  and 
to  cause  him  to  be  imprisoned  till  he  should  give  bail  for  a  sum 
of  money  pretended  to  be  due  from  him  to  the  defendant  Sidney. 
Eighth  count,  that  the  defendants  did  conspire,  &c.,  '*  by  means  of 
divers  false  pretences,  subtle  means,  and  devices,  to  obtain  and 
acquire  to  themselves  divers  monies  of  the  said  Bichard  Bingham, 
and  to  cheat  and  defraud  him  thereof." 

On  the  part  of  the  prosecution,  Theaiger,  S.-G.,  proposed  to  give       [  ^^^  ] 
in  evidence  the  answers  in  Chancery  of  the  present  defendants, 
which  had  been  made  by  them  on  oath,  in  a  suit  in  Chancery 
which  had  been  instituted  against  them  by  the  present  prosecutor, 
Mr.  Bingham. 

Piatt,  for  the  defendant  Sidney : 

I  submit  that  these  answers  are  not  receivable  in  evidence , 
because  they  are  made  upon  oath  under  the  compulsory  process  of 
the  Court  of  Chancery.  In  a  case  of  child-murder,  tried  at  Guild- 
fordy  it  appeared  that  the  prisoner  had  been  taken  before  Dr.  Lock, 
a  magistrate,  who  took  her  confession  on  oath,  and  the  confession 
was  not  allowed  to  be  given  in  evidence  because  it  was  taken  on 
oath.  So,  in  the  case  of  Rex  v.  Smith  and  Homage  (i),  where  the 
confession  of  a  prisoner  purported  to  have  been  taken  on  oath,  Mr. 
Justice  Le  Blanc  not  only  would  not  allow  it  to  be  given  in  evidence, 
but  would  not  allow  evidence  to  be  given  to  show  that  the  confession 
was,  in  fact,  not  taken  on  oath.  The  voluntary  admission  of  a 
person  is  receivable  in  evidence  against  him,  but  evidence  of  an 
admission  is  not  receivable  where  it  has  been  extorted  from  the 
person  making  it,  as  it  is  by  proceedings  in  Chancery,  where  the 
party  is  called  on  to  answer  under  peril  of  imprisonment.  Where 
is  the  difference  between  extorting  a  confession  from  a  prisoner  by 
threats,  and  extorting  an  admission  from  a  party  by  the  powers  of 
the  Court  of  Chancery  ?  It  has  been  the  consistent  practice  of  the 
criminal  law  to  exclude  all  that  is  said  by  a  prisoner  after  either 
threats  or  promises. 

(1)  1  Stark.  N.  P.  C.  242. 
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Bao.  Whateleyy  on  the  same  side : 

OoLDeHKDB.       There  is  a  clear  distinction  established  between  civil  and  criminal 
cases. 

Lord  Dbnman,  Ch.  J. : 
What  is  evidence  in  the  one  case  is  in  the  other. 

[  «60  ]  WhaUley : 

The  distinction  has  been  acted  upon  in  a  great  number  of  cases. 
In  a  criminal  case,  a  confession  to  be  receivable  in  evidence  mast 
be  voluntary,  but  the  affidavit  of  a  person,  no  matter  how  he  may 
have  been  induced  to  make  it,  is  receivable  against  him  in  a  civil  case. 

LoBD  DsNicAN,  Gh.  J. : 
And  in  a  criminal  case. 

WhaUley : 

In  the  case  of  Rex  v.  Lewi$  (i),  where  the  prisoner  was  examined 
on  oath  before  a  magistrate  as  to  a  case  of  poisoning  when  there 
was  no  specific  charge  against  any  one,  but  where,  at  the  end  of 
the  examination,  the  prisoner  was  committed  for  trial  for  the  offence. 
Baron  Gurnet  would  not  receive  in  evidence  on  the  trial  her 
deposition  taken  on  oath. 

Cockbum,  for  the  defendant  Goldshede : 
From  the  cases  of  Rex  v.  Rivers  (2)  and  Reg.  v.  Pikedey  (3),  it 
appears  that,  if  the  statement  of  an  accused  person  only  purports 
to  have  been  taken  on  oath,  it  is  not  receivable  in  evidence  against 
him.  In  the  case  of  Rex  v.  Merceron  (4),  the  evidence  which  the 
defendant  gave,  under  the  compulsory  process  of  the  House  of 
Commons,  was  received  in  evidence  against  him,  but  when  that 
case  was  cited  by  Sir  W.  Follett  in  Oilham's  case  (6),  Lord  Tbntbbden 
said,  **  I  think  there  must  be  some  mistake  in  that  case ;  the 
evidence  must  have  been  given  without  oath,  and  before  a  oom- 
mittee  of  inquiry,  where  the  witness  would  not  be  bound  to 
[  *66i  J      answer  "  (6).    *But  the  nearest  case  to  the  present  is  that  of  Reg. 

(1)  6  Car.  &  P.  161.    In  that  case  yicted  and  executed." 

Baron  Gubnet  eaid:  ''  I  remember,  (2)  7  Car.  &  P.  177. 

in  a  case  of  Rex  v.  Walker,  which  was  (3)  9  Car.  &  P.  124. 

a  case  of  forging  a  will,  I  gave  in  (4)  2  Stark.  N.  P.  C.  366. 

evidence  an  affidavit  made  by  one  of  (5)  Moo.  C.  C.  203. 

the  prisoners  in  the  suit  in  Doctors*  (6)  Mr.  Merceron  had  given  evidence 

Commons,  and  the  prisoner  was  con-  before  a  Committee  of  the  House  of 
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V.  Britton{i),  which  was  an  indictment  against  a  bankrupt  for        Kbo. 
concealing  his  effects.    It  was  there  proposed  to  prove  the  petition-   goldbhsde. 
ing  creditor's  debt  by  putting  in  the  bankrupt's  balance-sheet 
delivered  in  upon  oath,  and  Baron  Aldbrsom  and  Mr.  Justice 
Patteson  held  that  the  bankrupt's  balance-sheet  was  not  receivable 
in  evidence  for  this  purpose. 

E.  James,  on  the  same  side : 
It  appears  from  Mr.  Starkie's  work  on  Evidence,  title  "  Admis- 
sions/' that  many  of  the  rules  as  to  the  non-reception  of  admissions 
in  evidence  apply  to  criminal  cases  only. 

Phinn,  on  the  same  side : 
In  the  case  of  Reg.  v.  Wheeley  (2),  Baron  Aldbrson  rejected  the 
statement  of  a  prisoner  which  purported  to  have  been  taken  on 
oath. 

Lord  Dbnman,  Gh.  J.  : 

This  objection  is  wholly  groundless.  It  is  very  unusual  to  give 
answers  in  Chancery  (a)  in  evidence,  and  I  certainly  do  not  recollect 
it  to  have  been  often  done,  but  I  remember  that  in  Lord 
Tbntbrdbm'b  time  there  was  a  case  at  Guildhall  in  which  Lord 
Brougham  and  I  put  in  an  answer  in  Chancery,  and  asked  the  jury 
if  they  believed  one  word  of  it.  No  person  ever  thought  of 
objecting  to  an  answer  in  Chancery  being  evidence  against  the 
person  making  it,  and  it  would  be  most  extraordinary  if  such  an 
objection  could  prevail,  when  the  very  oath  on  which  an  answer  in 
Chancery  is  given  is  the  foundation  of  those  indictments  for 
perjury  which  we  are  trying  almost  daily. 

The  defendant's  answers  in  Chancery  were  read  in  evidence,  but 
there  being  no  evidence  that  the  defendant  Sidney  knew  that  the 
bill  of  exchange  for  275Z.,  mentioned  *in  the  indictment,  was  given       [  *662  ] 
in  satisfaction  of  the  bill  of  exchange  for  2502., 

Lord  Dbnman,  Ch.  J.,  suggested  to  the  counsel  for  the  prosecu- 
tion, that  the  case  should  proceed  no  further,  and  this  suggestion 

was  acceded  to. 

Verdict — Not  guilty. 

Commons  appointed  for  the  purpose  and  the  authorities  there  referred  to. 

of   inquiring  into  the  police  of  the  (2)  8  Car.  &  P.  250. 

metropolie.  (3)  See  Lord  Trimlestownv,  KeinmiSy 

(1)  1  Moo.  &  Rob.  297.  See  also  67  B.  B.  135  (9  Gl.  &  Fin.  780).— A.  0. 
the  case  of  Beg.  y .  Owen,  9  Car.  &  P.  238, 
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Reo. 
ooldbhbdk. 
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Theaiger,  S.-C,  Humfrey,  and  Swann,  for  the  prosecution. 
CockbuTTiy  E.  James  and  Phinn,  for  the  defendant  Goldshede 
Piatt  and  Wliateleif,  for  the  defendant  Sidney. 


1845. 
Feb.  7. 

Sittings  at 
Wutmifuter, 

[662] 


•663  ] 


WISE  V.   WILSON. 

(1  Car.  &  Kir.  662—670.) 

A  person  has  a  right  to  dismiss  a  servant  for  miscondnct,  but  has  no 
right  to  turn  away  an  apprentice  because  he  misbehaves ;  but  the  case  of  a 
young  man  seventeen  years  old,  who,  under  a  written  agreement  not  under 
seal,  is  placed  with  a  surgeon,  as  "  pupil  and  assistant,"  and  with  whom  a 
premium  is  paid,  is  a  case  between  that  of  apprenticeship  and  service ;  aod 
if  such  a  person  on  some  occasions  come  home  intoxicated,  this  alone  will 
not  j  ustif  y  the  surgeon  in  dismissing  him.  But  if  the  *  *  pupil  and  assistant/* 
by  employing  the  shop-boy  to  compound  the  medicines,  occasion  real 
danger  to  the  surgeon's  practice,  this  would  justify  the  surgeon  in 
dismissing  him. 

In  assumpsit  for  wrongfully  dismissing  a  "pupil  and  assistant"  to  a 
surgeon,  the  defendant  pleaded  that  the  ''pupil  and  assistant "  so  miscon- 
ducted himself  as  to  make  it  necessary  to  dismiss  him  to  prevent  hi:* 
ruining  the  defendant's  practice,  and  the  plaintiff  replied  de  injuria  :  Held, 
that,  on  these  pleadings,  the  plaintiff  was  entitled  to  begin. 

Assumpsit.  The  declaration  stated,  that  on  the  10th  of  November, 
1842,  by  a  certain  agreement  made  between  the  plaintiff,  of  the  one 
part,  and  the  defendant,  of  the  other  part,  the  defendant,  who  was 
then  practising  as  a  surgeon,  agreed  to  receive  into  his  hoase  one 
George  Wise,  *then  aged  seventeen  years,  son  of  the  plaintiff,  "  as 
pupil  and  assistant  of  the  defendant,  on  the  following  terms  and 
conditions,  that  is  to  say :  1st,  That  the  defendant  should  afford 
board  and  lodging  to  the  said  George  Wise  (his  washing  excepted) 
from  thenceforth  to  the  expiration  of  three  years,  computed  from 
the  Ist  day  of  November,  in  the  year  of  our  Lord  1842.  2ndly, 
That  the  duties  of  the  said  George  Wise  should  be  to  compound. 
prepare,  and  dispense  the  medicines  he  should  be  desired  so  to  do  l>y 
the  defendant ;  and  that  he  the  said  George  Wise  should  keep  the 
books  connected  with  the  said  profession,  attend  to  the  night-beli. 
and  visit  a  patient  or  patients  when  so  requested  by  the  defendant, 
during  the  aforesaid  three  years.  Srdly,  That  he  the  said  George 
Wise  should  be  allowed  time  to  attend  such  lectures  during  the 
sessions  in  the  aforesaid  period  as  might  enable  him  to  proeeeii 
with  his  studies,  but  that  the  number  of  such  classes  or  lectures, 
and  hours  of  attending  the  same,  should  be  regulated  by  and  meet 
with  the  defendant's  approval,  so  that  the  defendant  might  not  be 
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seriously  inconvenienced,  or  deprived  of  the  said  George  Wise's        wns 
services  as  assistant,  daring  the  aforesaid  period  of  three  years,      wiuon. 
4thly,  That  the  said  George  Wise  should  not  waste  his  time  while 
out  attending  such  lectures  or  classes,  but  return  immediately  to 
the  assistance  of  the  defendant  after  the  lecture  was  concluded,  and 
that  all  further  relaxations  and  leave  of  absence  should  have  been 
asked  and  granted  from  the  defendant,  and  that  the  said  George 
Wise,  while  living  with  the  defendant,  during  the  aforesaid  three 
years,  should  conform  to  all  the  defendant's  rules  and  injunctions. 
And  it  was  thereby  further  agreed  and  declared,  that,  the  aforesaid 
stipulations  being  complied  with,  he  the  defendant  further  agreed 
not  only  to  provide  the  said  George  Wise  with  a  comfortable  home 
during  the  aforesaid  period,  as  stipulated,  but  to  superintend  and 
assist  him  the  said  George  Wise  in  his  studies,  and  to  instruct  him 
the  said  George  Wise  to  the  best  of  his  the  defendant's  power,  in  the 
general  practice  *of  medicine,  such  as  the  defendant  then  practised.       [  *664  J 
And  it  was  thereby  further  agreed  and  declared,  that,  upon  the  pay- 
ment of  50Z.  by  the  plaintiff  to  the  defendant,  the  defendant  did 
thereby  faithfully  pledge  himself  to  fulfil  each  of  the  foregoing  promises 
on  his  the  defendant's  part,  and  the  plaintiff  did  thereby  promise 
and  agree  to  the  aforesaid  stipulations  on  her  the  plaintiff's  part, 
and  on  the  part  of  the  said  George  Wise,  for  the  full  period  of  three 
years,  ending  on  the  1st  day  of  November  in  the  year  of  our  Lord 
1845 ;  and  the  said  defendant  did  further  promise  and  agree,  that, 
in  reference  to  the  particulars  contained  in  the  said  clause  herein- 
before set  forth  as  the   8rd,   and  commencing  with    the    word 
*  thirdly,'  and  ending  at  the  word  '  fourthly,'  he  the  defendant 
should  not  prevent  the  said  George  Wise  attending  the  absolutely 
necessary  lectures  required  by  the  College  of  Surgeons  and  the 
Apothecaries'  Hall ;  which  said  agreement  being  so  made  as  afore- 
said, thereupon,  to  wit,  on  the  day  and  year  first  aforesaid,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant, 
promised  the  defendant  that  the  said  agreement  should  be  per- 
formed and  fulfilled  in  all  things  on  the  part  and  behalf  of  the 
plaintiff  and  the  said  George  Wise  respectively,  to  be  performed 
and  fulfilled,  he  the  defendant  promised  the  plaintiff  to  perform 
and  fulfil  the  said  agreement  in  all  things  on  his  the  defendant's 
part  and  behalf  to  be  performed  and  fulfilled."     The  declaration 
then  went  on  to  state,  that,  at  the  time  of  the  making  of  the  agree- 
ment, the  plaintiff  paid  to  the  defendant  the  sum  of  50/.,  and  that 
the  defendant  did  receive  George  Wise  into  his  house  on  the  terms 


816  1845,     N,  P.    1  CAR.  &  KIR.  664—667-  [b-b. 

Wise  and  conditions  aforesaid,  and,  until  the  breach  of  promise  hereafter 
wii^oK.  mentioned,  did  afford  him  board  and  lodging  (washing  excepted), 
and  that,  till  the  breach,  the  plaintiff  and  George  Wise  fulfilled 
their  part  of  the  agreement ;  and  that  George  Wise  was  willing  to 
have  board  and  lodging  (washing  excepted),  and  requested  the 
defendant  to  afford  it  to  him.  Tet  the  defendant,  after  the  making 
[  ^665  I  of  the  ^promise  and  the  payment  of  the  sum  of  50^.,  and  before  the 
expiration  of  the  three  years,  from  the  1st  of  November,  1842,  did 
not  afford  George  Wise  board  and  lodging  (washing  excepted),  but 
refused  so  to  do. 

Plea — that  the  said  George  Wise  misconducted  himself  as  such 
pupil  and  assistant,  and  refused  to  obey  the  lawful  commands  of 
the  defendant,  absented  himself  from  his  duties,  and  became  and 
was  drunk  and  inebriated,  and  was,  for  the  cause  aforesaid,  incap- 
able of  performing  his  duties  as  such  pupil  and  assistant,  and 
wilfully  omitted  to  dispense  medicines  and  send  them  oat  to  the 
defendant's  patients,  and  thereby  greatly  endangered  the  health 
and  lives  of  the  said  patients,  and  neglected  to  keep  the  defendant's 
books  and  visit  his  patients,  by  means  of  which  conduct  the  said 
George  Wise  became  wholly  useless  as  pupil  and  assistant  of  the 
defendant,  and  it  became  necessary,  in  order  to  prevent  the  said 
improper  conduct  wholly  ruining  the  practice  of  the  defendant,  for 
the  defendant  to  dismiss  the  said  Greorge  Wise  from  his  the  defen- 
dant's employ,  as  such  pupil  and  assistant,  wherefore  the  defendant 
dismissed  him. 
[  666  ]  Replication  de  injurid. 

C.  Saunders,  for  the  plaintiff,  having  opened  the  pleadings, 

r  667 1  Cockburn,  for  the  defendant,  claimed  the  right  to  begin,  as  the 

agreement,  as  stated  in  the  declaration,  and  the  breach  of  it  were 
both  admitted  by  the  plea. 

Lord  Dbnman,  Gh.  J. : 

I  have  no  doubt  whatever  that  the  plaintiff  has  a  right  to  lay  her 
case  before  the  jury  to  show  what  her  grievance  is.  It  was  the 
constant  practice  in  Lord  Tentbbden's  time. 

It  was  opened  by  Crowd^r,  for  the  plaintiff,  that  George  Wise, 
the  son  of  the  plaintiff,  being  intended  for  a  surgeon,  and  having 
studied  under  his  uncle,  in  the  country,  was  placed  by  his  mother, 
the  plaintiff,  with  the  defendant,  who  was  a  surgeon  in  London,  to 
whom  he  was  to  act  as  an  assistant  for  three  years ;  the  defendant 
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stipulatingy  in  return,  to  assist  him  in  his  studies,  to  allow  him  to  Wiba 
attend  lectures,  and  to  provide  him  with  board  and  lodging  (washing  wi^n. 
excepted) ;  and  for  this  the  mother  of  the  plaintiff  paid  the  defen- 
dant a  premium  of  501.  This  arrangement  was  entered  into  in 
November,  1842,  and  on  the  28th  of  September,  1844,  the  defendant 
would  not  allow  the  plaintiff's  son  to  return  to  his  house.  The 
defendant,  by  his  plea,  had  charged  the  plaintiff's  son  with  almost 
every  possible  breach  *of  his  duty  in  respect  of  this  agreement,  [  *668  ] 
bat  he  submitted  that,  if  all  the  allegations  in  the  plea  were  true, 
they  were  no  ground  for  a  breach  of  the  defendant's  agreement  by 
the  dismissal  of  the  plaintiff's  son,  and  that  the  defendant  could 
not  put  an  end  to  the  contract,  but  must  resort  to  a  cross  action ; 
as,  in  the  case  of  Winatone  v.  Linn(i),  it  was  expressly  held,  that 
disobedience  of  orders  or  other  acts  of  misconduct  by  an  apprentice 
would  not  entitle  the  master  to  put  an  end  to  the  contract  of 
apprenticeship.    ♦     ♦    ♦ 

It  appeared  from  the  evidence  of  the  plaintiff's  son  that  he  had 
been  apprenticed  to  Dr.  White,  of  Tetbury,  and  that  in  November, 
1842,  he  came  to  the  defendant's  house,  and  that  all  the  time  he 
was  with  the  defendant  he  was  a  student  at  St.  George's  Hospital, 
and  part  of  the  time  a  dresser  there. 

Evidence  was  given  on  the  part  of  the  defendant  that  the  [669] 
plaintiff's  son  was  drunk  about  five  times  while  he  was  at  the 
defendant's,  and  that,  on  some  occasions,  in  consequence  of  the 
plaintiff's  son  coming  in  late,  he  desired  the  shop-boy  to  make  up 
the  medicines,  which  the  shop-boy  accordingly  did,  and  the  plaintiff's 
son  wrote  the  labels  on  them ;  but  it  appeared  that  when  the  defen- 
dant dismissed  the  plaintiff's  son  on  the  28th  of  September,  1844, 
the  latter  had  been  attending  a  lecture  at  St.  George's  Hospital,  and 
on  his  return  the  defendant  refused  to  admit  him  into  his  house, 
the  plaintiff's  son  being  then  perfectly  sober. 

LoBD  Denman,  Gh.  J.,  (in  summing  up) : 

There  is  a  great  distinction  between  a  contract  of  apprenticeship, 
and  a  contract  with  a  servant.  A  person  has  a  right  to  dismiss  a 
servant  for  misconduct,  but  has  no  right  to  turn  away  an  apprentice 
because  he  misbehaves.  This  is  a  mixed  case,  something  between 
that  of  apprenticeship  and  service.  The  plaintiff's  son  goes  to  the 
defendant  to  render  assistance  to  him  in  his  business,  although  he 
is  also  to  pursue  his  studies;  and,  as  a  justification  of  his  dismissal, 
(1)  25  B.  B.  455  (1  B.  &  C.  460 ;  2  Dowl.  &  By.  465}. 
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Win  the  defendant  has  pleaded,  not  that  the  plaintiff's  son  did  not  per- 
Wiuov.  form  all  things  on  his  part  to  be  performed,  but  that  he  did  things 
injarioos  to  the  defendant's  practice,  and  so  misconducted  himself 
as  to  be  dangerous  to  the  defendant's  practice  as  a  surgeon.  It  is 
proved  beyond  all  doubt  that  on  some  occasions  the  plaintiff's  son 
came  to  the  defendant's  house  intoxicated,  but  I  think  that  that 
alone  would  not  justify  the  defendant  in  dismissing  him.  It  is  also 
proved,  that,  on  several  occasions,  in  consequence  of  the  plaintiff's 
son  coming  home  late,  he  could  not  compound  the  medicines,  and 
employed  the  shop-boy  to  do  it.  Now,  I  think  this  affords  matter 
for  serious  consideration,  and  if  you  think  that,  from  this  conduct 
of  the  plaintiff's  son,  real  danger  was  occasioned  to  his  master's 
business,  you  ought  to  find  your  verdict  for  the  defendant,  as  the 
[  ^670  ]      defendant  *was  then,  in  my  opinion,  justified  in  dismissing  him. 

Verdict  for  iht  plaintiff.    DamagcM  16L 
Crowder  and  (7.  Saunders,  for  the  plaintiff. 

Cockburtif  J.   W.  Smith,  and    O.  Af.  DowdeeweU,    for    the 
defendant. 


1M5.  EEG.  V.  DOUGLAS. 

'^^  (1  Car.  &  Kir.  670-672.) 

«S.rrijM#  t«  An  information  was  filed  by  the  AUomey^Oeneral,  under  the  East  India 

U^mdA^m.  Q^^  ^^  X79d  (33  Geo.  III.  c  52),  b.  62,  against  an  officer  of  the  East  India 

r  <70  3  Company,  for  receiving  gifts  in  India.    A  mandarnvs  was  granted  under  the 

East  India  Co.  Act,  1772  (13  Qeo.  HL.  c.  63),  s.  40,  for  the  examination  of 
witnesses  in  the  Supreme  Court  at  Madras.  One  of  the  witnesses  there 
gave  in  evidenoe  certain  original  accounts,  copies  of  which  were  returned 
to  the  Court  of  Queen's  Bench  by  the  Snpreme  0>urt  at  Madras,  with  the 
examinations :  Held,  that  on  the  trial  of  the  information  in  the  Court  of 
Queen's  Bench,  these  copies  were  not  receivable  in  evidence,  and  that  the 
Court  at  Madras  should  have  transmitted  the  original  accounts  to  the  Court 
of  Queen's  Bench. 

Information  filed  by  her  Majesty's  Attorney-General,  on  the 
Stat  33  Geo.  m.  c.  62,  s.  62 (i),  against  the  defendant,  for  having 

(1)  By  which  it  is  enacted,  *'that  employment   under   his  Majesty,  or 

the  demanding  or  receiving  any  sum  the  said  united  Company,  in  the  East 

of  money,  or  other  valuable  thing,  as  Indies,  shall  be  deemed  and  taken  to 

a  gift   or   present,  or  under  colour  be  extortion  and  a  misdemeanour  at 

thereof,  whether  it  be  for  the  use  of  law,  and  shall  be  proceeded  against  and 

the  party  receiving  the  same,  or  for,  punished  as  such,  under  and  by  virtue 

or  pretended  to  be  for,  the  use  of  the  of  this  Act,  and  the  offender  shall  also 

c^Aid  Company,  or  of  any  other  person  forfeit  to  the  King's  Majesty,  his  heirs 

whatsoever,  by  any  British  subject,  and  successors,  the  whole  gift  or  present 

h\Uditig  or  exercising  any  office  or  so  received,  or  the  loll  value  thereof." 


VOL.  Lxx.]     1845.    N.  P.     1  CAR.  &  KIE.  670—672.  8M 

received  money  as  a  gift,  he  being  a  British  subject,  holding  office        bbo. 
under  the  East  India  Company,  in  the  East  Indies.    In  one  set  of     douolas. 
counts  the  defendant  was  charged  with  having  received  money  as 
gifts  from  the  Bajah  of  Tanjore,  and,  in  another  set  of  counts,  from 
the  Bajah  of  Poodoocottah.    In  another  set  of  counts,  the  gifts  were 
alleged  to  have  been  received  from  the  ministers  *of  those  Princes      [  *67i  ] 
and  other  Courts;  and  in  other  counts  the  money  was  stated  to  have 
been  received  ''under  colour  of  being  a  gift." 

Plea,  Not  guilty. 

On  the  part  of  the  prosecution,  several  of  the  witnesses  were 
examined  before  the  Supreme  Court  of  Madras,  by  virtue  of  a 
mandamus  granted  under  the  stat.  18  Geo.  III.  c.  68,  s.  40  (i) ;  and 
one  of  the  witnesses,  Bham  Nad  Bhutt,  a  native  merchant  at 
Madras,  produced  and  gave  in  evidence,  at  the  Supreme  Court  of 
Madras,  his  books  of  account,  which  contained  entries  of  some  of 
the  payments  which  were  the  subject  of  the  information.  Copies 
of  the  entries  in  these  books  were  returned  to  the  Court  of  Queen's 
Bench  by  the  Supreme  Court  of  Madras,  together  with  the 
depositions  of  the  witnesses. 

Kelly ^  for  the  defendant : 

I  submit  that  copies  of  Bham  Nad  Bhutt's  books  cannot  be 
received  in  evidence  against  the  present  defendant. 

Lord  Denman,  Ch.  J.: 

If  these  were  copies  of  the  defendant's  own  accounts  they  would 
not  be  evidence. 

Thesigevy  S.-G. : 

I  apprehend  that  copies  are  receivable  where  circumstances 
prevent  the  production  of  the  originals.  We  have  no  power  to 
compel  Bham  Nad  Bhutt  to  give  up  his  books  for  them  to  be 
brought  here.  In  the  case  oiAlivon  v.  Fumival(2)y  in  an  action 
brought  by  the  syndics  of  a  French  bankrupt  upon  an  arbitral 
sentence  and  ordonnance,  whereby  the  defendant  was  adjudged  to 
pay  the  bankrupt  a  sum  of  money,  it  was  held  that  the  agreement 
of  reference  made  in  France  was  sufficiently  proved  by  an  examined 
copy,  and  the  evidence  of  the  attesting  witness,  it  appearing  that 
the  original  was  deposited  *with  a  notary  at  Paris  for  safe  custody;       [  *672  ] 

(1)  See  Queen's  Bemembrancer  Act,  (2)  40  B.  B.  561  (1  Cr.  M.  &  B.  277). 

1859  (22  &  23  Yict.  c.  21),  8.  le.—A.  C. 
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and,  it  being  also  proved  by  M.  Colin,  a  French  advocate,  that  il 
is  the  established  usage  in  France,  though  it  \?a8  not  a  provision 
of  the  written  law,  not  to  allow  the  removal  of  a  document  so 
deposited. 

LoBD  Denman,  Ch.  J.: 

I  think  that  the  evidence  is  not  receivable.  The  case  of  Alivon 
V.  Fhrnival  is  not  an  authority  for  its  reception,  as  it  was  there 
expressly  proved  that  the  French  law  prevented  the  removal  of  the 
document.  Here  it  was  in  the  power  of  the  Court,  which  was  for 
this  purpose  a  branch  of  the  Court  of  Queen's  Bench,  to  take 
possession  of  the  document,  and  the  Court  in  India  should  not 
withhold  the  original  document,  but  is  bound  to  send  aU  the 
evidence  to  this  Court. 

The  evidence  was  rejected. 

Verdict — Guilty,  with  leave  to  move  to  enter  a  verdict 
for  the  defendant. 

Theaiger,  S.-G.,  SirT.  Wilde,  Wigram,  Clarkson,  W.F.PoUock, 
and  Forsyth,  for  the  prosecution. 

KeUy  and  Peacock,  for  the  defendant. 

In  the  ensuing  Term,  KeUy  moved,  in  pursuance  of  the  leave 
given,  to  enter  a  verdict  for  the  defendant,  and  the  Court  granted 
a  rule  to  show  cause. 


1845. 

reb,  1. 

Sitting*  at 

WeHmi/istti: 

[682  ] 


MACHELL  V.  ELLIS. 

(I  Car.  &  Kir.  682—685.) 

The  4th  and  19th  sections  of  the  stat.  5  &  6  Will.  IV.  c.  59,  (for  pre- 
venting cruelty  to  animals),  which  require  every  person  who  shall  impound 
or  confine  any  cattle  or  animal  in  any  inclosed  place  to  supply  it  with  food : 
and  empower  such  person  to  sell  the  animal  for  the  value  of  the  food,  and 
direct  notice  of  action  to  be  given  to  him,  and  the  venue  to  be  laid  in  the 
proper  county,  &c.,  do  not  apply  to  all  cattle  taken  under  all  circumstances, 
but  only  to  cattle  or  animals  impounded  or  confined  in  cases  where  the 
distrainer  had  a  right  to  distrain,  or  at  least  some  colour  for  it. 

The  Judge  at  a  trial  will  not  take  the  facts  from  the  opening  of  the 
counsel  on  the  opposite  side ;  therefore,  where  it  was  essential  to  entitle 
the  defendant  to  notice  of  action  that  cattle  should  have  been  distrained, 
the  Judge  would  not  act  on  the  opening  of  the  plaintiffs  counsel,  who 
stated  that  the  cattle  were  distrained. 

A  horse  of  the  plaintiff  was  confined  in  the  farm-yard  of  the  defenda&t. 
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at  a  farm  at  whicli  he  did  not  reside,  and  the  defendant's  farm  bailifT,      &fACBELL 
who  resided  at  this  farm,  directed  the  horse  to  be  sold  at  a  neighbouring        ^^^• 
market,  whether  in  trover  this  is  evidence  of  a  conversion  by  the  defendant, 
qucere. 


Elijs 


Trover  for  a  colt.  Pleas,  Ist,  Not  guilty  "  by  statute ; "  2nd, 
that  the  colt  was  on  the  defendant's  land,  damage  feasant,  and  that 
he  took  it  as  a  distress  and  impounded  it. 

It  was  opened  by  Jervis,  for  the  plaintiff,  that  the  plaintiff  had  a 
right  of  common  on  Hainault  Forest,  and  in  exercise  of  that  right, 
had  turned  on  the  forest  a  two-year-old  entire  colt,  this  colt  had,  by 
reason  of  the  defective  state  of  the  defendant's  fences,  got  into  one 
of  the  defendant's  fields,  which  was  adjacent  to  the  forest,  and  the 
colt  was  taken  by  the  defendant  as  a  distress  damage  feasant.  The 
defendant  took  the  colt,  a  stallion,  and  converted  it  into  a  gelding, 
and  it  was  clear  law,  that,  if  a  distress  be  misused  by  the  distrainer, 
he  became  a  trespasser  ah  initio.  Even  working  a  distress  had 
been  held  to  be  a  misuser,  and  so  no  doubt  was  the  gelding  of 
this  colt. 

It  was  proved,  that  the  colt  was  turned  on  Hainault  Forest,  in  the 
county  of  Essex,  and  evidence  was  given  *that  it  was  afterwards  [  •688  ] 
confined  in  the  yard  at  the  defendant's  farm,  at  which  the  defen- 
dant did  not  reside,  and  that  afterwards  it  was,  by  order  of  the 
defendant's  bailiff,  a  person  named  Joy,  who  did  reside  there,  sold 
by  auction  in  Bomford  market  for  5Z.  128.  to  a  person  named  Wise. 
It  further  appeared,  that,  upon  this  sale.  Wise  had  had  the  colt  cut 
by  a  veterinary  surgeon  named  Sparkes,  but  that  the  operation  had 
been  skillfully  performed,  and  that  the  plaintiff  had  intended  that 
this  operation  should  have  been  performed  on  this  colt  about  this 
time  by  the  same  veterinary  surgeon. 

It  further  appeared,  that,  after  this,  the  colt  was  again  in  the 
possession  of  the  plaintiff,  and  that  it  subsequently  died,  in  con- 
sequence of  inflammation  brought  on  by  cutting,  which  the 
veterinary  surgeon  stated  would  sometimes  occur.  There  was  no 
evidence  to  connect  the  defendant  personally  with  any  of  the  facts 
before  stated,  and  there  was  no  evidence  of  any  distress,  or  of  how 
or  why  the  colt  came  to  be  put  in  the  yard  at  the  defendant's  farm. 

Wortley,  for  the  defendant : 

I  submit,  that  there  is  no  evidence  of  any  conversion  by  the 
defendant.  The  colt  is  seen  on  the  defendant's  farm,  at  which  he 
does  not  reside,  and  it  is  sold  by  order  of  his  bailiff.    This  may  be 
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Maohell     evidence  of  a  conversion  by  the  bailiff,  but  certainly  none  of  a 
Ellis.        conversion  by  the  master. 

Pollock,  G.  B.  : 
I  will  give  you  leave  to  move  to  enter  a  nonsuit  on  this  point. 

WorUey : 

I  have  also  to  ask  your  Lordship  to  direct  a  verdict  to  be  entered 
for  the  defendant,  under  stat.  5  &  6  Will.  lY.  c.  59,  ss.  4  and  19  (i). 
By  the  former  of  those  sections,  '^  every  person  who  shaU  impound 
or  confine"  any  cattle  or  animal  is  required  to  provide  it  with 
sufiBcient  food,  and  is  at  liberty,  for  the  recovery  of  the  value 
thereof,  to  sell  the  animal  in  any  public  market,  in  the  manner 
[  *684  ]  *there  pointed  out ;  and  by  the  19th  section  of  the  same  statute, 
all  actions  for  anything  done  in  pursuance  of  that  Act  shall  be 
brought  in  the  proper  county,  and  fourteen  clear  days'  notice  of 
action  given,  and  if  this  is  not  done,  a  verdict  is  to  be  found  for 
the  defendant.  Here  the  colt  was  taken  damage  feasant,  and  sold, 
or  at  least  intended  to  be  sold,  under  the  4th  section  of  this  Act. 

Pollock,  C.  B.  : 

There  is  no  evidence  here  that  this  colt  was  ever  distrained. 

Worthy : 
Mr,  Jervis  so  stated  in  his  opening. 

Pollock,  C.  B.: 

I  cannot  take  the  facts  from  the  opening  of  counsel.  The  object 
of  an  opening  is,  to  give  the  jury  a  general  notion  of  what  will  be 
given  in  evidence,  so  as  to  enable  them  to  understand  the  evidence 
when  it  is  given. 

Deedes,  for  the  defendant : 

The  words  of  the  4th  section  of  the  stat.  5  &  6  Will.  IV.  c.  59» 
are,  '*  that  every  person  who  shall  impound  or  confine,  or  cause  to 
be  impounded  or  confined,  any  horse,  ass,  or  other  cattle  or  animal, 
in  any  common  pound,  open  pound,  or  close  pound,  or  in  any 
inclosed  place,  shall,  and  he  hereby  is  required  "  to  supply  it  with 
food.  This  colt,  whether  distrained  or  not,  was  certainly  confined 
in  an  inclosed  place ;  I  submit,  therefore,  that  the  person  causing 

(1)  See  now  12  &  13  Vict.  c.  92,  b.  6;  17  &  18  Vict.  c.  60,  s.  1.— A.  C. 
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it  to  be  confined  was  bound  by  this  Act  to  supply  it  with  food,  and     maohbli. 
that  the  provisions  of  the  4th  and  19th  sections,  therefore,  apply.  ellis. 

Pollock,  C.  R.  : 

Do  you  contend  that  the  word  ''confined"  makes  the  statute 
apply  to  all  takings,  under  all  circumstances  ? 

Deedea  : 
As  the  provisions  were  intended  to  prevent  ^cruelty  to  the  animal,      f  *686  ] 
I  apprehend,  that  there  can  be  no  doubt  that  such  was  the  intention 
of  the  Legislature. 

Pollock,  G.  R.  : 

I  need  not  call  on  you,  Mr.  Jervia,  to  answer  this  objection.  The 
argument  of  Mr.  Deedea  comes  to  this,  that  if  a  person  confines 
another  person's  cattle,  no  matter  why,  and  without  any  question 
of  impounding,  he  is  bound  to  supply  food,  and  charge  for  it,  and 
at  seven  days'  end  may  sell  the  cattle.  Anything  so  foreign  to  all 
notions  of  justice  it  is  hard  to  conceive ;  but  I  think  that  the  latter 
words  of  the  4th  section,  which  authorizes  one  justice  of  the  peace, 
within  whose  jurisdiction  such  cattle  or  animal  shall  have  been 
''  so  impounded  and  supplied  with  food,"  to  enforce  payment  for  it, 
and  which  authorizes  the  sale  of  the  cattle  "  after  the  expiration  of 
seven  clear  days  from  the  time  of  impounding  the  same,"  show, 
that  it  applies  to  cases  of  impounding  only ;  and  to  bring  the  case 
within  this  Act  of  Parliament,  it  ought  to  be  shown  that  the  party 
had  a  right  to  distrain,  or  at  least  some  colour  for  it. 

Worthy  addressed  the  jury  for  the  defendant. 

Pollock,  C.  R.,  in  summing  up,  intimated  that  he  thought  that  the 
plaintiff  was  entitled  to  a  verdict,  but  that  nominal  damages  would 
be  sufficient,  unless  the  jury  thought  that  there  had  been  some 
mistreatment  of  the  colt. 

Verdict  for  the  plaintiff.    Damagea  Bl.  12a. 
Jervia  and  Ogle,  for  the  plaintiff. 
Wortley  and  Deedea,  for  the  defendant. 
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i8«.  HARRIES  V.  EDMONDS. 

^^y_^'  ^  (I  Car.  &  Kir.  686—688.) 

SiUingt  in  By  a  charter-party  it  was  stipulated  that  a  ship  should  proceed  to 

^'^*  Limerick  with  her  then  present  cargo,  and  there  take  a  cargo  of  oats  for 

[  ^8^  J  London,  at  a  freight  of  2s.  Sd,  a  quarter :  six  days  being  allowed  for 

loading  at  Limerick.  Before  the  expiration  of  the  six  days,  the  freighter's 
agent  offered  the  captain  a  cargo  at  2s.  6^.,  and  said,  that  the  freighter's 
broker  would  pay  tiie  difference.  The  captain  refused  to  take  anything 
not  according  to  the  terms  of  the  charter-party :  Held,  that,  as  the  contract 
had  not  then  been  broken  by  the  defendant,  ^e  captain  was  not  bound  to 
accept  this  offer ;  but  that,  if  the  contract  had  been  broken  by  the  freighter 
not  putting  any  cargo  on  board  within  the  six  days,  it  would  have  been  the 
captain's  duty  to  have  taken  a  cargo  at  the  most  he  could  get,  so  that  the 
damages  to  be  paid  by  the  freighter  should  be  reduced  as  much  as  poasible. 

Assumpsit  upon  a  charter-party.  The  declaration  stated,  thai 
by  a  charter-party  made  on  the  5th  day  of  October,  1848,  between 
the  plaintiff,  the  owner  of  the  ship  Gleaner,  and  the  defendant,  it 
was  agreed  that  the  ship  should  proceed  to  Limerick  with  her 
then  present  cargo,  and  deliver  it  there,  and  then  load  about 
1,100  quarters  of  oats,  and  proceed  therewith  to  London,  or  some 
port  in  the  Channel :  six  days  were  to  be  allowed  for  loading  at 
Limerick,  and  the  usual  time  for  discharging  in  London,  if  the 
cargo  of  oats  were  discharged  there,  and  fourteen  days  if  the  cargo 
were  discharged  in  any  port  in  the  British  Channel.  Breach,  that 
the  defendant  did  not  put  any  cargo  on  board  at  Limerick; 
2nd  count,  upon  an  account  stated.  Flea,  a  payment  of  5M.  into 
Court,  and  that  the  plaintiff  had  sustained  no  greater  damages. 
Beplication,  that  the  plaintiff  had  sustained  greater  damages. 

It  appeared  that  the  ship  Gleaner  had  proceeded  with  a  cargo  of 
coals  to  Limerick,  and  finished  unloading  them  there  on  the 
17th  day  of  November,  1848.  It  was  proved  that  the  defendant 
did  not  put  any  cargo  on  board  the  Gleaner  at  Limerick ;  bat  it 
was  also  proved,  that,  on  the  7th  of  November,  Messrs.  Mulock  & 
Son,  who  acted  for  the  plaintiff  at  Limerick,  had  offered  Captain 
Harries,  who  was  the  captain  of  the  Gleaner,  a  cargo  of  oats  for 
London,  at  2«.  Gd.  a  quarter,  and  that,  between  the  6th  and  the 
[  ^687  ]  ♦ISth  of  November,  the  captain  said  he  would  not  take  2s.  6d.  a 
quarter,  but  should  lay  his  lay  days,  and  proceed  to  London  in 
ballast.  It  was  further  proved  by  Mr.  Luke  Mulock,  that,  on  the 
7th  of  November,  when  he  offered  Captain  Harries  the  cargo  of 
oats,  at  2<.  M,  a  quarter,  he  told  Captain  Harries  that  Mr.  Comeile, 
the  defendant's  broker  at  Limerick,  would  pay  the  difference  between 
that  amount  and  2s.  8d. 
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l^ABKE,  B. :  Harries 
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The  28. 6d.  a  qaarter  was  offered  before  the  lay  days  had  expired;  isdmondb. 
and  if,  before  the  lay  days  had  expired,  the  captain  had  taken  a 
freight  at  less  than  2^.  8^.,  the  defendant  might  have  said  that  the 
captain  had  broken  his  contract.  If  this  offer  of  28,  6d.  had  been 
made  after  the  28rd,  when  the  contract  was  broken  by  the  defendant 
by  his  not  patting  a  cargo  on  board  within  the  six  lay  days,  it 
would  have  been  the  captain's  duty  to  have  accepted  it,  to  save  the 
defendant  from  as  much  damage  as  he  could. 

It  was  further  proved,  that  Captain  Harries  had  had  the  offer  of 
a  cargo  at  28.  2d.  a  quarter ;  but  that  offer  went  off  because  the 
captain  would  not  consent  to  wait  at  Cowes  for  orders. 

Pares,  B.: 

That  offer  was  clogged  with  a  condition  that  he  was  not  bound  to 
comply  with.  He  was  not  bound  to  wait  at  Cowes  for  orders.  It 
would  have  been  out  of  his  way,  though  not  much ;  still  he  was 
not  bound  to  go  out  of  his  way  at  all. 

It  afterwards  appeared,  that  the  offer  at  2^.  6d.  had  been  made 
by  Mr.  Quinoran,  subject  to  the  approbation  of  his  partner,  who 
did  not  approve  of  it,  and  that  the  offer  of  a  cargo  at  2«.  2d.  was 
made  before  the  28rd  of  November.  It  was  admitted  that  the 
plaintiff's  ship  had  ultimately  taken  *a  cargo  of  oats  from  Limerick  [  *688  ] 
to  London  at  Is.  9d,  a  quarter,  and  he  was  willing  to  allow  that 
amount  in  reduction  of  his  claim. 

Crowder,  for  the  defendant : 

It  is  an  unimportant  question  whether  the  plaintiff  can  claim 
damages,  when  he  was  offered  a  cargo  at  2^.  6cZ.,  and  payment  of 
the  difference. 

Parke,  B.  : 

The  offer  of  the  2«.  6d.  comes  to  nothing,  as  the  proposal  was 
only  conditional  on  the  assent  of  Mr.  Quinoran's  partner,  who 
would  not  consent  to  it.  The  offer  of  the  28.  2d.  is  clogged  with 
the  waiting  for  orders  at  Cowes.  The  contract  was  broken  by  the 
defendant  on  the  28rd  by  his  not  putting  a  cargo  on  board  within 
the  six  days.  The  plaintiff  is  certainly  entitled  to  damages,  and 
the  question  is  as  to  their  amount.  I  think  that  the  plaintiff  is 
entitled  to  recover  what  the  defendant  ought  to  have  paid  minus 
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HABBm     whmt  he  might  have  got.    I  think  that  the  captain  was  not  boand 

BuHons.    to  accept  either  of  the  proposals  at  the  times  they  itere  made,  as 

the  defendant  had  six  days  to  put  the  cargo  on  board,  and  the 

contract  was  not  broken  .till  after  the  six  days,  which  was  on  the 

SSrd  of  November. 

Verdict  for  the  plaintiff.     DamageSf  541.  2s.  6d.  above 
the  sum  paid  into  Court. 

Jercis  and  Lush,  for  the  plaintiff. 

Crowder  and  F.  l\  Lee,  for  the  defendant. 
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Whether  receivable  in  evidence  on  trial  of  information.  R.  y .  Douglas    818 

8.  Presumption  —  Ownership    of    land — Acts    of  ownership  — 

Contradiction — General  user— Plea  of  not  possessed.   Page  y .  Hatchett    567 

9.  Witness — ^Foreign  law,  proof  of— Parol  evidence— Witness 

learned  in  law  of  foreign  country.    Baron  de  Bode'e  Caee .        .        .    448 

10.  Depositions — Evidence  taken  on  commission— Depo- 
nents outside  jurisdiction  of  Court  —Petition  of  right — Bill  to  perpetuate 
testimony — Crown  not  joining  in  commission.    Baron  de  Bode*e  Caee    448 

11.  Expert    evidence  —  Collision  —  Nautical    witness  — 

Question  of  witness's  opinion  as  to  whether  collision  could  have  been 
avoided.    Fenwick  y.  Bell 796 

12.  Knowledge  of  particular  trade — Matter  of  opinion — 

Bight  to  demand  payment  before  examination.     Webb  y.  Page.        .    767 

13.  Statement  as  to  receipt  of  letters  from  party  in  cause 

stating  particular  facts — Bight  to  examine  witness  as  to  general 
contents  of  letters — Impression  on  witness's  mind  as  to  particular  fact. 
Topham  y.  M'Gregor 797 

14.  Document  to  refresh  memory— Question  as  to  authorship 

of  article  written  many  years  before  action — ^Newspaper  containing 
article  put  into  witness's  hand  to  refresh  his  memory.  Topham  r, 
McGregor 797 

15. Conspiracy  —  Indictment  —  Answers  of  defendants  in 

Chancery  suit  instituted  against  them  by  prosecutor — ^Evidence  for 
prosecution  on  indictment.    R,  y.  Ooldehede 809 

And  see  Conspiracy. 
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EXEOXrrOB  and  ADKIHIBTRATOS— l.  Administration— i 
Deyise  of  realty  for  sale  and  conyerBion — Beal  estateSy  whether  equit- 
able assets  for  payment  of  debts.     Shakeis  Y.  Bichardion    •  .136 

2.  Action  against  execator — ^Debts  due  to  testator — Set-off 

— ^Pleading — Statute  of  lamitations.     Blake$ley  y.  Smallwood    .  562 

3.  Assent    to    legacy — Specific    bequest    of    leaseholds — 

Covenants  in  lease — ^Executor's  right  to  indemnity  out  of  testator's 
general  estate.     ShadboU  y.  Wood/all 13d 

—  4.  Costs — ^Administration  suit — Executor's  costs  of  impro- 
perly defending  action.     Cffutmbers  y.  Smith 386 

— ^  5. Executors'  suit — Executors  also  residuary  legatees 

—Costs  ordered  to  De  borne  rateably  by  specific  legatees.  Warren  v. 
Po9iUthwaiU 157 

6. Creditor's  suit — Fund  insufficient  to  pay  plaintiffs 

costs — Contribution  by  creditors  who  have  obtained  payment  of  debts. 
Thompion  y.  Cooper 149 

7.  Betainer  of  share  of  income  due  to  residuary  legatee  in 

satisfaction  of  debt  due  from  legatee  to  estate — ^Excessive  retainer — 
Sams  retained  mixed  with  defendant's  own  moneys — ^Executor  charged 
with  simple  interest  at  4  per  cent.    Melland  y.  Qray  ....     227 

8. Motion   to   pay   money   into    Court — Answer    by 

executor  claiming  retainer  in  satisfaction  of  debt  due  to  him  from 
testator.    MiddUion  y.  Poole 197 

PI8HBBY— Manor->Bight  of  lord  to  several  fishery— Deed— Pre- 
sumption of  law — ^Evidence.    Lamb^.  Newbiggin SOo 

FIZTUBSS — Fender  used  to  prevent  escape  of  water  from  mill  stream 
— Bemovable  chattel — ^Agreement —Evidence — Inference  from  user. 
iVoody.HeweU 689 

FOBCIBIiE  EITTBY.    See  Trespass,  1. 

FOBEIGN  LAWy  proof  of.    iS^ee  EvidencOi  9. 

FOBEST  LAWS.     See  Licence. 

FBAX7D.    See  Mortgage,  8. 

OIFT— Donatio  mortis  causA— Delivery  of  key  of  box  containing 
foreign  bonds  and  title  deeds —Bubsequent  delivery  of  box — Packet 
in  box  addressed  to  wife  and  sisters  of  donee — Lettsr  apportioning 
shares  in  which  bonds  to  be  ex\joyed — ^No  effectual  gilt.    Farquhareon  v. 

Cave 258 

And  $ee  Parthrick  y.  Freind,  263,  n. ;  Clavering  y.  Torke^  264,  «. ;  Aehton  y. 
Daweony  204,  n. 

OOODS,  SALE  OF.    5ee  Sale  of  Goods. 

HIGHWAY — 1.  Bepair  —  Indictment  —  Misdescription  of  road  — 
**  Queen's  highway  "—Nearest  way  by  lane  and  by  crossing  turnpike 
road.     B.  Y.  Inhabitante  of  StevenUm 779 

2. Evidence— Boundaries— Map.    5ee  Evidence. 

3.  Surveyor— Pulling  down  fence— Inclosure   of  roadside  slip 

by  owner  of  adjoining  field — ^Bough  land  impassable  for  carriages 
— 6  &  6,  Will.  lY.  c.  60,  s.  69.    Fvane  y.  Oakley       ....     783 

HUSBAND  AND  WIFE— 1.  Property  of  wife— Post-nuptial  settle- 
ment— Bestriction  of  wife's  beneficial  interest  —  Beduction  into 
husband's  possession  subject  to  settlement — Defeat  of  wife's  original 
title  by  survivorship.    Bumham  y.  Bennett 201 
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]SX7SBAin>  AKD  WIFE— 2.  Property  of  wife— Mortgage  by  husband 
L<i  ixrife — Ohattele  real — SiurviTorship — ^Equity  of  redemption.  Clark  y. 
jirgh 181 

Xm^AlTT — 1.  Income — Infant  tenant  in  tail— Income  of  real  estate — 
un  directed  to  be  applied  to  charity.    Langton  y.  Brtickenbury        •    290 

2.  Maintenance — ^Female  infant — Father  living — Order  for  liberal 

.lo^wrance  for  maintenance  and  education.    Ex  parte  Williami  •        .    384 

3.  Marriage    settlement — Ward  of  Court — Approval  of  terms 

t  settlement  by  Master — Marriage  delayed  until  infant  had  attained 
er  majority — ^Fresh  settlement — Principles  on  which  Court  acts  in 
elation  to  marriage  of  infants  and  settlement  of  their  property. 
Tobson  V.  Ferraby 268 

IKJITKCTION— 1.  Agent  of  foreign  Qovemment — Privilege — ^Agent 
ransacting  temporary  business  under  control  of  ambassador.  Service 
.  Castaneda 145 

2.  Waste— Trespass.    See  Waste. 

XK8UBAKCE  (MABINE) — Deviation  —  Transhipment  of  goods — 
ijiberty  to  tranship — ^Final  port  of  destination — Hostile  port.  Oliverson 
^  Brightman,  Bold  v.  Botheram 642 

INTEBEST.     See  Mortgage,  1 ;  Tenant  for  Life,  1. 

JAMAICA— Practice  of  Chancery  Courts  in.    See  Mortgage,  10. 

JUSTICES — Warrant  of  commitment  —  Committal  in  default  of 
lureties  for  indefinite  time — Illegal  warrant — Action  against  Justice 
—Notice  of  action — ^Form  of  notice.    Brickett  y.  Oratrex   .        .        .721 

IiANDLOBD  AND  TENANT— 1.  Agreement  for  lease— Specific  per- 
formance— Power  of  leasing — ^Bond  by  tenant  for  life  conditioned  for 
granting  lease  on  expiration  of  subsisting  term — Possession  and  pay- 
ment, of  rent  by  representatives  of  obligee  of  bond — Inadequate  rent. 
Butler  r.  Poun'e 173 

2. Undertaking  by  landlord  to  erect  new  buildings 

— Condition  precedent.     Counter  y.  Macphereon 1 

3.  Distress    for   rent  —  Notice    of    distress  —  Parol    notice  — 

2  W.  ft  M.  c.  6,  s.  2.     Wihon  y.  Nightingale 727 

4.  lyectment — Parish   property — Ejectment  by  churchwardens 

and  overseers — Evidence — Proof  of  o£ELce.    Doe  d.  Bowleg  y«  Bamee  .    730 

5.  Holding  over  —  New  tenancy — Bent — Use  and  occupation. 

Mayor  of  Thet/ord  Y.  Tyler .423 

6.  Lease  —  Forfeiture  —  Be  -  entry  —  Non-payment    of    rent  — 

Demand.    Doe  d.  Darke  y.  Bowditch 707 

7. Agreement  to  assign  interest  in  premises — Stamp  duty. 

Lovelock  Y,  Frankly  n 520 

8. Lease    for    lives — Failure    to    renew   lives — ^Fines   and 

expenses— Apportionment— Interest.     Wadley  y.  WadUy   .        .        .121 

9.  Mortgage— Attornment   of  mortgagee — Distress   for   rent — 

Beplevin.     Oladman  y.  Blumer 747 

10.  Proceedings  to  gain  possession  of  premises — Order  of  restitu- 
tion—Certificate of  order— Signature— Evidence— 11  Geo.  II.  c.  10,  s.  17. 
B,Y.Sewdl 442 
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LANDLOBD  AKB  TEKANT— 11.  Bent,  action  fbr— Oovenant — 
Action  not  maintainable  where  lessee  not  let  into  full  posseseion  of 
premises  demised.     Holgate  v.  Kay 80O 

12.  Use  and  occupation — ^Death  of  lessee — Occupation  by  son 

of  lessee— New  taking— Measure  of  damages — Loss  to  tenant  by  acts 
of  third  person.     Theatre  Eoyal,  Drury  Lane,  v.  Chapman     .        .        .     759 

And  He  Fixtures. 

LAKDS  CLAUSES  ACTS — Costs — ^Petition  for  payment  out  of  Court 
— Purchase -money — Costs  payable  by  petitioner.    Ex  parte  McHyneux  218 

LIBEL.    See  Defamation. 

LICENC3B — ^Licence  to  hunt— Enrolment — ^Forest  laws — Chief  Justice 
in  Eyre — Void  licence — Mandamus.    R.  v.  Conyers    .        .  .713 

LIMITATIONS  (STATUTE  OF)— 1.  Administration— Becovery  of 
assets — Besidue  in  hands  of  executor — Suit  by  representatiye  of 
executor  and  residuary  legatee  against  representative  of  co-executor. 
— Lapse  of  more  than  20  years — Pleading — Claim  to  benefit  of  ^^  Statute 
of  Lhnitations  " — Plea  equivalent  to  claiming  benefit  of  Statute  Law 
of  Limitation — ^Beal  Property  Limitation  Act,  1888,  s.  40.  Adama  t. 
Barry 220 

2.  Title  deeds,  recovery  of— Bill  filed  more  than  20  years  after 

demand— Dean  and  Chapter — Bill  retained,  with  liberty  to  bring  action. 
Dean  of  WelU  v.  Doddingian 146- 

MALICI0X7S  PBOSECUTION  —  Perjury  —  Several  charges  — 
Evidence— Bight  of  defendant  to  prove  that  there  was  probable  cause 
for  one  charge.    Elite  v.  Ahrahame 594 

MANDAMUS— Licence — Forest  laws — Licence  to  hunt — Chief  Justice 
in  Eyre — Enrolment  of  licence.    R,  v.  Cony  ere 713- 

MASTEB  AND  SEBVANT — Apprentice— Wrongful  dismissal — Mis- 
conduct— Danger  of  ruining  master's  practice — ''  Pupil  and  assistant ''^ 
to  surgeon — Payment  of  premium — Pleading — Bight  to  begin.  Wise  ▼. 
Wilwn 81* 

And  eee  Partnership,  3. 

MOBTGAGE— 1 .  Account  —Bents  received — Interest — Be-convey- 
ance — Costs.    Price  v.  Price 394 

2.  Attornment — Distress     for     rent  —  Beplevin.       Oladman    ▼. 

Plumer 747 

3.  Entry  of  mortgagee — ^Entry  before  default  and  before  day 

named  for  payment  —  Covenant  —  Power  to  enter  after  de&ult  — 
Trespass.    Rogere  v.  Orazebrook 681 

4.  Equitable— Deposit  of  title — Deeds  prim&  facie  create  equit- 
able mortgage  upon  whole  property  comprised  in  them.  Aehton  t. 
DalUm 331 

5.  Equity  of  redemption— Mortgage  of  wife's  property— Chattel* 

real— Survivorship  of  wife.     Clark  r.  Burgh 181 

6.  Foreclosure— Suit  by  first   against  second  mortgagee    and 

mortgagor— Disclaimer  by  second  mortgagee— Costs  of  party  dis- 
claiming.   Dalton  V.  Lambert 401 

7,  Tacking — Two    mortgages   to   same  mortgagee  —  One 

mortgage  jointly  that  of  A.  and  B.— The  other  (partly  comprising 
same  property  as  first  mortgage)  that  of  A.  only — ^Form  of  decree 
of  foreclosure.    Higgins  v.  Frankis .        »    40T 
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■  ri->  ^  r  ttTOAQB— 8.  Priority— Fraud— Purchaser  for  value  without  notice 

"   e  deeds— Delivery  to  mortgagor  for  purpose  of  prefacing  abstract 

o— Fraud  of  mortgagor— Negligence— Notice.  Stevena  v.  Stevens    127 

I    *^^  '  ^  9.  Bedemption— Judgment  creditor— Bill  for  general  administra- 

^'^^ '  ^und  account  against  prior  incumbrancer  not  sustainable  unless 

tontains  offer  to  redeem — Practice  of  Court  where  failure  to  ask 

roper  relief.     Qcrdon  v.  Hor$/aU 48 

5  :o^%,^  —  10.  Practice  of  Chancery  Courts  in  Jamaica  is  to  decree 

', .' .  J^j^  instead  of  foreclosure.    Gordon  y.  Hore/all 48 

>TICS  OF  ACTION.    iS^e  Justices. 

-  .l^'_^,'^>JJBAJS[OE  —  Abatement  of  —  Forcible  entry  —  Trespass.  See 
.zj  /     pawl,  1. 

r  :/-  A-=AJEtTNEBSHIP — 1.  Account  —  Suit  by  residuary  legatees  of 
;  .«..'.--£  jased  partner  against  surviving  partner  and  deceased  partner's 
■  o  :j\i75^*0'»'    Law  v.  Law 139 
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^' ^ — 2.  Dissolution  —  Insanity — Dissolution  from  date  of  decree. 
-  •-^  '  ier  Y.  Sander 220 

—  3.  Betirement  of  partner — Subsequent  insolvency  of  con- 

^  ^  jdng  partner — Servant — Continuance  in  service  of  firm  after  notice 
:-&.  IX  ^>etirement — Dismissal  before  expiration  of  term  of  service— Bight  to 
"  ^^^  ^^  retired  partner  on  original  agreement.    Dohbin  v.  FoiUr  .    799 

.  _ ,  <?ATBNT— 1 .  VaUdity  —  Title  —  DescripUon  —  GeneraUty  of  title— 
'"  ^  leading.    Co€k  v.  Pearce 734 

2.  Publication  of  invention — Machine  lent  to  another  for  testing 

.rposes — Exposure  in  public  workroom — ^Lapse  of  time  between  com- 
n-I.  '^'--^jtion  of  machine  and  application  for  patent.    BenUey  v.  Fleming  •    808 

PETITION  OF  BIGHT— Money  in  hands  of  Crown— Fund  paid  to 
-"'^''rdenmifjr  British  subjects  for  losses  incurred  in  French  wars— Con- 
•'^'^  '.cation  of  property — ^Inquisition — ^Begistration  of  claim — Evidence, 
-in,"*^  ^rim  de  Bode'e  Case 448 

PIiE ADING.    See  Practice,  2 ;  Limitations,  Statute  of ;  Master  and 
)rvant. 

POOB  LAW — 1.  Overseers— Penalty  for  refusing  of  poor  rate — ^Poor 

^  lAte  Act,  1748,  s.  8,  and  Parochial  Assessment  Act,  1886.     Tennani  y. 

-iZi-'^'raneUm 692 

.  2.  Parish  property — ^Ejectment  by  overseers  and  churchwardens 

r':.f  i^  '-Evidence — Proof  of  office.    Doe  d.  Bowley  v.  Bamee  .    730 

r  M  «^' 

3.  Legal   estate — Churchwardens   and   overseers— Specific 

, .  ^rust  for  poor  of  parish— Trustee  under  deed— 59  Geo.  IH.  c.  12,  s.  17 — 

istrSf^Jhurchtoardeneof  St.  Nicholcie,  Dept/ordf  V,  Sketchley        ....    627 

'  4.  Parish    oflcers  —  Breach   of    trust — Action   against  parish 

officers — Pauper  lunatic— Forcible  removal  to  workhouse— Charge  of 

itih  damages  recovered  against  rates — ^Allowance  by  vestry — ^Authority  of 

local  Act.    AU.'Oen.  y.  Peareon 336 

:  1*^  "'    6.  Guardians— Contract — Corporation— Contract  not  under 

ef-^'seal  —  Survey  and  plan  of  rateable  property   in  parish — Parochial 

assessment— Appeal— Bemuneration  of  witness.    Paine  y.  Ouardiane  of 

^  ^i$  Strand  Union 603 

k«r  ^      6. ^—  Verbal    order   for   work  —  Becovery   of 

C'^J'^  price— Estoppel.    Sanders  y.  St.  Neot'e  Union 663 

B.R. — 70L.  LXX.  58 
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POOB  LAW— 7.  Rating— Appeal  — Exemption  — laterary  society- 
Time  for  entering  appeal— 6  ft  7  Vict.  c.  86,  b.  6.     R.  v.  Poeock       .    &*: 

8.  ABsesement — ^Exemption  —  Literary  society  —  Solee  of 

■ociety    containing   no    express    provision    against    distribution  cf 
profits— 6  ft  7  Vict.  c.  86,  s.  1.    J?,  r.  Janea a" 

And  see  B,  v.  Poeock,  606 ;  iJ.  v.  Phillips,  617. 

9. Certificate  of  barrister — ^Evidence  of  right  to 

exemption— 6  ft  7  Vict.  c.  86,  s.  2.    H.  v.  Phillips,  617  ;  R.  v.  Pocoek    ft)6 

10.  Settlement — Order    of    removal— Appeal— Parish — ^IMvisios 

into  townships— Signature  of  notice  of  appeal    R.  v.  InhdbHanU  of  AtUi^ 

11. Copy  of    order  —  Examination  —  Variance — 

Jurisdiction — ^Mandamus.     R,  v.  Justices  of  Middlesex  ...         .736 

12. Adjudication— Evidence— JorisdictioiL.      A  t. 

Recorder  of  King's  Lynn »     751 

13.  Parish  books — ^Inspection  of.    See  Discovery. 

POWE&— 1.  Execution— Marriage  settlement— Power  to  wife,  in 
defeiult  of  issue,  to  appoint  to  other  persons  **  during  and  notwith- 
standing'' her  coverture— Power  not  exerciseable  during  widowhood 
Bumham  v.  BentieU 201 

2.  Fraud— Married  woman— Appointment  to  young  child- 
Death  of  appointee  shortly  afterwards — Claim  to  fond  by  husband  as 
administrator  of  child — Lapse  of  time.    Oee  v.  Gumey       .        .         .290 

3. Will  of  married  woman — ^Refusal  of  probate— Jurisdiction 

of  Ecclesiastical  Court.    See  Will,  23. 

4.  Power  of  leasing— Bond  to  grant  lease  at  inadequate  rent— 

Specific  performance.    See  Landlord  and  Tenant,  1. 

PBACTICE— 1.  Nonsuit— Misjoinder  in  declaration  no  ground  for 
nonsuit  at  trial.    Lamb  y.  Newbiggin 803 

2.  Pleading — ^New  issue— Amendment  of  statement  of  claim- 
Leave  to  amend.     Watts  v.  Hyde 268 

And  see  Costs. 

anO  WABRAKTO  —  Mastership  of  school  —  Charity  —  AfOaurs 
regulated  under  provisions  of  special  Act — Office  of  private  nature — 
Information  in  nature  of  quo  warranto  held  not  to  lie.    B.  v.  Mousley 

698 

BATE— Church  rate — Assessment — Tithes,  rateability  of— <<  Other 
tenement  " — Statute,  construction  of.    B,  y.  Nevill    ....     538 

And  see  Poor  Law,  7 — 9. 

EELEASE— Bight  of  trustee  to.    See  Trust  and  Trustee,  3. 

SALE  OF  GOODS— 1.  Bought  and  sold  notes— Material  variation  in 
terms — Sold  note  altered  and  initialled  by  buyer  at  request  of  seller — 
No  binding  contract.     Cowie  y.  Bemfry 47 

2.  Discrepancy — No  contract  where  discrepancy  material. 

Townend  y.  Drakeford 764 

3.  Stoppage  in   transitu — Gk>ods  paid  for  by  bill— Delivery  on 

board— Mate's  receipts  retained  by  sellers— Bill  of  lading  in  buyer's 
name— Termination  of  transitus.     Cowas^jee  y.  Thompson   ...      27 
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SJSTTTiKTffKNT  (MATITITAQB)— 1.  Covenant  —  Jointure  —  Contribu- 
't^^on — Will,  roYOcation  of  devise.    Eyre  v.  Green         ,        .        .        .317 

2.  Infant — ^Ward  of  Court — Covenant  by  busband  that  wife's 

X>x'oi>erty  should  be  settled  on  wife  attaining  21 — Beal  estate  to  be 
^^ttled  on  husband  and  wife  and  issue  of  marriage  with  ultimate 
li^znitation  to  wife's  next  of  kin  in  default  of  issue— Death  of  wife  after 
^^3.  without  issue  and  without  having  executed  settlement — Claim  by 
^^Tife's  next  of  kin — No  equity  to  compel  conveyance  by  husband 
"^vdthout  compensation  for  loss  of  interest  which  he  wotdd  have  taken 
-ixzider  settlement.    Savill  v.  Savill 370 

3.  Income  of  trust  fund — ^Payment  of  less  income  than  husband 

CLzid    wife  entitled  to   under  settlement  —  Mistake  —  Acquiescence  — 
^Payment  of  difference  out  of  estate  of  deceased  settlor.    Davis  y.  Morier 

234 

4.  Infant— Ward   of    Court — ^Attempt    to   defeat    settlement — 

.A^pproved  by  Master.    See  Infant,  3. 

SHIP  AJSCD  SHIPPING—I .  Charter-party— Clause  of  exemption — 
Bestrainta  of  princes — Pleading.     Crow  y.  Folk         ....    547 

2.  Breach  of  contract— Freight— Damages— Offer  of  cargo 

to  master  at  lower  freight— Offer  before  contract  actually  broken  by 
fireighter.     Harries  y.  Edmonds 824 

SLANDER.    See  Defamation. 

SOCIETY— Expulsion  of  member.    See  Club. 

80LICIT0B—1.  Action  against  —  Trespass  —  Seizure  of  goods  of 
wrong  person  under  fl.  fa. — Instructions  to  sheriff— Mistake.  Bowles  y. 
iScnior 677 

2.  Costs— Taxation  of  costs— Payment  of  bill  under  pressure — 

Protest.     Ex  parte  Wilkinson 162 

3.  Misconduct— Conviction  for  conspiracy  to  defraud — Judgment 

reversed  on  insufftciency  of  indictment — Acts  imputed  disclosing  no 
offence  punishable  by  law— Affidavit  denying  conspiracy — ^Unfitness  to 
practise  as  solicitor.    In  re  King 436 

4.  Negligence— Prosecution — Defective  indictment — Disburse- 
ments— Solicitor's  right  to  recover — Payment  on  account — Set-off. 
Lewis  y.  Samuel 682 

SPECIFIC  PEBFOBMANCE— 1.  Agreement  for  lease— Power  of 
leasing— Bond  by  tenant  for  life  conditioned  for  granting  lease  on 
expiration  of  subsisting  lease — Possession  and  payment  of  rent  by 
representatives  of  obligee  of  bond — Inadequate  rent.    BuUer  y.  Powis 

2.  Undertakingbylandlord— Failure  to  perform— Condition 

precedent.     Counter  y.  Macpherson ....  .        .        .        r        1 

3.  Parties  to  action— Vendor's  suit— Defendants— Possibility  of 

claim  to  rights  adverse  to  vendor's  own  title.    Sanders  y.  Richards    333 

4.  Objection  to  title— Estoppel.    See  Vendor  and  Purchaser,  4. 

STAMP  DUTY- Agreement — Lease — ^Agreement  to  assign  interest 
in  premises — Distinct  subject-matters — Cumulative  duty.  Lovelock  y. 
FranMyn    . 620 

And  see  Bill  of  Exchange  and  Promissory  Note,  2. 
STATUTE— Construction  of.    See  Bate. 
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STATUTE8-2  W.  ft  M.  c.  5,  a.  2  (Distress).  See  lAndlml  sad 
Tenant,  3. 

* 17  Geo.  TL  c.  8,  s.  8  (Poor  Rate  Act,  1748).    See  Poor  Law,  1. 

5  ft  6  Wm.  TV.  c.  50,  s.  69  (Highway  Act,  1885).  See  Highway,  1 

5  ft  6  Will.  IV.  c.  76,  as.  66,  67  (Monicipal  Oorporatums  Act, 

1885).    See  Corporation  (Municipal),  1. 

6  ft  7  Will.  IV.  c.  96  (Parochial  Assessment  Act,  1886).    Sr- 

Poor  Law,  1. 

6  ft  7  Vict.  c.  86,  s.  1.    See  Poor  Law,  8. 

s.  2.    See  Poor  Law,  9. 

s.  6.    See  Poor  Law,  7. 

STOCK— Transfer — ^Bank  of  Bngland — Inspection  of  Bank  books- 
No  acceptance  of  stock  by  transferee — Bight  of  transferor  to  dispute 
title— Xstoppel.    Foster  t.  Bank  of  England 36d 

And  iee  Trust  and  Trustee,  3. 

TENANT  FOB  LIFE — 1.  Renewable  leaseholds— Failure  to  renew 
lives — ^Fines  and  expenses — Apportionment — ^Interest.    Wadley  ▼.  WadU^ 

Ml 

2.  Timber— Thinnings  of  flr  trees  under  20  years  old- 
Bight  of  tenant  for  life  to.    Ex  parte  Molyneux 2  IS 

TENOEB— Demand  of  debt  by  creditor's  solicitor — ^Letter  request- 
ing payment  ''to  me  " — Tender  to  copying  clerk  at  solicitor's  office- 
Clerk  not  authorised  to  receive  money.     WcUson  y.  Hetherington         •    775 

TBESPASS — 1.  Forcible  entry— Demolition  of  dwelling-house- 
Expulsion  of  family — ^Breach  of  the  peace — Justification — Obstruction 
of  right  of  common — ^Bight  of  entry  to  abate  nuisance — Pleading. 
Perry  v.  Fitzh&we 626 

-  2.  Cattle— Distress  damage  feasant— Sale.    3ee  Cattle. 

3.  Entry  of  mortgagee  before  default.    See  Mortgage,  3. 

4.  Solicitor — ^lUegal  seizure.    ;9ee  Solicitor,  1. 

5.  UnlawAil  distress.    See  Distress. 

TBOVEB— 1.  Conversion — Sale  of  horse  by  defendant's  bailiff- 
Defendant  not  residing  at  farm  where  horse  confined — Evidence  of 
conversion  by  defendant.    Machell  v.  Ellis 820 

2.  Chattel — Contract — Delivery  to  tradesman  for  perform- 
ance of  certain  work  at  fixed  price — Countermand  of  order  before 
completion — Tender  of  price  of  work  actually  done.    Lilley  v.  Bamsley 

803 

3.  Special    damage    recoverable,    if   laid   in    claim.     BodUy  v. 

Reynolds 640 

TBUST  AND  TBUSTEE— 1.  Breach  of  trust— Banker— Constructive 
trustee — Trust  money  standing  to  credit  of  customer — Application  to 
payment  of  debt  due  to  banker— Notice.    Panndl  v.  Hurley  .193 

2.  Mortgage — Account— Bents  received — Interest — Costs.    Price 

V.  Price 394 

3.  Stock— Transfer   to    cestui    que    trust— Belease  —  Trustee's 

right  to  acknowledgment  of  transfer   being  in  full    of  all  demands. 
Cliwlwick  V.  Heathy 166 
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VSKDOB  AKB  FUBOHASER—l .  Conditions  of  lale— Ambiflrixity— 

RestrictiYe  conditions— Oonditions  construed  strictly  against  vendor — 

•  Xime,  when  of  essence  of  contract.    Seaton  y.  Majpp  ....    324 

2.  Purclxase-money  —  Payment    into    Cottrt  —  Motion   by 

:  -o-wner  of  eighth  share  in  property  sold— Purchasers  in  possession  and 
interested  in  property — Claim  to  allowances  for  improvements.  Bulmer 
V.  AUiBon 391 

3.  Sale  by  Court—Be-sale  by  purchaser  at  a  profit— Property 

put  up  again  by  order  of  Court — Liability  of  sub-purchaser  for  improved 
price.    Holroydy,   WyaU 241 

4.  Title— Agreement  to  accept  title  '^  without  dispute  " — Subse- 
quent objection — I^egal  estate  outstanding — Specific  performance — 
Sstoppel.    Dukey.BamOt 246 

WABBANT  OF  ATTOBNEY— Bule  nisi  to  set  aside  warrant  and 
judgment — ^Authority  for  application — AfB.davit  by  clerk  to  and 
**  attorney  for  above-named  defendant" — Disoharge  of  rule — Costs. 
Hume  y.  Lord  WelUaley '.        .        .    556 

WASTB— Injunction— Trespass  by  party  claiming  by  adverse  legal 
title — Acts  productive  of  irreparable  waste.     Haigh  v.  Jaggar  .        .    188 

WILL— 1 .  Absolute  gift — <  <  Surviving  "—Daughters'  fortunes  to  revert 
to  surviving  brothers  on  death  of  ''their  respective  husbands  and 
themselves  " — Death  of  daughter  in  lifetime  of  brothers — Subsequent 
death  of  daughter's  brothers  in  lifetime  of  husband — ^Bight  of  husband 
to  fond.    Eaton  y.  Barker 162 

2.  Ademption  of  legacy^-Gift  of  furniture ''  in  my  house  at  L.  H." 

— Bemoval  of  things  to  another  residence — ^Bemoval  immaterial.  Norri$ 
V.  Norrit 368 

3.  Testator  in  loco  parentis— Legacy  of  £10,000— Subse- 
quent transfer  of  £12,000  into  joint  names  of  testator  and  legatee. 
Twining  y.  Powell 210 

4. Contingent  limitation  over  in  event    of 

legatee  dying  without  issue— Ademption  by  subsequent  gift  in  lifetime 
of  testator  to  which  no  limitation  over  is  attached.     Twining  v.  Powell 

210 

5.  Class,  gift  to— Some  members  attaining  21  before  period  of 

distribution— Bight  of  residuary  legatee  to  intermediate  dividends 
of  share  of  infant  legatee  accruing  between  period  of  distribution  and 
minority  of  infant.    Stone  y.  Harrison 365 

-; —  6.  Conversion — ^Testator's  widow  held  not  entitled  to  enjoy 
residue  for  her  life  in  specie.    Johnson  v.  Johnson      ....     288 

7.  Trust   for    conversion    and     investment — Direction   to 

invest  in  '<  funds  "— Ghreek  bonds  guaranteed  by  British  Oovemment— 
Obligation  to  invest.    Bumie  y,  Getting 239 

8.  Execution- Execution   in  presence    of   one  witness    only — 

Subsequent  acknowledgment  in  presence  of  two  witnesses— Indian 
Will  Act,  1888.     Casemmt  v.  Fulton 19 

9.  Executor,  legacy  to — ^Whether  given  in  character  of  executor. 

Compton  y.  Bloxham 178 

10.  Executor — Bight  to  residue  undisposed  of  as  against  Crown 

claiming  in  default  of  next  of  kin.     RasstU  v.  Clowes        .  .     355 
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WILL— 11.  Gift  —  Bevocation  —  Codicil  —  Bequest  of  surplus  of 
particular  fund — ^Whether  revoked  by  gift  of  general  residue  in  codicil. 
InglefiM  T.  Coghlan ,         .  .  ,197 

12.  Gift  of  house  and  <<all  therein"  to  M.  for  life — Limitation 

over  to  T.— Bight  of  T.  to  all  chattels  in  house  at  time  of  testator's 
death.     Twining  v.  Powell 210 

13.  Gift  over,  on  death  of  tenant  for  life  without  issue — Sub- 
stitutional gift  to  survivors  of  class — ^Death  of  all  members  of  class 
in  lifetime  of  tenant  for  life— Subsequent  death  of  tenant  for  life 
without  issue — Bight  of  personal  representatives  of  deceased  members 
of  class.     Wagstuff  v.  Croihy 389 

14.  Gift  by  reference — Whether  importing  limitations  of  prior 

gift.     RosB  V.  Rom 214 

15.  Implication  —  Estate   for   life   by  implication  in  real  and 

personal  estate.     CockshoU  t.  CockshoU 27b 

16.  <<  Issue  of  the  body" — ^Whether  including  grandchildren  and 

more  remote  descendants.    Evans  v.  Jonee 307 

17.  Legacy — Abatement — Deficiency  in  general  personal  estate 

— Bateable  contribution  by  specific  devisees  and  specific  legatees  to 
make  up  deficiency.     TombB  v.  Boch  293 

18.  Legacy,    whether    cumulative — ^Double   legacies    by  same 

will — Construction  of  words  *^  may  be  bom."    Early  v.  Benbow        •    250 

19.  Lapse — Besidue — Exception  of  specific    things    from 

residuary  bequest-— Gift  of  estcepted  things  to  another — ^Lapsed  specific 
legacy,  whether  passing  to  residuary  legatee.    Evam  v.  Jones       .     307 

And  Bee  Wingfield  y,  Newton 311,  n. 

20. Gift  of  two  sums  of  same  amount  for  specific  purpose 

— Pailure  of  purpose  in  testator's  lifetime — Bight  of  legatee  to  two 
legacies  absolutely.    Inglefidd  v.  Coghlan 197 

21.  Married  woman — Gift  of  stock  **  solely  and  entirely  for  her 

own  use  and  benefit  during  her  life" — Gift  for  life  for  separate  use. 
Inglefield  v.  Coghlan 197 

22.  ** Personal  representatives"  primA  facie  means  executors 

or  administrators.     Smith  v.  Bameby     .../...    376 

23.  Probate— Will  of  married  woman — Execution  not  according  to 

requisites  of  power— Befusal  of  probate— Jurisdiction  of  Ecclesiastical 
Court  to  inquire  as  to  due  execution  of  power.    Barnes  v.  Vincent    .      36 

24.  Besidue— Expressed  intention  to  exclude  certain  property 

from  residue — Specified  property  not  completely  disposed  of.     Russell 
V.  Clowes 355 

25.  Si>ecific  legacy — Stock — Misdescription — Will   of  married 

woman — Power — Costs  of  suit.     Warren  v.  Fostlethwaite  .        .157 

26.  Bequest  of  railway  shares— Testator  having  shares  in 

excess  of  number  bequeathed— Bight  of  selection — Partly-paid  shares 
— Payment  of  calls.    JacqiM  v.  Chambers 280 

27.  "  Survivor  " — Gift  over  on  death  without  issue — Survivorship 

referring  to  failure  of  issue.     Turner  y.  Frampton      ....    243 

28.  Testamentary  iiax>er— Execution  in  India — ^Devise— Power  of 

attorney — Document   carrying    present   interest — One   part   having 
present  operation  inter  vivos.    Doe  d.  Cross  v.  Cross  ....     597 
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^WHili — 29.  Vesting— Legacy  —  Children  -—  Period  of  payment — Gift 
over  upon  death  before  pajrment — Intermediate  income — Bight  of 
cliildren  attaining  21  to  transfer  of  shares.    Bammell  y.  Gillow      .    396 

^WOBDS—"  All  therein."    Sec  Will,  12. 

"Funds."    See  Will,  7. 

<<  Personal  representatives."    See  Will,  22. 

"Survivor."    See  Will,  27. 
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